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B.  L.  Strikgfellow  et  al.  v.  Ella  Brasblton. 

Decided  February  13,  1900. 

1^— Peed    Acknowledgment  of  Harried  Woman— Votary  at  Agent  of  Vendee. 

An  acknowledgment  of  a  married  woman  to  a  deed  would  not  be  invali- 
dated by  the  fact  that  the  notary  who  took  her  acknowledgment  had  been 
emploved  by  the  vendee  aa  an  attorney  at  law  to  collect  from  her  husband  a 
debt  for  the  partial  payment  of  which  the  said  deed  was  afterwards  executed, 
the  agency  oi  the  notary  being  limited  to  the  collection  of  the  debt  in  money; 
nor  under  such  circumstances  would  knowledge  of  the  notary  of  fraud  in  pro- 
enring  the  wife's  acknowledgment  be  imputed  to  the  vendee. 


The  mere  fact  that  the  notary  la  generally  employed  as  an  attorney  at  law 
by  a  certain  person  would  not  necessarily  disqualify  such  notary  from  taking 
an  acknowledgment  to  a  deed  in  which  said  person  was  the  vendee.  The  dis- 
qualification would  depend  upon  the  scope  or  character  of  the  employment. 


—Duty  of  Votary  to  Xzplaln. 

The  fact  that  a  married  wonuin  may  be  already  fully  informed  from  other 
aourcea  of  the  character  of  the  deed  executed  by  her  would  not  relieve  the  offi- 
cer taking  her  acknowledgment  of  the  duty  to  explain  the  same  to  her  privily 
and  apart  from  her  husbimd.  ^ 

ill— Conveyanoe  of  Homeatead — Option  to  Bepurohase. 

The  fact  that  the  husband  is  given  the  right  to  repurchase  the  homestead 
within  a  certain  time  and  at  a  certain  price  would  not  give  the  wife  a  right 
to  aet  aside  a  conveyance  of  the  same,  otnerwise  valid,  in  which  she  joined. 

Appeal  from  the  District  Court  of  Hale  County.    Tried  below  before 
Hon.  L.  S.  Kinder.  ^ 

L.  W.  Ddion,  X.  0.  WiUon,  Bern  Wilson  and  Cooper  £  Stanford, 
for  appellants. — ^If  appellant,  R.  L.  Stringfellow,  entered  into  an 
agreement  with  J.  M.  Braaelton  to  purchase  outright  the  lots  in  con- 
troversy for  $2,000,  said  amount  to  be  credited  on  J.  M.  Braselton's 
indebtedness  to  the  bank,  and  in  pursuance  of  said  agreement  or  con- 
tract J.  M.  Braselton  procured  Bern  Wilson  to  write  said  deed  and 

to  take  appellee's  acknowledgment  thereto,  and  if  said  deed  was  eze- 
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cuted  and  acknowledged  by  appellee  and  delivered  to  appellants  accord- 
ing to  said  agreement,  and  appellants  credited  said  note  with  $2,000, 
then  it  was  immaterial  whether  appellee  understood  said  instrument  to 
be  a  deed  or  a  mortgage,  and  it  is  immaterial  whether  she  acknowl- 
edged same  according  to  statute  or  not,  unless  the  notary  who  took  her 
acknowledgment  was  at  said  time  acting  as  tlie  agent  of  appellants  in 
the  procuring  of  the  execution  and  acknowledgment  of  said  deed. 
Miller  v.  Yturria,  69  Texas,  549;  Brand  v.  Col.  Salt  Co.,  30  Texas 
Civ.  App.,  458;  Moore  v.  Moore,  59  Texas,  54;  Dashiell  v.  Johnson, 
99  Texas,  546. 

The  court's  charge  is  erroneous  in  that  it  instructs  the  jury  that  if 
Wilson,  Dalton  &  Wilson  were  the  agents  or  attorneys  of  either  of  the 
appellants  in  the  collection  of  said  sum  of  $2,000,  or  procuring  said 
deed,  then  notice  to  said  attorneys  would  be  notice  to  appellants; 
whereas  under  the  law  no  notice  to  either  of  said  attorneys  would  be 
notice  to  either  of  appellants,  unless  said  attorney  was  agent  in  the 
matter  of  procuring  this  deed.  Said  charge  is  further  erroneous  and 
is  virtually  an  instruction  to  find  for  the  plaintiff,  and  in  view  of  the 
evidence  was  calculated  to  mislead  and  confuse  the  jury,  in  that  the 
court  treats  an  oijjtion  and  a  mortgage  as  one  and  the  same  kind  of  an 
instrument.  Missouri,  K.  &  T.  By.  Co.  v.  Belcher,  88  Texas,  549; 
Botan  Grocery  Co.  v.  Turner,  46  Texas  Civ.  App.,  534;  Miller  v. 
Yturria,  69  Texas,  549, 

Oeo.  L.  May  field,  T.  T.  Bouldin  and  Mathes  &  Williams,  for  appel- 
lees. 

DUNKLIN",  Associate  Justice. — This  was  an  action  of  trespass  to 
try  title  brought  by  the  appellee  against  appellant  B.  L.  Stringfellow 
to  recover  lots  numbers  nine,  ten  and  eleven  in  block  seven  in  the  town 
of  Plainview.  Appellee  further  pleaded  that  on  or  about  the  18th  or 
19th  of  July,  1907,  she  and  her  husband,  J.  M.  Braselton,  executed  a 
deed  to  tlie  property  to  appellant  Stringfellow,  and  she  sought  to  can- 
cel the  deed  as  a  cloud  upon  the  title  on  the  ground  that  siie  was  in- 
duced to  believe  that  the  dcecL  was  a  mortgage  at  the  time  she  executed 
it,  and  further,  upon  the  ground  that  she  did  not  acknowledge  said 
deed  in  accordance  with  the  requirements  of  the  statute  in  such  cases 
made  and  provided.  She  further  alleged  that  the  property  was  her 
homestead  at  the  time  of  tlie  execution  of  the  deed,  and  that  Bern 
Wilson,  who  took  her  acknowledgment  as  notary,  was  the  agent  of 
B.  L.  Stringfellow  in  procuring  tlie  execution  of  said  instrument,  and 
that  he  was  informed  of  the  fact  that  she  understood  the  deed  to  be  a 
mortgage  at  the  time  she  executed  it  Defendant  B.  L.  Stringfellow 
answered  by  general  denial  and  plea  of  not  guilty.  The  Amarillo  Na- 
tional Bank  intervened  in  the  suit  and  adopted  the  answer  of  defend- 
ant Stringfellow,  and  also  pleaded  that  at  the  time  of  the  execution 
of  the  deed  J.  M.  Braselton  was  indebted  to  the  intervener  in  the  sum 
of  four  thousand  dollars  for  money  loaned,  evidenced  by  a  promissory 
note,  and  that  the  deed  was  executed  in  consideration  "of  a  credit  ot 
two  thousand  dollars  on  said  note;  that  the" deed  was  executed  in  com- 
pliance with  a  contract  made  by  Braselton  with  Stringfellow  as  presi- 
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dent  of  the  bank,  by  the  terma  of  which  the  property  described  in  the 
deed  should  be  conveyed  in  consideration  of  the  cancellation  of  two 
thousand  dollars  of  said  indebtedness;  that  upon  receipt  of  the  deed 
the  bank  entered  a  credit,  as  agreed,  without  any  notice  of  undue  in* 
flnence  or  fraud  having  been  practiced  on  the  plaintiff,  if  any  was  so 
practiced.  The  bank  further  alleged  that  no  one  was  authorized  to 
act  as  agent  for  the  bank  in  said  negotiations  except  R/L.  String- 
fellow,  and  that  Stringfellow  had  no  actual  or  constructive  notice  of 
any  fraud  or  duress  having  been  practiced  in  the  procurement  of  said 
deed  and  its  acknowledgment.  From  a  judgment  in  favor  of  the  plain- 
tiff in  the  trial  court  the  defendant  and  intervener  have  appealed. 

The  evidence  of  plaintiff  that  the  property  described  in  the  deed  was 
the  homestead  of  J.  M.  Braselton  and  family  at  the  time  the  deed  was 
executed  was  not  controverted,  and  the  theory  upon  which  the  case 
was  tried,  and  the  correctness  of  which  appellants  do  not  challenge, 
was  that  the  deed  of  conveyance  sought  to  be  annulled  is  effective  to 
vest  title  in  Stringfellow  for  the  use  and  benefit  of  the  bank,  unless 
Stringfellow  and  J.  M.  Braselton  agreed  that  it  should  be  a  mortgage 
to  secure  the  payment  of  two  thousand  dollars  of  the  amount  which 
Braselton  owed  the  bank ;  or  unless  Mrs.  Braselton  signed  and  acknowl- 
edged it  believing  it  to  be  only  a  mortgage,  and  Stringfellow,  with  no- 
tice of  such  understanding  on  her  part,  procured  her  signature  there- 
to; or  unless  the  certificate  of  Mrs.  Braselton's  acknowledgment  was 
false  in  the  particulars  alleged  and  taken  by  one  employed  by  String- 
fellow to  procure  the  execution  of  the  deed. 

Plaintiff  sought  to  prove  that  Bern  Wilson,  the  notary  who  took  her 
acknowledgment  to  the  deed,  was  the  agent  employed  by  Stringfellow 
to  procure  the  execution  of  the  deed,  and  in  this  manner  she  sought 
to  fix  upon  Stringfellow  notice  of  the  alleged  falsity  of  the  certificate 
of  acknowledgment  and  of  her  alleged  misunderstwding  of  the  legal 
effect  of  the  deed  she  executed.  In  several  paragraphs'  of  the  charge 
the  court,  in  effect,  instructed  the  jury  that  if  at  the  time  Mrs.  Brasel- 
ton's  acknowledgment  to  the  deed  was  taken  Bern  Wilson,  the  notary 
who  took  it,  or  the  firm  of  Wilson,  Dalton  &  Wilson,  of  which  he  was 
a  member,  were  the  agents  or  attorneys  of  Stringfellow  or  the  Ama- 
rillo  National  Bank  for  the  collection  of  two  thousand  dollars  owing  by 
Braselton  to  the  bank,  then  Stringfellow  and  the  bank  would  be 
chargeable  with  knowledge  of  any  failure  of  the  notary  to  correctly 
take  Mrs.  Braselton's  acknowledgment  to  the  deed,  and  also  with  any 
notice  which  the  notary  had  that  Mrs.  Braselton  understood  the  deed 
to  be  a  mortgage.  In  this  we  believe  there  was  error.  An  agent  or 
attorney  employed  to  collect  a  debt  has  no  authority  to  receive  property 
in  lieu  of  money  in  satisfaction  of  the  debt.  Mechem  on  Agency, 
articles  375  and  819.  And  if  it  be  true,  as  contended  by  appellants, 
that  prior  to  the  execution  of  the  deed  Braselton  had  agreed  to  sell 
Stringfellow  tlie  property  in  consideration  of  a  credit  to  be  given  on 
the  indebtedness  Braselton  owed  the  bank,  and  that  nothing  was  left 
to  be  done  by  Braselton  and  wife  to  consummate  the  trade  except  to 
execute,  acknowledge  and  deliver  the  deed,  the  authority  previously 
given  the  attorney  to  collect  the  debt  in  money  would  not  of  itself  be 
authority  to  act  as  the  agent  of  Stringfellow  in  procuring  the  execution 
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of  the  deed  bj  Mrs.  Braselton.    Missouri,  K.  &  T.  By.  Co.  y.  Belcher^ 
88  Texas,  549  (Sup.  Ct.). 

The  leasoning  above  advanced  applies  with  equal  force  to  the  fifth 
paragraph  of  the  coui^s  charge,  wherein  the  jury  are  in  effect  in- 
structed that  notice  to  Bern  Wilson  that  plaintiff  did  not  willingly 
execute  the  deed  would  be  notice  to  the  appellants  of  that  fact,  if  at 
the  time  Bern  Wilson  or  his  firm  of  attorneys  were  the  attorneys  of 
appellants  generally  without  any  reference  to  the  scope  or  character  of 
such  employment. 

Appellee  contends  in  effect  that  if  such  an  error  occurs  in  some 
paragraphs  of  the  charge,  the  same  was  cured  by  instructions  given  in 
the  seventh  paragraph,  wherein  the  jury  were  instructed  in  substance 
that  Stringfellow  would  not  be  bound  by  the  act,  declaration  or  con- 
duct of  any  person  unless  such  person  was  authorized  to  do  and  per- 
form same,  or  unless  Stringfellow  afterwards  learned  of  such  act  or 
declaration  and  with  such  knowledge  accepted  the  benefits  or  fruits 
thereof.  Our  attention  has  not  been  called  to  any  evidence  in  the  rec- 
ord, nor  have  we  been  able  to  find  any,  tending  to  prove  that  String- 
fellow was  notified  of  any  irregularities  in  the  matter  of  taking  the 
acknowledgment  of  Mrs.  Braselton  to  tlie  deed,  nor  of  her  understand- 
ing that  it  was  a  mortgage  at  the  time  she  executed  and  acknowledged 
it,  imless  notice  to  Bern  Wilson  was  in  law  notice  to  Stringfellow.  The 
charge  of  the  court  is  also  subject  to  the  criticism  by  appellant  that  the 
issue  of  whether  or  not  Mrs.  Braselton  acknowledged  that  she  had 
willingly  signed  the  deed  was  submitted  in  the  third  paragraph  and 
repeated  in  the  fourth  paragraph  of  the  charge,  and  that  the  plaintiff's 
contention  that  Bern  Wilson  had  been  employed  by  Stringfellow  to 
procure  the  execution  of  the  deed  was  presented  with  unnecessary  fre- 
quency, thereby  giving  it  undue  prominence. 

Under  their  fourth  assignment  of  error  appellants  contend  that  the 
failure  of  the  notary  to  explain  the  deed  to  Mrs.  Braselton  privily  and 
apart  from  her  husband  would  be  immaterial  if  she  in  fact  fully  under- 
stood it  at  that  time  from  some  other  source.  To  hold  with  this  con- 
tention would  be  to  dispense  with  one  of  the  statutory  requirements  in 
taking  the  acknowledgment  of  a  married  woman  to  a  deed  conveying 
her  homestead,  and  the  contention  is  overruled.  (Kopke  v.  Yotaw,  95 
S.  W.  15.) 

In  view  of  another  trial  we  suggest  further  that  if  plaintiff  signed 
the  instrument  with  the  understanding  that  it  was  a  deed,  the  fact 
that  she  also  imderstood  that  her  husband  should  have  the  option  to 
repurchase  the  property  for  two  thousand  dollars  within  a  given  period 
of  time  would  not  furnish  the  basis  for  a  recovery.  Miller  v.  Yturria, 
69  Texas,  649 ;  Rotan  Grocery  Co.  v.  Turner,  46  Texas  Civ.  App.,  634. 

For  the  errors  above  indicated  the  judgment  of  the  trial  court  is  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Walkss  Habohove  v.  T.  J.  Cothbak. 

Decided  February  13,  1900. 

l.»Vew  Trial— Delay  in  Tiling  Xotion. 

Although  the  statute  provides  that  a  motion  for  new  trial  ihall  be  filed 
within  two  days  after  the  rendition  of  judgment,  the  trial  court  haa  the  dis- 
cretion to  grant  a  meritorious  motion  filed  after  that  time. 

2.--8a]iie — ^Absence  of  Party. 

Where  a  judgment  was  rendered  against  defendant  during  the  absence  of 
himself  and  counsel,  motion  for  new  trial  excusing  such  absence  on  the  ground 
of  siefcness,  considered,  and  held  meritorious. 

Appeal  from  the  District  Court  of  Montague  County.  Tried  below 
before  Hon.  Clem.  B.  Potter. 

Oraham  &  Williams,  for  appellant. 

F,  S.  Jameson  and  Jos.  A.  Templeton,  for  appellee. 

DUNEUN",  Associate  Justice. — From  a  judgment  in  favor  of  T. 
J.  Cothran  against  Walker  Hargrove  rendered  by  the  District  Court 
of  Montague  County,  the  defendant  has  appealed.  During  an  alterca- 
tion between  the  defendant  and  John  Adams,  city  marshal  of  Bowie^ 
the  defendant's  pistol  was  discharged,  the  bullet  therefrom  wounding 
T.  J.  Cothran  in  the  foot^  and  the  judgment  rendered  was  for  dam- 
ages for  this  injury.  The  case  was  tried  without  a  jury,  in  the  ab- 
sence of  defendant  and  his  counsel,  whom  he  had  employed  to  repre- 
sent him  and  who  had  filed  an  answer  to  the  plaintiff's  petition.  On 
the  third  day  after  rendition  of  the  judgment,  defendant  filed  his  mo- 
tion for  a  new  trial  and  later  amended  the  motion.  The  grounds  upon 
which  the  motion  was  based  were  that  defendant  and  his  counsel  were 
both  unavoidably  prevented  from  being  present  at  the  trial  by  illness, 
and  the  motion  alleged  facta  which  it  appeared  he  could  prove  and 
which  con&titutcd  a  meritorious  defense  to  plaintiff's  suit.  The  excuse 
given  for  the  defendant's  absence  was  controverted  by  plaintiff  and  the 
motion  was  overruled  by  the  court,  who  filed  findings  of  fact  and  con- 
clusions of  law  in  support  of  the  ruling,  and  upon  this  ruling  appel- 
lant has  assigned  error.  The  trial  was  in  Montague ;  the  defendant  re- 
sided in  Fort  Worth  at  the  time,  while  his  counsel  resided  in  Ama- 
rillo. 

The  court  found  that  the  absence  of  defendant's  coimsel  was  caused 
bj  the  serious  illness  of  one  of  his  family,  and  was  excusable.  A  fur- 
ther finding  by  the  court,  however,  was  that  prior  to  the  date  set  for 
the  trial  defendant  had  been  ill,  but  on  that  day  he  could  have  been 
present  at  court,  and  that  he  did  not  use  that  care  he  should  have 
used  to  obey  the  process  of  court.  The  affidavit  of  the  defendant  in 
support  of  the  motion  was  to  the  effect  that  he  was  too  ill  to  make  the 
trip  to  Montague  to  attend  court,  and  attached  to  the  moftion  was  a 
certificate  to  the  same  effect  signed  by  his  attending  physician  in  Fort 
Worth,  but  plaintiff  introduced -evidence  showing  that  defendant  went 


6  Texas  Civil  Appeai^  Reports,  Vol.  64.        IFebrtiary, 

from  Fort  Worth  to  Weatherford  the  day  before  the  trial,  and  this 
evidence  was  the  basis  of  the  court's  finding  tliat  defendant  could  have 
been  present  at  tlie  trial.  If  defendant  had  reached  Montague  in  time 
for  the  trial,  after  learning  that  his  attorney  would  not  be  present,  it 
would  have  been  too  late  to  employ  other  counsel  and  duly  prepare  for 
trial  on  the  day  set,  and  doubtless  the  court,  after  learning  of  the 
cause  of  the  attome/s  absence,  would  have  granted  a  new  trial. 

Appellee  contends  that  as  the  motion  for  new  trial  was  not  filed 
within  two  days  after  the  judgment,  the  same  should  not  have  been 
considered,  but  this  contention  is  overruled.  While  the  statute  pro- 
vides that  a  motion  for  a  new  trial  shall  be  filed  within  two  days  after 
rendition  of  the  judgment,  it  is  well  settled  by  the  decisions  of  our 
Supreme  Court  that  the  judge  trying  the  case  has  the  discretion  to 
consider  a  motion  filed  after  the  expiration  of  that  period,  and  in  this 
instance  it  does  not  appear  that  this  discreton  was  improperly  exer- 
cised.    (George  v.  Taylor,  55  Texas,  99.) 

We  think  the  court  erred  in  overruling  appellant's  motion  for  a  new- 
trial,  and  for  this  error  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


J.  G-  Wright  v.  Hartford  Fire  Insurance  Company, 

Decided  February  13,  1909. 

1.— <Joiitraet — ^Fire  Insaranoe — ^Xneuaibraiioe— -Breach. 

A  policy  of  insurance  against  fire  and  lightnin^^  contained  a  stipulation 
that  the  policy  should  be  void  "if  the  interest  of  the  assured  be  or  become 
other  than  the  entire,  unconditional,  unencumbered  and  sole  ownership  of  the 
property;"  the  assured  sold  the  property  reserving  a  lien  to  secure  part  of  the 
purchase  money,  and  assigned  the  policy  to  the  vendee  with  the  consent  of  the 
insurance  company  indorsed  on  the  policy  in  the  following  terms:  **The  in- 
surance company  within  named  hereby  consents  that  the  interest  of  (the  as- 
sured) in  the  within  policy  be  assigned  to  (the  vendee)  subject  to  all  the 
terms  and  conditions  therein  mentioned  and  set  forth.''  There  was  no  evidence 
that  the  insurance  company  had  notice  of  the  vendors  lien  reserved  on  the 
property.  The  property  was  afterwards  destroyed  by  lightning.  Held,  the 
existence  of  the  lien  on  the  property  at  the  time  it  was  destroyed  invalidated 
the  policy. 


S. — Same— -Blstinotlon  between  Stipulations. 

Cases  considered,  and  a  distinction  drawn  between  policies  of  insurance 
stipulating  that  the  title  or  ownership  of  the  assured  should  be  "entire,  un- 
conditional and  sole"  and  policies  which  inhibit  an  incumbrance. 


8.- 

No  distinction  can  be  made  between  the  conditions  in  a  policy  of  fire  in- 
surance against  an  incumbrance  of  the  "interest"  of  the  assured,  and  an  in- 
cumbrance of  the  '^subject"  of  the  insurance. 

Appeal  from  the  District  Court  of  Howard  County.     Tried  below 
before  Hon.  Jas.  S.  Shepherd. 

L.  A.  Dale,  for  appellant. — The  existence  of  a  vendor's  lien  on  the 
property  insured  does  not  make  the  interest  of  the  assured  other  than 
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the  entire,  Tmconditional,  Tmincninbered  and  sole  ownership  thereof,  as 
required  by  the  terms  of  tlie  policy.  Liverpool  &  London  &  Globe  Ins. 
Co.  V.  Bicker,  10  Texas  Civ.  App.,  26-^;  Hamburg-Bremen  Fire  Ins. 
Co.  V.  Ruddell,  82  S.  W.,  826;  Queens  Ins.  Co.  v.  May,  35  S.  W., 
831;  Merchants'  Ins.  Co.  v.  Nowlin,  56  S.  W.,  198;  Ellis  v.  Insurance 
Co.,  32  Fed.,  646;  Fire  Association  of  Philadelphia  v.  Calhoun,  28 
Texas  Civ.  App.,  409;  De  Armand  v.  Home  Ins.  Co.,  28  Fed.,  603; 
•  DoUiver  v.  Insurance  Co.,  128  Mass.,  315;  35  Am.  Sep.,  378;  FraAk- 
lin  Fire  Ins.  Co.  v.  Crockett,  75  Tenn.,  725;  Dohn  v.  Farmers'  Joint 
Stock  Ins.  Co.,  5  Lans.  (N.  Y.),  27. 

Where  an  insured  in  a  fire  policy  has  a  pecuniary  interest  in  the 
proper^  insured,  equal  or  greater  than  the  insurance,  it  is  not  material 
to  the  risk  that  another,  person  has  an  interest  in  the  property  or  that 
the  assured  does  not  own  the  absolute  title.  2  Joyce  on  Insurance, 
sec.  895;  lb.,  928;  Hartford  Fire  Ins.  Co.  v.  McClain,  85  S.  W., 
699;  Cal.  Ins.  Co.  v.  Union  Express  Co.,  133  TJ.  S.,  387;  Phoenix 
Kre  Ins.  Co.  v.  Hamilton,  14  Wall.  504;  Continental  Fire  Ins.  Co.  v. 
Whitaker  &  DiUard,  79  S.  W.,  119. 

Tfm.  Thompson,  J.  B.  Littler  and  J.  M.  Wilson,  for  appellee. — ^The 
existence  of  a  vendor's  lien  on  the  property  is  such  an-  encumbrance 
as  comes  within  the  terms  of  the  policy  providing  that  the  policy  shall 
be  void  if  the  interest  of  the  assured  be  or  become  other  than  the  en- 
tire, unconditional,  unencumbered  and  sole  ownership  of  the  property. 
Hanover  Fire  Insurance  Company  v.  National  Exchange  Bank,  34  S. 
W.  333 ;  Insurance  Company  of  N.  A.  v.  Wicker,  93  Texas,  390 ;  Aetna 
Insurance  Company  v.  Holcomb,  89  Texas,  404 ;  Guinn  v.  Phoenix  In- 
surance Company,  31  S.  W.,  566;  American  Central  Insurance  Com- 
pany V.  Cowan,  34  S.  W.,  460;  Curlee  v.  Texas  Home  Fire  Insurance 
Company,  31  Texas  Civ.  App.,  471;  Hays  v.  United  States  Fire  In- 
Borance  Company,  44  S.  E.  404. 

COXXER,  Chief  Justice. — ^Appellant  sued  upon  a  policy  of  in- 
surance acquired  by  him  for  damages  in  the  sum  of  nineteen  hundred 
and  fifty  dollars  done  to  his  dwelling  by  lightning.  The  policy  by  its 
terms  was  to  become  "void"  if,  among  other  things,  "the  interest  of  the 
assured  be  or  become  other  than  the  entire,  imconditional,  unincum- 
bered and  sole  ownership  of  the  property.'*  Appellee  in  addition  to 
the  general  denial,  pleaded  the  quoted  provision  of  the  policy  in  de- 
fense, and  it  appearing  upon  the  trial  from  the  undisputed  proof  that 
at  the  time  of  the  alleged  destruction  of  the  property  there  existed 
thereon  an  unsatisfied  valid  vendor's  lien  to  secure  the  aggregate  sum 
(excluding  interest  and  attorneys'  fees)  of  sixteen  hundred  and  fifty 
dollars,  the  court  peremptorily  instructed  a  verdict  for  appellee  and, 
upon  the  return  of  such  verdict,  judgment  was  entered  accordingly. 

The  undisputed  evidence  shows  tliat  the  policy,  which  contained  the 
provision  we  have  quoted  above,  was  made  to  one  S.  E.  Davis  on  the 
Ist  day  of  November,  1906,  insuring  the  said  Davis  for  the  period  of 
three  years  against  loss  by  fire  or  lightning  upon  the  property  in  con- 
troversy; that  on  July  29,  1907,  S.  E.  Davis,  joined  by  his  wife,  con- 
veyed the  property  to  appellant  for  a  total  consideration  of  five  thou- 
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sand  dollars^  of  which  sixteen  hundred  and  fifty  dollars  was  evidenced 
bj  two  promissorj  notes,  each  for  the  sum  of  eight  hundred  and 
twenty-five  dollars,  executed  by  appellant,  payable  to  the  order  of  S. 
E.  Davis,  on  or  before  April  23,  1908  and  1909,  respectively,  each 
bearing  interest  from  date  until  paid  at  the  rate  of  ten  percent  per 
annum,  stipulating  that  all  past  due  interest  should  bear  interest  from 
maturity  until  paid  at  the  rate  of  ten  percent  per  annum,  and  that  a 
failure  to  pay  either  note  or  any  installment  of  interest  when  due 
should,  at  the  election  of  the  holder,  mature  both  notes;  that  if  placed 
in  the  hands  of  an  attorney  for  collection,  collected  by  suit  or  through 
the  probate  court,  ten  percent  additional  on  the  principal  and  interest 
should  be  paid  as  attorneys'  fees.  To  secure  the  two  notes  thus  de- 
scribed the  vendor's  lien  upon  the  propei^ty  conveyed  was  expressly  re- 
tained in  the  deed.  The  deed  was  duly  acknowledged  by  S.  E.  Davis 
on  August  14,  1907,  and  by  his  wife  on  the  9th  day  of  September, 
1907,  upon  which  last-named  day  the  deed  was  duly  recorded.  Davis 
assigned  the  policy  to  appellant  with  appellee's  consent  given  in  the 
following  terms,  as  appears  by  indorsement  upon  the  policy:  *The 
insurance  company  within  named  hereby  consents  that  tne  interest  of 
S.  E.  Davis  in  the  within  policy  be  assigned  to  J.  G.  Wright,  subject 
to  all  the  terms  and  conditions  therein  mentioned  and  set  forth.  Dated 
at  Big  Springs,  Texas,  the  3d  day  of  August,  1907.  George  D.  L^, 
Agent." 

There  is  no  evidence  that  appellee  had  notice  of  the  lien  so  shown, 
and  the  only  material  question  presented  on  this  apped  is  whether  the 
facts  invalidated  the  policy  and  authorized  the  peremptory  instruction. 
Numerous  authorities  have  been  cited  to  the  effect  that  a  policy  of  in- 
surance is  not  voided  by  a  lien  on  the  subject  matter  of  the  insurance 
by  reason  of  a  provision  that  ^^if  the  interest  of  the  assured  be  or  be- 
come other  than  the  entire,  unconditional,  and  sole  ownership  of  the 
property."  See  Liverpool  &  London  &  Globe  Ins.  Co.  v.  Eicker,  10 
Texas  Civ.  App.,  264;  Hamburg-Bremen  Fire  Ins.  Co.  v.  Ruddell,  82 
S.  W.  826 ;  Queen  Ins.  Co.  v.  May,  35  S.  W.  831 ;  Merchants'  Ins.  Co. 
v.  Nowlm,  56  S.  W.,  198;  Fire  Association  of  Phil.  v.  Calhoun,  28 
Texas  Civ.  App.,  409;  De  Armand  v.  Home  Ins.  Co.,  28  Fed.,  603; 
Ellis  V.  Insurance  Co.  of  North  America,  32  Fed.,  646;  DoUiver  v. 
St  Joseph  Ins.  Co.,  128  Mass.,  315,  35  Am.  Rep.,  378;  Franklin  Fire 
Ins.  Co.  V.  Crockett,  75  Tenn.,  725;  Dohn  v.  Farmers'  Joint  Stock 
Ins.  Co.,  5  Lans.  (N.  Y.),  275.  These  authorities  proceed  on  the  the- 
ory that  such  condition  has  reference  alone  to  the  status  of  the  title, 
and  that  the  title  or  ownership,  whether  legal  or  equitable,  is  none 
the  less  "entire,  unconditional  and  sole,"  merely  because  of  an  incum- 
brance on  the  subject  matter  of  the  insurance.  None  of.  the  cases, 
however,  that  we  have  examined  construe  a  provision  of  a  policy  which, 
as  here,  inhibits  an  incumbrance,  and  we  fail  to  find  any  just  ground 
upon  which  to  avoid  the  force  of  a  contract  of  insurance  as  the  parties 
saw  fit  to  make  it.  It  was  not  shown,  as  in  one  of  the  cases  cited,  that 
at  the  time  of  appellee's  consent  to  the  transfer  its  agent  had  notice, 
either  actual  or  constructive,  of  the  existence  of  the  lien.  On  the  con- 
trary, such  consent  was  expressly  made  "subject  to  all  the  terms  and 
conditions"  of  the  policy  as  mad^  to  Davis. 
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If  the  provision  mider  consideration  could  fee  construed  as  a  repre- 
sentation merely,  it  can  hardly  be  said  that  the  representation  was 
inunaterial  to  the  risks  contemplated  by  the  policy,  and  that  there- 
fore the  policy  shonld  be  upheld.  In  1  Wood  on  Fire  Ins.  (2d  ed.), 
section  345,  it  is  said  that:  ^^Where  the  policy  specially  provides  that 
any  ^incumbrance'  shall  invalidate  it,  of  course  a  mortgage  operates 
as  a  breach."  And  in  the  case  of  Curlee  v.  Texas  Home  Fire  Ins.  Co., 
31  Texas  Civ.  App.,  471,  it  was  held  in  an  opinion  by  Judge  Key  of 
the  Third  Supreme  Judicial  District,  tiiat  a  vendor's  lien  avoided  a 
policy  of  insurance  which  contained  a  provison  to  the  effect  ''that  this 
entire  policy  shall  be  void  if  the  subject  of  insurance,  or  any  part 
thereof,  be  or  become  incumbered  by  mortgage  or  otherwise.'^  A  writ 
of  error  was  refused  in  this  case  by  our  Supreme  Court,  and  it  would 
seem  to  be  conclusive  here,  save  that  appellant  insists  that  in  the  policy 
before  us  the  condition  is  against  an  incumbrance  of  the  ^'interest''  of 
the  assured  instead  of  the  ''subject^'  of  insurance,  as  in  the  case 
cited.  It  seems  difficult,  however,  to  make  the  distinction  urged  avail- 
able here.  Appellant's  ^'interest"  in  the  property  insured,  considered 
in  the  sense  of  title  or  ownership  merely,  was  constituted  by  the  prop- 
erty itself.  It  might  be  entirely  extinguished  by  successive  alienations 
of  tbe  several  estates  that  might  be  carved  out  of  the  property,  or 
might  be  wholly  lost  by  excessive  or  successive  mortgages.  Within  the 
meaning  of  the  policy,  as  shown  by  the  authorities  first  cited  by  us, 
appellant  had  the  entire,  unconditional  and  sole  ownership,  notwith- 
standing the  existence  ot  the  vendor's  lien,  but  no  method  of  incum- 
bering such  title  or  in'terest  for  the  payment  of  debt  occurs  to  us 
other  than  to  incumber  the  property  so  owned.  In  East  Texas  Fire 
Ins.  Co.  V.  Clarke,  79  Texas,  23,  it  was  held  that  a  mortgage  on  certain 
property  constituted  a  conveyance  of  an  "interest"  therein  within  the 
conditions  of  the  policy.  In  Hicks  v.  Farmers'  Ins.  Co.,  71  Iowa,  119, 
it  was  held  that:  '^A  condition  in  a  fire  insurance  policy  issued  to  a 
firm,  that  property  should  not  afterwards  be  in  any  manner  incum- 
bered, was  violated  by  the  execution  of  a  mortgage  by  one  of  the  part- 
ners on  his  undivided  one-third  interest  in  the  property,  and  by  a 
judgment  against  him  which  became  a  lien  on  his  said  interest."  In 
other  words,  these  decisions  seem  to  treat  the  interest  in  property  and 
the  property  itself  as  convertible  terms,  although  we  have  been  imable 
to  find  any  case  either  for  or  against  the  precise  distinction  appellant 
has  urged. 

On  the  whole  we  conclude  that  under  the  undisputed  facts  the 
court's  peremptory  instruction  was  proper,  and  that  the  judgment 
should  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Missouri,  Kansas  &  Texas  Bailwat  Cokpant  of  Tkzas  v.  Lui^ 

Bratcheb  £T  al. 

Decided  February  13,  1909. 

1. — ^Xnnioipal  Corporation-— Validity — Collateral  Attaok. 

When  the  creation  of  a  municipal  corporation  is  authorized  by  statute 
and  a  corporation  has  been  organized  under  the  color  of  such  authority,  its 
corporate  existence  cannot  be  inquired  into  by  the  courts  in  a  collateral  pro- 
ceeding. The  validity  of  the  incorporation  can  only  be  determined  in  a  suit 
brought  for  that  purpose  in  the  name  of  the  State  or  by  some  individual 
under  the  authority  of  the  State  who  has  a  special  interest  which  is  affected 
by  the  existence  of  the  corporation. 

2. — Same — ^Evidence. 

In  proceedings  to  enforce  ordinances  of  cities  the  illegality  of  the  corporate 
existence  cannot  be  shown  to  defeat  a  recovery;  in  such  a  collateral  proceeding 
evidence  that  the  corporation  is  acting  as  such  is  all  that  is  required. 

8.— -ETidenoe— City  Ordinance-— Territorial  Limits  of  City. 

Where  a  railway  company  was  charged  with  negligeaice  in  running  a  train 
at  a  street  crossing  in  a  city  at  a  rate  of  speed  prohibited  by  an  ordinance 
of  the  city,  evidence  that  the  city,  in  the  exercise  of  jurisdiction  over  the 
territory  in  which  the  street  and  crossing  were  situated,  was  acting  as  a  mu- 
nicipal corporation  and  under  the  color  of  law,  was  admissible  and  sufficient 
to  let  in  evidence  the  ordinance  and  proof  of  its  violation,  though  the  passage 
of  an  ordinance  annexing  such  territory  in  the  manner  required  by  statute 
was  not  shown. 

4.— Same. 

Proof  that  a  petition  of  certain  citizens  to  add  certain  territory  to  the 
city  was  received  and  adopted  by  the  city  council;  that  since  that  time  the 
city  and  its  officers  claimed  that  it  was  a  part  of  the  city  and  its  officers  exer- 
cised jurisdiction  over  it,  levying  taxes  on  property  therein;  and  that  men 
living  in  that  territory  had  been  regularly  elected  to  serve  in  the  city  council, 
and  all  the  functions  of  a  city  government  were  exercised  therein,  was  suffi- 
cient to  show  that  the  city,  in  exercising  jurisdiction  over  such  territory  acted 
as  a  municipal  corporation  and  under  color  of  law. 

5. — ^Bailways — ^Negligence — Street  Crossing — Obstmoting  View — Stmctures  on 

Bight  of  Way. 

It  is  not  negligence  for  a  railway  company  to  put  on  its  right  of  way 
obstructions  to  the  view  of  one  approaching  a  crossing,  whether  ^e  obstruc- 
tion be  placed  there  by  the  company  for  its  own  use,  or  by  another  by  the 
companvs  permission  to  be  used  in  connection  with  the  business  of  the  road; 
but  it  IS  merely  a  matter  to  be  considered  on  the  question  whether  there  was 
negligence  in  the  operation  of  a  train  at  the  crossing. 

6. — Same — Charge.  g 

Where  the  deceased  was  killed  by  a  train  upon  a  railroad  crossing,  it  was 
error  to  submit  as  a  distinct  ground  of  negligence  upon  which  the  plaintiff 
might  recover,  the  maintenance  by  the  railway  company  on  its  right  of  way  of 
a  cut  and  dump  obstructing  the  view,  when  the  uncontroverted  evidence  was 
that  the  cut  and  dump  were  six  hundred  feet  from  the  crossing,  and  a  train 
emerging  from  the  cut  could  be  seen  that  distance  by  one  approaching  the 
crossing  as  deceased  was.  Under  such  evidence  the  cut  and  dump  could  not 
have  contributed  to  the  accident. 

7. — Same — ^Flagman  at  Crossing — Kegllgence. 

Railway  companies  are  not  required  to  keep  a  flagman  or  watchman  at 
every  crossing  to  give  warning  to  travelers  about  to  use  the  crossing,  of  the 
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dinger  from  approaching  trains;  but  if  the  location  of  a  crossing  and  the  cir- 
ciimstancea  surrounding  it  render  it  unusually  dangerous,  the  failure  to  have 
a  flagman  there  becomes  a  proper  subject  of  inquiry  upon  the  issue  of  culpable 
negligence  in  determining  the  liability  of  the  company  for  damages  for  in- 
juries inflicted  upon  one  attempting  to  use  the  crossing. 

Appeal  from  the  District  Court  of  Ellis  County.  Tried  below  before 
Hon.  F.  L.  Hawkins. 

Coke,  Miller  &  Coke  and  Groce  &  E8kr{dge,iov  appellant. — No  or- 
dinance by  the  city  council  of  the  city  of  Waxahachie  receiving  as  a 
part  of  said  city  territory  which  included  the  place  where  said  G.  S. 
Bratcher  was  killed  having  been  shown  or  introduced,  the  court  erred 
in  permitting  plaintiff's  counsel  to  prove,  over  objections  duly  and 
seasonably  made,  facts  tending,  and  intended,  to  show  that  such  an  or- 
dinance had,  in  fact,  been  passed  by  the  city  council ;  and  showing,  and 
intended  to  show,  that  the  city  at  the  time  said  Bratcher  was  killed, 
actually  exercised  its  mtmicipal  functions  in  territory  which  included 
the  place  where  he  was  killed;  and  further  erred  in  admittng  in  evi- 
dence, over  objections,  the  **Speed  Ordinance"  of  the  city  of  Waxa- 
hachie. 

It  was  not  pretended  that  the  place  where  Bratcher  was  killed  was 
within  the  original  limits  of  the  city  of  Waxahachie,  which  are  no- 
where shown;  but  it  was  claimed  that  such  place  was  in  territory  that 
had  been  brought  into  the  city  by  addition.  The  city  was  incorporated 
under  the  general  law,  and  any  addition  to  its  territory  must  have  been 
in  accordance  with  such  law  to  have  been  effective,  and  it  was  incum- 
bent on  plaintiffs  below  to  prove  that  this  territory  had  been  added  to 
the  city  in  the  manner  required  by  law. 

Under  our  statutes  additional  territory  can  be  received  as  part  of  a 
city  incorporated  under  our  general  laws  only  by  ordinance,  after  an 
afifirmative  vote  of  a  majority  of  the  particular  territory;  and  when  a 
municipality  is  empowered  to  do  a  particular  thing  by  ordinance  it  can 
legally  do  it  in  no  other  way.  Bev.  Stats.,  art.  784 ;  City  of  San  An- 
tonio V.  Micklejohn,  89  Texas,  79;  Mills  v.  City  of  San  Antonio,  65 
8.  W.,  1121;  Koel  v.  City  of  San  Antonio,  33  S.  W.,  263;  Brand  v. 
City  of  San  Antonio,  37  S.  W.,  340 ;  McQuillan  Municipal  Ordinances, 
sec  2,  p.  4. 

r.  P.  Kemble  and  Farrar  &  Pierson,  for  appellees. — ^Where  it  is 
shown  ths^  a  mimicipal  corporation  is  an  acting  de  facto  corporation 
over  certain  territory,  it  can  not  be  collaterally  attacked,  and  is  sub- 
ject to  attack  only  through  a  direct  proceeding  by  the  State,  and  where 
the  proof  of  such  de  facto  corporation  is  shown  by  undisputed  and  un- 
controverted  evidence  the  court  may  assume  the  fact  as  such  and  ad- 
mit its  ordinances.  City  of  El  Paso  v.  Ruckman,  92  Texas,  86 ;  Gra- 
ham V.  Greenville,  67  Texas,  62 ;  Brennan  v.  City  of  Weatherford,  63 
Texas,  330 ;  White  v.  City  of  Quanah,  27  S.  W.,  839 ;  Lamar  v.  State, 
49  Texas  Crim.  App.,  663;  Dillon  on  Municipal  Corporations,  art.  418; 
Cooley's  Const.  Limitations,  p.  311. 

TALBOT,  AssocUTK  Justice, — ^This  is  a  suit  by  Lula  Bratcher, 
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the  widow  of  6.  S.  Bratcher,  deceased,  in  behalf  of  herself 
and  minor  children,  to  lecover  of  the  Missouri,  Kansas  & 
Texas  Bailwaj  Company  damages  resulting  to  them  from  the 
death  of  said  0.  S.  Bratcher,  who  was  killed  bj  one  of 
the  railway  company's  trains  at  an  intersection  of  its  railroad  and  a 
street-car  line  in  the  city  of  Waxahachie,  in  a  collision  between  such 
train  and  a  street  car  of  which  the  said  G.  S.  Bratcher  was  the  driver. 
The  grounds  of  negligence  alleged  and  submitted  to  the  jury  were: 
(1)  That  the  train  causing  the  death  of  0.  S.  Bratcher  was  being  run 
within  the  limits  of  the  city  of  Waxahachie  at  a  greater  rate  of  speed 
than  allowed  by  the  city  ordinance;  (2)  that  appellant  maintained  on 
its  right  of  wav  near  the  scene  of  the  killing  cuts  and  dumps  and  the 
tower  house  oi  an  interlocking  plant  which  obstructed  the  view  and 
prevented  the  said  G.  S.  Bratcher  from  seeing  said  train  as  it  ap- 
proached the  street  crossing;  (3)  that  appellant  failed  to  keep  a  flag- 
man or  watchman  at  the  highway  crossing  where  the  killing  occurred. 
The  defendant  plead  the  general  issue  and  contributory  negligence  on 
the  part  of  the  deceased. 

The  first  assignment  of  error  is  that  the  trial  court  erred  in  not  di- 
recting the  jury,  at  appellant^s  request,  to  return  a  verdict  in  its  favor, 
because  the  evidence  showed  beyond  controversy  that  tlie  death  of 
G.  S.  Bratcher  was  caused  or  contributed  to  by  a  want  of  ordinary 
care  on  his  part,  and  hence  the  verdict  of  the  jury  must  have  been  the 
result  of  prejudice.  This  assignment  will  be  overruled.  We  do  not 
regard  the  testimony  as  conclusively  establishing  contributory  negli- 
gence on  the  part  of  the  said  G.  S.  Bratcher.  It  is  only  when  the 
case  is  susceptible  of  but  one  just  opinion  that  the  trial  judge  is  au- 
thorized to  take  it  from  the  jury.  (Joske  v.  Irvine,  91  Texas,  574.) 
After  a  careful  consideration  of  all  the  testimony  bearing  upon  the 
question,  we  think  it  is  sufficient  to  require  the  submission  of  the  is- 
sue to  the  jury  and,  as  the  case  will  be  reversed  and  remanded  for  an- 
other trial,  we  shall  refrain  from  further  comment  upon  the  testimony. 

Appellant's  second  assignment  of  error  is  as  follows:  '^Ko  ordinance 
by  the  city  coimcil  of  the  city  of  Waxahachie  receiving  as  a  part  of 
said  city  territory  which  included  the  place  where  said  G.  S.  Bratcher 
was  killed  having  been  shown  or  introduced,  the  court  erred  in  per- 
mitting plaintiff's  counsel  to  prove,  over  objections  duly  and  season- 
ably made,  facts  tending  and  intended  to  show  that  such  an  ordinance 
had,  in  fact,  been  passed  by  the  city  council ;  and  showing  and  intended 
to  show  that  the  city  at  the  time  said  Bratcher  was  killed  actually  ex- 
ercised its  municipal  functions  in  territory  which  included  the  place 
where  he  was  killed;  and  further  erred  in  admitting  in  evidence,  over 
objections,  the  'Speed  Ordinance'  of  the  city  of  Waxahachie,  all  as 
more  fully  shown  by  bill  of  exceptions  reserved."  The  testimony  of- 
fered and  objected  to  was,  in  substance,  as  follows :  J.  W.  Martin  tes- 
tified that  he  made  a  survey  of  territory  which  included  the  place 
where  Bratcher  was  killed,  for  a  contemplated  addition  to  the  city  of 
Waxahachie.  The  city  secretary  testified  that  after  search  of  tlie  rec- 
ords of  his  office  all  that  he  was  able  to  find  having  reference  to  what 
is  known  as  "Trinity  Addition"  to  Waxahachie,  which  included  the 
street  known  as  Grand  Avenue  (along  which  G.  S.  Bratcher  was  trav- 
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ding  -when  killed),  was  what  appeared  on  pages  262  and  263  of 
minute  book  P  of  the  city  council  of  the  city  of  Wazahachie,  which  he 
produced  and  identified.  Tliese  pages  purported  to  show  proceedings 
of  a  regular  meeting  of  the  city  council  of  the  city  of  Waxahacliie  held 
on  August  5,  1902,  which  stated  that  *The  following  petition  and  or- 
dinance was  read  and  unanimously  adopted;^'  that  on  that  day  came 
on  to  be  heard  the  petition  of  H.  P.  Mizell  and  others  asking  that  cer- 
tain defined  territoiy,  and  the  inhabitants  thereof,  be  included  in  and 
made  a  part  of  the  city  of  Waxahachie,  which  petition,  signatures  and 
affidavits  thereto  are,  in  substance,  as  follows:  then  followed  copy  of 
petition  by  Mizell  and  eighteen  others  for  the  addition  of  territory  in- 
cluded in  Martin's  survey  to  the  city,  with  affidavits  of  Mizell  and  two 
other  signers  that  the  persons  signing  the  petition  constituted -a  ma- 
jority of  the  qualified  voters  in  the  described  territory;  and  a  certifi- 
cate by  the  mayor  of  the  city  that  the  affidavit  had  been  filed  before 
him  and  that  he  certified  the  same  to  the  city  council.  J.  T.  Sullivan 
testified  that  he  was  an  alderman  of  the  city  of  Waxahachie  and  lived 
in  the  territory  known  as  University  Addition  (same  as  Trinity  Addi- 
tion), and  that  such  territory  included  the  street  known  as  Grand 
Avenue.  J.  M.  Lancaster  testified  that  he  was  an  alderman  of  Waxa- 
hacbie  from  1900  to  1906 ;  that  he  helped  Martin  make  his  survey  and 
knew  that  an  ordinance  for  the  admission  of  the  territory  into  the 
city  was  prepared,  and  he  thought  it  was  adopted  by  the  council ;  that 
vas  his  recollection,  but  he  was  not  certain ;  that  for  three  years  sub- 
sequent to  1902  he,  as  alderman,  was  cliairman  of  the  street  conmiit- 
tee,  and  as  such  did  a  great  deal  of  work  on  the  streets  in  Trinity  Ad- 
dition; that  from  the  date  of  the  council  meeting  of  August  5,  1902, 
the  city  government  of  Waxahachie  had  exercised  its  functions  over 
the  territory  known  as  Trinity  Addition  as  a  part  of  the  city.  0.  H. 
Chapman  testified  that  as  city  attorney  of  Waxahachie  he  prepared 
several  ordinances  receiving  territory  into  the  city,  and  his  recollection 
was  that  he  prepared  one  receiving  Trinity  Addition,  and  that  it  was 
passed  by  the  city  council,  but  he  knew  nothing  about  whether  such 
ordinance  was  ever  signed  by  the  mayor,  or  filed  in  the  archives  of  the 
city  government,  except  that  such  things  when  acted  upon  by  the  coun- 
cil were  turned  over  to  the  city  secretary  and  he  was  supposed  to  do 
the  rest  The  objections  urged  to  this  testimony  were:  (1)  That  there 
had  been  no  proof  of  the  original  territorial  limits  of  tlie  city,  and  re- 
citals in  extension  proceedings  were  insufficient  to  locate  previous  lim- 
its or  to  show  that  territory  proposed  to  be  added  adjoined  such  limits; 
(2)  that  the  record  offered  did  not  show  an  ordinance  of  the  city  coun- 
cil receiving  the  described  territory  as  a  part  of  tlie  city;  (3)  that  it 
was  incompetent  to  thus  prove  the  territorial  limits  of  a  city;  that  the 
law  prescribed  how  additions  to  a  city  should  be  made  and  required 
record  evidence  thereof;  that  only  by  tlie  production  of  such  record 
evidence  and  proof  of  compliance  with  statutory  requirements  in  all 
material  respects  could  such  extension  be  sliown  that  no  question  of 
de  facto  government  was  involved  in  the  case,  and  that  the  passage  of 
a  city  ordinance,  in  so  far  as  relevant  to  tlie  issues  in  the  case,  could 
not  be  thus  proved  by  parol. 

There  was  no  error  in  admitting  this  testimony,  nor  did  the  court 
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err  in  instructing  the  jury  that  tlie  nndisputed  evidence  showed  that 
the  accident  which  resulted  in  the  death  of  G.  S.  Bratcher  occurred 
within  the  corporate  limits  of  the  city  of  Waxahachie.  In  the  case  of 
City  of  El  Paso  v.  Buckman,  92  Texas,  86,  Chief  Justice  Gaines,  speak- 
ing for  the  court,  says:  **The  rule  is  well  established  that  whfen  the  » 
creation  of  a  public  corporation,  municipal  or  quasi-municipal,  is  au- 
thorized by  statute  and  a  corporation  has  been  organized  under  the 
color  of  such  authority,  its  corporate  existence  can  not  be  inquired  into 
by  the  courts  in  a  collateral  proceeding.  The  validity  of  the  incor- 
poration can  only  be  determined  in  a  suit  brought  for  that  purpose  in 
the  name  of  the  State  or  by  some  individual  under  the  authority  of 
the  State,  whp  has  a  special  interest  wliich  is  affected  by  the  existence 
of  the  corporation."  It  was  shown  that  from  the  date  of  the  council 
meeting  held  on  August  5,  1902,  the  minutes  of  which  stated  that  the 
petition  of  Mizell  and  others  to  add  the  territory  surveyed  by  J.  W. 
Martin  to  the  city  of  Waxahachie  was  read  and  adopted,  it  had  been 
continuously  claimed  by  said  city  and  its  officers  that  said  territory  so 
surveyed  and  known  as  Trinity  Addition  was  a  part  of  the  city;  that 
the  city  and  its  officials  had  exercised  jurisdiction  over  said  territory, 
levying  and  collecting  taxes  on  the  property  therein,  including  so 
much  of  appellant's  railroad  as  was  situated  in  said  territory;  that 
aldermen  living  in  that  territory  had  been  elected  regularly  to  serve 
in  the  city  council,  and  that  bonds  based  on  property  values  including 
property  within  said  territory  had  been  issued  by  said  city  and  all  the 
functions  of  a  city  government  exercised  by  it  in  such  territory.  If, 
therefore,  it  should  be  conceded  that  the  testimony  was  insufficient  to 
show  the  passage  of  an  ordinance  by  the  city  council  of  Waxahachie, 
taking  in  the  territory  in  question  in  compliance  with  the  statute  on 
that  subject,  still  it  abundantly  and  without  dispute  showed  that  said 
city,  in  the  exercise  of  jurisdiction  over  said  territory,  was  acting  as  a 
municipal  corporation  and  under  the  color  of  law.  In  such  case  its 
corporate  existence  as  to  said  territory  or  right  to  exercise  its  func- 
tions of  government  over  it,  at  least  in  so  far  as  the  enforcement  of  its 
ordinances  in  said  territory  is  concerned,  can  not  be  collaterally  at- 
tacked. It  is  subject  to  attack  only  through  a  direct  proceeding  insti- 
tuted by  the  State.  Mr.  Dillon  in  his  work  on  Municipal  Corporations, 
says:  "In  proceedings  to  enforce  ordinances  the  illegality  of  the  cor- 
porate organization  can  not  be  shown  fo  defeat  a  recovery;  in  such  a 
collateral  proceeding,  evidence  that  the  corporation  is  acting  as  such 
is  all  that  is  required.*'  In  the  case  of  Graham  v.  City  of  Greenville, 
67  Texas,  62,  a  case  in  which  the  validity  of  the  steps  taken  to  annex 
certain  territory  to  that  city  was  called  in  question,  the  above  state- 
ment of  the  law  by  Mr.  Dillon  was  quoted  with  approval,  and  the  fur- 
ther announcement  made,  "That  if  a  municipality  has  been  illegally 
constituted  the  State  alone  can  take  advantage  of  the  fact  in  a  proper 
proceeding  instituted  for  the  purpose  of  testing  the  validity  of  its 
charter.''  It  follows  that  the  court  properly  admitted  in  evidence  the 
ordinance  prohibiting  the  running  of  locomotives,  engines  and  cars 
within  the  city  limits  of  Waxahachie  at  a  greater  rate  of  speed  than 
six  miles  per  hour,  and  also  correctly  ruled  on  all  other  matters  com- 
plained of  in  this  assignment  of  error. 
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The  fourth  and  fifth  assignments  of  error  assert  that  tl^e  court  erred 
in  submitting  to  the  juiy  as  distinct  ground  of  negligence  upon  which 
plaintiffs  might  recover,  the  maintenance  by  appellant  on  its  right  of 
way  of  the  cut  and  dump  north  of  where  the  killing  of  G.  S.  Bratcher 
occurred,  and  the  building  and  maintaining  of  the  tower  house  on  its 
right  of  way.  We  think  these  assignments  must  be  sustained.  The 
evidence,  in  our  opinion,  was  not  sufficient  to  authorize  a  finding  by 
the  jury  that  the  cut  and  dump,  referred  to  in  the  charge,  so  ob- 
gtnicted  Bratcher's  view  of  the  approaching  train  astto  have  proxi- 
mately caused  his  death;  therefore  such  an  issue  should  not,  we  think, 
have  been  submitted  to  the  jury.  According  to  the  practically  uncon- 
troverted  evidence  said  cut  and  dump  wer^  six  hundred  feet  north 
of  the  crossing  where  the  accident  occurred,  and  a  train  emerging 
from  the  cut  going  south  toward  the  crossing  could  be  seen  by  one  ap- 
proaching it,  as  Bratcher  was,  for  that  distance,  unless  it  was  par- 
tially obscured  as  it  passed  the  tower  house  of  the  interlocking  plant. 
It  is  veiy  clear,  we  think,  from  the  evidence  that  the  cut  and  dump 
in  nowise  contributed  to  the  accident  resulting  in  Bratcher's  death. 

Nor  could  the  existence  of  the  tower  house  properly  be  considered 
as  constituting  a  distinct  or  independent  ground  of  recovery.  It 
eonld  only  be  considered  by  the  jury,  with  other  circumstances,  upon 
the  question  of  the  degree  of  care  which  the  railway  company  was 
bound  to  exercise  in  running  and  managing  its  trains  and  giving  warn- 
ing of  its  approach.  Situated  and  maintained  as  the  evidence  shows  it 
was  in  this  case,  it  can  not  be  an  independent  ground  of  recovery. 
(Missouri,  K.  &  T.  By.  Co.  v.  Bogers,  91  Texas,  52;  International  & 
G.  X.  By.  Co.  V.  Knight,  91  Texas,  660;  Cordell  v.  New  York  Cent. 
Ry.  Co.,  70  N.  Y.,  119.)  In  the  case  of  Bail  way  Co.  v.  Knight,  supra. 
Chief  Justice  Gaines  says:  "In  the  case  of  the  Missouri,  Kansas  & 
Texas  Railway  v.  Bogers  (91  Texas,  52),  we  held  that  it  is  not  negli- 
gence for  a  railroad  to  put  on  its  right  of  way  obstructions  to  the 
View  of  one  approaching  a  crossing,  whether  the  obstruction  be  placed 
there  by  the  railroad  for  its  own  use  or  by  another  by  the  railroad's 
permission,  to  be  used  in  connection  with  the  business  of  the  road; 
but  it  is  merely  a  matter  to  be  considered  on  the  question  whether 
there  was  negligence  in  the  operation  of  a  train  at  the  crossing.^' 
Again,  he  says:  "A  prudent  man  operating  trains  along  the  track  of 
the  defendant  company  may  have  exercised  more  care  by  reason  of  the 
obstructions  than  he  would  have  exercised  had  they  not  existed. 
Otherwise  the  existence  of  the  structure  did  not  affect  the  case.'*  The 
tower  house  in  question  was  the  usual  and  ordinary  structure  necessary 
to  the  operation  of  the  interlocking  plant,  a  device  to  prevent  trains 
from  colliding  or  running  into  each  other  at  the  intersection  of  two 
roads — ^the  intersection  in  this  case  being  that  of  the  Houston  &  Texas 
Central  Bailroad  and  that  of  appellant.  So  that  the  erection  and 
maintenance  of  this  structure,  under  f!ie  rule  announced  in  the  cases 
cited,  cannot  on  account  of  its  obstructing  the  view  of  the  railroad 
track,  if  it  did  obstruct  it,  *T)e  deemed  negligence  either  in  law  or  in 
fact.'' 

The  sixth  and  last  assignment  of  error  complains  of  the  court's  ac- 
tion in  submitting  to  the  jury  whether  or  not  appellant  was  guilty  of 


IS  Texas  Civil  Appeai^  Reports,  Vol.  54.       [Pehruary, 

• 

negligence  in  failing  to  jceep  a  flagman' at  the  croesing  where  Bratcher 
was  killed  to  warn  persons  about  to  pass  over  the  street  crossing  of  the 
approach  of  trains.  We  are  of  the  opinion  there  was  no  error  in  this 
action  of  the  court.  Jt  is  true  that  railway  companies  are  not  re- 
quired to  keep  a  flagman  or  watchman  at  every  crossing  to  give  warn- 
ing to  travelers  about  to  use  the  crossing  of  the. danger  of  approaching 
trains;  but  if  the  location  of  a  crossing  and  the  circumstmces  sur- 
roimding  it  render  it  unusually  dangerous,  the  failure  to  have  a  flag- 
man there  becomes  a  proper  subject  of  inquiry  and  question  of  culpable 
negligence  in  determining  the  liability  of  the  company  for  damages  for 
injuries  inflicted  upon  one  attempting  to  pass  over  such  crossing. 
(Central  Texas  &  N.  W.  By.  v.  Gibson,  83  S.  W.,  862.)  We  are  not 
prepared  to  say  that  the  evidence  was  insufficient  to  justify  the  sub- 
mission of  the  question  in  this  case. 

For  the  error  in  the  charge,  as  indicated,  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  0.  H.  Bbnnettb  v.  0.  M.  Collins. 

Decided  February  16,  1909. 

1.— Limitation — ^Frivity  of  Claim — ^Evidence. 

Under  a  plea  of  title  by  limitation  under  the  ten  yeara  statute  of  limita- 
tion, evidence  as  to  privity  of  claini  and  possession  considered,  and  held  suffi- 
cient to  support  a  finding  that  there  was  contmuous  and  adverse  possession, 
such  as  is  required  by  the  statute,  by  successive  claimants  holding  m  privity, 
each  with  his  predecessor,  and  that  they  all  claimed  and  held  to  the  same 
boimdaries. 

8. — Same — ^Advene  PoMetilon — ^Knowledge  of  Boundaries. 

When  one  buys  and  occupies  a  tract  of  land  by  a  certain  name  or  desig- 
nation the  boundaries  of  which  are  definitely  established,  it  is  not  essential 
to  a  title  by  limitation  that  he  should  know  the  precise  boundaries  of  the  tract. 

S. — Title — ^Declarationt  ai  Evidence. 

Testimony  as  to  the  declarations  of  one  not  in  possession  of  the  land  in 
controversy  to  the  effect  that  he  owned  said  land,  is  properly  excluded  upon 
objection  that  said  testimony  is  hearsay. 

Appeal  from  the  District  Court  of  Montgomery  County.  Tried 
below  before  Hon.  L.  B.  Hightower. 

A.  L.  Kayser  and  J,  Llewellyn,  for  appellant. — ^When  plaintiff  seeks 
to  tack  his  possession  to  that  of  others  under  whom  he  claims^  it  is 
essential  that  privity  of  contract  or  estate  between  him  and  each  of 
those  whose  possession  he  seeks  to  receive  the  benefit  of  should  be 
shown  by  the  evidence.  Bracken  v.  Jones^  63  Texas,  186;  Chance  v. 
Branch,  58  Texas,  492;  Porstad  v.  Golson,  14  S.  W.,  232;  Titel  v. 
Garland,  87  S.  W.,  1152. 

In  order  to  sustain  a  recovery  under  the  ten  years  statute  of  limita- 
tion the  plaintiff  and  each  of  those  under  whom  he  claims  must  have 
had  and  held  adverse  claim  and  possession  of  the  specific  land  sought 
to  be  recovered  by  the  boundaries  claimed  in  plaintiff's  petition. 
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The  plaintiff  claiming  to  hold  under  A.  V.  Faulkner  and  not  under 
Sam  Faulkner,  the  testimony  of  T.  W.  Gray  that  at  the  time  he 
rented  the  place  in  controversy  from  Sam  Faulkner  he,  said  Sam 
Faulkner,  claimed  to  own  same,  was  material,  and  it  was  error  to 
exclude  same. 

The  court  erred  in  refusing  to  instruct  the  jury  as  requested  in 
defendant's  special  charge  number  two,  as  the  evidence  shows  or  tends 
to  Bhow  that  the  said  Athey  did  not  claim  to  the  west  boundary  line 
of  the  Presley  Gill  survey,  said  west  line  of  the  Presley  Gill  survey 
being  the  east  line  of  the  land  claimed  by  plaintiff  in  this  suit,  ad- 
Terse  claim  on  the  part  of  the  said  Athey  of  the  land  described  in 
plaintiff's  petition  being  essential  to  plaintiffs  recovery  herein. 

C.  Tf .  Nugent  and  W.  N.  Foster,  for  appellee. 

BEESE,  AssoGLA^TE  Justice. — 0.  M.  Collins  instituted  this  action 
in  trespass  to  try  title  on  April  18,  1903,  against  J.  0.  H.  Bennette. 
Plaintiff  also  claimed  damages  for  value  of  timber  cut.  The  trial 
was  with  a  jury,  resulting  in  a  verdict,  and  judgment  for  plaintiff 
for  the  land  and  damages,  from  which  defendant  appeals. 

Plaintiff's  title  was  under  the  statute  of  limitations  of  ten  years. 
The  tract  consisted  of  157^  acres  and  was  known  as  the  ''Asa 
Walker  place,^'  first  settled  in  1887  by  Asa  Walker,  who  built  a  house 
and  cleared  a  field  and  claimed  the  land  according  to  defined  bounda- 
ries. Walker  had  no  title,  but  took  possession  for  the  purpose  of  get- 
ting title  by  limitation,  and  his  possession  was  such  as  to  support 
such  claim.  The  land  passed,  by  successive  parol  sales,  through  several 
intermediate  owners  to  appellee,  who  bought  and  went  into  possession 
in  1898  or  1899.  He  seems  to  have  ceased  to  occupy  and  cultivate  the 
place  in  the  spring  of  1901. 

We  find  that  at  least  for  ten  years  continuously  prior  to  the  filing 
of  the  suit  there  was  actual,  adverse  possession  of  the  tract,  under 
definite  claim  as  to  boundaries,  of  such  a  character  as  to  support  the 
statute  of  limitations  of  ten  years,  and  that  each  of  the  persons  who 
flo  occupied  the  land  held  the  same  under  privity  of  claim  and  posses- 
sion with  his  predecessors  in  possession,  constituting  an  unbroken 
chain  of  such  actual  adverse  possession  for  ten  years  preceding  the  fil- 
ing of  the  suit. 

Under  the  view  we  take  of  the  case  we  do  not  think  it  necessary  to 
discoss  separately  each  of  the  numerous  assignments  of  error.  They 
present  in  various  ways  only  two  or  three  general  propositions. 

It  is  contended  by  appellant  that  a  verdict  should  have  been  di- 
rected for  him  on  the  ground  that  the  evidence  did  not  show  privity 
of  claim  and  possession  between  all  of  the  various  persons  whose 
possession  is  necessary  to  support  appellee's  title.  The  testimony  of 
appellee's  witness,  Asa  Collins,  showed  sufficiently  the  possession  of 
the  various  intermediate  claimants  and  the  privity  between  them,  ex- 
cept as  to  Bashell  and  J.  C.  McShan.  This  witness  first  testified  as 
to  the  purchase  by  each  of  the  holders  of  the  claim  and  title  of  his 
predecessor,  but  upon  his  statement  that  such  testimony  was  hearsay 
Vol.  LIV  Civil— 2. 
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it  was  stricken  out  by  the  court  on  motion  of  appellant.  Thereupon 
the  witness  testified  as  to  such  privity  and  adverse  claim  of  the  land 
from  statements  made  to  him  by  each  of  said  owners  or  claimants 
while  in  possession  of  the  land,  to  the  general  effect  that  he  had 
bought  the  place,  that  is,  the  land  and  improvements,  from  his 
predecessor  in  possession.  It  is  clear  what  land  is  referred  to  and 
that  it  was  the  Asa  Walker  place,  and  the  same  land  described  by 
metes  and  bounds  in  appellee's  third  amended  petition  on  which  he 
went  to  trial.  This  witness  testified  that  he  did  not  know  anything 
about  the  claim  of  Bashell  or  J.  C.  McShan,  or  that  they  claimed 
and  held  in  privity  with  their  predecessors  in  possession.  Both 
Bashell  and  McShan  testified  that  they  only  bought  the  improvements 
from  their  predecessors  and  only  sold  the  improvements  and  did  not 
claim  the  land  adversely  to  the  owner.  Bashell's  possession  was  in 
1889  and  is  not  necessary  to  establish  appellee's  claim,  there  being 
since  that  time  ten  years  of  such  possession  as  is  necessary.  McShan, 
however,  had  possession  in  1891,  and  possibly  there  has  not  been  sufiS- 
cient  length  of  possession  since  then  and  up  to  the  time  appellee 
ceased  to  occupy,  in  1901,  to  complete  the  ten  years  possession.  There 
was  testimony  showing,  however,  both  as  to  Bashell  and  McShan 
that  each  of  them  bought  from  his  predecessor  not  only  the  improve- 
ments, but  also  the  land,  the  ^^Asa  Walker  place,''  and  that  each  of 
them  sold  to  his  successor  in  the  possession  not  only  the  improvements, 
but  the  land  as  well. 

The  issue  of  privity  of  claim  was  submitted  to  the  jury  under  ap- 
propriate instructions,  and  the  evidence  was  sufficient  to  sustain  a 
finding  that  both  Bashell  and  McShan  claimed  the  land  while  in 
possession  just  as  the  others  did.  The  fact  that  they  bought  the  land 
as  well  as  the  improvements,  went  into  possession  and  cultivated  it 
and  afterwards  sold  the  land  as  well  as  the  improvements,  authorized 
the  jury  to  conclude  that  while  in  possession  they  each  claimed  the 
land  and  not  the  improvements  only,  notwithstanding  their  testimony, 
fifteen  or  twenty  years  after,  that  they  claimed  only  the  improvements. 
Both  Bashell  and  McShan  speak  of  having  bought  and  sold  ^^the 
place."  Hicks  McGee  bought  from  Bashell  and  sold  to  McShan,  and 
it  clearly  appears  from  the  testimony  of  Mrs.  McGee  that  he  bought 
the  land"  as  well  as  improvements,  and  sold  the  same  to  McShan.  The 
testimony  is  sufficient  to  authorize  a  finding  that  from  the  possession 
of  Asa  Walker  in  1887  up  to  1901  there  was  continuous  adverse  pos- 
session, such  as  is  required  by  the  statute,  by  the  successive  claimants 
holding  under  privity  each  with  his  predecessor. 

The  evidence  was  likewise  sufficient  to  show  that  each  of  the  par- 
ties claimed  the  ^*Asa  Walker  place,"  and  that  the  tract  so  known  has 
definite  boundaries,  which  are  the  same  as  shown  in  the  petition. 
(Davis  V.  Eeceivers  of  Houston  Oil  Co.,  50  Texas  Civ.  App.,  597.)  The 
tract  was  supposed  to  contain  160  acres,  but  a  survey  made  after  the 
suit  was  filed  showed  that  the  lines  of  the  claim  only  included  157% 
acres. 

What  we  have  said  disposes  of  assignments  of  error  from  one  to 
nine,  which  are  severally  overruled. 

It  was  not  essential  to  the  claim  of  Will  Athey  that  he  should  have 
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known  the  precise  boundaries  of  the  land.  He  bought,  held  and 
claimed  the  Asa  Walker  place,  the  boundaries  of  which  are  shown. 
That  was  suflBcient.  The  same  must  be  said  as  to  the  possession  and 
claim  of  Hicks  .McGee,  Will  Lewis  and  Dr.  Howard.  Assignments 
of  error  from  ten  to  thirteen  presenting  the  point  are  without  merit. 

There  was  no  error  in  excluding  the  testimony  of  T.  W.  Gray  and 
Kirk  Finklea,  referred  to  in  the  fourteenth  and  fifteenth  assignments. 
The  testimony  was  hearsay  and  not  admissible. 

The  sixteenth  assignment  of  error  is  witliout  merit.  It  is  clear 
from  the  testimony  of  E.  J.  Athey  that  Will  Athey  claimed  the  Asa 
Walker  place.  Possibly  he  did  not  know  that  the  Presley  Gill  west 
line  was  the  boundary,  and  may  have  been  mistaken  as  to  the  bounda- 
ries of  the  tract,  but  he  bought  and  claimed  and  sold  the  Asa  Walker 
tract,  and  it  must  be  held  that  he  claimed  to  the  boundaries  of  that 
tract.  The  assignment  referred  to  is  based  upon  tlie  refusal  of  the 
court  to  give  a  special  instruction  requested  by  appellant,  that  unless 
the  jury  believed  that  Will  Athey  claimed  to  the  west  line  of  the 
Presley  Gill  survey,  they  should  return  a  verdict  for  defendant.  At 
all  events,  this  single  fact  would  not  require  a  verdict  for  defendant 
for  the  entire  tract,  and  on  this  ground  also  the  instruction  was 
properly  refused. 

The  court  did  not  err  in  taxing  the  entire  costs  against  defendant. 
Appellant's  contention  on  this  point  is  based  upon  the  ground,  as 
alleged,  that  the  original  petition  did  not  describe  the  same  land  as 
that  described  in  the  third  amended  petition  upon  which  the  case 
was  tried.  This  contention  is  not  supported  by  the  record.  The 
original  petition  gave  a  general  description  in  which  the  boundaries 
were  not  exactly  defined.  Afterwards  the  land  was  surveyed  and  the 
third  amended  petition  described  it  by  the  field  notes  of  the  survey. 
It  is  clear  that  it  is  the  same  tract  described  in  the  original  petition. 

We  have  examined  all  of  the  assignments  of  error  and  the  propo- 
Bitions  thereunder.  None  of  them  can  be  sustained,  and  they  are 
severally  overruled  without  further  discussion.  We  find  no  error  and 
the  judgment  is  affir^led. 

Affirmed. 


Lyon  &  Bice,  Beceivers,  v.  T.  S.  B.  Beooood. 

Decided  February  16,  1909. 

t— Trial— Bistlnet  gnbmisiion  of  Defense. 

A  party  is  entitled,  when  he  requests  it  by  proper  instructions,  to  have 
the  facts  establishing  his  cause  of  action  or  ground  of  defense  and  the  law 
applicable  to  them,  affirmatively  stated  by  the  court  to  the  jury.  In  an  ac- 
tion for  damages  for  personal  injuries  received  while  working  in  a  saw  mill, 
the  refusal  of  the  court  to  give  certain  charges  requested  by  defendants,  held, 
reversible  error  under  the  foregoing  rule  in  view  of  the  pleading,  evidence  and 
main  charge  of  the  court. 

i.— Svidenee— Ifegligence— Ckneral  Use  of  Appliance. 

While  evidence  of  the  general  use  of  a  certain  appliance  by  other  persons 
engaged  in  the  same  business  is  admissible  upon  the  issue  of  ordinary  care,  it 
is  not  conclusive  of  the  question,  and  will  not  warrant  an  instruction  to  the 
jury  to  that  effect.    In  an  action  based  upon  negligence  it  is  always  a  question 
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for  the  jury  under  the  facts  of  each  case  whether  or  not  there  has  been  an 
absence  of  ordinary  care. 

S. — ^Heasure  of  Damage — ^Elements — Charge. 

An  instruction  on  the  measure  of  damages  to  allow  compensation  for  men- 
tal and  physical  suffering  past  and  future,  and  also  for  diminished  capacity 
to  labor  and  earn  money  in  the  future,  did  not  authorize  the  assessment  of 
double  damages. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  W.  P.  Hamblen. 

Andrews,  Ball  &  Streetman  and  Baker,  Botta,  Parker  &  Oarwood, 
for  appellants. — It  is  a  well  established  rule  of  law  that  the  defendant 
is  entitled  to  have  its  theory  of  the  case  aflSrmatively  presented,  and 
it  is  error  to  refuse  special  charges  so  presenting  these  defenses.  Bail- 
way  V.  Hall,  85  S.  W.,  790;  Eailway  v.  Ayres,  83  Texas,  269;  Bailway 
V.  Conn,  100  S.  W.,  1019;  Bailway  v.  McGlamory,  89  Texas,  639. 

The  court  erred  in  refusing  defendants*  special  charge  No.  4, 
which  is  as  follows: 

"The  jury  is  instructed  that  if  the  equipment  and  operation  and 
use  by  the  defendants,  at  the  time  of  the  injury  to  plaintiff,  was  that 
which  is  in  general  use  amongst  reasonably  prudent  persons  engaged 
throughout  the  country  in  the  same  character  of  business,  then  the 
defendants  exercised  that  degree  of  care  required  of  it  by  law  with 
reference  to  such  matters,  and  the  plaintiff  can  not  recover,  and  your 
verdict  should  be  for  the  defendant.*'  Bailway  v.  Thompson,  33  S. 
W.,  718;  Bailway  v.  Gormley,  27  S.  W.,  1051;  Bailway  v.  Garrett, 
73  Texas,  265;  Bailway  v.  Bell,  75  Texas,  50;  Beckman  v.  Brewing 
Co.,  72  S.  W.,  710;  Bailway  v.  Cowser,  57  Texas,  293;  Nix  v.  Eail- 
way, 82  Texas,  473;  Harley  v.  Mfg.  Co.,  142  K  Y.,  35;  Bailway  v. 
Propst,  83  Ala.,  626;  Titus  v.  Bailway  Co.,  136  Pa.  St.,  626;  Bob- 
erts  V.  Canal  Co.,  35  Atl.,  723;  Bering  Co.  v.  Peterson,  67  S.  W.,  134. 

Plaintiff  having  alleged  that  the  accident  was  due  to  the  absence 
of  a  jam  nut,  must  be  confined  for  his  recovery  to  these  specific  al- 
legations, and  if  it  was'  due  to  other  causes  no  recovery  could  be  had, 
and  the  jury  should  have  been  so  instructed.  Johnson  v.  G.,  H.  &  N. 
By.  Co.,  66  S.  W.,  906;  Bailway  v.  Hennessey,  75  Texas,  155;  Bail- 
way  V.  Younger,  10  Texas  Civ.  App.,  142. 

The  measure  of  damages,  as  stated  in  the  charge,  is  erroneous  be- 
cause it  allows  a  double  recovery,  in  this:  The  jury  is  instructed  to 
compensate  him  for  physical  pain  and  mental  suffering  as  from  the 
evidence  they  may  believe  plaintiff  has  suffered,  and  such  further  al- 
leged physical  pain  and  mental  suffering  which  plaintiff  may  in  the 
future  reasonably  and  probably  suffer  from  his  injuries,  and  also  for 
his  decreased  or  diminished  ability  to  earn  money  after  arriving  at 
twenty-one  years  of  age.  Certainly,  physical  pain  and  mental  suffer- 
ing would  cause  a  decreased  or  diminished  ability  to  earn  money,  and 
allowing  full  compensation  for  future  physical  pain  and  mental  suffer- 
ing, and  also  for  future  diminished  ability  to  earn  money,  is  allowing 
double  recovery.  Bailway  v.  McQraw,  43  Texas  Civ.  App.,  247;  Bail- 
way  v.  Nesbit,  40  Texas  Civ.  App.,  209;  Bailway  v.  Anglin,  86  S. 
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W.,  785;  Eailway  v.  Hannig,  91  Texas,  347;  Eailway  v.  Brock,  31 
S.  W.,  600;  Eailway  v.  Smith,  63  S.  W.,  1067;  Railway  v.  Butcher, 
98  Texas,  462. 

Parker,  Hefner  &  Orgain  and  Fisher,  Sears  £  Campbell,  for  ap- 
pellee. 

BEESE,  Associate  Justice. — ^This  is  a  suit  by  appellee,  suing  by 
his  next  friend,  against  appellants  to  recover  damages  -for  personal 
injuries  received  by  him,  while  engaged  in  the  performance  of  his 
duties,  in  their  employment.  Upon  trial  with  a  jury  plaintiff  recov- 
ered judgment  for  $10,000,  from  which  defendants  appeal. 

Briefly  stated,  the  allegations  of  the  petition  are,  in  substance,  that 
appellee,  while  engaged  in  the  discharge  of  his  duties  in  the  em- 
ployment of  appeUants  at  their  sawmill  plant  in  the  capacity  of 
block  setter,  had  taken  his  place  on  the  carriage  used  in  carrying  logs 
to  the  saw,  when  said  carriage  became  unmanageable  and  "ran  away/' 
that  is,  moved  at  an  unusual  and  uncontrollable  rate  of  speed  until 
suddenly  stopped  by  an  obstruction  which  caused  appellee  to  be  vio- 
lently thrown  from  the  carriage,  inflicting  upon  him  serious  and  per- 
manent injuries.  It  was  charged  in  the  petition  that  the  accident 
was  caused  by  the  parting  of  the  connection  between  the  lever,  by 
means  of  which  the  sawyer  regulated  the  movement  of  the  carriage, 
and  the  steam  valve,  whereby  the  sawyer  was  unable  to  stop  the  car- 
riage or  regulate  its  speed  after  it  started.  It  was  alleged  that  this 
parting  between  the  lever  and  steam  yalve  was  caused  by  the  absence 
of  a  jam-nut  at  one  end  of  the  tumbuckle,  which  formed  a  part  of 
this  connection,  by  reason  of  which  it  worked  loose,  or  the  rod  in- 
serted in  one  end  of  the  tumbuckle  unscrewed  or  worked  out. 

It  was  further  charged  that  the  connection  referred  to  was  not 
suitable  for  the  purpose  for  which  it  was  being  used,  but  was  of  poor 
construction,  improperly  equipped,  as  hereinabove  set  forth,  and  was 
old  and  worn  to  an  extent  that  made  it  defective  and  unfit  for  use, 
and  rendered  it  easy  for  the  parts  to  work  loose,  all  of  which  could 
have  been  discovered  by  the  exercise  of  reasonable  care,  and  that  ap- 
pellants and  their  agents  in  charge  and  control  of  the  work  did  have 
knowledge  of  this  condition  prior  to  the  accident. 

Defendant  pleaded  general  denial,  that  if  appellee's  injuries  were 
caused  by  any  defect  in  the  machinery,  such  defects  were  latent  and 
could  not  have  been  discovered  by  the  use  of  ordinary  care;  that  if 
such  defects  were  open  and  patent,  as  alleged  in  the  petition,  appellee 
assumed  the  risk  incurred.  Defendant  further  pleaded  negligence  of 
fellow  servant  and,  as  to  the  extent  of  appellee's  injuries,  alleged  that 
they  had  been  aggravated  by  his  negligence  and  inattention. 

The  evidence  introduced  by  appellee  tended  to  establish  the  theory 
that  while  he  was  riding  upon  the  carriage,  the  movements  of  which 
were  controlled  by  the  sawyer  by  means  of  an  upright  lever,  whereby 
he  operated  the  connection  with  the  steam  valves  referred  to  in  the 
petition,  the  connection  between  the  lever  and  the  steam  valves  sep- 
arated or  parted,  by  which  the  sawyer  lost  control  of  the  carriage,  that 
is,  could  not  shut  off  the  steam  which  had  been  applied  for  the  purpose 
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of  moving  the  carriage  up  to  the  saw.  The  carriage^  the  movement 
of  which .  had  thus  become  uncontrollable^  ran  violently  against  a 
bumper,  throwing  appellee  off  and  injuring  him. 

Up  to  this  point  the  evidence  of  appellants  and  appellee  does  not 
differ.  The  difference  is  as  to  the  cause  of  the  parting  of  the  con- 
nection between  the  lever  and  the  steam  valves.  This  connection  was 
made  by  the  use  of  two  rods,  the  ends  of  which  were  connected  together 
by  an  implement  known  as  a  "turnbuckle.*^  This  implement  can  be 
described  as  two  nuts  connected  by  parallel  bars.  The  ends  of  one 
of  the  rods  had  right-hand  threads  and  the  other  left-hand  threads, 
and  the  two  jiuts,  at  opposite  ends  of  the  tumbuckle,  which  was  a 
solid  piece,  had  likewise  one  right-hand  threads  and  the  other  left- 
hand  threads,  so  arranged  that  by  screwing  the  turnbuckle  on  the 
two  rods  they  would  be  drawn  together.  If  turned  one  way,  the 
turnbuckle  would  screw  entirely  off,  if  turned  the  other  way,  it  would 
screw  up  on  both  rods.  A  jam-nut,  or  clinch-nut,  is  a  nut  that  screws 
on  the  rods  at  the  end  of  the  turnbuckle,  and  being  tightened  up 
against  the  end  of  the  turnbuckle,  served  to  prevent  it  from  unscrew- 
ing, or  to  render  it  more  difficult  for  it  to  do  so,  by  any  motion  im- 
parted to  it.  The  purpose  of  the' turnbuckle  is  to  shorten  or  lengthen 
the  connection. 

Appellee's  evidence  tended  to  show  that  at  the  time  in  question 
the  turnbuckle,  of  itself,  became  unscrewed  or  screwed  off  one  of  the 
rods,  and  separated  from  it,  thus  severing  the  connection  between  the 
lever  and  the  steam  valves,  and  that  there  was  no  breakage  of  the  rod. 
His  evidence  further  tended  to  show  that  there  was  only  one  jam- 
nut  on  the  rods;  that  there  should  have  been  two,  one  at  each  end 
of  the  turnbuckle,  and  that  if  there  had  been  two  they  would  have 
prevented  the  turning  of  the  turnbuckle  on  the  rod  and  kept  it  fast, 
and  that  the  failure  to  have  the  two  jam-nuts,  of  which,  it  is  alleged, 
appellants  had  actual  knowledge,  was  negligence,  and  was  the  proxi- 
mate cause  of  the  accident.  Appellee's  evidence  further  tended  to 
show  tliat  appellants'  agents  in  control  of  the  mill  had  been  advised 
that  the  use  of  only  one  jam-nut  rendered  the  machinery  unsafe. 

The  e\idence  of  appellants  tended  to  show  that  there  was  no  un- 
screwing of  the  turnbuckle,  but  tiiat  one  of  the  rods  broke,  outside 
of  and  next  to,  one  end  of  the  turnbuckle,  leaving  a  part  of  the  rod 
about  %  or  %  of  an  inch  in  the  turnbuckle,  and  this  break  in  the 
rod  was  caused  by  a  hidden  defect  therein,  which  could  not  have  been 
discovered  by  reasonable  care  or  diligence  on  their  part. 

Thus  the  case  as  presented  by  appellee  in  the  evidence  was  that  the 
parting  of  the  connection  was  solely  caused  by  the  unscrewing  of  the 
turnbuckle,  caused  by  the  absence  of  the  jam-nut,  there  being  no 
breaking  of  the  rod;  and  the  case  as  presented  by  appellants  was  that 
the  parting  was  caused  by  the  breaking  of  the  rod  outside  of  the 
turnbuckle,  with  which  the  absence  of  the  jam-nut  had  nothing  to 
do.  If  due  to  this  cause  the  evidence  tended  to  show  that  the  break 
was  caused  by  a  latent  defect  in  the  rod,  not  discoverable  by  ordinary 
care.  If  the  rod  broke,  as  testified  by  appellants'  witnesses,  such 
breaking  was  the  sole  cause  of  the  accident. 

In  this  state  of  the  evidence  the  court,  upon  this   issue,  charged 
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the  jury  to  find  for  the  defendants  "if  plaintifFs  injuries  were  caused 
by  a  latent  defect,  that  is,  such  a  defect  as  the  master,  by  a  proper 
inspection  could  not  have  discovered/' 

Appellants  requested  the  two  following  instructions:  *'The  jury  is 
instructed  that  if  the  running  away  of  the  carriage,  described  in 
plaintiff's  petition,  and  the  injury  that  plaintiff  sustained  on  account 
thereof  was  due  to  the  breaking  of  any  portion  of  the  carriage  or  its 
equipment,  but  if  the  defect,  if  any,  causing  said  breakage  was  latent 
and  could  not  have  been  discovered  by  the  defendants  in  the  exercise 
of  ordinary  care  in  the  discharge  of  their  duty,  then  defendants  can 
not  be  charged  in  law  with  negligence  on  account  of  such  defect,  if 
it  really  existed,  and  under  such  circumstances  your  verdict  should 
be  for  the  defendants/' 

"If  you  believe  from  the  evidence  that  the  accident  6nd  injury  to 
the  plaintiff  was  caused  by  a  breakage  of  any  part  of  defendants' 
machinery  and  equipment;  yet,  if  you  believe,  in  the  exercise  of  or- 
dinary care  in  inspecting  said  machinery  and  equipments,  the  defend- 
ants could  not  have  discovered  any  defects  in  said  machinery  or 
equipment  which  would  have  been  reasonably  calculated  to  cause  it 
to  break  or  separate,  then  the  plaintiff  can  not  recover  herein,  and 
your  verdict  will  be  for  the  defendants/' 

These  instructions  the  court  refused  to  give,  and  the  refusal  is  made 
the  basis  of  the  first  two  assignments  of  error. 

Objection  to  these  charges  is  made  by  appellee  on  the  ground, 
first,  tliat  the  matter  is  sufficiently  covered  by  the  sixth  and  eighth 
paragraphs  of  the  court's  charge.  The  sixth  paragraph  contains  only 
a  general  definition  of  the  term  'latent  defects."  The  eighth  para- 
graph, so  far  as  it  refers  to  this  matter,  only  instructs  the  jury  in 
general  terms  to  find  for  the  defendants  if  the  injury  "was  caused 
by  a  latent  defect."  It  is  further  objected  that  the  requested  instruc- 
tions ignored  actual  knowledge  on  the  part  of  appellants.  Neither 
of  these  objections  to  the  charges  is  sound.  The  charge  of  the  court 
on  this  issue  was  sufficient  in  the  absence  of  a  request  for  a  more 
specific  charge,  but  did  not  affirmatively  apply  the  law  to  the  specific 
facts  relied  upon  by  appellants  and  shown  by  the  evidence.  By  the 
term  'latent  defect"  the  jury  may  have  understood  that  reference 
was  made  to  the  absence  of  the  jam-nut,  which  was  so  prominent  a 
portion  of  the  plaintiff's  case.  The  defendants'  evidence  presented 
the  issue  of  the  breaking  of  the  connection  and  that  such  breaking 
was  caused  by  a  latent  defect  in  the  piece  that  was  broken.  Appel- 
lants had  the  right,  by  requesting  a  proper  charge  to  that  effect,  to 
have  the  attention  of  the  jury  specially  directed  to  the. facts  upon 
which  they  predicated  their .  defense.  The  court  had,  in  presenting 
the  appellee's  side  of  the  case,  specially  directed  the  attention  of  the 
jury,  by  reference  to  the  petition,  to  the  facts  relied  upon  by  him 
to  establish  negligence,  and  had  not  simply  charged  the  jury  to  find 
for  plaintiff  if  the  injuries  were  received  as  a  proximate  consequence 
of  the  negligence  of  appellants.  Appellants  had  a  right  to  have 
their  defense  presented  in  the  same  way.  The  rule  is  thus  stated 
by  the  Supreme  Court  in  St.  Louis  S.  W.  Ry.  v.  Hall,  98  Texas,  480. 

"A  par^  is  entitled  when  he  requests  it  by  correct  instructions  to 
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have  the  facts  establishing  his  cause  of  action  or  ground  of  defense 
and  the  law  applicable  to  them,  afl&nnatively  stated  by  the  court  to 
the  jury.  It  is  a  settled  rule  of  practice  established  by  many  decisions 
of  this  court/' 

This  rule  has  been  many  times  announced  by  our  Supreme  Court 
and  by  various  decisions  of  the  Courts  of  Civil  Appeals,  and  has 
become  a  settled  rule  of  practice.  Bailway  v.  Hall,  supra;  Texas 
Trunk  By.  v.  Ayres,  83  Texas,  269;  Missouri,  K.  &  T.  By.  v. 
McGlamoiy,  89  Texas,  639;  Missouri  K.  &  T.  By.  Co.  v.  Bogers,  91 
Texas,  58 ;  Dublin  Cotton  Oil  Co.  v.  Jarrard,  91  Texas,  293 ;  St.  Louis 
S.  W.  By.  Co.  V.  Casseday,  92  Texas,  526.  / 

The  objection  that  the  charges  requested  ignored  the  aptual  knowl- 
edge of  appellants,  is  not  tenable.  While  there  was  evidence  of  the 
achial  knowledge  on  the  part  of  appellants  of  the  absence  of  the 
jam-nut,  there  was  none  of  any  defect  in  the  iron  rod,  the  breaking 
of  which,  according  to  the  testimony  of  appellants'  witnesses,  caused 
the'  accident.  If  the  objection  is  made  to  the  requested  instructions 
that  they  present  the  issue  of  the  breaking  of  the  rod  as  the  sole  cause 
of  the  accident  and  leave  out  of  consideration  the  combined  effect  of 
this  with  other  causes,  it  may  be  answered  that  none  of  the  evidence 
presents  such  issue.  According  to  appellee's  evidence  there  was  no 
break,  but  a  coming  loose  occasioned  by  the  absence  of  the  jam-nut. 
According  to  appellant's  evidence  there  was  no  coming  loose  or  un- 
screwing of  the  tumbuckle,  but  a  breaking  of  the  rod  with  which 
the  absence  of  the  jam-nut  had  nothing  to  do.  None  of  the  evidence 
tended  to  show  a  combination  of  the  jam-nut  or  any  other  cause,  with 
the  breaking  in  causing  the  accident.  If  the  breaking  occurred,  it 
was  clearly  the  sole  cause  of  the  accident  and  the  jam-nut  had  nothing 
to  do  with  it.  We  think  the  general  charge  No.  2  referred  to  in  the 
assignment  of  error  should  have  been  given.  Special  charge  No.  3 
covers  substantially  the  same  ground.  It  would  not  have  been  neces- 
sary or  proper  to  give  both  of  them. 

There  was  no  error  in  refusing  to  give  the  requested  instruction  that 
if  the  equipment  used  by  defendants  was  such  as  was  in  general  use 
among  reasonably  prudent  persons  engaged  in  the  same  business, 
defendants  were  in  the  exercise  of  ordinary  care  in  using  it.  We  do 
not  think  this  is  the  rule  in  this  State.  Evidence  of  such  use  by 
otiier  persons  engaged  in  the  same  kind  of  business  is  admissible 
upon  the  issue  of  ordinary  care,  but  the  question  at  last  is  whether, 
under  the  facts  of  the  particular  case,  there  has  been  an  absence  of 
ordinary  care.  (Gulf,  C.  &  S.  P.  By.  Co.  v.  Smith,  87  Texas,  358; 
Kirby  Lumber  Co.  v.  Dickerson,  42  Texas  Civ.  App.,  504).  The 
third  assignment  of  error  presenting  the  point  is  overruled. 

Appellants  requested  the  court  to  charge  the  jury  that  if  the  break- 
age was  caused  by  the  way  the  carriage  was  handled,  or  was  due  to 
a  breaking  of  the  rod  from  any  other  cause  than  the  absence  of  a 
jam-nut,  plaintiff  could  not  recover.  This  charge  was  refused  and 
the  refusal  is  made  the  basis  of  the  fourth  assignment  of  error.  As 
to  the  first  part  of  this  charge,  there  is  no  evidence  of  any  want  of 
proper  care  in  handling  of  the  equipment  by  the  sawyer.     We  are 

referred  to  ww  in  appellants'  brief  in  the  statement  under  tiie  aa^ 
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sigmnent.  We  find  in  the  record  the  statement  of  the  witness  Pope 
that  ^nothing  except  rough  usage  in  handling  the  lever  could  have 
broken  this  connection/'  This  statement  alone  did  not  raise  the 
issae  of  want  of  ordinary  care  in  handling  the  equipment  as  causing 
the  injury.  This  part  of  the  charge  being  incorrect  was  sufficient 
grounds  for  rejection  of  the  whole.  In  view  of  the  allegations  of 
the  second  count  of  the  petition,  vague  and  indefinite^  however^  as  to 
the  age  and  condition  of  the  equipment  generally^  of  which  there 
was  some  evidence,  it  would  have  probably  been  improper  to  give  the 
latter  part  of  this  instruction.  If  the  parting  of  the  connection  was 
caused  by  the  breaking  of  the  rod  on  account  of  the  age  or  general 
unfitness  of  this  part  of  the  equipment,  and  not  to  the  absence  of 
the  jam-nut,  we  think  it  would  come  within  the  allegations  of  the 
second  count  of  the  petition.  This  disposes  also  of  the  fifth  assign- 
ment of  error. 

The  sixth  assignment  of  error  cannot  be  sustained.  To  instruct  the 
jury,  on  the  measure  of  damages,  to  allow  compensation  for  mental 
and  physical  suffering,  past  and  future,  and  also  for  diminishecL 
capacity  to  labor  and  earn  money  in  the  future  did  not  autliorize 
the  assessment  of  double  damages.  The  case  of  International  &  0.  'N. 
By.  V.  Butcher  (98  Texas,  462),  relied  upon  by  appellants,  does  not 
support  their  contention.  In  that  case  the  holding  was  that  to  allow 
the  plaintiff  compensation  for  impaired  mental  and  physical  health 
and  also  for  diminished  capacity  to  labor  and  earn  money  would  be 
to  allow  double  damages.  In  Missouri,  K.  &  T.  By.  Co.  v.  Nesbit 
(40  Texas  Civ.  App.,  209),  also  cited  by  appellants,  it  was  held 
that  to  allow  compensation  for  diminished  capacity  to  earn  money 
and  also  pursue  the  course  of  life  which  the  plaintiff  might  have 
done,  authorized  the  assessment  of  double  damages.  In  Texas  &  N.  0. 
By,  Co.  V.  McGraw  (43  Texas  Civ.  App.,  247),  also  cited  by  appel- 
hoits  the  charge  objected  to  was  approved,  in  so  far  as  it  embraced 
the  elements  of  the  charge  here  objected  to.  In  Industrial  Lumber  Co. 
V.  Bivens  (47  Texas  Civ.  App.,  396)  a  charge  almost  identical  with  the 
charge  given  in  the  present  case  was  approved  by  the  Court  of  Civil 
Appeals  of  the  Fourth  District.  (Writ  of  error  refused.)  We  are 
clearly  of  the  opinion  that  mental  and  physical  suffering,  as  elements 
of  damage  in  this  class  of  cases,  does  not  cover  any  part  of  the  same 
ground  covered  by  diminished  capacity  to  labor  and  earn  money. 
Each  is  an  independent  element  of  damage. 

As  the  judgment  must  be  reversed  on  another  ground,  it  is  not 
necessary  to  pass  upon  the  seventh  and  eighth  assignments  of  error 
presenting  the  objection  that  the  amount  of  the  judgment  is  ex- 
cessive. 

For  the  error  indicated  in  the  first  and  second  assignments  of  error 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Texas  &  17ew  Orleaks  Bailroad  Company  v.  Fred  Bebd. 

Decided  February  17,  1900. 

1. — ^Vaster  and  Benrant — ^Negligence — Contribntory  Hegligenoe— Pleading. 

Where  a  flagman  at  a  street  crossing  was  flagging  a  switch  engine  on  a 
siding  and  stepped  back  on  the  main  track  and  was  struck  and  injured  by 
a  train,  his  allegations  in  a  suit  against  the  railway  company  that  it  was 
his  duty  to  flag  the  trains  over  the  crossing  and  that  on  the  occasion  in  ques- 
tion he  failed  to  discover  the  approach  of  the  train  which  struck  him,  had  the 
legal  effect,  standing  alone,  to  establish  prima  facie  negligence  on  his  part  as 
a  matter  of  law;  but  further  allegations  that  it  was  also  his  duty  to  keep  a 
lookout  for  the  safety  of  pedestrians  at  the  crossing,  that  the  safety  of  himself 
and  others  required  that  only  one  train  or  engine  pass  over  said  crossing  at 
a  time;  that  the  passing  of  more  than  one  rendered  it  dangerous  to  them; 
that  the  company  and  its  servants  owed  him  the  duty  to  ring  the  bell  on  all 
engines  passing  the  crossing  and  to  sound  the  whistle  on  all  engines  to  apprise 
him  of  their  approach;  that  a  city  ordinance  required  persons  in  charge  of  en- 
gines to  ring  the  bell  continuously  while  the  engines  were  in  motion;  that 
those  in  charge  of  the  engine  which  struck  him  failed  to  sound  the  whistle  or 
otherwise  signal  its  approach;  that  he  was  the  only  flagman  and  could  flag 
only  one  train  at  a  time;  that  he  did  not  expect  the  train  to  pass  the  crossing 
at  the  same  time  the  switch  engine  was  crossing,  and  that  while  engaged  in 
flagging  the  switch  engine  the  engineer  in  charge  of  it  caused  hot  steam  to 
escape  upon  him  thereby  frightening  and  blinding  him  and  causing  him  to 
step  back  and  near  the  time  where  he  was  struck  by  the  other  engine  of  the 
presence  of  which  he  was  until  then  unaware,  were  sufficient  to  charge  negli- 
gence on  the  part  of  the  company  and  rebut  any  presumption  of  contributory 
negligence  which  otherwise  might  have  arisen. 

2. — Kegligenoe— Contributory  Kegligenoe— Street  Crouing — ^Failure  to  Bee  Ap- 
proach of  Train. 

Where  a  flagman  at  a  street  crossing  was  struck  and  injured  by  a  train 
passing  the  crossing,  the  mere  fact  that  he  could  have  seen  the  approaching 
train  several  hundred  feet  before  it  reached  the  crossing  would  not  prevent  a 
recovery.  The  jury  had  the  ri^ht  to  take  into  consideration  the  facts  pleaded 
and  proved  by  iiim  to  excuse  his  apparent  want  of  ordinary  care  in  not  seeing 
or  hearing  the  approach  of  the  train,  and  to  determine  under  proper  instruc- 
tions whether  in  failing  to  see  it  he  was  or  was  not,  under  all  the  circum- 
stances in  evidence,  guilty  of  negligence. 

8. — Same— Operation  of  Trains — Street  Crouing. 

Whether  it  was  negligence  on  the  part  of  the  railway  in  running  a  train 
over  the  street  crossing  in  a  city  at  the  same  time  a  switch  engine  was  being 
flagged  across  on  another  track,  was  an  issue  for  the  jury  to  determine  under 
all  the  facts  and  circumstances  in  evidence. 

4. — Same^Speed  of  Train — ^Withdrawal  of  lunes — Charge. 

Where  the  court  did  not  submit  the  speed  of  the  train  as  one  of  the  grounds 
of  negligence,  and  instructed  the  jury  that  "all  allegations  of  negligence  con- 
tained in  the  petition  other  than  those  hereinbefore  submitted  for  your  con- 
sideration are  expressly  taken  from  your  consideration,  and  you  are  not  to 
consider  the  same  or  any  of  the  same  in  arriving  at  a  verdict,"  this  was  suffi- 
ciently specific  to  withdraw  from  the  consideration  of  the  jury  the  speed  of 
the  train  as  a  ground  of  negligence,  and  it  was  unnecessary  to  give  a  special 
charge  having  the  same  purpose. 

5. — ^Verdict — ^Damages — ^Personal  Injuries. 

Verdict  for  five  thousand  dollars  for  personal  injuries  caused  by  being 
atruck  by  a  locomotive  engine,  held  not  excessive  under  the  facts  of  this  case. 
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ON  BEHKABUTO. 

6d^Joatribiitory  HegUgenoe— Cliarge. 

An  instruction  that  contributory  negligence  ''means  a  want  of  ordinary 
eare  on  the  part  of  a  person  injured  by  the  actionable  negligence  of  another, 
combining  and  concurring  with  that  negligence  and  contributing  thereto  as  a 
direct  and  proximate  cause  therefor,  without  which  the  injury  would  not  have 
occurred,"  held,  inaccurate,  but  not  misleading  jn  view  of  an  instruction  that 
the  plaiatiff  could  not  recover  if  the  jury  believed  from  the  evidence  tlrat  at 
the  time  he  was  struck  by  the  engine,  or  just  before  that  time,  he  could  have 
discovered  the  approach  of  said  engine  by  the  use  of  ordinary  care  by  using 
his  senae  of  hearing  or  seeing,  or  S  they  believed  that  an  ordinarily  prudent 
person,  situated  as  he  was  at  the  time,  could  or  would  have  discovered  the 
approach  of  said  engine  in  time  to  have  avoided  contact  therewith. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Baker,  Botts,  Parker  &  Garwood,  Parker  £  Hefner  and  Will  E.  Or- 
gain,  for  appellant. — ^The  verdict  of  the  jury  upon  which  judgment  was 
rendered  is  contrary  to  and  unsupported  by  the  pleading  of  the  plain- 
tiff in  that  it  appears  from  plaintiff^s  first  amended  original  petition, 
upon  which  this  case  was  tried,  that  it  was  plaintiff's  duty  under  his 
employmeiit  by  defendant  at  the  time  of  his  injury,  to  discover  ap- 
proaching trains  crossing  Pearl  Street  where  he  was  injured,  and  to 
prevent  accidents  there  to  the  public  or  others  occasioned  by  defend- 
ant's trains  approaching  and  crossing  said  Pearl  Street  at  that  point. 
And  it  is  further  apparent  from  plaintiff^s  said  pleading  that  he  did 
not  discharge  his  duty  in  this  respect,  but  that  he  wholly  failed  to 
discover  the  approach  of  defendant's  train,  which  struck  him,  although 
said  train  had  not  only  approached  said  Pearl  Street  at  the  place 
where  he  was  stationed,  but  at  Uie  time  it  struck  plaintiff  it  had  al- 
ready proceeded  nearly  across  Pearl  Street,  which  he  was  on  duty  to 
guard.  Wherefore,  it  is  apparent  from  plaintiff's  allegations  that  he 
himself  was  negligent  and  failed  to  exercise  his  duty  to  this  defendant 
in  discovering  the  approach  of  defendant's  train,  which  struck  him, 
in  time  to  prevent  accidents  at  said  crossing,  and  that  plaintiff's  said 
negligence  and  failure  to  discharge  his  duty  was  the  sole  cause,  or  at 
least  one  of  the  causes,  directly  and  proximately  contributing  to  his 
injury,  and  without  which  it  could  not  have  occurred,  and  neither 
directly  nor  by  inference  does  it  appear  in  any  of  plaintiff's  allegations 
in  his  petition  that  any  condition  existed  or  any  state  of  faots  that 
would  on  its  face  excuse  him  for  his  said  negligence  and  his  failure  to 
discharge  his  duty  as  aforesaid.  International  &  G.  N.  By.  Co.  v. 
Graves,  69  Texas,  332 ;  Texas  &  P.  By.  Co.  v.  Fuller,  24  S.  W.,  1093 ; 
St.  Louis  &  S.  W.  By.  Co.  of  Texas  v.  Branom,  73  S.  W.,  1065; 
Turner  v.  Ft.  Worth  &  Denver  City  By.  Co.,  30  S.  W.,  253 ;  Louisville 
&  Nashville  By.  Co.  v.  Crawford,  8  So.  Bep.,  245;  Clark  v.  Boston  & 
Albany  By.  Co.,  128  Mass.,  4. 

The  allegations  of  plaintiff  below  and  his  own  admissions  while 
testifying  under  oath  as  a  witness  in  his  own  behalf,  show  conclusively 
that  he  could  have  discovered  the  approach  on  the  main  line  of  the 
engine  by  which  he  was  injured  in  time  to  have  avoided  contact  there- 
with by  simply  looking  in  the  direction  of  its  approach ;  tlieref ore  per- 
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emptory  infitructions  for  defendant  should  Have  been  given*  that  part 
of  the  charge  of  the  trial  court  embraced  in  the  fourth  assignment 
amounted  in  effect  to  a  peremptory  instruction,  and  the  jury  were  not 
governed  by  the  court's  charge.  In  addition  to  the  authorities  cited, 
see  Texas  a  N.  0.  Piy.  Co.  v.  Br6vvn,  21  S.  V7.,  425;  McDonald  v! 
International  &  6,  N.  Ey.  Co.,  S^  Texas,  14;  Clark  v.  Boston  &  Al- 
bany Bailroad,  128  Mass.,  4;  Tomko  v.  Central  B.  Co.  of  New  Jersey, 
37  New  York  Supp.,  144;  McGrath  v.  St.  Louis  Transit  Co.,  94  S. 
W.,  875. 

C.  A.  Lord  and  McDowell  &  Duffie,  for  appellee. 

McMEANS,  Associate  Justice. — This  is  a  suit  by  the  appellee, 
Fred  Beed,  plaintiff  below,  against  appellant,  Texas  &  New  Orieans 
Bailroad  Company,  defendant,  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  inflicted  upon  him  through  the  negligence  of 
the  defendant.  Plaintiff's  pleadings  upon  which  the  case  was  tried 
consisted  in  his  amended  petition  and  a  trial  amendment  which,  omit- 
ting their  strictly  formal  parts  and  the  allegations  as  to  the  nature 
and  extent  of  the  injuries,  are  as  follows:  "Plaintiff  represents  that 
on  or  about  the  23d  day  of  November,  1905,  and  for  some  time  prior 
to  that  time,  he  was  in  the  employ  of  the  defendant  as  a  flagman,  and 
on  said  date  was  stationed  as  such  flagman  on  Pearl  Street,  in  the 
city  of  Beaumont,  where  defendant's  main  line  of  railroad  crosses  said 
street,  and  it  was  his  duty,  among  other  things,  to  flag  defendant's 
trains  across  such  crossing,  and  to  keep  a  lookout  for  the  safety  of 
pedestrians  and  others  along  said  street.  Plaintiff  alleges  that  the  said 
Pearl  Street  is  one  of  the  main  thoroughfares  and  principal  streets  in 
the  said  city  of  Beaumont,  and  large  numbers  of  persons  are  continu- 
ally passing  along  the  same,  especially  at  its  crossing  of  defendant's 
railroad,  and  especially  was  this  the  case  on  said  day,  and  the  safety 
of  plaintiff  as  well  as  that  of  persons  pass>ing  said  crossing  required 
that  only  one  train  or  locomotive  pass  over  said  crossing  at  a  time,  and 
that  to  pass  more  than  one  train  or  locomotive  over  said  crossing  at 
the  same  time  rendered  it  dangerous  to  the  flagman  at  such  crossing 
and  to  persons  passing  along  said  crossings;  that  defendant  also  has, 
and  did  on  said  date  have,  a  switch  track  across  said  Pearl  Street  only 
a  few  feet — about  six  feet — from  said  main  line  of  railroad.  Plaintiff 
alleges  tha/t  on  said  day,  at  about  6  o'clock  p.  m.,  he  was  engaged  in 
flagging  a  switch  engine  and  some  cars  drawn  by  it  across  said  Pearl 
Street  on  the  said  switch  track,  and  which  was  moving  over  said 
crossing  going  in  an  easterly  direction  slowly;  that  in  flagging  the 
same  over  said  crossing  plaintiff  was  walking  by  the  side  of  said 
switch  engine  and  just  north  of  it,  between  the  switch  track  and  the 
main  track,  and  was  about  the  center  of  tlie  said  Pearl  Street,  in  the 
exercise  of  his  duty,  as  aforesaid,  when  the  engineer  of  the  said  switch 
engine  suddenly  caused  great  volumes  of  hot  steam  to  escape  from  said 
switch  engine,  on  the  side  tliat  plaintiff  was,  and  which  struck  plain- 
tiff, thereby  suddenly  frightening  plaintiff  and  blinding  and  burning 
trim,  and  plaintiff  quickly  stepped  back  out  of  the  way  of  said  steam 
and  toward  the  main  line  of  railroad ;  that  just  as  plaintiff  so  stepped 
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back,  as  aforesaid,  he  was  struck  by  another  engine  of  defendant, 
which  was  moving  at  -a  high  rate  of  speed  along  said  main  line  over 
Baid  crossing,  but  which  locomotive  had  not  been  observed  by  pladntiff 
and  of  the  approach  of  which  he  had  no  knowledge,  and  plaintiff  says 
that  he  did  not  expect  nor  anticipate  that  another  engine  or  train 
would  be  caused  to  pass  over  said  crossing  at  the  time  the  said  switch 
engine  and  train  were  crossing  said  street,  but  on  the  contrary  plain- 
tiff expected  that  no  other  crossing  would  be  attempted  at  that  time. 
Plaintiff  alleges  that  defendant,  its  agents  and  servants,  were  guilty  of 
negligence  in  causing  the  said  train  and  engine  which  struck  plaintiff 
as  aforesaid  to  cross  said  street  when  it  did  so ;  that  is,  while  the  said 
switch  engine  and  its  train  was  crossing  said  street,  in  the  manner 
aforesaid;  that  they  were  also  guilty  of  negligence  in  failing  to  ring 
the  bell  on  the  engine  of  said  train  that  struck  plaintiff  and  in  failing 
to  sound  the  whistle  or  otiier  signal  to  apprise  plaintiff  of  its  approach ; 
and  plaintiff  here  now  alleges  that  there  was  no  bell  sounded  on  said 
engine  at  said  time  and  place  and  that  such  failure  to  sound  said  bell 
was  in  violation  of  the  laws  and  ordinances  of  the  said  city  of  Beau- 
mont, to  wit,  in  violation  of  article  380  of  the  ordinances  of  said  city, 
which  article  is  as  follows:  'Art.  380.  It  shall  be  the  duty  of  every 
engineer  or  the  person  in  charge  of  an  engine,  to  cause  the  engine 
bell  to  be  rung  continuously  whilst  the  engine  or  cars  are  in  motion, 
and  every  person  who  shall  fail  to  do  so  shall  be  deemed  guilty  of  an 
offense,  and  shall  be  fined,  on  conviction  before  the  recorder,  in  any 
sum  not  less  than  five  dollars  nor  more  than  one  hundred  ($100)  dol- 
lars.' And  plaintiff  here  now  alleges  that  there  was  no  whistle  sounded 
for  said  crossing  at  said  time  and  place  although  the  duty  of  defend- 
ant, its  agents  and  servants,  required  the  same;  that  defendant,  its 
agents  and  servants,  were  also  guilty  of  negligence  in  running  the  said 
engine  and  train  at  a  greater  rate  of  speed  than  six  miles  per  hour, 
and  plaintiff  here  now  alleges  that  the  same  was  then  and  there  being 
operated  at  a  much  greater  rate  of  speed  than  six  miles  per  hour, 
against  the  ordinance  of  the  said  city  of  Beaumont,  where  said  injury 
occurred,  and  in  violation  of  article  379  of  the  ordinances  of  the  city 
of  Beaumont,  which  ordinance  is  as  follows:  'Art.  379.  It  shall  be 
unlawful  for  any  engineer  or  other  person  in  charge  of  a  locomotive 
or  train  to  run  the  same  within  the  corporate  limits  of  the  city  at  a 
greater  rate  of  speed  than  six  miles  per  hour,  and  any  person  so  of- 
fending shall,  upon  conviction  before  the  recorder,  be  fined  in  any  sum 
not  less  than  five  dollars  nor  more  than  one  hundred  ($100)  dollars.' 
Plaintiff  also  alleges  that  defendant's  eng:ineer  on  said  switch  engine 
was  guilty  of  negligence  in  causing  the  said  steam  to  escape  from  said 
engine,  in  the  manner  aforesaid,  and  at  the  time  and  place  aforesaid." 

Defendant  pleaded  a  general  demurrer,  which  does  not  appear  to 
have  been  acted  on  by  the  trial  court,  and  also  pleaded  general  denial, 
assumed  risk  and  contributory  negligence.  The  case  was  tried  before 
a  jury,  and  upon  a  verdict, in  favor  of  plaintiff  for  $5,000,  judgment 
was  entered  in  his  favor  for  said  sum.  Defendant's  motion  for  new 
trial  having  been  overruled,  it  brings  the  case  before  us  on  appeal. 

The  evidence  warrants  us  in  finding,  and,  in  deference  to  the  ver- 
dict, we  find  the  facts  to  be  as  follows:    On  the  day  plaintiff  claims  to 
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have  been  hurt,  he  was,  and  for  nearly  a  month  prior  thereto  had  been, 
in  the  employment  of  defendant  in.  the  capacity  of  flagman  at  the 
crossing  of  defendant's  railroad  over  Pearl  Street  in  the  city  of  Beau- 
mont, over  which  street  defendant  had  two  tracks,  one  being  the  track 
of  its  main  line  and  the  other  a  switch  track;  and  his  duties  consisted 
in  watching  for  and  flagging  trains  across  the  street  and  to  keep  a 
lookout  to  prevent  injuries  by  engines  and  trains  to  persons  using 
the  street  at  that  place.  Pearl  Street  is  one  of  the  principal  and  most 
frequented  streets  in  the  city  of  Beaumont,  and  on  the  day  in  question 
this  latter  was  particularly  true,  owing  to  a  parade  given  by  the 
Masonic  fraternity  which  attracted  and  drew  large  numbers  of  persons 
to  the  street  so  that  the  town  had  the  appearance  of  a  gala  day;  and 
such  was  the  amount  of  passing  over  the  crossing  in  question  as  to  be 
termed  by  at  least  one  of  the  witnesses  as  a  congestion  of  trafiSc  at  that 
point.  About  six  o'clock  in  the  afternoon,  when  it  was  getting  dark, 
a  switch  engine  pushing  two  cars  and  drawing  two  others,  after 
whistling  for  the  crossing,  came  from  the  west,  and  plaintiff  in  the 
discharge  of  his  duties  began  flagging  this  train  over  the  crossing;  in 
the  meanwhile  waving  the  crowd  back  and  warning  persons  to  keep 
off  the  track,  during  which  time  he  was  walking  by  the  switch  engine 
and  facing  east,  between  the  switch  track  upon  which  the  engine  was 
and  the  unoccupied  main  track,  and  when  the  switch  engine  reached  a 
point  more  than  half  way  across  the  street  the  engineer  caused  large 
quantities  of  steam  to  be  ejected  from  the  engine  upon  plaintiff,  which 
burned  him  and  temporarily  blinded  him,  causing  him  to  move  quickly 
out  of  the  way,  and  in  moving  he  stepped  back  near  the  main  track 
and  began  to  wipe  his  eyes,  when  another  engine  drawing  a  train  upon 
the  main  line,  and  also  approaching  from  the  west,  and  of  the  ap- 
proach of  which  plaintiff  was  unaware,  struck  plaintiff,  knocking  him 
down,  rendering  him  unconscious  and  causing  the  injuries  for  which 
he  sues.  It  was  the  custom  for  operatives  upon  all  engines  to  sound 
the  whistle  for  this  crossing  and  continuously  ring  the  bell  while  ap- 
proaching and  passing  over  it.  As  to  whether  those  in  control  of  this 
last  engine  gave  any  signal  of  its  approach  by  ringing  the  bell  or  the 
blowing  of  the  whistle,  the  evidence  was  conflicting;  but  there  was  evi- 
dence to  justify  the  jury  in  finding  that  the  bell  was  not  rung  and  that 
the  whistle  was  not  blown  until  at  the  time  or  just  after  the  plaintiff 
was  struck,  and  in  deference  to  the  verdict  we  find  that  neither  such 
signals  or  other  warnings  were  given  by  the  operatives  of  the  main- 
line engine  to  plaintiff  in  time  to  warn  him  of  the  engine's  approach. 
Plaintiff,  by  looking  down  the  main  line  toward  the  west,  could  have 
seen  the  train  several  hundred  feet  before  it  reached  the  crossing,  but 
he  did  not  in  fact  see  the  train,  nor  did  he  know  of  its  proximity  until 
he  was  struck,  nor  did  he,  after  he  began  fiagging  the  switch  engine 
over  the  crossing,  look  to  see  if  a  train  was  approaching,  because  he 
could  flag  but  one  train  across  at  a  time,  and  he  was  then  busily  en- 
gaged in  flagging  the  switch  engine  over  and  in  keeping  back  and  pre- 
venting injury  to  persons  about  to  use  the  crossing.  Plaintiff  listened 
for  such  signals  while  so  engaged,  and  heard  none.  He  testified  that 
it  was  the  custom  while  he  was  there  for  only  one  engine  or  train  to 
pass  over  the  crossing  at  a  time  and  that  he  did  not  expect  more.     He 
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did  not  antidpate  that  a  train  would  be  run  over  the  crossing  until 
the  one  then  on  the  switcli  track  had  passed  over.  By  running  the 
main-line  train  upon  the  crossing  under  the  circumstances  detailed, 
without  giving  warning  of  its  approacli,  and  by  causing  the  steam  to 
be  thrown  upon  plaintiff,  thereby  inducing  him  to  move  away  and  to- 
ward the  main  line  close  enough  to  be  struck  as  he  was,  the  defendant 
through  its  employes  was  guilty  of  negligence  which  proximately  con- 
tributed to  the  injuries  of  plaintiff,  and  plaintiff,  by  not  looking  for 
and  discovering  the  train  approaching  on  the  main  line,  under  the 
circumstances  detailed,  was  not  guilty  of  contributory  negligence.  The 
damage  sustained  by  plaintiff  was  the  amount  found  by  the  verdici 

By  its  first  assignment  of  error  appellant  complains  tliat  the  verdict 
and  judgment  are  unsupported  by  the  pleadings  of  the  plaintiff  in 
that  it  appears  therefrom  that  it  was  plaintiff^s  duty,  under  his  em- 
ployment, to  discover  trains  approaching  Pearl  Street  crossing,  and 
that  it  is  apparent  from  the  pleadings  that  he  did  not  discharge  his 
duty  in  that  respect,  and  was  therefore  guilty  of  negligence  in  failing 
to  discover  tlie  approach  of  the  train  which  injured  him,  and  that  such 
failure  was,  at  least,  one  of  the  causes  that  proximately  contributed  to 
his  hurts;  and  that  neither  directly  nor  by  inference  does  it  appear 
from  the  allegations  of  the  petition  that  any  condition  or  state  of  facts 
existed  that  would,  on  its  face,  excuse  plaintiff  for  such  negligence  and 
his  failure  to  discharge  his  said  duties.  By  its  proposition  under  this 
assignment  appellant  urges  ^'(a)  that  plaintiff  was  injured  as  the  re- 
sult of  a  known  danger  against  which  he  was  especially  employed  to 
protect  all  persons  at  the  crossing  where  he  was  stationed;  (b)  that 
plaintiff  was  injured  by  stepping  back  against  a  locomotive  moving 
across  Pearl  Street,  which  he  did  not  know  was  there,  but  the  ap- 
proach of  which  it  was  his  special  duty  to  discover;  (c)  no  facts  were 
alleged  by  plaintiff  to  excuse  him  for  his  failure  to  avoid  the  danger 
as  a  result  of  which  he  was  injured.*' 

By  referring  to  the  petition  copied  in  our  findings  of  fact  it  will 
be  seen  that  plaintiff  alleged  that  it  was  his  duty,  among  other  things, 
to  flag  defendant's  trains  over  the  crossing.  A  necessary  inference 
from  this  is  that  he  was  required  to  use  ordinary  care  to  discover  the 
approach  of  the  trains  which  it  was  his  duty  to  so  fiag.  It  is  furtlier 
alleged  that  on  the  occasion  in  question  he  failed  to  discover  the  ap- 
proach of  the  train  which  struck  him.  The  legal  effect  of  these  allega- 
tions standing  alone  would  be  to  establish  prima  facie  negligence  on 
the  part  of  plaintiff  as  a  matter  of  law,  and  his  petition  would  have 
been  bad  on  general  demurrer  and  would  not  have  supported  the  ver- 
dict and  the  judgment  rendered  thereon.  But  the  plaintiff  went  fur- 
ther and  alleged  other  facts  to  rebut  the  presumption  that  would 
otherwise  have  arisen  upon  the  allegations  above  stated.  He  alleged 
that  it  was  not  only  his  duty  under  his  employment  to  flag  trains  over 
the  crossing,  but  also  *Ho  keep  a  lookout  for  the  safety  of  pedestrians 
and  others  along  said  crossing;  .  .  .  that  the  safety  of  plaintiff  as 
well  as  that  of  persons  passing  said  crossing  required  that  only  one 
train  or  locomotive  pass  over  said  crossing  at  a  time,  and  that  to  pass 
more  than  one  train  or  locomotive  over  said  crossing  at  the  same  time 
rendered  it  dangerous  to  the  flagman  at  such  crossing  and  to  persons 
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paBsing  along  said  crossing.  .  •  •  That  the  defendant,  its  agents, 
servants  and  engineers,  owed  to  plaintiff  the  dnty  to  ring  the  bell  on 
all  engines  passing  said  crossing  and  to  sound  the  whistle  on  all  such 
engines  in  order  to  apprise  him  of  the  approach  thereof/'  and  that  the 
ordinances  of  the  city  of  Beaumont  required  persons  in  charge  of  en- 
gines to  cause  the  bell  to  be  continuously  rung  while  the  engine  was  in 
motion;  that  the  servants  of  defendant  in  control  of  the  engine 
which  struck  and  injured  him  failed  to  sound  the  whistle  or  to  give 
other  signal  of  the  engine's  approach;  that  plaintiff  was  the  only 
flagman  at  said  crossing  and  that  he  could  not  flag  more  than  one 
train  at  a  time,  and  ^Hhat  he  did  not  expect  or  anticipate  that  another 
engine  or  train  would  be  caused  to  pass  over  said  crossing*  at  the  time 
the  switch  engine  and  train  were  crossing  said  street,  but  on  the  con- 
trary plaintiff  expected  that  no  other  crossing  would  be  attempted  at 
that  time;''  that  while  engaged  in  flagging  that  switch  engine  the  en- 
gineer of  that  engine  caused  great  volumes  of  hot  steam  to  escape  upon 
plaintiff,  thereby  suddenly  frightening  and  blinding  and  burning  mm, 
causing  him,  in  his  efforts  to  get  away,  to  step  back  toward  and  near 
the  main  line  where  he  was  struck  by  the  other  locomotive,  of  the 
presence  and  approach  of  which  he  was  until  then  unaware.  We  think 
that  these  allegations  were  sufficient  to  charge  negligence  upon  the 
part  of  defendant  and  to  rebut  any  presumption  of  contributory  negli- 
gence on  the  part  of  plaintiff  which  otherwise  might  have  arisen  on  his 
pleadings.  (Gulf,  C.  &  S.  F.  By.  v.  Shieder,  88  Texas,  152,  162; 
Missouri,  K.  &  T.  By.  v.  Goss,  31  Texas  Civ.  App.,  300.)  The  as- 
signment is  overruled. 

The  second  assignment  assails  the  verdict  and  judgment  on  the 
ground  that  the  xmdisputed  evidence  shows  that  plaintiff  was  guilty  of 
contributory  negligence  in  failing  to  discover  the  approach  of  the  train 
which  struck  and  injured  him.  The  third  assignment  complains  of 
the  refusal  of  the  court  to  peremptorily  instruct  a  verdict  for  defend- 
ant. The  fourth  complains  that  the  verdict  was  not  in  harmony  with, 
but  is  antagonistic  to,  paragraph  seven  of  the  court's  charge,  which  is 
as  follows:  "If  you  believe  from  the  evidence  that  at  the  time  plain- 
tiff was  struck  by  said  engine  on  the  main  line,  or  just  before  that 
time,  he  could  have  discovered  the  approach  of  said  engine  on  said 
main  line  to  said  crossing  by  the  use  of  ordinary  care  on  his  part  by 
using  his  senses  of  seeing  and  hearing,  or  if  you  believe  that  an  ordi- 
narily prudent  person,  situated  as  plaintiff  was  at  the  time,  could  or 
would  have  discovered  the  approach  of  said  engine  on  said  main  line 
in  time  to  have  avoided  contact  therewith,  then  you  are  instructed  that 
the  plaintiff  can  not  recover  in  this  case."  These  three  assignments 
are  submitted  together  over  the  propositions  that  "the  allegations  of 
plaintiff  below,  and  his  own  admissions  while  testifying  under  oath 
as  a  witness  in  his  own  behalf,  show  conclusively  that  he  could  have 
discovered  the  approach  on  the  main  line  of  the  engine  by  which  he 
was  injured  in  time  to  have  avoided  contact  therewith,  by  simply  look- 
ing in  the  direction  of  its  approach,  therefore  (a)  peremptory  instruc- 
tions for  defendant  should  have  been  given;  (b)  that  part  of  the 
charge  of  the  trial  court  embraced  in  the  fourth  assignment  amounted 
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in  effect  td  a  peremptory  infitruction;  and  (c)  the  jury  were  not  gov- 
erned by  the  court's  charge." 

What  we  have  hereinbefore  said  disposes  of  the  second  and  third  as- 
signments adversely  to  appellant's  contention.  From  the  charge  quoted 
the  jury  no  doubt  must  have  understood  their  instruction  to  be  what 
the  court  evidently  intended  to  instruct  them,  that  if  a  person  of  ordi- 
nary prudence,  circumstanced  and  situated  as  plaintiff  was,  by  the  ex- 
ercise of  ordinary  care  would  have  seen  the  approaching  train  in  time 
to  have  avoided  contact  with  it,  then  plaintiif  would  not  be  entitled 
to  recover.  The  evidence  shows  that  while  it  was  getting  dark,  still 
the  approaching  train  was  in  plain  view  of  a  person  standing  on  or  be- 
tween the  tracks,  where  plaintiff  was  while  flagging  the  switch  engine, 
if  he  had  looked  in  that  direction.  There  was  nothing  there  to  pre- 
vent any  one  seeing  the  train  if  he  was  looking  for  it.  The  jury  had 
the  right  to  take  into  consideration  the  facts  pleaded  and  proved  by 
appellee  to  excuse  his  apparent  want  of  ordinary  care  in  not  seeing  or 
hearing  the  approach  of  the  train,  and  it  was  their  province  to  deter- 
mine under  proper  instruction  whether  plaintiff,  in  failing  to  see  it, 
was  or  was  not  under  all  the  facts  and  circumstances  in  evidence, 
guilty  of  negligence.  Appellant  contends  because  the  undisputed  evi- 
dence showed  that  appellee  could  have  seen  the  approaching  tuain  sev- 
eral hundred  feet  before  it  reached  the  crossing,  the  charge  amounted 
in  effect  to  a  peremptory  instruction  for  defendant.  We  do  not  so 
understand  the  charge,  but  if  it  is  susceptible  of  the  construction 
placed  upon  it  by  appellant  then  it  is  clearly  wrong,  for  it  is  not  the 
law  that,  because  it  may  have  been  possible  for  a  person  of  ordinary 
pmdence  to  have  seen  the  approaching  train,  he  would  be  denied  a  re- 
covery notwithstanding  the  evidence  might  warrant  the  jury  in  find- 
ing that  the  failure  to  see  it  was  excused  by  the  other  facts  and  cir- 
cumstances set  out  in  our  findings.  The  assignments  can  not  be  sus- 
tained. 

By  its  seventh  assignment  appellant  complains  of  the  refusal  of  the 
court  to  give  its  second  special  charge  wherein  it  sought  to  have  the 
jury  instructed  that  the  uncontroverted  evidence  showed  that  the 
whistle  of  the  engine  which  struck  and  injured  plaintiff  was  sounded 
before  plaintiff  was  struck  in  time  to  have  avoided  the  danger  of  con- 
tact with  it  and  to  disregard  all  the  allegations  of  plaintiff  as  to  de- 
fendant's failure  to  sound  the  whistle  or  ring  the  bell,  and  not  hold  de- 
fendant liable  to  plaintiff  on  account  of  the  matters  so  alleged.  It  was 
in  proof  that  the  whistle  was  sounded,  but  there  was  a  conflict  of  testi- 
mony as  to  whether  this  was  before  or  just  at  the  moment  plaintiff  wa.i 
struck,  or  just  afterward;  and  this  conflict  it  was  the  jurjr's  province 
to  determine  under  the  charge  of  the  court.  There  was  no  error  in 
refusing  to  give  the  instruction. 

By  the  ninth  assignment  appellant  complains  of  the  refusal  of  the 
court  to  give  the  sixth  special  charge  requested  by  it,  wherein  it  sought 
to  have  the  jury  instructed  that  plaintiff  had  failed  to  show  by  suffi- 
cient competent  testimony  that  defendant  owed  him  any  duty  not  to 
aDow  two  trains  to  so  cross  Pearl   Street  at  the  same  time,  or  that 

flame  was  contrarv  to  any  rule  or  regulation  upon  which  plaintiff  had  a 
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light  to  rely.  Plaintiff  in  his  petition  alleged  as  one  of  the  grounds  of 
negligence  on  the  part  of  defendant  the  running  of  the  main-line  train 
over  the  crossing  at  the  same  time  the  switch  engine  was  being  flagged 
across.  Whether  this  was  negligence  was,  under  all  the  facts  and  cir- 
cumstances, an  issue  to  be  determined  by  the  jury,  and  the  court  did 
not  err  in  refusing  to  take  this  issue  from  them.  Railway  v.  Goes, 
supra.    The  assignment  is  overruled. 

By  the  tenth  assignment  appellant  complains  of  the  refusal  of  the 
court  to  give  its  special  charge  No.  3,  which  instructed  the  jury  to 
disregard  all  allegations  of  the  plaintiff  in  regard  to  the  speed  of  the 
train  by  which  he  was  injured.  Tlie  court  did  not  submit  the  speed 
of  the  train  as  one  of  the  grounds  of  defendant's  negligence,  and  in  its 
general  charge  instructed  the  jury  that  "...  all  allegations  of 
negligence  contained  in  plaintiff's  petition  other  than  those  hereinbe- 
fore submitted  for  your  consideration,  are  expressly  taken  from  your 
consideration,  and  you  are  not  to  consider  the  same  or  any  of  the  same 
in  arriving  at  a  verdict  in  this  case.'*  This  was  sufficiently  specific  to 
withdraw  from  the  consideration  of  the  jury  the  rate  of  speed  of  the 
main-line  train  as  a  ground  of  defendant's  negligence,  and  it  was  un- 
necessary to  give  the  special  charge.    The  assignment  is  overruled. 

The  court  defined  contributory  negligence  as  follows:  "Contributory 
negligence,  as  a  law  term,  means  a  want  of  ordinary  care  on  the  part 
of  a  person  injured  by  the  actionable  negligence  of  another,  combin- 
ing and  concurring  with  that  negligence  and  contributing  thereto  as 
a  direct  and  proximate  cause  therefor,  without  which  the  injury  would 
not  have  occurred.''  The  appellant  by  its  eleventh  assignment  com- 
plains that  the  above  definition  was  confusing  and  misleading  to  the 
jury  and  conveyed  to  them  no  intelligent  idea  as  to  what  really  amounts 
to  contributory  negligence.  We  think  the  definition  is  fairly  accurate 
and  is  neither  misleading  or  confusing.  If  appellant  was  not  satisfied 
with  it,  it  should  have  requested  a  special  charge  more  accurately  de- 
fining the  term.  Not  having  done  so,  it  can  not  now  be  heard  to  com- 
plain. 

The  twelfth  assignment  complains  that  the  verdict  is  excessive. 
Plaintiff  testified  that  at  the  time  he  was  hurt  he  was  fifty-five  years 
old  and  in  good  health,  and  his  health  had  been  robust  for  the  fifteen 
years  next  preceding  his  injury,  during  which  time  he  had  no  occasion 
for  the  services  of  a  doctor.  Since  his  injury  his  general  health  has 
been  bad.  This  testimony  was  undisputed.  He  further  testified  that 
when  he  was  struck  by  the  engine  he  was  rendered  unconscious;  that 
he  was  carried  to  the  hospital,  where  he  remained  from  the  23d  of  No- 
vember to  the  26th  of  December;  that  his  ribs  were  broken,  still  ache, 
and  never  cease  to  hurt  him;  was  sore  all  the  time  he  was  in  the  hos- 
pital; that  sometimes  smothering  spells  come  on  him  when  he  lies  on 
his  right  side,  then  his  side  and  ribs  hurt  him;  that  he  had  had  such 
trouble  since  he  was  hurt,  but  not  before;  his  chest  pains  him  where 
he  thinks  a  rib  was  cracked;  his  senses  of  sight  and  of  hearing  had 
been  impaired  since  his  injury,  but  were  good  before;  that  after  his 
injury  there  was  a  discharge  from  his  head,  but  in  the  fall  of  1907 
something  popped  in  his  head,  followed  by  a  discharge  of  yellow  water 
streaked  with  blood,  since  which  time  his  hearing  has  been  better; 
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tried  to  work  as  stone  cutter,  but  the  jarring  caused  him  such  pain  as 
to  require  him  to  desist.  Before  his  injury,  could  do  most  any  kind 
of  work,  fiuch  as  spiking  in  mines  and  blacksmith  shops,  and  used  a 
mallet  as  stone  cutter,  but  has  not  been  able  to  do  such  work  since; 
vork  DOW  affects  his  breathing  and  sometimes  he  can  not  catch  his 
breath  for  half  an  hour.  Was  never  that  way  before  he  was  hurt. 
His  injuries  seem  to  be  growing  worse;  he  is  too  nervous  to  do  any 
heavy  work,  because  it  hurts  his  side;  he  rests  very  little  at  night; 
sleeps  probably  four  hours;  can  not  sleep  longer  because  of  the  pain 
in  his  side  and  back;  suffers  now  with  incontinence  of  urine,  and  this 
trouble  is  growing  worse ;  has  but  little  streiigth  now  in  his  left  arm 
and  shoulder,  but  before  his  injury  he  could  carry  heavy  burdens  on 
his  left  arm.  It  was  shown  by  the  testimony  of  R.  B.  Underbill  that' 
plaintiff  had  worked  for  him  before  his  injury  and  was  a  handy  man 
then,  that  he  tried  to  work  for  witness  since  then,  rolling  brick,  but 
had  to  give  it  up;  he  made  the  attempt,  and  ^'I  saw  liim  reeling  and 
thought  he  was  going  over  with  the  wheelbarrow  or  break  in  a  heap. 
Fred  Reed  said  he  was  suffering  intensely  and  he  showed  it  in  his 
looks;  showed  it  by  being  very  pale  and  weak  and  could  hardly 
breathe,  so  he  sat  down.  He  was  with  me  off  and  on  for  several  years 
before  he  was  hurt  and  his  strength  and  ability  to  do  work  of  this 
kind  was  as  good  as  any  man  I  ever  had."  A  medical  expert  testified 
that  he  examined  plaintiff  eleven  months  after  he  was  hurt  and  found 
his  respiration  and  heart's  action  too  fast ;  that  the  acceleration  of  the 
heart  beats  he  thought  was  caused  by  a  weakened  condition  of  the 
nervous  qrstem ;  that  if  an  adult  was  struck  by  a  locomotive  with  suffi- 
cient force  to  knock  him  down,  render  him  unconscious,  break  one  or 
more  ribs  and  injure  him  in  the  back  and  head,  the  effect  on  his 
nervous  system  would  be  to  weaken  it;  that  if  before  such  injury  he 
experienced  no  abnormal  frequency  in  passing  urine,  and  immediately 
afterwards  he  did,  it  is  possible  that  tlie  change  from  the  normal  con- 
dition could  come  from  the  injury.  Under  this  testimony  we  can  not 
say  that  the  verdict  is  excessive,  and  the  assignment  raising  the  point 
is  overruled. 

We  have  examined  the  other  assignments  presented  by  appellant 
not  herein  specifically  mentioned  and  are  of  the  opinion  that  no  re- 
versible error  is  pointed  out  in  any  of  them.  The  judgment  of  the 
District  Court  is  affirmed. 

Affirmed. 

ON  KOTION  FOE  REHEARING. 

On  further  examination  and  analysis  of  the  definition  of  contribu- 
tory negligence  as  contained  in  the  charge,  we  have  concluded  that  the 
de^nition  is  inaccurate.  We  do  not  think,  however,  that  the  jury 
could  have  been  misled  to  appellant's  prejudice  thereby  in  view  of  the 
instructions  contained  in  paragraph  seven  of  the  charge,  which  is  as 
follows:  **You  are  further  instructed  that  although  you  may  believe 
from  the  evidence  that  the  defendant's  agents  and  servants  at  the 
time  and  on  the  occasion  in  question  were  guilty  of  negligence  in  at- 
tempting, if  they  did,  to  make  said  crossing  at  said  Pearl  Street  on 
said  main  line,  while  said  crossing  was  being  occupied  and  used  by  said 
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switch  engine  and  train,  yet,  if  the  plaintiff  liimself  was  guilty  of  con- 
tributory negligence,  then  he  can  not  recover,  and  if  you  bo  find  you 
will  let  your  verdict  be  for  the  defendant;  that  is  to  say,  if  you  be- 
lieve from  the  evidence  that  at  the  time  plaintiff  was  struck  by  said 
engine  on  the  main  line,  or  just  before  that  time,  he  could  have  dis- 
covered the  approach  of  said  engine  on  said  main  line  to  said  crossing 
by  the  use  of  ordinary  care  on  his  part,  by  using  his  senses  of  seeing 
or  hearing,  or  you  believe  that  an  ordinarily  prudent  person,  situated 
as  plaintiff  was  at  the  time,  could  or  would  have  discovered  tlie  ap- 
proach of  said  engine  on  said  main  line  in  time  to  have  avoided  con- 
tact therewith,  then  you  are  instructed  that  plaintiff  can  not  recover 
in  this  case.'' 

In  our  opinion  we  found  as  a  fact  that  plaintiff,  by  looking  down 
the  main  line  toward  the  west,  could  have  seen  the  train  several  hun- 
dred feet  before  it  reached  him.  In  lieu  thereof  we  find  as  a  fact  that 
a  person  standing  on  Pearl  Street  crossing,  by  looking  westward,  could 
have  seen  a  train  on  the  main  line  at  the  distance  of  six  hundred  or 
eight  hundred  yards.  Appellant's  motion  for  a  rehearing  does  not 
point  out  any  sufficient  reason  for  setting  aside  our  decision  affirming 
the  judgment  of  the  lower  court,  and  the  motion  is  therefore  overruled. 

Overruled, 

Writ  of  error  refused. 


Bat  Zeno  et  al.  v.  Lucie  A.  Adoue. 

Decided  February  17,  1900. 

Iv— Vendor's  lien — ^Aimmption  of  Debt. 

One  who  purchased  land  in  consideration  of  assuming  the  payment  of  a 
note  given  by  the  grantor  and  secured  by  vendor's  lien  on  the  property,  could 
not  plead  limitation  or  homestead  in  defense  of  a  suit  to  foreclose  such  lien, 
against  the  will  of  his  vendor  who  insisted  on  waiving  such  defense. 

2. — Same— ^Jofti. 

The  holder  of  a  title  in  trust  for  another  is  not  exempt  from  personal, 
liability  for  the  costs  of  litigation  over  the  property  wliere  in  his  own  interest 
he  unsuccessfully  asserts  a  defense  thereto  in  which  the  other  refuses  to  join. 

Appeal  from  the  District  Court  of  Bobertson  County.  Tried  below 
before  Hon.  J.  C.  Scott. 

W.  W.  Holland,  Jr.,  fo-  appellants. — In  case  of  a  pre-existing  lien 
which  had  priority  over  the  homestead  exemption,  when  barred  by  the 
statute  of  limitations,  a  new  promise  made  subsequent  to  the  time 
when  the  premises  became  impressed  with  the  homestead  character  is 
not  merely  a  renewal  of  the  obligation,  but  a  new  and  distinct  debt 
having  no  superiority  over  the  homestead  exemption.  Grayson  v.  Tay- 
lor, 14  Texas,  672;  Gillum  v.  Collier,  53  Texas,  692;  Sudduth  v.  Du 
Bose,  93  S.  W.,  236;  San  Antonio  Real  Estate,  etc.,  v.  Stewart,  27 
Texas  Civ.  App.,  299;  James  v.  Daniel,  43  S.  W.,  26;  Starnes  v. 
Beitel,  20  Texas  Civ.  App.,  524 ;  Proctor  v.  Hart,  72  Miss.,  288 ;  Bran- 
don V.  Moore,  50  Ark.,  247,  7  Am.  St.  Rep.,  26;  Speer  on  Married 
Women  in  Texas,  fiecs,  262,  259;  15  Am.  &  Eng.  Ency.  Law  (2d  ed.), 
623,  and  cases  cited. 
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Where  the  debt  is  barred  by  the  statute  of  limitations  the  lien  can 
not  be  enforced,  and  this  appearing  upon  the  face  of  the  petition,  a 
demurrer  will  lie.  Hale  v.  Baker,  60  Texas,  217,  63  Texas,  189; 
Farmer's  1..  &  T.  Co.  v.  Beckley,  93  Texas,  267. 

The  fact  that  a  person  is  acting  as  an  attorney  for  another,  and  has 
a  deed  to  the  premises  against  which  foreclosure  is  asked,  will  not  au- 
thorize a  judgment  against  him  for  costs,  it  being  proven  to  the  satis- 
faction of  the  court  that  his  deed  is  an  invalid  mortgage,  that  he  is 
interested  only  as  an  attorney,  and  is  asserting  no  claim  against  the 
plaintiff  except  to  plead  limitation  against  the  loreclosure  of  the  notes 
upon  the  land,  for  the  benefit  of  clients  for  whom  he  insists  that  he  is 
trustee.    Bailway  Co.  v.  Scott,  28  S.  W.,  457. 

Bailey,  Woods  &  Morehead,  for  .appellee. — Appellant  has  not  now, 
nor  did  he  ever  have,  any  interest  in  the  subject  matter  of  this  suit, 
and  is  not  and  can  not  be  injured  by  any  judgment  rendered  against 
Bat  and  Mandy  Zeno.    Hawley  v.  Whitaker,  38  S.  W.,  688. 

Equity  will  subrogate  one  furnishing  money  td  discharge  a  vendor's 
lien  to  the  rights  of  the  original  holder,  if  such  be  the  intention  of 
the  parties.  Warmund  v.  Merritt,  60  Texas,  24;  Eylar  v.  Eylar,  60 
Texas,  315;  Pridgen  v.  Warn,  79  Texas,  588;  Kallman  v.  Ludenecker, 
9  Texas  Civ.  App.,  182;  McCarty  v.  Brackenridge,  1  Texas  Civ.  App., 
ITO;  Speer,  Law  of  Married  Women,  sec.  265. 

A  note  is  never  barred  by  limitation  xmless  limitation  is  pleaded, 
which  was  not  done  by  the  defendants  Zenoes,  who  expressly  waived 
the  statute  of  limitation  and  declined  to  assert  their  rights.  The  as- 
signee of  a  vendor's  lien  note,  though  it  becomes  barred  by  limitation, 
niay,  by  obtaining  from  the  original  vendor  of  tlie  land  and  payee  of 
the  note  a  transfer  of  the  superior  title,  recover  tlie  land  itself;  and 
had  defendants  pleaded  limitation,  appellee  could  have  changed  her 
suit  to  one  of  trespass  to  try  title,  but  appellant  having  no  interest  in 
the  land  and  defendants  having  declined  to  plead  limitation,  it  was 
not  necessary  for  appellee  to  change  the  nature  and  character  of  her 
suit  TMiite  v.  Cole,  87  Texas,  500;  Jackson  v.  Bradshaw,  24  Texas 
Civ.  App.,  30. 

KEY,  Associate  Justice, — ^Appellee  brought  this  suit  against  Bat 
Zeno  and  his  wife  Mandy  Zeno  and  W.  W.  Holland,  Jr.,  seeking  to  re- 
cover upon  four  promissory  notes  and  to  foreclose  a  vendor^s  lien  upon 
a  tract  of  land.  Bat  Zeno  was  the  maker  of  tlie  notes  and  no  judg- 
ment was  sought  against  the  other  defendants,  except  for  a  foreclosure 
of  the  lien  and  for  costs. 

W.  W.  Holland,  Jr.,  for  himself  and  as  attorney  for  his  codefendants, 
filed  an  answer  interposing  certain  defenses.  Thereafter  Bat  Zeno  and 
Mandy  Zeno  filed  another  answer  signed  by  themselves  individually, 
in  which  they  repudiated  the  former  answer  filed  in  their  behalf,  and 
declared  that  they  had  not  authorized  Holland  to  file  it  for  them. 
They  also  admitted  in  their  answer  last  filed  the  material  averments 
in  the  plaintifiPs  petition. 

The  case  was  submitted  to  the  trial  court  without  a  jury  and  judg- 
ment rendered  for  the  plaintiff  against  Bat  Zeno  for  the  debt,  and 
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against  all  of  the  defendants  foreclosing  the  lien  upon  the  land,  and 
the  defendant  Holland  only  has  appealed. 

The  trial  judge  filed  findings  of  fact^  those  material  to  Holland's 
hranch  of  the  case  being  as  follows: 

"7.  I  find  that  on  the  30th  day  of  October,  1907,  Bat  Zeno  and 
Mandy  Zeno  executed  and  delivered  to  defendant  W.  W.  Holland,  Jr., 
an  instrument  of  writing,  duly  acknowledged,  purporting  to  be  an  ab- 
solute deed  in  fee  to  said  land  with  general  warranty,  for  the  recited 
consideration  of  $1,000;  that  at  the  time  of  the  execution  of  said  in- 
strument said  Holland  had  full  knowledge  of  the  fact  that  the  renewed 
notes  sued  upon  had  been  theretofore  executed  by  Bat  Zeno  and  deliv- 
ered to  plaintiff's  agent,  and  had  full  knowledge  of  the  amount  and 
nature  of  plaintiff's  claim  now  sued  upon,  and  that  she  was  asserting 
a  vendor's  lien  against  said  land. 

"8.  I  find  that  the  real  consideration  for  said  purported  deed  from 
the  Zenoes  to  Holland  was  an  agreement  and  understanding  on  the 
part  of  said  Holland  to  pay  off  and  satisfy  the  clai;n  of  plaintiff,  evi- 
denced by  the  renewal  notes  sued  upon ;  that  said  Holland  never  paid 
said  $1,000  nor  any  part  thereof  as  a  consideration  for  said  land,  and 
that  said  Holland  agreed  with  said  Zenoes,  before  and  at  the  time  of 
the  execution  of  said  conveyance,  to  reconvey  said  land  to  said  Bat 
Zeno,  upon  the  payment  to  him  by  the  Zenoes  of  the  amount  agreed 
to  be  paid  by  him  in  satisfaction  of  plaintiff's  claim,  with  interest  and 
a  reasonable  fee  for  his  service. 

"9.  I  find  that  said  Holland  failed  and  refused  to  pay  said  renewed 
notes  or  any  part  thereof. 

"10.  I  find  that  Bat  Zeno  and  Mandy  Zeno  are  illiterate  negroes, 
being  unable  to  read  and  wTite  and  unfamiliar  with  business  methods ; 
that  they  signed  by  their  mark  an  instrument,  purporting  to  be  an 
agreement  between  them  and  \V.  W.  Holland,  Jr.,  dated  October  30, 
1907;  that  they  did  not  understand  that  said  agreement  authorized 
said  Holland  to  plead  for  them  the  statute  of  limitation  in  an  effort  to 
defeat  a  recovery  by  plaintiff  in  this  suit,  and  that  they  did  not  so 
authorize  him.  That  they  understood  said  agreement  to  mean  and  ex- 
pected said  W.  W.  Holland,  Jr.,  to  pay  off  and  discharge  the  renewed 
notes  sued  upon,  and  hold  the  land  under  their  said  conveyance  to  him 
as  security  for  such  advancement. 

"11.  I  find  that  the  answer  of  Bat  Zeno  and  Mandy  Zeno,  signed 
by  their  marks,  repudiating  the  plea  of  limitation  filed  for  them  by 
said  W.  W.  Holland,  Jr.,  was  fully  understood  by  them  and  was  their 
voluntary  act  and  correctly  stated  their  wishes  in  the  matter.'' 

These  findings  fully  support  the  judgment  of  foreclosure  against 
Holland.  They  show  that  his  title  to  the  land  was  held  in  trust  for 
the  Zenoes,  and  upon  an  agreement  by  him  to  pay  the  notes  sued  on 
himself.  While  it  may  be  that  if  they  had  not  filed  their  last  answer, 
and  had  permitted  Holland  to  control  their  case,  the  Zenoes  might 
have  urged  the  plea  of  limitation  and  homestead  rights  set  up  in  their 
original  answer,  as  to  which,  however,  we  make  no  ruling.  But  they 
had  the  right  to  take  the  case  out  of  Holland's  hands  and  to  waive 
the  defenses  referred  to,  whicli  they  have  done,  and,  Holland  having 
no  substantial  interest  in  the  property,  and  being  merely  a  trustee  for 
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the  Zenoes,  can  not  urge  those  defenses.     (Hawley  y.  Whitaker,  33 

s.  w.,  ms.) 

The  third  and  last  assignment  complains  because  the  court  rendered 
judgment  against  Holland  for  costs,  the  contention  being  that  as  he 
was  merely  a. trustee  for  his  codefendants,  he  should  not  have  been  held 
liable  for  the  costs.  The  record  indicates  that  Holland^  notwithstand- 
ing the  virtual  confession  of  judgment  by  his  co-defendants,  persisted 
in  controverting  the  plaintiff's  right  to  recover  even  a  judgment  of 
foreclosure  as  against  him,  and  for  that  reason  we  think  the  court 
properly  held  him  liable  for  costs. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirined, 

Writ  of  error  refused. 


City  op  Coleman  v,  C.  A.  Price. 

Decided  February  17,  1900. 

L^Hniiaaoe — City  DnmpiniT  Oronad — ^Keirlifi»®i^<}®— ^l^ading. 

When  the  maintenance  of  a  city  dumping  ground  for  garbage  creates  a 
nuisance  damaging  neighboring  property,  it  is  actionable  irrespective  of  neg- 
ligence, and  the  insufficiency  of  allegations  of  such  negligence  in  maintaining 
it  is  immaterial  on  demurrer. 

2.r— City — ^Disposal  of  Ckurbage— Hulsance — Corporate  or  CtoTenmeat  Capacity. 

In  maintaining  a  dumping  ground  for  the  disposal  of  garbage,  a  city 
acts  in  its  corporate,  as  distinguished  from  its  ^vernmental  capacity,  and  is 
not  exempt  from  liability  for  damages  from  a  nuisance  so  created.    Authorities 

on  subject  discussed. 

i 

I  S.-^ame — Oronndi  beyond  City  Limits. 

It  is  immaterial,  as*  to  the  liability  of  a  city  for  creating  a  nuisance  by 
maintaining  dumping  grounds  for  garbage,  that  same  is  located  beyond  the 
city  limits. 


4.— Same — ^Damages — ^Pennanent  Depreciation. 

Evidence  considered  and  held  sufficient  to  support  a  recovery  for  deprecia- 
tion in  value  of  plaintiff's  residence  property  by  proximity  of  city  dumping 
grounds  for  garbage  as  being  a  nuisance  permanent  in  its  character. 

Appeal  from  the  District  Court  of  Coleman  County.  Tried  below 
before  Hon.  Jno.  W.  Goodwin. 

Snodgrass  &  Dibrell,  for  appellant. — The  city  of  Coleman  was  not 
liable  for  the  acts  of  its  mayor,  its  city  council  and  its  other  agents  in 
the  establishment  and  maintenance  of  the  dumping  grounds,  even  if 
damages  or  injury  resulted  to  the  plaintiff,  unless  tlie  agents  of  the 
city  were  guilty  of  negligence.  City  of  Ft.  Worth  v.  Crawford,  64 
Texas,  202. 

In  such  cases  the  plaintiff  must  allege  and  specially  set  out  acts  and 
circumstances  upon  which  he  relies  as  constituting  negligence  or  care- 
lessness on  the  part  of  defendant.  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Anson, 
87  S.  W.,  875. 

J.  C.  Randolph,  for  appellee. 
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FISHEB,  Chief  Justice. — This  is  a  suit  by  the  appellee  Price 
against  the  City  of  Coleman  for  damages  on  account  of  a  nuisance 
created  and  maintained  by  the.  city  in  using  and  maintaining  its 
dumping  ground  adjacent  to  appellee's  premises  for  the  purpose  of  de- 
positing thereon  dead  animals  and  other  refuse  matter  collected  in  the 
city.  A  verdict  and  judgment  below  were  in  appellee's  favor  against 
the  city  in  the  sum  of  $1,000. 

The  petition  of  the  plaintiff  substantially  alleges  that  he  is  the 
owner  of  a  certain  tract  of  land  near  the  City  of  Coleman,  upon  which 
he  had  his  residence  and  other  buildings,  and  that  the  City  of  Cole- 
man purchased  8  6-10  acres  of  land  near  and  adjacent  to  his  premises 
for  use  by  it  and  the  inhabitants  of  the  City  of  Coleman  as  a  garbage 
and  dumping  ground  for  the  deposit  of  dead  animAls  and  the  refiise 
and  filthy  matter  accumulated  in  the  city,  and  that  the  city  has  since 
its  purchase  negligently  and  without  due  care  used  and  caused  to  be 
used  and  permitted  to  be  used  the  tract  of  land  for  that  purpose,  and 
that  from  the  garbage,  filthy  matter  and  dead  animals  so  deposited 
upon  this  ground  the  habitable  use  of  the  plaintiff's  premises  has  been 
injuriously  affected,  the  water  in  his  tank,  which  he  used  for  domestic 
purposes  and  for  watering  his  stock,  has  been  poisoned,  and  that  the 
nuisance  has  reduced  the  value  of  his  premises.  He  alleges  the  nuis- 
ance to  be  permanent.  We  find  that  there  is  evidence  which  substan- 
tially supports  these  averments. 

The  case  was  tried  and  disposed  of  below  on  the  theory  that  the  city 
could  only  be  held  liable  in  the  event  it  was  guilty  of  negligence  in 
creating  or  maintaining  the  nuisance ;  and,  with  this  theory  of  the  case 
in  view,  appellant  complains  of  the  action  of  the  court  in  overruling 
certain  demurrers  which  attack  the  petition  on  the  ground  of  the  in- 
sufficiency of  averments  in  setting  out  the  facts  of  negligence  relied 
upon.  The  petition  does,  in  a  general  way,  allege  that  the  nuisance  was 
created  and  maintained  by  and  through  the  negligence  of  appellant, 
and  sets  out  certain  things  done  and  suffered  to  be  done  by  the  city, 
from  which  the  nuisance  resulted.  If  it  could  be  conceded  that  it  was 
necessary  for  negligence  to  be  shown  in  order  to  hold  the  city  liable, 
we  are  not  prepared  to  agree  with  the  appellant  that  the  petition  was 
not  sufficient  in  averring  that  fact.  The  petition  does  state  that  the 
city  negligently,  and  without  due  care,  used  and  permitted  to  be  used 
the  land  so  acquired  by  it  as  garbage  ground,  and  then  states  that  such 
use  consists  of  placing  upon  it  dead  animals  and  other  offensive  mat- 
ter, and  goes  on  then  to  charge  what  effect  this  had  upon  the  plain- 
tiff's premises  and  the  habitable  enjoyment  thereof.  But  the  case  as 
made  by  the  petition,  and,  for  that  matter,  also  by  the  evidence,  goes 
beyond  the  question  of  negligence.  The  city  in  its  use  of  the  premises 
created  and  maintained  a  nuisance,  and  that  was  by  a  deposit  upon  its 
garbage  ground  of  dead  animals  and  other  offensive  refuse  matter  ad- 
jacent to  the  plaintiff's  premises,  which  the  evidence  shows  affected 
the  habitable  use  of  the  premises  and  the  value  thereof,  and  injured 
the  water  in  his  tank.  If  this  is  true,  the  nuisance  arises  from  the  act 
and  not  from  the  manner  in  which  it  is  done,  and  if  by  the  aver- 
ments of  the  petition  an  actionable  nuisance  is  alleged,  the  demurrers 
were  properly  overruled,  although  there  was  no  allegation  of  negli- 
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gence,  and  the  city  could  be  held  liable,  provided  the  act  that^occa- 
sioned  tjie  nuisance  arose  from  some  work  or  duty  performed  by  the 
city  in  its  private  or  corporate  capacity,  as  distinguished  from  the  ex- 
ercise of  a  governmental  function. 

It  is  held  in  Ostrom  v.  the  City  of  San  Antonio,  94  Texas,  524,  that 
the  city  in  removing  garbage  and  refuse  matter  from  its  streets  and 
dumping  it  upon  its  garbage  grounds  selected  by  it,  is  engaged,  not 
in  a  governmental,  but  a  corporate  duty,  and  could  be  held  liable  for 
a  willful  or  negligent  performance  of  that  duty  which  resulted  in  in- 
jury to  another.  If  the  city  is  merely  exercising  a  corporate  power, 
one  intended  for  the  private  advantage  of  that  locality  and  its  inhab- 
itants, and  by  its  wrongful  or  negligent  conduct  inflicts  damage,  it 
vonld  be  held  liable,  -as  would  be  an  individual  or  private  corporation. 
City  of  Galveston  v.  Posnainsky,  62  Texas,  127 ;  City  of  Ft.  Worth  v. 
Crawford,  74  Texas,  407;  Ostrom  v.  City  of  San  Antonio,  supra.  In 
the  latter  case  the  court,  in  commenting  upon  Ft.  Worth  v.  Crawford, 
64  Texas,  202,  which  was  finally  aflfirmed  in  74  Texas,  ,406,  says :  "We 
can  see  no  difference  upon  the  question  of  liability  between  this  case 
and  Ft.  Worth  v.  Crawford.  If  the  disposition  of  garbage,  dead  ani- 
mals and  the  like,  in  that  case  had  been  considered  a  function  of  the 
State  government  exercised  by  oflScers  of  the  municipal  corporation, 
the  court  could  not  have  held  the  city  liable  for  the  consequences,  and 
the  judgment  of  this  court  that  the  city  was  liable  for  the  nuisance 
includes  the  proposition  that  the  acts  were  done  in  execution  of  a  cor- 
porate power  as  distinguished  from  a  governmental  function."  The 
reference  here  is  apparently  to  Ft.  Worth  v.  Crawford  as  first  re- 
ported in  64  Texas,  202,  but  the  court  evidently  means  and  refers  to 
the  last  report  of  the  case  in  74  Texas,  406. 

In  the  Crawford  case  referred  to,  74  Texas,  407-8,  the  court  in  ef- 
fect holds  that  if  the  work  is  for  the  private  advantage  of  the  city  it 
would  be  liable  as  an  individual  for  all  damages  resulting  from  its 
acts,  irrespective  of  the  question  of  negligence. 

If  as  so  held  in  the  case  of  Ostrom  v.  San  Antonio,  the  conduct  of 
the  city  in  a  case  of  this  character  is  for  its  private  or  corporate  ad- 
vantage, and  it  would  be  liable  as  would  be  an  individual  or  a  private 
corporation  for  the  nuisance  created  by  it,  or  knowingly  allowed  to 
continue,  its  liability  would  not  depend  upon  whether  it  was  guilfy 
of  negligence  or  the  want  of  ordinary  care,  but  would  result  from  its 
act  in  creating  the  nuisance.  This  view  is  fully  illustrated  in  the 
opinion  of  this  court  in  Missouri,  K.  &  T.  Ey.  Co.  v.  Anderson,  36 
Texas  Civ.  App.,  131,  in  which  a  writ  of  error  was  refused. 

This  view  is  very,  tersely  stated  by  the  editor  of  the  notes  in  the 
first  volume  of  Dillon  on  Municipal  Corporations  (4th  ed.),  p.  448, 
where  it  is  stated:  "A  corporation  (meaning  a  municipal  corporation) 
has  no  more  right  to  license  or  maintain  a  nuisance  than  an  individual 
would  have,  and  for  a  nuisance  maintained  upon  its  property  the  lia- 
bility attaches  against  a  city  as  against  an  individual,^'  citing  Haag  v. 
County  Commissioners  of  Vanderburgh  Co.,  60  Ind.,  511;  Petersburg 
V.  Applegarth,  28  Gratt,,  321;  Brayton  v.  Fall  River,  113  Mass.,  218; 
Franklin  Wharf  Co.  v.  Portland,  67  Me.,  46;  Harper  v.  Milwaukee, 
30  Wis.,  365;  Hannibal  v.  Richards,  82  Mo.,  330;  2  Wood  on  Nui- 
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sance?  (3d  ed.)^  pp.  1032,  1033.  But  a  case  directly  in  point,  where 
the  question  was  properly  raised,  is  Markwardt  v.  City  of  Guthrie,  9 
L.  B.  A.,  N.  S.,  1151.  In  that  case  it  is  insisted  that  as  it  was  not 
alleged  and  shown  that  the  city  negligently  created  and  maintained 
the  nuisance,  it  could  not  be  held  liable.  The  court  held  that  if  the 
act  of  the  city  constituted  a  nuisance  injurious  to  the  rights  and  prop- 
erty of  the  owner,  he  could  maintain  his  action,  whether  the  city  was 
guilty  of  negligence  or  not. 

Therefore,  tlie  conclusion  must  be  reached  that  there  was  no  error 
in  overruling  appellant's  demurrers. 

There  is  a  contention  by  the  appellant  substantially  to  the  effect 
that  it  could  not  be  held  liable  in  this  instance,  because  the  ground  or 
place  where  the  nuisance  was  created  was  beyond  its  city  limits.  In 
our  opinion  this  makes  no  difference:  If  as  a  fact  it  bought  the  land 
adjacent  to  plaintiff's  premises  upon  which  to  dump  its  garbage,  dead 
animals  and  refuse  matter,  and  so  used  it,  and  thereby  created  a  nui- 
sance hurtful  a^d  injurious  to  the  plaintiff  and  his  property,  its  lia- 
bility would  result  as  if  the  grounds  were  situated  within  the  corpo- 
rate limits.  There  might  be  some  difficulty  in  the  city  passing  an  ordi- 
nance regulating  the  use  of  the  property  beyond  its  corporate  limits; 
but,  however,  if  when  engaged  in  a  mere  corporate  or  private  duty,  it 
created  a  nuisance,  it  must  be  held  liable  as  would  be  an  individual, 
although  it  is  imable  to  regulate  the  use  of  its  ground  by  ordinance. 
It  has  in  its  corporate  capacity,  or  the  exercise  of  a  corporate  func- 
tion, brought  about  the  hurtful  condition,  and  it  is  not  contended  that 
the  city  did  not  have  power  to  create  and  establish  garbage  grounds 
and  remove  thereto  from  the  citv  refuse  matter. 

The  court  below  in  its  charge  submitted  to  the  jury  the  question 
whether  the  injury  to  the  plaintiff's  land  was  permanent  or  temporary. 
It  is  contended  by  appellant  that  the  evidence  was  not  sufficient  to 
permit  the  jury  to  consider  the  question  whether  the  injury  occasioned 
by  the  nuisance  was  permanent.  The  evidence  shows  that  the  lands 
were  bought  by  the  city  for  the  purpose  of  establishing  thereon  its 
garbage  and  dumping  ground,  and  that  it  was  actually  used  for  that 
purpose;  and  the  conclusion  may  be  reached  from  the  testimony  upon 
that  subject  that  the  purpose  of  the  city  is  to  continue  such  use,  and 
the  facts  are  of  a  nature  which  would  justify  tlie  conclusion  that  if 
the  use  is  continued  the  plaintiff  might,  so  long  as  the  premises  are 
so  used,  sustain  the  same  character  of  damages  for  which  he  has  sued 
in  this  case,  and  which  he  alleges  and  which  the  proof  shows  has  per- 
manently injured  the  value  of  his  premises.  This  question  was  con- 
sidered by  this  court  in  Missouri,  K.  &  T.  Ry.  Co.  v.  Green,  44  Texas 
Civ.  App.,  247,  and  we  believe  tlie  facts  in  this  case  are  as  strong  as 
the  facts  there,  which  we  held  sufficient  to  justify  the  inference  or  con- 
clusion that  the  injury  to  the  plaintiff's  premises  was  permanent. 

There  are  a  number  of  assignments  of  errors  raising  other  ques- 
tions, all  of  which  we  have  carefully  considered,  and  are  of  the  opin- 
ion that  no  reversible  error  is  shown. 

Judgment  affirmed. 

Writ  of  error  refused. 
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LbSUB  E.  YiYION  BT  AL.  v.  B.  F.  NlCfHOLSON  XT  AS» 

Decided  Februftry  17,  1900. 

1.— AdminiitratloiL  upon  Estate  of  Hmband — Sale  of  Wife's  Separate  Estate. 

Under  an  administration  upon  the  estate  of  a  deceased  husband,  a  Probate 
Court  is  without  authority  to  order  a  sale  of  land  belonging  to  the  separate 
estate  of  the  deceased  wife.  Such  sale  is  absolutely  void  as  against  the  minor 
heirs  of  the  wife  when  the  purchaser  is  charged  with  notice  of  the  facts. 

1— Administrator's  Sale— Heirs — Estoppel. 

The  minor  heirs  of  a  deceased  wife  cannot  be  estopped  as  to  their  right 
to  her  separate  property  by  the  acts  of  an  administrator  of  their  father's  ^ate 
in  the  sale  of  land  inherited  by  such  minors  from  their  mother,  and  this,  though 
a  part  of  the  proceeds  of  such  sale  was  set  apart  by  the  Probate  Court  as  an 
allowance  to  said  minors  in  the  administration  upon  their  father's  estate. 

1— Same— Benefit  of  Proceeds— Snbrogation.  , 

The  fact  that  the  proceeds  from  an  illegal  sale  of  land,  belonginff  to  the 
separate  estate  of  a  deceased  wife,  by  the  administrator  of  the  husband's  estate 
are  applied  by  said  administrator  to  the  benefit  of  the  minor  heirs  of  the  wife, 
will  not  create  an  equitable  lien  in  favor  of  the  purchaser  at  such  sale  on  the 
property  sold.  ' 

4— Equitable  Iden — ^Essential  Elements. 

The  foundation  of  every  equitable  lien  is  a  contract,  ocpress  or  implied, 
which  deals  with  or  operates  upon  some  specific  property,  liie  contract  must 
be  made  by  some  authorized  person  or  arise  by  implication  from  his  acts,  or  if 
made  by  some  unauthorized  person  it  must  be  ratified  by  the  person  to  be 
affected  by  it. 


An  unauthorized  person  cannot  create  a  lien  on  the  property  of  a  minor 
by  a  sale  of  such  property  to  a  person  who  has  notice  that  the  sale  was  with- 
out authority;  ana  the  subsequent  application  of  the  proceeds  of  the  sale  by 
such  person  to  the  benefit  of  the  minor  would  not  create  an  equitable  lien  on 
the  property  so  sold. 

Appeal  from  the  45th  Judicial  Difltrict,  Bexar  County.  Tried 
below  before  Hon.  J.  L.  Camp. 

N.  A.  Sector,  for  appellants. 

Floyd  McOowan  and  C.  C.  Clamp,  for  appellee  Nicholson. — The 
probate  court  had  taken  jurisdiction  of  the  property  involved,  and 
the  same  was  lawfully  administered;  the  sale  to  B.  F.  Nicholson  was 
lawfully  made  and  duly  confirmed;  it  would  he  inequitable  to  require 
the  said  B.  F.  Nicholson  to  return  the  property  purchased  without 
reimbursement  to  him  of  the  said  $1,098.50  with  interest  thereon 
from  the  11th  day  of  December,  1905;  and  hy  reason  of  the  facts 
alleged  and  approved,  the  trial  court  had  the  right,  and  there  was  no 
error  in  his  judgment,  adjudging  a  lien  in  said  Nicholson's  favor 
for  said  $1,098.50,  with  interest  from  December  11,  1905,  on  the 
premises  recovered  against  him,  and  we  submit  the  following  author- 
ities, which  sustains  the  contention  of  appellee  in  this  case:  Brown 
V.  Ehnendorf,  87  Texas,  56;  Saunders  v.  Isbell,  6  Texas  Civ.  App., 
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516;  Long  v.  Moore,  48  S.  W.,  43;  Wren  v.  Peel,  64  Texas,  374; 
Mangum  v.  White,  41  S.  W.,  80;  Brackenridge  v.  Bice,  30  S-  W., 
688;  McBride  v.  Moore,  37  S.  W.,  460;  Allen  v.  Bright,  23  S.  W.,  712. 

FLY,  Associate  Justice. — ^This  euit  was  instituted  in  Dimmitt 
County  by  B.  P.  Nicholson,  E.  A.  Moore,  J.  E.  Purnell,  Vietoriana 
Caberra,  Asa  B.  Webb,  Laura  M.  Owen  and  J.  C.  Owen,  Jr.,  against 
Leslie  B.  Vivion,  Otto  D.  Vivion,  Oussie  0.  Vivion,  Lottie  Mae 
Vivion,  Lexie  E.  Vivion  and  Laura  Lee  Vivion,  to  remove  cloud  from 
the  title  to  certain  lots  of  land,  part  of  the  William  Land  survey  in 
Dimmitt  County,  being  an  addition  to  the  town  of  Carrizo  Springs 
known  as  Vivion  Heights.  It  was  alleged  that  the  defendants,  here 
appellants,  were  minor  children  and  the  heirs  of  L.  E.  Vivion  and  Mollie 
E.  Vivion,  deceased.  W.  H.  Davis  was  appointed  guardian  ad  litem 
of  the  children  and  he  and  W.  M.  Vivion,  as  next  friend,  filed  de- 
murrers, general  denial  and  plea  of  not  guilty,  and  by  a  cross-action 
sued  the  plaintiffs  in  trespass  to  try  title.  Appellees  in  answer  to  the 
cross-action  alleged  that  the  land  had  been  sold  to  Nicholson  by  the 
administrator  of  the  estate  of  L.  E.  Vivion  under  order  of  the 
County  Court  and  that  the  purchase  money,  $1,098.60,  had  been  used 
by  the  administrator  to  pay  an  allowance  of  $600  to  the  children  and 
to  discharge  certain  liens  on  property  belonging  to  the  estate,  and 
praying  for  the  foreclosure  of  an  equitable  lien  on  the  property. 
There  was  an  agreed  judgment  as  to  certain  of  the  lots  claimed  in  the 
cross-action,  by  which  they  were  decreed  to  be  the  property  of  appellees, 
Nicholson  paying  to  appellants  the  full  value  of  the  property.  The 
trial  was  then  held  as  to  the  remaining  lots  or  parcels  of  land  and 
judgment  rendered  in  favor  of  appellants  for  the  property,  but  an 
equitable  lien  on  the  property  for  $1,098.60,  purchase  money  paid  by 
Nicholson,  was  decreed  in  his  favor  an^  that  he  recover  all  costs  of 
the  suit.     This  appeal  was  perfected  by  the  defendants. 

It  was  proved  that  Mollie  E.  Vivion,  the  mother  of  appellants,  died 
on  September  10,  1903,  and  their  father,  L.  E.  Vivion,  died  on  Jan- 
uary 8,  1905;  that  appellants  are  minors  and  the  only  heirs  of  L.  E. 
and  Mollie  E.  Vivion.  When  Mrs.  Vivion  died  she  owned  in  her 
separate  right  881^  acres  of  land  which  had  been  sold  to  her  by  P. 
C.  and  Carrie  May  Tumlinson  by  deed  dated  March  7,  1901.  After 
the  death  of  L.  E.  Vivion,  administration  was  opened  on  his  estate  and 
the  administrator  obtained  an  order  of  sale  of  the  property  in  con- 
troversy and  the  sale  was  made  to  B.  P.  Nicholson,  who  paid  $1,098.50 
for  the  land.  The  administrator  in  his  final  report  shows  amounts 
collected  for  the  estate  amounting  to  $1,683.50,  and  he  afterwards 
sold  land  for  $75  making  the  total  received  by  the  administrator 
$1,758.50.  He  reported  the  disbursement,  among  other  things,  of 
$600  allowance  to  minors  and  to  first  class  claim  of  Eagle  Pass 
Lumber  Company  for  $568.87.  There  was  no  evidence,  except  the 
final  report  of  the  administrator,  showing  payment  of  the  $600  allow- 
ance or  the  claim  of  the  lumber  company.  An  order  of  the  County 
Court  was  introduced  in  evidence  in  which  it  was  stated  that  there 
were  mechanics  liens  on  two  parcels  of  land  in  Carrizo  Springs  for 
sums  amounting  in  the  aggregate  to  $561.65,  and  the  property  wae 
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ordered  sold  to  pay  off  the  liens.  It  does  not  appear  that  the  sale 
took  place,  but  the  two  parcels  of  land  were  set  apart  to  the  minors  as  a 
homestead  and  it  may  be  surmised  that  the  money  mentioned  in  the 
final  report  as  being  paid  to  the  lumber  company  was  used  to  cancel 
the  liens.  Nicholson  testified  that  he  employed  an  attorney  to  investi- 
gate the  title,  who  pronounced  it  good,  and  that  he  thought  he  was 
getting  a  good  title  and  paid  a  fair  price  for  it. 

The  evidence  showed  that  the  land  in  controversy  was  the  separate 
property  of  Mrs.  Mollie  E.  Vivion,  deceased,  who  was  the  mother  of 
appellants.  The  deed  was  made  to  her  on  March  7,  1901,  and  it  was 
recited  in  it  that  it  was  made  to  "Mollie  E.  Vivion  by  the  direction  of 
her  husband,  L.  E.  Vivion,  said  land  to  be  the  separate  property  of 
the  said  Mollie  E.  Vivion.**  That  deed  was  placed  on  record  in 
Dimmitt  County  on  July  9,  1901.  Being  the  separate  estate  of  Mrs. 
Vivion,  the  administrator  of  the  estate  of  L.  E.  Vivion  had  no 
authority  over  it  whatever,  and  the  County  Court  of  Dimmitt  County 
had  no  more  power  to  order  it  sold  than  it  had  to  decree  the  sale  of 
the  property  of  any  other  man  or  woman  in  the  county.  Nicholson, 
the  purchaser  at  the  administrator's  sale,  was  charged  with  knowl- 
edge by  the  recorded  deed  to  Mrs.  Vivion  that  the  County  Court  was 
acting  beyond  its  jurisdiction  and  without  the  warrant  of  law  in 
ordering  the  sale  of  the  land.  He  could  not  in  law  be  a  purchaser 
in  good  faith.  The  deed  charged  him  with  notice  that  the  land  did 
not  belong  to  the  estate,  and  he  was  charged  with  knowledge  of  the 
law  that  the  land  of  one  person  can  not  be  sold  uiider  an  administra- 
tion on  the  estate  of  another  person. 

Having  bought  the  land  with  notice,  which  was  necessarily  held  by 
the  trial  court  when  it  set  aside  the  sale,  there  is  but  one  theory  upon 
which  the  minor  children  of  Mrs.  Vivion  can  be  held  liable  for  the 
money,  if  it  was  used  in  their  behalf,  a^d  that  is  on  the  ground  of 
estoppel.  As  said  in  French  v.  Grenet,  57  Texas,  273:  "As  affecting 
the  question  of  title,  there  is  a  well  recognized  distinction  between 
those  cases  of  judicial  sales  irregularly  made  by  virtue  of  a  judgment 
which  the  court  had  jurisdiction  to  render,  and  those  regularly  made 
by  virtue  of  a  judgment  which  the  court  did  not  have  jurisdiction  to 
render.  The  former  is  the  invalid  execution  of  a  valid  power,  which 
a  court  of  equity  in  proper  cases  will  aid ;  the  latter  is  the  valid  exe- 
cution of  a  defective  power  which  of  itself  is  not  sufficient  to  pass 
title,  though  relief  in  some  cases  may  be  granted  on  other  grounds, 
as  by  estoppel.^'  In  this  instance  the  court  had  no  jurisdiction  to 
render  the  order  of  sale,  aod  the  regularity  of  the  proceedings  there- 
under could  not  give  vitality  to  the  sale,  and  Nicholson's  sole  ground 
of  relief  must  rest  on  the  doctrine  of  estoppel  being  applied  to  the 
minors  on  the  ground  that  they  obtained  benefits  arising  from  the 
purchase  money  paid  for  their  lands  sold  without  warrant  of  authority. 

In  this  case  the  minors  were  not  represented  by  a  guardian,  they 
were  not  in  any  manner  parties  to  the  judgment  of  the  County  Court 
which  ordered  the  sale  of  their  land  which  they  had  inherited  from 
their  mother,  and  that  order  in  an  administration  of  their  father's 
estate.  There  was  no  more  connection  between  the  two  estates  than 
between  those  of  any  two  persons  not  related  to  each  other  in  any 
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manner^  and  in  determining  the  question  of  estoppel  as  applied  to 
the  minors  that  fact  must  be  kept  in  mind. 

If  the  administrator  had  been  acting  in  the  sale  of  land  in  con- 
nection with  which  he  had  been  in  some  way  vested  with  control, 
his  acts  in  the  premises  might  estop  the  heirs  of  the  estate  (Thomas 
V.  Brooks^  6  Texas,  371),  but  his  acts  could  not  affect  the  heirs  of 
the  estate  he  was  representing  in  connection  with  lands  not  belonging 
to  the  estate  under  administration.  The  minors  could  not  be  bound 
by  the  act  of  the  administrator  in  selling  and  receiving  money  for 
land  over  which  he  had  no  authority,  because  he  did  not  do  so  as 
their  representative  and,  not  being  sui  juris,  they  could  not  be  held 
responsible  for  the  unauthorized  disposal,  even  though  for  their  bene- 
fit, of  funds  arising  from  the  illegal  sale  of  their  property.  There 
were  no  representations  on  the  part  of  {he  minors,  nor  even  on  the 
part  of  the  administrator,  and  the  estoppel  must  rest  upon  the  appli- 
cation to  the  uses  of  the  minors  of  the  funds  arising  from  an  un- 
authorized sale  of  the  lands  belonging  to  the  minors  and  not  to  the 
estate.  The  law  of  estoppel  cannot  be  applied  to  the  minors  in  this 
case,  and  the  unauthorized  use  of  the  money  paid  by  Nicholson  to  the 
administrator  cannot  create  an  equitable  lien  on  the  land  of  the 
minors.  It  was  not  done  by  them  or  any  one  representing  them, 
they  could  not  help  it  and  should  not  be  held  responsible  for  it. 

There  was  no  evidence  that  the  minors  received  any  of  the  money 
paid  to  the  administrator  by  Nicholson  unless  it  be  that  the  final 
report  of  the  administrator  of  the  estate  of  L.  E.  Vivion  proves  it,  in 
which  it  is  stated  that  disbursements  were  made  to  the  amount  of 
$1,784.66,  of  which  $600  was  an  allowance  to  the  minors,  and  the 
balance  being  debts  and  expenses  in  connection  with  the  estate  of 
L.  E.  Vivion.  So,  if  that  report  is  permissible  in  this  suit  as  proof 
that  $600  was  paid  to  the  minors,  an  equitable  lien,  so-called,  of 
$1,098  is  placed  on  the  estate  they  had  inherited  from  their  mother, 
by  reason  of  receipt  of  that  allowance.  It  is  grossly  inequitable  rather 
than  being  equitable. 

In  the  proceedings  of  the  County  Court  it  appears  that  the  lumber 
accounts,  amounting  in  the  aggregate  to  $568.87,  were  secured  by  liens 
on  land  belonging  to  the  estate  of  L.  E.  Vivion,  but  it  also  appears 
that  enough  money,  other  than  that  received  from  Nicholson,  was 
collected  to  have  paid  off  and  discharged  the  liens,  and  there  is  no 
testimony  that  tends  to  prove  that  any  of  Nicholson's  money  was  used 
in  paying  off  the  liens.  It  would  seem  from  the  final  account  that 
not  only  the  property  on  which  the  liens  existed  and  other  property 
of  the  estate  was  used  to  pay  debts,  but  that  property  belonging  to 
another  estate  was  used,  and  the  estate  was  reported  to  be  utterly 
bankrupt. 

It  must  be  kept  in  view  that  this  is  not  a  proceeding  to  subject  the 
homestead,  set  apart  to  the  minors,  to  an  equitable  lien  for  the  money 
paid  by  Nicholson  which  was  used  in  paying  off  a  mechanics  lien, 
but  is  an  attempt  to  subject  other  land  of  the  minors  to  such  lien, 
which  was  sold  under  the  invalid  order  of  a  court  which  had  no 
jurisdiction  over  the  land  it  ordered  sold.  The  proposition  upon 
which  equitable  relief  is  asked  is  that  land  belonging  to  minors  which 
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is  Dot  being  administered^  if  sold  by  an  administrator  of  another 
estate  in  which  the  minors  are  interested  and  the  proceeds  used  for  the 
benefit  of  the  minors,  that  use  of  the  funds  creates  an  equitable  lien  on 
the  property  illegally  sold.  'This  is  carrying  the  doctrine  to  a  greater 
extent  than  has  ever  before  been  dreamed  of  in  a  court  of  equity. 
It  is  not  pretended  that  there  was  any  fraud  in  the  transaction,  that 
the  minors  were  in  the  most  remote  manner  connected  with  it,  but 
the  naked  proposition  is  that  although  the  purchaser  at  the  illegal 
sale  bad  full  legal  notice  that  the  land  did  not  belong  to  the  estate 
being  administered,  but  to  the  minor  heirs  of  Mrs.  Vivion,  still,  be- 
cause the  money  was  used  by  the  administrator  so  as  to  benefit  the 
minors,  they  must  in  equity  and  good  conscience  pay  the  money  or 
have  their  land  subjected  to  a  lien. 

The  foundation  of  every  equitable  lien  is  a  contract,  either  express 
or  implied,  which  deals  with  or  operates  upon  some  specific  property. 
The  contract  must  be  made  by  some  authorized  person  or  arise  by  im- 
plication from  his  acts,  before  a  lien  in  equity  could  be  created  against 
the  property  of  a  person  to  be  affected ,  by  it.  No  doubt,  if  there  was 
an  implied  ratification  of  the  act  of  an  unauthorized  person  and  an 
appropriation  of  the  benefits  arising  from  the  contract  made  by  him, 
the  lien  might  arise,  but  when  the  contract  is  made  by  one  without 
authority  and  there  can  be  no  ratification  of  the  illegal  contract  on 
account  of  the  owner  of  the  property  not  being  sui  juris,  the  doctrine 
of  estoppel  upon  which  the  lien  must  rest  would  not  be  applicable 
and  the  lien  could  not  exist. 

If  it  be  true  that  the  term  ^'implied  contract* *  as  applied  in  cases 
of  equitable  liens  is  a  misnomer  and  a  fiction  and  that  the  lien  exists 
ex  aequo  et  bono,  that  is,  wholly  from  considerations  of  right  and 
justice  and  from  the  application  to  certain  conditions  of  fact  of  those 
truths  that  lie  at  the  base  of  equity  jurisprudence,  still,  the  doctrine 
cannot  be  applied  to  a  person  incapable  of  acting  and  who  is  not  re- 
presented by  any  one  lawfully  empowered  to  represent  him.  The 
claim  for  an  equitable  lien  arising,  not  from  an  express  contract  but 
out  of  principles  of  right  and  justice,  must  necessarily  be  based  on 
the  doctrine  of  estoppel  which  cannot  be  applied  to  the  minors  in 
this  case.  It  usually  arises  in  cases  of  expenditures  by  one  joint  owner 
on  real  or  other  property,  or  in  cases  where  a  party  innocently  and 
in  good  faith  makes  improvements  on  the  property  of  another,  but 
no  case  has  arisen,  we  think,  where  an  unauthorized  person  has  created 
a  lien  on  the  property  of  an  infant  by  a  sale  of  it  to  a  person  with 
full  notice  that  he  had  no  authority  to  make  the  sale.  The  use  of 
the  money  after  the  sale  could  not  create  or  give  rise  to  the  lien. 

In  this  case  the  equitable  lien  is  not  sought  to  be  applied  to  the 
property  that  received  the  benefit  of  the  purchase  money  paid  by 
Nicholson,  but  it  is  sought  against  other  property  of  the  minors  for 
the  benefit  of  which  the  money  was  not  expended,  and  to  secure  money 
not  only  expended  on  other  land  but  that  expended  in  paying  debts 
of  another  estate.  We  do  not  think  that  equity  will  create  ttie  lien 
sought  in  this  case. 

The  judgment  will  be  affirmed  in  all  paAiculars  except  as  to  de- 
creeing a  lien  upon  the  land  of  the  appellants,  which  part  of  the 
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judgment  is  reversed  and  judgment  here  rendered  that  appellee 
Nicholson  take  nothing  as  to  appellants,  and  that  he  pay  all  costs 
incurred  in  this  and  the  lower  court. 

Affirmed  in  part  and  reversed  and  rendered  in  part. 


7.  S.  Cablton  v.  G.  W.  Ebueoer  et  al. 

Decided  January  14,  Febniaxy  18,  1909. 

1. — ^Uquor  Dealer — Sale  to  Xlnor. 

In  an  action  on  a  liquor  dealer's  bond  for  selling  to  plaintiff's  minor  son, 
he  makes  a  prima  facie  case  by  showing  the  sale  and  that  the  son  was  a 
minor;  the  defense  may  then  show  that  the  sale  was  made  in  good  faith  and 
with  the  belief  that  the  purchaser  was  twenty-one  years  of  age;  but  this  is 
not  supported  by  proof  tnat  the  minor  had  stated  to  others  that  he  was  of 
age  and  that  he  looked  to  be  so,  where  defendant,  though  sworn  as  a  witness, 
did  not  testify  that  he  was  ignorant  that  the  purchaser  was  a  minor  or  that 
he  believed  him  to  be  of  age. 

8. — Charge— Admission. 

A  formal  admission  of  facts  (made  to  avoid  continuance  and  read  in  evi- 
dence) does  not  demand  an  instruction  as  to  its  effect,  where  no  evidence  to 
modify  or  contradict  such  admission  is  introduced;  and  if  the  court  under- 
takes to  state  it,  as  undisputed  evidence,  it  should  be  stated  in  the  language 
adopted  by  the  parties  or  its  clear  equivalent. 

8. — ^Appeal — ^Record — ^Agreement. 

Orders  and  rulings  made  in  the  trial  court  should  appear  by  authenticated 
copies  of  the  proceedings,  embraced  in  the  transcript.  They  cannot  be  shown 
by  agreement  of  counsel  except  in  agreed  cases  prepared  under  the  statute  reg- 
ulating such  form  of  appeal  (Rev.  Stats.,  arts.  1411,  1414);  still  less  by  an 
agreement  not  approved  by  the  judge,  and  embraced  in  the  transcript  in  tke 
form  of  an  unauthenticated  copy  by  the  clerk. 

4. — ^Appeal — ^Final  Judgment — Sureties. 

In  a  suit  against  a  principal,  a  single  surety,  and  the  representatives  of  a 
surety  deceased,  a  judgment  that  plaintiff  take  nothing  by  his  suit  is  a  final 

i'udgment,  from  which  appeal  will  lie.  The  defendant  surety  cannot  complain, 
ly  cross-assignment,  that  the  liability  on  the  bond  was  joint,  and  that  there 
was  error  in  also  holding  that  there  could  be  no  recovery  against  the  repre- 
sentatives of  the  deceased  surety  because  of  their  plea  in  abatement  of  the 
action  as  to  him  by  his  death. 

5. — Sureties — ^Beath — ^Abatement. 

On  the  death  of  one  of  two  sureties  pending  suit  against  both  joined  with 
the  principal,  the  suit  as  to  the  deceased  surety  may  be  dismissed  and  the 
cause  proceed  to  judgment  against  the  principal  and  the  surviving  surety. 

ON  MOTION  TO  BEVEBSE  AND  BENDES. 

6. — ^Reversal — ^Rendering  Judgment. 

Where  the  right  of  plaintiff  to  recover  and  the  amount  were  shown  by 
the  undisputed  evidence,  the  court,  reversing  a  judgment  for  defendant,  ren- 
ders judgment  for  the  appellant  plaintiff,  declining  to  remand  for  the  purpose 
of  enabling  defendant  to  testify  to  facts  to  which  he  had  opportunity  to  testify 
on  the  former  trial,  but  did  not. 
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Appeal  from  the  District  Court  of  Hamilton  County.  Tried  below 
before  Hon.  N.  R.  Lindsey. 

Longford  &  Chesley,  for  appellant. — It  is  error  for  the  court  to 
submit  an  issue  as  to  defendant's  belief  that  the  minor  was  of  age 
not  raised  by  the  evidence.  Cain  v.  Thomas,  26  Texas,  582;  McCor- 
mick  V.  Bush,  38  Texas,  320 ;  Edloff  v.  Mason,  14  S.  W.,  1036 ;  B.  R. 
V.  Vieno,  26  S.  W.,  230;  Tex.  Cent.  Ry.  v.  Ascue,  4  S.  W.,  13;  W. 
U.  Tel.  Co.  V.  Tobin,  66  S.  W.,  640 ;  Pielker,  v.  Douglass,  67  S.  W., 
323;  Hughes  v.  Lane,  25  Texas,  365;  Pordtran  v.  Ellis,  68  Texas, 
252;  Wooters  v.  Kaufeman,  67  Texas,  495;  Ry.  v.  McQowan,  73 
Texas,  364. 

A  charge  as  to  a  presumption  arising  from  a  given  state  of  facts 
is  a  charge  upon  the  weight  of  the  evidence.  Biering  v.  First  Nat. 
Bank,  69  Texas,  602;  Stooksbury  v.  Swan,  85  Texas,  572. 

J.  L.  Lewis  and  A.  B,  Eidson,  £or  appellees. — There  was  sufficient 
evidence  authorizing  the  court  to  submit  to  the  jury  the  special  de- 
fense setting  up  good  faith  in  making  the  sale  of  the  liquor  to  the 
plaintiff's  son.  Washington  v.  Ry.  Co.,  90  Texas,  320;  McGown  v. 
By.  Co.,  85  Texas,  293;  Shifflet  v.  St.  Louis  S.  W.  Ry.  Co^  18  Texas 
Civ.  App.,  67. 

Where  a  party,  in  order  to  avoid  a  continuance,  agrees  that  the 
evidence  of  the  absent  witness  set  out  in  the  application  is  true,  it  is 
the  court's  duty  to  charge  the  jury  that  they  should  take  such  facts 
as  true,  and  such  charge  is  not  objectionable  as  giving  undue  promi- 
nence io  such  facts.  Galveston  H.  &  S.  A.  Ry.  v.  Lyons,  65  S.  W., 
1119;  and  authorities  cited  in  that  case  on  page*  1121. 

The  law  under  which  plaintiff  is  seeking  a  judgment  does  not 
authorize  a  joint  and  several  recovery,  but  only  a'  joint  recovery,  the 
statute  providing  for  a  joint  obligation  and  not  a  joint  and  several 
obligation.  Sayles  Stats.,  art.  6060g;  Choate  v.  Veha,  40  Texas  Civ. 
App.,  566. 

HODGES,  Associate  Justice. — This  suit  was  instituted  by  the 
appellant  against  the  appellee,  G.  W.  Krueger,  and  the  sureties  on  his 
bond  as  a  liquor  dealer,  for  damages  for  two  infractions  thereof. 
It  is  alleged  that  on  two  different  occasions  Krueger  sold  intoxicating 
liquors  to  the  minor  son  of  the  appellant.  Prom  a  verdict  in  favor 
of  the  defendants  in  the  court  below  the  appellant  prosecutes  this 
appeal. 

The  testimony  shows  that  Krueger  was  engaged  in  the  business  of 
selling  intoxicating  liquors  in  the  town  of  Hamilton  during  the  month 
of  July,  1904,  and  that  he  sold  such  liquors  to  the  appellant's  minor 
son,  Blaine  Carlton,  on  two  different  occasions.  The  appellant  tes- 
tified that  his  son  was  approximately  nineteen  years  old  at  the  time 
the  sale  was  made.  The  defense  interposed  by  the  appellee  was  a 
general  denial  and  a  special  plea  to  the  effect  that  if  said  intoxicating 
liquors  were  sold  to  the  appellant's  minor  son  it  was  done  in  good 

faith  and  with  the  belief  that  the  minor  was  twenty-one  years  of  age. 
Vol.  LIV  Civil— 4. 
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• 
and  that  he  had  good  reason  to  believe  that  said  minor  was  twenty-one 
years  of  age.  At  the  time  of  trial  it  appears  that  a  witness  by  the 
name  of  Talley^  who  had  been  summoned  at  the  instance  of  the  de- 
fendant in  the  court  below^  was  absent;  and  in  order  to  prevent  a 
continuance  plaintiff  below  made  the  following  admission:  ^'It.  is 
admitted  that  Bluine  Carlton,  plaintiff  J.  S.  Carlton's  son,  stated  to 
J.  L.  Talley  on  the  morning  and  prior  to  the  alleged  sale  that  he, 
the  said  Blaine  Carlton,  was  over '  twenty-one  years  old,  and  tiiat  at 
this  time  the  said  Blaine  Carlton  was  intoxicated,  and  on  two  or  three 
different  occasions  made  the  above  statement  to  Talley;  and  that 
from  the  physical  appearance  of  the  said  Blaine  Carlton  the  said 
Talley  would  take  the  said  Carlton  at  that  time  to  have  been  over 
twenty-one  years  old,  and  that  the  appearance  of  the  said  Carlton  at 
that  time  indicated  that  he  was  a  person  over  the  age  of  twenty-one 
years.  The  truth  of  this  statement  is  admitted  by  the  plaintiff." 
This  was  the  only  evidence  offered  by  the  appellee  upon  the  trial. 
From  a  verdict  and  judgment  for  defendants  the  appellant  has 
appealed. 

The  first  assignment  of  error  complains  of  the  following  portion 
of  the  court's  general  charge:  "But  in  this  connection  you  are  in- 
structed if*  you  believe  from  the  evidence  that  at  the  time  the  said 
defendant  Krueger  sold  the  intoxicating  liquor  to  the  said  Blaine 
Carlton,  if  he  did  so,  he,  the  said  Krueger,  in  good  faith,  believed 
that  the  said  Blaine  Carlton  was  then  twenty-one  years  of  age  and 
that  the  said  Krueger  had  good  groimds  for  such  belief,  you  will  find 
for  the  defendants.''  It  is  claimed  that  this  charge  is  not  warranted 
by  the  avidence  adduced  upon  the  trial  in  that  there  was  no  evidence 
sliowing  or  tending  to  show  that  Krueger  believed  that  Blaine  Carl- 
ton was  twenty-one  years  of  age;  that  the  only  evidence  which 
tended  to  raise  that  issue  was  that  which  grew  out  of  the  admission 
made  by  appellant  as  to  statements  to  Talley,  and  which  was  to  the 
effect  that  Krueger  might  have  good  grounds  to  believe  that  Carlton 
was  twenty-one  years  old  or  over.  We  think  this  assignment  should 
be  sustained.  When  the  appellant  proved  that  his  son  was  a  minor 
at  the  time  the  alleged  sale  of  intoxicating  liquors  were  made  to 
him,  he  made  out  a  case  which,  prima  facie  entitled  him  to  a 
recovery.  The  only  effort  made  to  meet  this  prima  facie  case  with 
defensive  testimony  was  that  contained  in  the  facts  admitted  as  to 
the  statements  and  appearance  of  the  minor  about  the  time  he  made 
the  purchases.  The  statute  as  amended  provides  that  where  the  sale 
is  made  in  good  faith,  with  the  belief  that  the  minor  was  of  age  and 
there  are  good  grounds  for  such  belief,  that  shall  be  a  valid  defense 
to  any  recovery  on  such  bond.  The  defense  here  given  is  that  the 
sale  must  be  made  in  good  faith  with  the  belief  that  the  minor  was  of 
age.  There  was  no  evidence  of  the  belief  entertained  by  the  appellee 
regarding  the  age  of  the  minor  at  the  time  he  made  the  sale. 
Krueger  was  present  at  the  trial  and  was  at  one  time  placed  on 
the  stand  as  a  witness,  but  at  no  time  did  he  offer  to  testify  as  to 
his  belief  regarding  the  age  of  the  minor,  or  good  faith,  in  making 
the  sale.  The  mere  fact  that  the  minor  may  have  had  the  appearance 
of  being  of  age  was  no   defense,   unless   accompanied   by   the   other 
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statutory  requisites.  Whatever  force  this  fact  may  have  been  entitled 
to  as  a  circumstance  tending  to  show  that  Krueger  did  in  reality 
entertain  that  belief,  is  lost  by  the  further  fact  that  Krueger  was 
present  and  failed  to  testify.  For  aught  that  appears  to  the  contrary 
Krueger  may  have  actually  known  the  age  of  the  minor.  If  he  did 
not  it  wa&  incumbent  on  him  to  show  that  fact.  This  he  failed  to 
do,  and  was  not  entitled  to  the  charge  complained  of. 

Appellant  also  complains  of  the  following  special  charge  given  at 
the  instance  of  the  defendant:  "First,  That  it  is  true  that  Blaine 
Carlton,  the  alleged  minor  son  of  plaintiff,  told  the  witness  J.  L. 
Talley  prior  to  the  sale  of  said  alleged  intoxicating  liquors  to  said 
Blaine  Carlton  and  on  the  day  of  said  sale  that  he,  Blaine  Carlton, 
was  over  21  years  of  age.  Second,  That  on  the  day  of  said  alleged 
sale  of  said  alleged  intoxicating  liquors  the  said  Blaine  Carlton  was 
drunk  prior  to  said  alleged  sale  of  said  liquors.  Third,  That  it  is 
true  that  on  said  day  of  said  alleged  sale  of  liquor  that  the  said 
Talley  took  him  to  be  from  his  physical  appearance  over  the  age  of 
21  years.  Fourth,  And  it  is  also  admitted  to  be  true  that  on  said  day 
of  said  alleged  sale  of  liquor,  and  prior  thereto,  the  physical  appear- 
ance of  the  said  Blaine  Carlton  indicated  that  he  was  over  the  age 
of  21  years.  The  foregoing  facts  having  been  admitted  to  be  true  must 
be  taken  as  true  by  you."  It  is  claimed  that  this  charge  was  upon  the 
weight  of  the  evidence  and  also  gave  undue  prominence  to  the  facts 
admitted,  and  further  that  i<t  instructed  the  jury  that  the  physical 
appearance  of  young  Carlton  indicated  that  he  was  over  the  age 
of  twenty-one  years  when  in  fact  the  testimony  and  said  admission 
were  only  to  the  effect  that  the  physical  appearance  of  young  Carlton 
indicated  to  Talley  that  he  was  over  twenty-one  years  of  age.  We 
have  been  unable  to  see  the  propriety  which  called  for  the  giving  of 
this  charge  under  the  circumstances.  It  may  be  and  perhaps  is 
proper  where  an  admission  is  made  of  record  for  the  court  to  instruct 
the  jury  concerning  that  admission,  or  where  testimony  has  been 
introduced  by  the  party  making  the  admission  conflicting  with  the 
facts  admitted,  for  the  court  «to  instruct  the  jury  as  to  the  legal 
effect  of  the  admissions  made.  Such  was  held  to  be  the  case  in 
6.  H.  &  S.  A.  Ry.  v.  Lyons,  65  S.  W.  1119.  In  that  case  a  similar 
charge  was  approved  by  the  court;  but  it  will  be  noted  that  the  party 
making  the"  admission  had  introduced  evidence  tending  to  deny  the 
facts  admitted,  and  it  was  for  the  purpose  of  having  the  jury  under- 
stand the  legal  effect  of  the  admission  as  opposed  to  this  conflicting 
testimony  that  called  for  the  giving  of  the  charge.  It  appears  to  the 
writer  that  this  case  may  be  distinguished  not  only  from  the  case 
cited  above,  but  also  from  that  class  of  cases  which  hold  that 
undisputed  facts  may  be  assumed  by  the  court  as  true  in  presenting 
the  issues  to  the  jury.  There  was  no  occasion  in  this  instance 
why  this  charge  should  have  been  given,  because  the  record  shows 
that  the  admission  was  either  stated  or  read  to  the  jury,  and  there 
was  no  attempt  on  the  part  of  the  plaintiff  in  the  court  below  to 
deny  or  evade  its  full  force  and  effect.  But  aside  from  this,  we 
think  the  charge  of  the  court  misstated  in  some  material  portions 
the  language   of  the  admission.     For   instance,  he   tells  the  jury   as 
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follows:  "And  it  is  also  admitted  to  be  true  that  on  said  day  of 
said  alleged  sale  of  liquor  and  prior  thereto  the  physical  appearance 
of  the  said  Blaine  Carlton  indietvted  that  he  was  over  the  age  of 
21  years/'  This  does  not  state  the  language  of  the  admission 
correctly,  as  will  be  observed  by  a  comparison  of  the  two  instruments 
as  quoted'.  If  the  court  felt  that  he  was  under  any  duty  to  tell 
the  jury  what  had  been  admitted  he  should  have  done  so  in  the 
language  employed  in  the  admission,  and  should  not  have  used 
terms  susceptible  of  a  different  construction.  In  view  of  the  fact 
that  the  verdict  in  this  case  can  be  accounted  for  upon  no  other 
hypothesis  than  that  the  jury  attached  undue  importance  to  the 
testimony  concerning  the  personal  appearance  of  the  minor  as 
indicating  his  age  at  the  time  he  made  the  purchase,  we  believe 
this  special  charge  was  misleading.  The  closing  sentence — ^''and  must 
be  taken  as  true  by  you" — ^was  calculated  to  affect  the  weight  of  the 
evidence. 

The  appellee  McAnelly,  one  of  the  sureties  on  the  bond  of  Krueger, 
filed  a  cross-assignment  charging  thai  the  court  erred  in  refusing 
to  sustain  his  plea  in  abatement  after  the  heirs  at  law  of  Dietrich, 
the  other  surety,  were  dismissed  from  the  suit.  There  is  in  the 
transcript  an  agreement  by  counsel  to  the  effect  that  after  the  suit 
was  first  instituted,  Deitrich,  the  other  surety,  before  being  served 
with  a  citation,  died;  that  afterward  the  plaintiff's  petition  was 
amended,  making  his  heirs  at  law  parties.  When  the  case  was  called 
for  trial,  upon  exceptions  presented  by  them,  these  parties  were  dis- 
missed from  'the  suit  and  the  sui<t  continued  against  the  principal 
and  the  remaining  surety.  That  after  this  was  done  McAnelly  filed 
a  plea  in  abatement  claiming  that  he  was  released  by  reason  of 
the  fact  that  the  bond  in  legal  effect  was  a  joint  obligation  and 
could  not  be  enforced  as  against  one  surety  without  also  including 
the  other.  It  is  admitted  that  no  order  of  the  court  in  sustaining 
the  exceptions  and  in  dismissing  the  heirs  at  law  of  Deitrich,  or  in 
overruling  the  plea  in  abatement  of  McAnelly  was  ever  entered  of 
record,  nor  was  the  matter  ever  called  to  the  attention  of  the  court  at 
the  term  at  which  the  orders  were  made  or  at  any  subsequent  term, 
aKhough  the  final  judgment  was  not  rendered  in  this  case  till  more 
than  eighteen  months  afterward.  The  only  evidence  that  we  have  that 
any  such  orders  were  ever  made,  or  that  any  exceptions  were  taken,  or 
that  any  such  plea  was  filed,  is  furnished  in  the  agreement  mentioned ; 
and  this  does  not  seem  to  have  been  approved  by  the  trial  judge. 
Unless  we  are  authorized  to  consider  the  agreement  as  part  of  the 
record  in  this  case,  there  is  no  basis  for  the  cross-assignment.  The 
question  is,  can  the  parties  by  agreement  substitute  their  narrative 
of  what  orders,  decrees  or  judgments  were  rendered  in  the  trial  court, 
and  the  exceptions  reserved  thereto  by  the  objecting  party,  for  the 
authenticated  copy  of  those  proceedings  required  by  law  to  be  incorpo- 
rated in  the  transcript  sent  up  on  appeal?  We  think  this  question 
should  be  answered  in  the  negative.  Grace  v.  Walker,  95  Texas,  39; 
Smith  V.  Hallwood  Cash  Register  Co.,  97  Md.,  354;  Davis  v.  Union 
Trust  Co.,  150  Ind.,  46;  McDowell  v.  Fowler,  80  Texas,  587.^  Art. 
1411    of   the   Bevised    Statutes   says:     "The   transcript   shall,   except 
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in  cases  hereinafter  provided,  contain  a  full  and  correct  copy  of  all 
the  proceedings  had  in  the  cause/'  The  "excepted  cases'*  referred  to 
do  not  include  agreements  such  as  this;  neither  do  the  provisions  of 
art  1414  concerning  the  record  that  may  be  made  in  an  agreed  case 
authorize  the  consideration  of  an  agreement  such  as  this  purports  to 
be.  It  does  not  pretend  to  comply  with  the  provisions  of  that 
article.  If  the  parties  can  by  an  agreement  dispense  with  the 
requirement  that  a  copy  of  the  order  complained  of  together  with 
the  exceptions  thereto,  be  contained  in  the  record  and  certified  to  by 
the  clerk,  then  they  could  with  equal  propriety,  by  the  same  process, 
dispense  with  any  other  order,  decree  or  judgment  rendered  in  the 
court  below.  Under  such  a  practice  appelate  courts  might  frequently 
be  called  upon  to  consider  errors  assigned  to  such  orders  and 
decrees  merely  upon  a  statement  of  what  the  parties,  or  their  attorneys 
may  have  agreed  was  the  legal  effect  of  such  adjudications. 

But  the  instrument  here  under  consideration  does  not  purport  to 
be  the  original  agreement,  but  only  a  copy  incorporated  in  the 
transcript  by  the  clerk,  who  does  not  undertake  to  certify  that  it  is 
a  true  copy.  Neither  is  it  approved  by  the  judge  before  whom  the 
case  was  tried,  or  in  any  manner  authenticated  beyond  the  mere  fact 
of  being  included  among  the  proceedings  copied  in  the  transcript. 

We  do  not  think  the-  consideration  of  this  purported  agreement 
between  counsel  necessary  to  a  finding  that  the  judgment  in  this 
case  is  one  from  which  an  appeal  may  be  prosecuted.  While  the 
judgment  does  not  in  terms  mention  the  heirs  at  law  of  Dietrich, 
it  does  expressly  provide  that  the  plaintiff  shall  take  nothing  by  his 
suit.  But  even  if  it  be  held  that  the  judgment  refers  only  to  Krueger 
and  McAnelly,  still  we  think  it  is  a  final  judgment  within  the 
meaning  of  the  statute  permitting  an  appeal  from  it.  GuUett  v. 
O'Connor,  64  Texas,  415;  Burnett  &  Ross  v.  Sullivan,  58  Texas,  538; 
Beynolds  v.  Adams,  3  Texas,  167;  Burton  v.  Varnell,  5  Texas,  139; 
Houston  V.  Ward,  8  Texas,  124;  Ellis  v.  Harrison,  62  S.  W.,  583. 

Assuming  that  the  appellant  dismissed  as  to  one  of  the  sureties,  or 
his  representatives  in  law,  that  would  not  release  the  remaining 
surety.     Scalfi  &  Co.  v.  State,  31  Texas,  Civ.  App.  671. 

The  cross-assignments  of  the  appellee  can  not  be  considered. 

The  judgment  of  the  District  Court  is  reversed  and  the  cause 
remanded. 

Reversed  and  Remanded. 

ON    MOTION    OP    APPELLANT    TO    REVERSE    AND    RENDER 

INSTEAD   OF   REMANDING. 

Appellant  has  filed  a  motion  in  which  he  expressly  abandons  any 
claim  for  a  recovery  for  more  than  one  of  the  infractions  of  the 
bond  sued  on,  and  asks  that  instead  of  remanding  this  cause  the 
judgment  be  here  rendered  in  his  favor  for  $500.00 — ^the  penalty  for 
one  infraction  only.  It  is  suggested  that  this  case  has  been  in  the 
courts  for  several  years,  and  many  difficulties  resulting  from  delays 
will  confront  them  upon  another  trial.  There  is  much  force  in  this 
suggestion,  and  we  think  the  motion  should  be  granted.     As  to  one 
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of  the  sales  made  to  the  minor  son  of  the  appellant  by  Elmeger  the 
evidence  is  clear  and  uncontradicted,  and  no  defense  l^ally  sufficient 
to  defeat  a  recovery  was  offered.  Krueger  was  himself  present  at 
the  trial,  and  while  on  the  stand  did  not  deny  having  made  the  sale 
to  the  minor,  nor  did  he  offer  any  excuse  for  so  doing.  He  alone, 
of  all  others,  was  best  able  to  state  whether  or  not  he  sold  the 
article  of  intoxicating  liquor  to  the  alleged  minor  in  good  faith, 
believing  that  he  was  of  age.  There  is  no  reason  why  the  case 
should  be  remanded  merely  to  give  him  a  second  opportunity  to 
offer  such  evidence.  The  previous  judgment  will  therefore  be  modified, 
and  the  judgment  of  the  District  Court  will  be  reversed  and  judg- 
ment here  rendered  for  the*  appellant  for  the  sum  of  $500  and  all 
costs,  both  of  this  court  and  of  the  court  below. 

Reversed  and  rendered. 


Howell  P.  Scott  v.  St.  Louis  Southwestern  Bailwat  Company 

OP  Texas. 

Decided  February  18,  1909. 

1. — VtgUgeRQt — ^Vaster  and  Servant — ^Pleading. 

Where  the  only  negligence  alleged  in  plaintiff's  petition  as  a  ground  of 
recovery  was  that  of  E.,  a  foreman  under  whom  he  was  working,  a  charge  that 
the  laborers  engaged  other  than  E.  were  fellow  servants  of  plaintiff  for  whose 
negligence  the  master  was  not  responsible,  was  not  prejudicial  to  plaintiff. 

8. — ^Assignment  of  Error — ^Brief . 

The  grouping  of  assignments  of  error  relating  to  distinct  matters,  and 
their  presentation  in  appellant's  brief  under  a  single  proposition,  is  not  in  ac- 
cordance with  the  rules. 


8. — ^Negligence — ^Requested  Charges — Assumed  Kisk. 

A  charge  on  negligence  which  would  entitle  plaintiff  to  recover,  requested 
by  him,  was  properly  refused  when  it  ignored  the  issue  of  risk  assumed  by 
him,  which  was  raised  by  the  evidence;  also  a  requested  charge  which  made 
defendant  liable  for  the  omission  of  a  specified  act  by  its  foreman,  irrespective 
of  whether  it  was  possible  for  him  to  have  averted  the  injury  thereby. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below 
before  Hon.  R.  W.  Simpson. 

Oeniry  &  Castle,  for  appellant. — Plaintiff  having  received  the 
injury  complained  of  while  he  was  engaged  in  loading  one  of 
defendant's  cars  by  means  of  a  derrick  car  and  engine;  the  defendant 
was  liable  if  the  injury  occurred  by  reason  of  negligence  of  any 
other  servant  or  emplove  of  defendant.  Sayles  Civil  Statutes,  art. 
4560f  (as  enacted  1897);  Texas  &  N.  0.  Ry.  Co.  v.  McCraw,  95 
S.  W.,  82;  Mounce  v.  Lodwig  Lumber  .Co.,  91  S.  W.,  240;  Texas 
&  Pacific  Ey.  Co.  v.  Hervey,  89  S.  W.,  1095;  Seery  v.  Gulf  S.  &  P. 
Ey.  Co.,  34  Texas  Civ.  App.,  89;  Perez  v.  San  Antonio  &  A.  P. 
Ey.  Co.,  28  Texas  Civ.  App.,  255;  Texas  &  Pac.  Ry.  Co.  v.  Webb, 
31  Texas  Civ.  App.,  498;  St.  L.  S.  W.  Ry.  Co.  v.  Thornton,  103 
S.  W.,  437;  T.  &  K  0.  Ry.  v.  Walton,  104  S.  W.,  416;  Lakey  v. 
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Teiaa  &  Pac.  By.,  33  Texas  Civ.  App.,  44;  Texarkana  &  Ft.  S.  By. 
V.  Anderson,  111   S.  W.,  173. 

Employes  of  a  railroad  company  who  are  not  working  together 
at  the  same  time  and  place  are  not  fellow  servants  of  each  other. 
Bev.  Statutes,  art.  4560h;  Lakey  v.  Texas  Pac.  By.,  33  Texas  Civ. 
App.,  44;  Bailway  v.  Cloyd,  78  S.  W.,  43;  Gulf,  C.  &  S.  F.  Ry.  v. 
Elmore,  35  Texas  Civ.  App.,  56;  International  &  6.  N.  B.  Co.  v. 
Still,  101  S.  W.,  442;  Long  v.  Chicago,  B.  I.  &  T.  By.  Co.,  94  Texas, 
53. 

E,  B.  Perkins,  Marsh  &  Mcllwaine  and  J.  -S.  Mcllwaine,  for 
appellee. — Appellant  and  his  co-employes  working  under  the  direction 
of  a  foreman  in  appellee's  bridge  and  building  yard  in  loading  cattle 
guard  timbers  upon  a  flat  car  to  be  sent  out  on  the  road  for  making 
repairs,  the  loading  of  said  timbers  being  expedited  by  the  use  of  a 
derrick  car  consisting  of  a  flat  car  upon  which  there  was  placed  a 
derrick  and  a  "dinkey^,  or  stationary  engine,  were  not  engaged  in  a 
work  necessarily  and  directly  connected  with  the  movement  and 
operation  of  a  car  within  the  fellow-servants  statute.  Bailway  v. 
Howard,  97  Texas,  513;  Bailway  v.  Anderson,  111  S.  W.,  173; 
Walker  v.  Bailway,  112  S.  W.,  430;  Gulf,  C.  &  S.  F.  By.  v.  Johnson, 
47  Texas  Civ.  App.,  74;  Lakey  v.  Texas  &  Pac:,  33  Texas  Civ.  App., 
44;  Texas  &  Pac.  By.  v.  Webb,  31  Texas  Civ.  App.,  498;  Lawrence 
V.  Texas  Cent.  By.,  25  Texas  Civ.  App.,  293. 

Appellant  and  those  with  whom  he  was  working  under  the 
direction  of  the  foreman  not  being  engaged  in  the  work  of  operating 
a  car,  but  being  engaged  in  the  common  service  of  appellee  in  the 
same  grade  of  employment  and  doing  the  same  character  of  work  and 
working  together  at  the  same  time  and  place  and  at  the  same  piece 
of  work  and  to  a  common  purpose  were  fellow  servants.  Bailway  v. 
Qoyd,  78  S.  W.,  43;  Lakey  v.  Texas  &  Pac.  By.,  33  Texas  Civ.  App., 
44;  Galveston,  H.  &  S.  A.  By.  v.  Still,  45  Texas  Civ.  App.,  169; 
Bailway  v.  Cochran,  109  S.  W.,  261. 

WILLSOX,  Chief  Justice. — While  engaged  in  appellee's  service 
as  an  employe  in  its  bridges  and  building  department,  appellant 
suffered  injuries  to  his  person,  on  account  of  which  he  prosecuted  an 
action  for  damages.  From  a  judgment  in  appellee's  favor,  rendered 
in  acordance  with  the  verdict  of  a  jury,  he  prosecutes  this  appeal. 

It  appeared  from  the  evidence  that  appellant  and  five  other 
employes  of  appellee,  under  a  foreman  named  Enwright,  by  means 
of  a  derrick  were  engaged  in  loading  heavy  pieces  of  timber,  used  in 
constructing  cattle  guards,  on  to  a  car  on  appellee's  track.  The 
derrick  was  on  another  car  on  the  track,  and  was  operated  by  power 
furnished  by  an  engine  on  the  same  car,  it  seems.  The  car  on 
which  the  pieces  of  timber  were  being  loaded  was  just  south  of  the 
car  on  which  the  derrick  and  the  engine  which  operated  it  were 
loaded.  The  pieces  of  timber  to  be  loaded  were  to  the  riglit  of  the 
car  on  which  they  were  to  be  loaded,  about  forty  feet  from  it.  They 
were  to  be  loaded  one  at  a  time,  and  in  loading  them  it  seems  to 
have  been  the  duty  of  two  of  the  men  to  fasten  to  one  of  the  pieces, 
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dogs  or  grappling-irons  attached  to  the  end  of  a  cable  running  from 
%  the  boom  of  the  derrick,  and  the  duty  of  the  foreman,  Enwright,  to 
.  so  operate  the  engine  as  to  wind  the  cable  at  its  other  end  on  a 
drum  forming  a  part  of  the  derrick,  and  so  drag  the  piece  of  timber 
to  a  position  where  it  would  be  hoisted  by  the  derrick  to  a  point 
above  the  level  of  the  car.  It  was  the  duty  of  appellant  and  the 
men  assisting  him,  by  means  of  a  guy-rope  extending  from  the  boom, 
from  their  position  on  the  east  side  of  the  track,  to  hold  the  boom  in 
a  proper  position  while  the  piece  of  timber  was  being  dragged  to  a 
position  for  loading  on  the  car,  and  when  it  reached  such  a  position, 
by  pulling  on  the  guy-line,  to  swing  the  piece  of  timber  to  a  point 
where,  when  the  cable,  by  the  operation  of  the  engine  was  unwound, 
the  other  two  men,  whose  position  was  on  the  car  being  loaded,  could 
take  hold  of  same  and  properly  place  it  on  the  car.  At  the  time 
appellant  suffered  the  injuries  he  complained  of  one  car  had  been 
loaded  with  the  pieces  of  timber,  one  of  the  pieces  had  been  loaded 
upon  another  car,  and  by  means  of  the  cable  another  piece  was  being 
dragged  towards  the  car.  At  that  time  appellant,  it  seems,  was 
standing  on  the  east  side  of  the  track  with  one  of  his  feet  resting 
on  a  heavy  piece  of  timber  around  which  he  had  wrapped  the  guy- 
rope,  to  the  free  end  of  which  he  was  holding,  when  the  piece  of 
timber  on  the  other  side  of  the  track,  as  it  was  being  dragged  towards 
the  car,  struck  a  skid,  the  effect  of  which,  it  seems,  was  to  suddenly 
jerk  further  east  the  boom  to  which  the  guy-rope  held  by  appellant 
was  attached,  and  at  the  same  time  jerk  further  east  the  piece  of 
timber  around  which  appellant  had  wrapped  the  guy-rope.  As  a 
result,  appellant,  who  was  holding  to  the  end  of  the  guy-rope,  was 
thrown  in  front  of  the  piece  of  timber,  when  it  fell  on  him  and 
broke  one  of  his  legs. 

After  stating  the  case. — By  his  first  assignment  of  error  appellant 
complains  of  action  of  the  court  in  instructing  the  jury  that  the  men 
engaged  in  assisting  him  in  loading  the  timbers,  except  the  foreman, 
Enwright,  were  his  fellow  servants.  In  his  petition  after  alleging 
the  manner  in  which  the  pieces  of  timber  were  being  loaded  upon  the 
car,  appellant*  alleged  that  the  accident  resulting  in  the  injury  of 
which  he  complained  was  caused  by  the  "negligence  of  defendant,  its 
agents,  servants  and  employes  in  operating  said  derrick  and  engine 
and  in  loading  said  timbers.^'  The  allegations  following  the  one 
just  quoted  from  the  petition  were  as  follows:  "That  Jim  Enwright, 
the  foreman,  whose  duty  it  was  to  properly  place  said  derrick  car 
for  hoisting  and  loading  the  timbers,  negligently  placed  the  same  in 
such  position  that  the  timbers  had  to  be  drawn  at  an  angle  requiring 
more  power  to  draw  the  same  and  rendering  it  impossible  for  the 
plaintiff  to  hold  the  guy-rope  in  safety  while  the  timbers  were  thus 
being  drawn,  hoisted  and  loaded;  that  it  was  the  duty  of  said  Jim 
Enwright  who  was  running  said  engine  to  operate  the  same  in  a 
careful  manner  consistent  with  the  safety  of  this  plaintiff  and  the 
other  employes  engaged  in  said  work;  that  notwithstanding  his 
said  duty  he  negligently  ran  said  engine  in  a  careless  and  reckless 
manner,  at  a  high  and  dangerous  rate  of  speed  and  suddenly  turned 
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on  the  steam  causing  the  same  to  jerk  the  guy-rope  that  was  being 
held  by  the  plaintiff  with  such  force  as  to  turn  the  piece  of  timber 
around  which  said  rope  was  fastened,  causing  plaintiff  to  be  thrown 
forward  and  injured,  as  hereinafter  set  out.  That  plaintiff  was 
standing,  at  the  time  of  his  injury,  on  the  east  side  of  the  car  that 
was  being  loaded  and  could  not  see  the  piece  of  timber  that  was  being 
drawn  by  the  derrick  from  the  west  side  of  said  car;  that  it  was  the 
duty  of  Jim  Enwright,  the  foreman,  to  see  that  the  timber  did  not 
strike  against  anything  while  being  drawn  that  would  be  likely  to 
injure  plaintiff  or  endanger  his  safety ;  that  it  was  also  his  duty  when 
he  saw  the  timber  strike  or  about  to  strike  against  the  skid  way  or 
other  immoyable  object,  to  stop  the  engine  or  to  notify  plaintiff  of 
the  imminent  danger;  that  notwithstanding  his  said  duty  the  said 
Enwright  negligently  permitted  said  timber  to  strike  against  a  skid- 
way  or  other  immovable  object  and  negligently  failed  to  stop  the 
engine  or  to  notify  plaintiff  of  the  danger  after  he  saw  or  by  the  use 
of  ordinary  diligence  could  have  seen  that  said  timber  waa  about  to 
strike  against  some  object  that  would  endanger  plaintiff's  safety. 
That  by  and  through  said  acts  of  negligence  said  accident  and  injury 
occurred.**  In  determining  whether  the  instruction  complained  of 
was  materially  erroneous  or  not,  we  are  confined  to  a  consideration 
of  the  acts  and  omissions  specifically  alleged  in  the  petition,  and  relied 
upon  as  constituting  negligence.  San  Antonio  &  A.  P.  By.  Co.  v. 
DeHam,  93  Texas,  78 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Younger,  10  Texas 
Civ.  App.,  141 ;  Wallace  v.  San  Antonio  &  A.  P.  By.  Co.,  42  S.  W., 
865.  It  will  be  noted  that  the  specific  acts  and  omissions  relied  upon 
as  n^ligence  are  all  charged  to  be  acts  and  omissions  of  the  foreman, 
Enwright,  alone,  and  not  acts  or  omissions  of  the  other  men,  or  any 
of  them,  assisting  appellant  in  loading  the  timber.  As  by  his  plead- 
ings, appellant  did  not  seek  a  recovery  on  account  of  negligence  of 
other  of  appellee's  employes  than  Enwright,  whether  the  conclusion 
of  the  court  that  the  other  employes  were  appellant's  fellow  servants 
was  a  proper  one  or  not  is  immaterial.  The  court  instructed  the  jury 
that  appellee  would  be  liable  for  the  negligence  of  Enwright  in  re- 
spect to  the  matters  submitted  to  them,  and  in  the  condition  of  the 
pleadings  Enwright's  conduct  alone  could  be  made  the  basis  of  a  re- 
covery in  favor  of  appellee. 

Complaint  is  made  in  the  sixth  assignment  of  error  of  the  refusal 
of  the  court  to  give  to  the  jury  a  special  charge  requested  by  appellant 
as  follows:  "You  are  charged  at  the  instance  of  plaintiff  that  if  you 
believe  from  the  evidence  that  it  was  the  duty  of  Jim  Enwright,  the 
foreman,  to  properly  place  the  derrick  car  for  drawing,  hoisting  and 
loading  the  timbers  and  that  he  negligently  placed  the  same  in  such 
a  position  that  the  timbers  had  to  be  drawn  at  an  angle  requiring 
more  power  to  draw  the  same  and  rendering  it  impossible  for  plain- 
tiff to  hold  the  guy-rope  in  safety  while  the  timbers  were  being  drawn, 
hoisted  and  loaded  and  that  his  said  act  in  so  placing  the  car  was  an 
act  of  negligence  as  that  term  has  been  defined  to  you  in  the  main 
charge,  which  was  the  direct  and  proximate  cause  of  plaintiff's  injury, 
if  any,  and  you  further  find  that  plaintiff  was  free  from  contributory 
n^ligence  as  that  term  has  been  defined  to  you,  then  you  will  find 
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for  plaintiflf."  And  by  his  seventh  assignment  of  error  appellant  com- 
plains of  the  action  of  the  court  in  refusing  to  give  to  the  jury  a 
special  charge  requested  by  him  as  follows:  "You  are  charged  at 
the  instance  of  plaintiflE  that  if  you  find  from  the  evidence  that  it 
was  the  duty  of  Jim  Enwright,  the  foreman,  to  see  that  the  timber 
did  not  strike  against  anything  while  being  drawn  that  would  likely 
injure  plaintiff  or  endanger  his  safety,  or  if  you  find  from  the  evi- 
dence that  Enwright  saw  the  timber  about  to  strike  against  the  skid- 
way  and  he  failed  to  stop  the  engine  or  to  notify  plaintiff  qf  the 
danger,  and  you  further  find  that  the  said  Enwright  was  negligent, 
as  that  term  has  been  defined  to  you,  in  permitting  said  timber  to 
strike  against  the  skidway,  or  if  he  saw  or  by  the  use  of  ordinary 
care  could  have  seen  that  the.  timber  was  about-  to  strike  against  the 
skidway  and  he  failed  to  stop  the  engine  or  to  notify  plaintiff  and 
that  said  acts  of  negligence,  if  any,  were  the  direct  and  proximate 
cause  of  plaintiff's  injury,  if  any,  then  you  will  find  for  plaintiff." 
In  appellant's  brief  said  two  assignments  are  grouped  with  another 
one,  to  wit,  that  the  "court  erred  in  failing  to  submit  to  the  jury  all 
the  issues  of  negligence  made  by  the  pleadings  and  evidence/'  and 
under  the  three  assignments  of  error  so  grouped  is  a  proposition  as- 
serting it  to  be  the  "duty  of  the  court  to  submit  all  issues  of  law  and 
fact  icy  the  jury  raised  by  the  pleadings  and  evidence,  and  especially 
is  this  true  when  the  issues  which  have  been  omitted  are  called  to  the 
attention  of  the  court  by  special  charge."  The  proposition  is  followed 
by  a  statement  from  the  record  of  pleadings  and  evidence  which  ap- 
pellant contended,  it  seems,  made  it  the  duty  of  the  court  to  give 
to  the  jury  the  instructions  as  requested.  Appellee  objects  to  the 
consideration  by  this  court  of  said  sixth  and  seventh  assignments  of 
error  on  the  ground  that  they .  complain  of  the  action  of  the  court 
with  respect  to  matters  distinct  from  each  other,  and  therefore  that 
grouping  them  as  stated  was  a  violation  of  rules  controlling  the  brief- 
ing of  cases  on  appeal  to  this  court.  We  are  inclined  to  think  that 
the  manner  in  which  the  assignments  are  presented  in  appellant's 
brief  justly  subjects  them  to  the  objection  urged.  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Cain,  57  Texas  Civ.  App.,  531;  Western  U.  Tel.  Co. 
V.  Waller,  37  Texas  Civ.  App.,  515.  But,  nevertheless,  we  have  con- 
sidered the  assignments  and  think  they  should  be  overruled.  The  one 
just  quoted  above,  if  unobjectionable  on  other  grounds,  properly  was 
refused  because  it  ignored  the  issue  of  assumed  risk  on  his  part,  made 
by  evidence  tending  to  show  that  he  had  had  much  experience  in  the 
kind  of  work  he  was  then  engaged  in,  knew  the  dangers  attending 
it,  knew  the  position  of  the  derrick  and  other  car  with  reference  to 
the  pile  of  lumber,  etc.,  and  chose  for  himself  the  position  he  occu- 
pied at  the  time  of  the  accident.  The  other  charge  requested,  we 
think,  properly  was  refused,  if  for  no  other  reason,  because  it  author- 
ized the  jury  to  find  for  appellant  if  they  believed  from  the  evidence 
that  Enwright  saw  that  the  piece  of  timber  to  be  loaded,  as  it  was 
being  dragged  to  tlie  car,  was  about  to  strike  against  the  skidway  and 
failed  to  stop  the  engine  or  notify  appellant  of  the  danger,  notwith- 
standing they  may  also  have  believed  from  the  evidence  that  he  could 
not,  after  seeing  that  said  piece  of  timber  was  about  to  so  strike,  have 
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stopped  the  engine  or  notified  appellant  of  his  danger  in  time  to  have 
saved  him  from  the  injury  he  suffered. 

The  judgment  is  affirmed.  * 

Affirmed, 

Writ  of  error  refused. 


International  &  Great  Northern  Railroad  Company  v. 

Cayetano  Garcia. 

Decided  February  18,  1900. 

L^HegligeiLoe — ^Pleading — ^Variance. 

Evidence  of  negligence  by  a  section  foreman  (getting  foot  caught  in  wheel 
and  being  drawn  under  car)  causing  the  derailment  of  a  hand  car  and  injury 
to  a  section  hand,  considered  and  held,  to  support  the  substance  of  the  alle- 
gations  of  the  petition,  to  present  no  vafiance,  and  to  justify  submission  of 
the  issue  and  refusal  of  a  peremptory  charge  for  defendant. 

8. — Charge— Omission. 

Failure  of  the  charge  to  present  all  the  defenses  does  not  present  reversible 
error  in  the  absence  of  a  requested  instruction  supplying  such  omission. 

S. — ^Negligence— Evidence. 

It  is  for  the  jury  to  draw  the  inference  of  negligence  from  the  facts  proven, 
it  is  neither  necessary  nor  proper  that  witnesses  testify  that  the  act  was 
negligent. 

4. — ^He^ligence— Definition. 

On  the  issue  of  negligence  of  a  section  foreman  the  care  required  was 
properly  defined  as  "that  which  a  person  of  ordinary  prudence  would  exercise 
under  the  same  or  similar  circumstances."  No  less  degree  was  required  of  a 
foreman. 

ff. — Briefs — ^Assignments — ^Propositions. 

An  assignment  of  error  cannot  be  treated  as  a  proposition  where  it  is  too 
general  to  constitute  one. 

6.— ICaster  and  Servant — ^Assumed  Bisk — ^Pleading. 

The  defense  that  the  risk  of  negligence  by  a  foreman  was  assumed  by  a 
section  hand  because  of  his  knowledge  of  previous  similar  acts  of  negligence, 
must  be  pleaded  by  defendant  in  order  to  raise  such  issue. 

7. — ^Hegligence— Acting  to  Avert  Peril. 

Evidence  considered  and  held  not  to  raise  the  issue  nor  justify  a  charge 
on  excusing  the  negligent  act  of  a  section  foreman  as  done  to  avert  peril. 

Appeal  from  the  District  Court  of  Hays  County.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

S.  R.  Fish&r,  J.  H.  Tdllichet  and  8.  W.  Fisher  (N.  A.  Stedman 
and  Jno,  M.  King,  of  counsel),  for  appellant. — ^When  plaintiff  accepted 
service  with  defendant  as  a  section  hand  he  assumed  all  risk  of  injury 
ordinarily  incident  to  the  employment  in  which  he  engaged,  including 
the  risk  of  being  injured  by  inevitable  accident,  or  from  derailment 
of  the  car  not  caused  by  the  negligence  or  want  of  ordinary  care  of 
the  defendant  or  its  agents  or  servants  in  charge  of  the  car,  and  also 
assumed  the  risk  of  injury  from  the  acts  or  practices  of  the  defendant 
or  its  agents,  or  its  manner  of  conducting  its  business^  which  were 
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known  to  him  before  the  happening  of  the  acts  complained  of.  Texas 
Portland  C.  Co.  v.  Poe,  32  Texas  Civ.  App.,  469;  San  Antonio  &  A. 
P.  By.  Co.  V.  Waller,  27  Texas  Civ.  App.,  44;  Ft.  Worth  &  D.  C.  By. 
Co.  V.  Gilstrap,  25  Texas  Civ.  App.,  304;  Webb  v.  Bailway  Co.,  27 
Texas  Civ.  App.,  75 ;  International  &  6.  N.  By.  Co.  v.  Story,  26  Texas 
Civ.  App.,  23;  International  &  G.  N.  By.  Co.  v.  McCarthy,  64  Texas, 
632;  Bonnet  v.  Bailway  Co.,  89  Texas,  72;  Bailway  Co.  v.  Bradford, 
66  Texas,  732;  Bailway  Co.  v.  Drew,  59  Texas,  10;  Bailway  Co.  v. 
Lempe,  59  Texas,  19;  Williams  v.  Bailway  Co.,  116  N.  Y.,  628;  Love- 
joy  V.  Bailway  Co.,  125  Mass.,  79;  Quill  v.  H.  &  T.  C.  By.  Co.,  93 
•  Texas,  616;  Missouri  Pac.  By.  Co.  v.  Somers,  71  Texas,  700;  Missouri 
Pac.  By.  Co.  v.  Somers,  78  Texas,  439;  Green  v.  Cross  &  Eddy,  79 
Texas,  130;  Texas  &  P.  By.  Co.  v.  French,  86  Texas,  96;  Bonnet  v. 
Q.,  H.  &  S.  A.  By.  Co.,  89  Texas,  75. 

B.  0.  Neighbors  and  Will  G.  Barber,  for  appellee. 

HODGES,  Associate  Justice. — The  appellee  was  a  section  hand 
in  the  employ  of  the  appellant  company.  On  the  13th  day  of  June, 
1906,  he  was  injured  by  the  derailment  of  a  handcar  upon  which  he 
and  other  employes  were  at  the  time  riding.  The  accident  was  caused 
by  the  section  foreman  falling  from  his  seat  on  the  front  end  of  the 
car,  across  the  track,  and  throwing  the  car  oflf.  It  is  charged  that 
the  section  foreman  was  negligent  in  permitting  his  feet  to  become 
entangled  or  caught  by  the  wheel  of  the  car,  thereby  causing  his  body 
to  be  jerked  or  thrown  in  *ront  of  the  car  and  run  over  by  the  wheels. 
A  trial  before  a  jury  resulted  in  a  verdict  for  the  appellee  for  $1,000. 

Appellant  insists  that  there  was  a  fatal  variance  between  the  allega- 
tions and  the  proof  as  "to  the  acts  of  negligence  relied  on.  That 
portion  of  the*  petition  which  undertakes  to  state  the  cause  of  action 
is  as  follows:  "The  section  foreman  was  seated  upon  said  car,  with 
his  feet  and  legs  hanging  from  off  and  in  front  of  the  car;  and  while 
in  this  position  the  said  foreman  carelessly,  recklessly  and  negligently 
slided  his  feet  and  legs  in  front  of  the  wheels  of  said  car  so  being 
propelled  by  plaintiff  and  other  section  hands,  and  while  said  car 
was  in  motion,  in  such  a  manner  that  his  feet  and  legs  became  en- 
tangled and  were  caught  under  and  by  the  wheels  of  said  car  belong- 
ing to  defendant,  and  thereby  caused  said  car  to  be  derailed  from  off 
the  track  and  throwing  plaintiff  violently  upon  the  ground  in  such 
a  manner  and  with  so  great  force  as  to  seriously  and  permanently  in- 
jure him,''  etc.  The  plaintiff  in  the  case  testified  that  he  was  stand- 
ing near  the  center  of  the  car  and  immediately  behind  Little,  the 
foreman.  Little  was  at  the  time  of  the  derailment  trying  to  kick 
dirt  off  the  track  with  his  foot,  and  had  been  in  that  position  for 
some  time.  The  cause  of  the  derailment  was  occasioned  by  Little's 
foot  being  caught  in  the  wheels.  The  car  passed  over  Little's  body 
and  was  derailed  thereby,  and  as  the  result  of  the  derailment  the 
plaintiff  fell  to  the  ground. 

Rodriguez,  another  witness,  testified  that  as  they  ran  down  to  the 
place  where  they  were  thrown  from  the  track  he  saw  a  small  rock  on 
the  rail;  that  there  were  three  rocks  about  the  size  of  an  egg.     He 
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did  not  remember  how  far  he  was  away  from  them  when  he  first  saw 
them — probably  about  six  stepd.  As  they  approached  these  rocks  Mr. 
Little  tried  to  remove  them  with  his  foot  by  kicking  at  them.  At 
the  time  he  kicked  witness  thought  the  wheel  caught  his  pants ;  he  saw 
that.  The  car  was  not  going  very  fast.  On  cross-examination,  in 
speaking  of  the  rocks,  he  stated  "they  were  about  the  size  of  a  hen 
egg.  He  thought  the  boss  knocked  all  three  of  them  off,  and  thought 
that  it  was  about  the  time  he  knocked  them  off  that  his  pants  were 
caught  in  the  wheels.  He  saw  the  boss  when  he  started  to  kick  them 
off;  didn't  know  how  far  off  he  was  from  them  when  he  began  hang- 
ing his  feet;  the  boss  was  in  the  habit  of  doing  that.''  Little,  the 
foreman,  in  speaking  of  how  the  accident  occurred,  says  that  they 
were  going  at  the  time  at  about  from  six  to  ten  miles  an  hour.  The 
position  he  took  on  the  front  end  of  the  car  was  one  usually  taken 
by  a  foreman.  He  was  looking  ahead  for  obstructions,  and  saw  a 
siqall  rock  on  the  track  ahead  of  them  as  large  as  a  hen's  egg,  or 
la^er.  They  had  approached  to  within  fifteen  or  eighteen  feet  of  it 
when  he  saw  it.  He  did  not  think  it  would  have  been  possible  to 
stop  the  car  in  that  space,  running  at  the  rate  of  speed  they  were. 
They  were  probably  about  twenty  feet  from  it  when  he  saw  the  rock. 
He  kicked  at  the  rock  to  get  it  off  the  rail,  and  was  not  quick  enough, 
or  something,  and  lost  his  balance  and  fell  off.  The  handcar  ran  over 
him  and  went  about  sixty  feet  beyond.  He  had  frequently  kicked  at 
rocks  before. 

There  is  no  material  variance  between  the  pleadings  and  this  evi- 
dence. The  gist  of  the  allegations  was  that  the  foreman  negligently 
permitted  his  feet  and  legs  to  be  caught  by  the  wheel,  and  his  body 
jerked  in  front  of  the  car,  thus  causing' the  derailment  and  the  alleged 
injury  to  the  appellee.  It  was  only  necessary  that  the  substance  of 
the  issue  be  proven.  Hicks  v.  Galveston,  H.  &  S.  A.  Ey.  Co.,  96 
Texas,  355. 

The  proposition  under  the  second  and  third  assignments  of  error 
attacks  the  charge  of  the  court  in  failing  to  state  all  the  defenses  re- 
lied on  by  the  appellant,  contending  that  inevitable  accident  was  one 
of  the  defenses  pleaded  as  the  cause  of  the  derailment  of  the  car. 
We  do  not  so  construe  the  pleadings.  Neither  do  we  think  the  charge 
subject  to  the  criticism  urged.  If  the  court  had  omitted  a  material 
portion  of  the  pleadings  of  the  appellant  in  the  statement  of  its  de- 
fenses, this  would  not  of  itself  have  been  an  affirmative  error;  and  in 
the  absence  of  a  refusal  to  give  a  special  charge  covering  the  omission, 
there  was  no  ground  for  complaint.  A  court  is  not  required  to  state 
any  more  of  the  pleadings  of  the  parties  than  he  deems  necessary;  and 
if  there  should  he  an  omission,  the  party  complaining  should  request 
a  special  charge  before  he  will  be  heard  to  urge  this  omission  on 
appeal  as  a  ground  for  reversal.  Missouri  Pac.  Ry.  Co.  v.  Lehm- 
berg,  75  Texas,  66. 

As  to  the  fourth  assignment,  we  deem  it  only  necessary  to  say  that 
in  our  opinion  there  was  sufficient  evidence  of  negligence  on  the  part 
of  the  foreman  to  authorize  the  court  to  submit  that  issue  to  the 
jury.  It  was  not  essential  to  proof  of  negligence  that  some  witness 
should  have  testified  that  the  acts  done  by  the  foreman  were  careless 
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or  negligent.  Such  evidence,  if  offered,  would  not  have  been  admissi- 
ble. It  was  for  the  jury  to  say  whether  the  foreman's  conduct  in 
undertaking  to  kick  the  rocks  from  the  rail  in  front  of  the  car  at  the 
time  and  under  the  circumstances  then  existing,  was  prudent  and 
free  from  negligence.  This  also  disposes  of  assignments  Nos.  ten  and 
twelve. 

We  think  the  court  submitted  the  proper  test  in  telling  the  jury 
that  ^'negligence  was  the  failure  to  exercise  that  degree  of  care  and 
caution  which  a  person  of  ordinary  prudence  would  exercise  under  the 
same  or  similar  circumstances,'^  and  properly  refused  the  charge  re- 
quested by  the  appellant  giving  as  the  test  what  an  ordinarily  prudent 
foreman  would  have  done  under  the  circumstances.  We  know  of  no 
rule  that  permits  the  exercise  of  less  care  on  the  part  of  a  section 
foreman  in  order  to  escape  the  charge  of  negligence,  than  is  exacted 
of  others  similarly  situated. 

Assignments  Nos.  seven,  eight  and  nine  are  too  general  to  be  con- 
sidered as  propositions  within  themselves,  and  are  not  followed  by  any 
distinct  propositions  as  required  by  the  rules.  Simply  labeling  an 
assignment  a  proposition  does  not  make  it  one. 

The  thirteenth  assignment  is  based  on  the  refusal  of  the  court  to 
give  a  peremptory  instruction  to  find  for  the  defendant  below  upon 
the  assumption  that  the  acts  of  the  foreman  were  not  the  proximate 
cause  of  the  injury.     The  charge  was  properly  refused. 

Special  charge  No,  six  requested  and  refused  submits  a  defense  not 
pleaded  as  one  of  the  risks  assumed  by  appellee.  The  charge  seeks  to 
exonerate  the  appellant  from  liability  upon  the  ground  that  the  ap- 
pellee assumed  the  risk  of  injuries  from  the  acts  and  practices  of  the 
ajJpellant  and  its  agents  which  were  known  to  him  "before  the  hap- 
pening of  the  acts"  complained  of.  No  such  defense  as  this  was 
pleaded.  It  was  alleged  by  the  appellant  that  the  appellee  assumed 
the  risk  or  danger  of  the  car's  being  derailed,  by  someone  falling  from 
the  car  by  accident  and  through  no  want  of  ordinary  prudence.  But 
that  issue  is  not  presented  in  the  requested  charge.  The  assumption 
by  the  servant  of  the  risk  of  being  injured  from  a  danger  caused  by 
the  negligence  of  the  master  or  his  representative,  or  that  arising  from 
a  faulty  system  of  doing  business,  is  a  special  defense  and  must  be 
pleaded  in  order  to  be  made  available.  While  in  some  instances  the 
assumption  of  a  particular  risk,  or  danger,  may  be  urged  as  a  defense 
under  a  general  plea  charging  that  the  plaintiff  in  the  case  assumed 
the  risks  of  the  dangers  from  which  his  injuries  resulted,  yet  when 
the  particular  risk  is  specified  this  defense  is  restricted  to  those  al- 
leged. In  this  case  there  is  no  general  plea  of  assumed  risk,  nor  is 
the  particular  risk  here  sought  to  have  been  brought  to  the  attention 
of  the  jury  mentioned  in  the  pleadings  of  the  defense.  Besides,  the 
charge  does  not  announce  a  correct  proposition  of  law.  In  Gulf,  C. 
&  S.  P.  Ry.  Co.  V.  Brentford,  79  Texas,  619,  our  Supreme  Court  says: 
"When  the  cause  of  the  injury  is  the  direct  act  of  the  master,  or  his 
representative,  it  can  not  be  said  that  the  servant's  remaining  in  the 
employment  is  the  proximate  cause  of  the  injury,  even  though  the 
servant  may  have  known  that  the  master  or  his  representative  had 
frequently  done  the  same  or  similar  acts  which  imperiled  his  safety; 
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for  the  act  which  in  such  case  causes  the  injury  is  the  wrongful  act 
of  the  master  or  of  his  representative,  the  result  of  the  exercise  of 
the  will  of  the  one  or  the  other,  and  hence  the  proximate  cause  of 
the  effect,  from  which  the  master  ought  not  to  be  permitted  to  go 
free  from  liability  on  the  ground  that  the  servant  knew  he  had,  before 
the  happening  of  the  injury,  done  acts  such  as  that  from  which  the 
iDJury  resulted,  but  still  remained  in  his  service.*' 

Special  charge  No.  seven  requests  the  court  to  submit  an  issue  not 
raised  by  the  evidence.  There  was  no  testimony  that  tlie  foreman 
thought  that  the  rocks  at  which  he  claims  to  have  kicked  would  derail 
the  car,  or  that  he  did  so  to  avert  a  peril.  This  special  charge  is  also 
erroneous  in  assuming  to  tell  the  jury  as  a  matter  of  law  that  if  he 
attempted  to  remove  the  obstruction  under  those  conditions  his  act 
was  not  negligent. 

The  remaining  assignments  are  overruled,  and  the  judgment  is 
affirmed. 

Affirmed^ 

Writ  of  error  refused. 

Southern  Telegraph  &  Telephone  Company  v.  W.  C.  Evans. 

Decided  February  18,  1009. 

1.— Eleotridty — Telephone— Llffhtnlnff — Neffligence. 

Evidence  considered  and  held  to  support  a  recovery  of  damages  against  a 
telephone  company  for  negligence  in  failing  to  provide  a  lightning-arrester  de- 
vice with  a  ground  wire,  where  its  wires  entered  the  house  of  a  subscriber, 
whereby  one  of  the  inmates  received  a  shock  from  electricity  carried  into  the 
building  by  the  telephone  wires  during  a  storm. 

■ 

8.— Injury  to  Person — ^Pleading — ^Deafness. 

An  allegation  that  by  an  electrical  shock  incurred  through  defendant's  neg- 
ligence, plaintiff  suffered  ''serious,  painful  and  permanent  bodily  injuries,"  held 
not  limited  to  particular  injuries  subsequently  described  in  the  petition,  and 
to  support  the  pit)of  of  impairment  of  hearing  as  a  result  of  the  snock,  though 
deafness  was  not  specially  alleged  as  a  result. 

S.— Same — Simulated  Injnriei — ^Kebntting  Evldenee— Damages. 

Evidence  of  deafness  resulting  from  injury  to  the  person,  if  not  admissible 
because  not  alleged  as  one  of  the  particular  results  enumerated,  was  receivable 
in  rebuttal  as  showing  permanent  injury,  where  defendant  introduced  evidence 
to  show  that  the  injuries  were  only  slight  and  temporary.  The  Question 
whether  such  impairment  could  then  be  considered  as  an  element  of  aamages 
would  not  arise  on  objection  to  the  introduction  of  the  testimony,  but  only 
on  objection  to  the  charge  of  the  court  on  damages. 

4.— Sridence— Expert — Qnaliileations. 

The  question  of  the  qualification  of  a  witness  to  testify  as  an  expert  must 
be  largely  left  to  the  discretion  of  the  trial  court,  and  his  decision  will  be  held 
error  only  where  abuse  of  such  discretion  appears.  The  competency  of  the 
witness  is  determined  by  the  qualifications  he  exhibits,  and  not  by  his  own 
opinion  as  to  whether  or  not  he  deserves  to  be  called  an  expert. 

S.— Evidence — ^Declarations  of  Serrant — ^Harmless  Error. 

Testimony  as  to  statements  of  a  telephone  operator,  in  response  to  a  re- 
quest to 'call  the  house  of  E.,  who  wanted  a  physician,  that  his  telephone  was 
"torn  up  by  lightning,"  held  admissible  as  part  of  the  res  gestae,  though  made 
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twenty-five  minutes  after  the  accident  at  E.'s  bouse,  an  electrical  shock,  which 
was  the  subject  of  investigation;  but  if  error,  its  admission  was  not  ground 
for  reversal  where  the  same  facts  appeared  from  other  testimony. 

6. — ^Electricity — Negligence — Charge. 

Instruction  upon  ibe  issue  as  to  n^Iigence  of  a  telephone  company  in 
failing  to  provide,  for  arresting  the  entry  of  danserous  currents  of  electricity 
from  its  wires  into  the  house  of  a  patron,  proper  devices  at  the  point  of  entry, 
held  not  subject  to  the  objections:  (1)  That  it  denied  defendant  protection 
from  liability  if  other  sufficient  devices  for  the  patron's  protection  had  been 
employed  by  it;  (2)  that  it  was  unsupported  by  evidence  that  the  device  in 
question  would  have  averted  the  injury;  (3)  that  it  imposed  an  absolute  duty 
to  select  the  best  device,  instead  oi  mere  exercise  of  reasonable  care  to  do  so. 

7. — ^Requetted  Instmctioni. 

Charges  are  properly  refused  where  they  ignore  an  hypothesis  supported 
by  evidence  and  justifying  a  verdict  for  plaintiff  in  spite  of  the  facta  which 
the  requested  charges  hold  to  constitute  a  .defense. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below  be- 
fore Hon.  E.  W.  Simpson. 

W.  S.  Bramlett  and  S.  A.  Lindsey,  for  appellant. — There  being  no 
testimony  in  the  ease  whereby  the  jury  could  have  reached  the  con- 
clusion that  the  atmospheric  electricity  which  struck  the  plaintifiFs 
wife  was  conducted  along  defendant's  wires  and  into  the  plaintiffs 
residence,  it  was  error  for  the  court  to  overrule  defendant's  motion 
for  a  new  trial  raising  such  question.  S.  W.  Tel.  &  Tel.  Company 
V.  Morris,  106  S.  W.,  426;  S.  W.  Tel.  &  Tel.  Company  v.  Keys  and 
Casey,  110  S.  W.,  767;  Byeriy  v.  Consolidated  L.  P.  &  Ice  Co.,  109 
S.  W.,  1065;  S.  W.  Tel.  &  Tel.  Company  v.  Morris,  106  S.  W.,  426, 
and  authorities  cited. 

The  injury  was  not  the  proximate  result  of  defendant's  negligence 
and  defendant's  motion  for  new  trial  should  be  granted.  So.  Bell 
Co.  V.  McTyer,  137  Ala.,  601;  8  Am.  Elec.  Cas.,  501. 

The  allegations  of  the  plaintiff's  petition  are  insufficient  to  sustain 
a  claim  for  damages  for  an  alleged  injury  to  the  hearing  of  plaintiff's 
wife.    S.  W.  Tel.  &  Tel.  Co.  v.  Tucker,  98  S.  W.,  909-910. 

J.  A.  Bvlloch  and  J,  S.  Mcllwaine,  for  appellee. — The  witness  Fox 
having  testified  that  he  was  not  an  expert  in  electricity  and  that  he 
did  not  claim  to  be  an  expert  electrician,  his  testimony  was  incom- 
petent upon  the  issue  of  the  defendant's  negligence,  and  it  was  error 
for  the  court  to  admit  the  same  over  the  objections  of  the  defendant 
as  made.  Railway  Co.  v.  Hepner,  83  Texas,  140;  Ey.  Co.  v.  Sciacea, 
80  Texas,  354;  Baldridge  v.  Garrett,  75  Texas,  631;  Ry.  Co.  v.  Smith, 
52  Texas,  186;  Kansas,  G.  S.  L.  Ey.  Co.  v.  Scott,  1  Texas  Civ.  App., 
1;  72  Texas,  1;  72  S.  W.,  382;  68  S.  W.,  544;  49  S.  W.,  160;  31  S. 
W.,  695;  45  S.  W.,  832;  18  Texas,  498;  59  S.  W.,  626;  74  Texas, 
608;  96  Texas,  258;  49  S.  W.,  691. 

A  statement  made  by  the  operator  after  the  accident  and  not  in  the 
line  of  the  duti^  of  such  operator,  was  not  binding  upon  the  defend- 
ant and  such  testimony  was  incompetent  upon  the  issue  of  the  de- 
fendant's negligence  as  charged  in  the  plaintiff's  petition.     Railway 
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Co.  V.  Norris,  41  S.  W.,  708;  Noel  v.  Denman,  76  Texas,  310;  1 
Greenleaf  on  Ev.  (15th  ed.)^  sees.  113,  234;  Mechem  on  Agency,  sees. 
714-715;  16  Cyc,  p.  1013,  sec.  b.,  note  87,  and  authorities  there 
cited;  16  Cyc,  pp.  1021,  1022,  1023,  and  notes. 

The  law  only  imposing  upon  defendant  the  duty  of  exercising  due 
care  in  placing  such  known  and  approved  appliances  as  were  reason- 
ably necessary  to  guard  against  accidents  that  might  fairly  be  expected 
to  occur  from  lightning  when  conducted  to  the  house  over  the  de- 
fendant's wires^  and  the  testimony  showing  that  the  telephone  line 
wluch  ran  into  plain  tiff 'a  house  was  protected  by  efficient  fuses  to 
prevent  currents  of  high  potential  from  passing  into  plaintiff's  house, 
and  that  the  office  end  of  the  line  was  well  grounded  with  a  wire 
more  efScient  than  ground  wires  used  at  residence  stations,  it  was 
error  for  the  court  to  base  the  defendant's  liability  to  plaintiff  upon 
a  failure  to  use  a  ground  wire  at  plaintiff's  residence  or  require  de- 
fendant to  use  the  most  approved  appliance  in  use  at  plaintiff's  resi- 
dence. 

HODGES,  Associate  Justice. — The  appellant  owned  and  operated 
a  system  of  telephone  lines  in  the  town  of  Troupe,  and  one  of  its  tele- 
phones had  been  by  it  installed  in  the  residence  of  appellee  Evans. 
On  the  27th  of  February,  1907,  during  a  rain  and  thunder  storm, 
Mrs,  Evans,  the  wife  of  the  appellee,  received  a  severe  shock  from  a 
flash  of  lightning,  causing  the  personal  injuries  for  the  recovery  of 
which  this  suit  was  brought  against  the  appellant  company.  She  was 
at  the  time  standing  in  the  room  which  contained  the  telephone,  and 
within  four  or  five  feet  of  where  the  instrument  was  attached  to  the 
wall.  The  room  was  provided  with  doors  and  windows  and  a  brick 
chimney  with  an  open  fireplace.  At  the  time  of  the  accident  the 
other  members  of  the  family  were  in  another  room.  The  testimony 
on  the  part  of  the  appellee  shows  that  Mrs.  Evans  had  gone  into  this 
room  where  the  telephone  was,  alone;  that  a  rain  was  falling,  accom- 
panied by  thunder  and  lightning.  There  suddenly  appeared  a  bright 
flash  of  lightning  that  illuminated  the  room  like  a  ball  of  fire,  which 
was  immediately  followed  by  a  loud  report  like  the  discharge  of  a 
gun.  Appellee  and  other  members  of  the  family  immediately  rushed 
into  the  room  and  found  Mrs.  Evans  lying  unconscioois  upon  the  fioor 
within  about  four  feet  of  the  telephone.  She  was  burned  on  the  left 
side  of  her  neck  and  face  and  her  left  arm.  She  remained  uncon- 
scions  for  several  hours  thereafter.  An  effort  was  immediately  made 
over  the  telephone  in  the  Evans  residence  to  summon  a  physician, 
but  the  telephone  failed  to  work;  the  bell  would  not  ring,  and  no 
connection  could  be  obtained  with  the  central  office.  Subsequently,  a 
physician  was  summoned  over  another  telephone.  From  a  verdict 
and  judgment  in  favor  of  the  appellee  for  $1000  this  appeal  is  prose- 
cuted. 

The  suit  is  based  upon  a  charge  of  negligence  on  the  part  of  the 

telephone  company  in  failing  to  provide  and  install  in  connection  with 

its  telephone  at  the  residence  of  appellee  a  proper  device  for  arresting 

lightning,  an  instrument  commonly  known  as  a  ^^lightning-arrester," 

VoL  LIV  avil— 6. 
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together  with  a  ground  conneotion.  It  is  shown  that  the  proper  o£5ce 
of  this  instrument  is  to  prevent  a  heavy  charge  of  electricity  from 
going  into  a  residence  over  the  telephone  wires,  and  it  is  constructed 
with  the  design  to  automa<tically  cut  oflf  at  the  "arrester*'  any  connec- 
tion with  the  wires  inside  of  the  residence,  and  to  transmit  the  exces- 
sive current  over  another  wire  to  the  ground.  The  specific  negligence 
charged  is  that  the  appellant  company  fa^ed  to  install  in  connection 
with  its  arrester  device  what  is  called  a  "ground-connection/'  that  is, 
a  wire  running  from  the  "arrester**  to  the  ground.  Upon  this  issue 
as  to  whether  this  had  been  done  there  was  some  conflict  in  the  evi- 
dence, but  we  think  the  jury  was  justified  in  finding  that  there  was 
none  at  this  telephone. 

There  are  several  assignments  challenging  the  sufBciency  of  the 
evidence  to  support  the  verdict  of  the  jury,  even  if  it  be  admitted  that 
there  was  no  ground-connection  made  at  the  Evans  residence.  The 
duty  resting  upon  telephone  companies  to  adopt  precautions  for  pre- 
venting charges  of  atmospheric  electricity  from  entering  buildings  over 
their  telephone  wires  is  thus  stated  by  the  Supreme  Court  of  Vermont : 

"Having  undertaken  to  place  and  maintain  the  instrument  in  the 
house  and  connect  it  with  its  telephone  line  for  the  use  of  the  de- 
ceased, in  so  doing  it  was  under  the  duty  to  exercise  the  care  of  a 
prudent  man  under  like  circumstances.  If,  while  in  the  exercise  of 
such  care,  it  had  reasonable  grounds  to  apprehend  that  lightning 
would  be  conducted  over  its  wires  to  and  into  the  house,  and  there  do 
injury  to  persons  or  property,  and  -there  were  known  devices  for  ar- 
resting or  dividing  such  lightning  so  as  to  prevent  injury  therefrom 
to  the  house  or  persons  therein,  then  it  was  the  defendant's  duty  to 
exercise  due  care  in  selecting,  placing  and  maintaining,  in  connection 
with  its  wires  and  instruments,  such  known  and  approved  appliances 
as  were  reasonably  necessary  to  guard  against  accidents  that  might 
fairly  be  expected  to  occur  from  lightning  when  conducted  to  and 
into  a  house  over  its  telephone  wires."  Griffith  v.  New  England  Tel. 
&  Tel.  Co^  72  Vt.,  441,  52  L.  R.  A.,  919;  Southern  Bell  Tel.  &  Tel. 
Co.  V.  McTyer,  137  Ala.,  601;  1  Joyce  on  Electric  Law,  sec.  445. 

We  think  d;he  evidence  was  suflScient  to  authorize  a  jury  in  arriving 
at  the  following  conclusions  of  fact:  (1)  That  it  was  required  by 
the  rules  of  this  telephone  company,  and  also  of  others,  when  install- 
ing a  telephone  in  a  private  residence  to  also  put  in  a  lightning- 
arrester  device  to  which  was  attached  a  ground-wire,  and  that  this 
was  usually  done  by  telephone  companies;  (2)  that  no  ground-wire 
was  put  in  at  the  Evans  residence;  (3)  that  the  failure  to  make  such 
a  connection  was  the  omission  of  a  useful  part  of  the  arrester  device, 
and  from  such  omission  negligence  might  properly  be  inferred;  (4) 
that  Mrs.  Evans  was  shocked  by  a  current  of  atmospheric  electriciiy 
and  injured  in  the  manner  complained  of;  and  (5),  that  this  current 
of  electricity  from  which  she  received  the  shock  came  into  the  resi- 
dence over  the  appellant's  wires.  The  last  named  issue,  together  with 
the  contention  that  the  failure,  if  any,  to  install  a  ground-wire  at 
that  place  was  not  the  proximate  cause  of  the  injuries,  furnished  the 
principal  contest  in  the  trial  below,  and  are  here  presented  with  much 
elaboration  and  argument.     The  evidence  relied  upon  mainly  as  sup- 


1909.1  Southern  Tex.  &  Tel.  Co.  v.  Evahs.  67 

porting  the  contention  of  the  appellant,  confiisted  chiefly  of  the  tes- 
timony of  experts,  some  of  whom  had  afterward  examined  the  tele- 
phone instrument  which  was  in  the  Evans  residence  at  the  time  of 
the  accident,  and  others  who  gave  their  opinions  upon  hypothetical 
cases,  as  to  what  would  or  would  not  be  the  action  of  an  atmospheric 
current  of  electricity  under  given  conditions.  It  would  serve  no  useful 
purpose  to  here  give  this  evidence,  or  any  substantial  portion  of  it, 
in  detail.  It  is  sufficient  to  say  that  the  testimony  relating  to  those 
issues  was  conflicting,  and  was  of  such  character  that  a  flnding  either 
way  by  the  jury  should  not  be  disturbed  on  appeal.  There  were  some 
physical  facts  in  evidence  strongly  corroborative  of  the  testimony  of 
the  plaintiff's  witnesses  as  to  the  current  having  gone  into  the  resi- 
dence over  the  appellant's  wires.  The  main  reliance  for  rebutting 
this  was  the  testimony  of  the  experts  referred  to  concerning  the  laws 
which  govern  the  movements  of  the  electric  fluid  under  certain  condi- 
tions. By  this  appellant  sought  to  prove  that  the  injury  could  not 
have  resulted  from  any  failure  of  the  company  to  place  a  ground-wire 
at  that  point.  The  courts  are  probably  required  to  take  judicial  knowl- 
edge of  natural  laws  which  govern  the  causation  of  physical  phe- 
nomena, such  as  electric  activity,  and  in  that  respect  the  expert  testi- 
mony may  be  regarded  as  intended  more  for  the  judicial  enlighten- 
ment of  the  court  than  the  establishment  of  probative  facts.  How- 
ever, the  writer  deems  it  pertinent  to  say  that  whatever  may  be  the 
scientific  attainments  of  other  tribunals  regarding  the  nature  and 
character  of  electricity,  this  court  has  not  yet  acquired  sufficient  en- 
lightenment from  any  source  to  cause  us  to  cease  to  regard  with  won- 
der and  amazement,  and  with  a  sense  of  abject  helplessness,  the  mar- 
velous movements  and  perilous  pranks  of  that  mysterious  agency,  or 
force.  We  do  not  consider  it  a  reflection  on  the  learning  of  those 
who  testified  as  experts  on  the  trial  to  say  that  they  furnished  but 
little  illumination  except  to  explain  the  intricacies  of  telephonic  in- 
strumentalities as  used  today.  They  say  that  electricity  is  ^'freakish," 
and  thus  admit  their  ignorance  of  an  established  law  by  which  its 
movements  under  all  circumstances  are  governed.  Neither  do  they 
agree  among  themselves  what  it  will,  or  will  not  do,  under  given  cir- 
cumstances. The  jury  and  the  court  were  thus  left  much  to  their 
own  knowledge,  gained  from  common  observation,  to  determine  the 
issue  presented.  That  the  current  which  caused  the  shock  to  Mrs. 
Evans  was  not  a  very  heavy  one  is  made  evident  by  the  fact  that  the 
consequences  were  no  more  serious,  and  the  traces  of  its  passage  no 
more  observable.  The  current  entered  the  room  through  some  chan- 
nel, or  conductor.  There  was  no  evidence  of  its  having  come  in  con- 
tact with  any  portion  of  the  building,  or  of  the  chimney,  but  there 
was  evidence  that  it  had  passed  over  some  portion  of  the  wire  of  the 
appellant  just  outside  of  the  room.  According  to  some  of  the  wit- 
nesses, a  portion  of  the  current  might  and  would  have  returned  to 
the  nearest  ground-connection  after  striking  the  wires,  and  the  rest 
would  be  disseminated  at  the  point  where  it  entered  the  room.  Others 
say  that  it  might  have  leaped  from  the  wire  or  phone  to  the  body  of 
Mrs.  Evans.  Those  assignments  which  raise  the  issue  of  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict  are  therefore  overruled. 
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Objection  is  made  to  the  action  of  the  court  in  permitting  Mrs. 
Evans  while  on  the  stand  to  testify  that  her  hearing  was  not  so  good 
fis  before  her  injury.  It  is  claimed  that  this  evidence  was  not  admis- 
sible because  it  was  proving  an  injury  not  pleaded.  The  pleadings 
as  to  the  injuries  sustained  were  as  follows:  "That  as  a  result  of 
defendant's  negligence  as  aforesaid  plaintifiPs  wife  received  serious, 
painful  and  permanent  bodily  injuries  and  endured  great  physical  pain 
and  mental  anguish;  that  her  head,  face,  neck,  shoulders,  arm,  eye 
and  breast  were  burned  and  blistered;  that  she  was  rendered  uncon- 
scious and  remained  so  for  a  great  length  of  time;  that  her  nervous 
system  was  so  severely  shocked  and  deranged  as  to  cause  paralysis  of 
the  eye,  throat,  neck  and  arm,  etc.;  and  that  she  suffered  and  now 
suffers  great  physical  pain  and  mental  anguish,  and  will  continue  to 
suffer  the  same  so  long  as  she  lives.''  The  allegation  of  "serious, 
painful  and  permanent  bodily  injuries"  standing  alone,  and  in  the 
absence  of  any  special  exceptions,  would  be  sufiBcient  to  include  an 
injury  to  her  hearing;  but  if  this  allegation  is  to  be  treated  simply 
as  inclusive  of  the  particular  injuries  subsequently  described  in  the 
petition,  then  it  may  properly  be  regarded  as  a  general  averment  of 
that  which  is  thereafter  more  particularly  described,  and,  if  so,  should 
not  be  made  a  basis  for  recovery.  We  are  disposed  to  treat  this  general 
allegation,  however,  as  not  being  restricted  to  the  particular  injuries 
which  are  thereinafter  alleged;  and  under  that  construction  of  the 
language  used,  we  think  the  testimony  was  properly  within  the  aver- 
ments of  the  petition.  Missouri,  K.  &  T.  Ey.  Co.  v.  Edling,  18  Texas 
Civ.  App.,  171;  Missouri,  K.  &  T.  By.  Co.  v.  Walden,  46  S.  W.,  87; 
Gulf,  C.  &  S.  F.  By.  Co.  v.  McMannewitz,  70  Texas,  73;  Curran  v. 
Stange  Co.,  74  N.  W.,  378;  Maitland  v.  Gilbert  Paper  Co.,  97  Wis., 
476,  65  Am.  St.  Bep.,  137;  2  Abbott's  Trial  Brief  (on  the  pleadings), 
pp.  1402-1404,  and  cases  cited.  But  if  we  should  be  in  error  in  so 
treating  this  evidence,  we  think  it  still  might  be  admissible  as  tend- 
ing to  sustain  the  evidence  of  Mrs.  Evans  that  she  had  been  perma- 
nently injured  and  was  not  feigning.  There  was  some  evidence  intro- 
duced by  the  appellant  tending  to  show  that  Mrs.  Evans  was  not  in 
fact  injured,  or  at  most  had  not  sustained  any  permanent  injuries, 
and  that  her  injuries,  if  any,  were  merely  temporary  and  inconsidera- 
ble. Under  the  authority  of  the  case  of  the  San  Antonio  &  A.  P. 
By.  Co.  V.  Callahan,  86  S.  W.,  929,  her  testimony  was  admissible  to 
rebut  the  evidence  introduced  on  the  part  of  the  appellant  to  that 
effect.  In  that  case  the  court  held  that  the  testimony  concerning  an 
injury  to  the  eyes,  which  was  introduced  upon  the  trial,  not  being  in- 
cluded within  the  allegations  stating  the  injuries,  was  improperly 
admitted;  and  the  case  was  accordingly  reversed  and  remanded.  On 
a  motion  for  rehearing,  however,  it  was  held  that  there  having  been 
an  effort  made  to  prove  that  the  injured  party  was  simulating,  this 
evidence  was  admissible  in  rebuttal  of  that  testimony,  and  even  though 
it  could  not  be  made  the  basis  of  a  recovery,  it  was  properly  admitted.  . 
Upon  that  theory  the  motion  was  granted  and  the  case  affirmed;  the 
affirmance  being  predicated  upon  tlie  correctness  of  that  proposition 
alone.  The  Supreme  Court  refused  a  writ  of  error,  thus  indicating 
its  unquestioned  approval  of  the  doctrine  there  announced.     The  ra- 
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tionale  of  the  role  seems  to  be  that  an  injury  not  pleaded  as  a  ground 
of  recoveiy  may,  nevertheless,  be  admitted  as  evidence  when  its 
physical  connection  with  those  alleged  and  relied  on  is  such  as  tends 
to  show  that  the  latter  were  sustained,  or  that  the  occurrence  which 
is  made  the  basis  of  the  suit  did  in  fact  take  place  as  alleged.  In  tlie 
case  at  bar  the  fact  that  Mrs.  Evans'  hearing  had  been  impaired  by 
the  shock  was  a  cogent  circumstance  to  rebut  the  contention  and  evi- 
dence to  the  effect  that  she  was  not  seriously  or  permanently  injured 
in.  the  manner  claimed.  The  juiy  was  not  compelled  to  consider  it 
as  an  element  of  damage,  unless  authorized  to  do  so  by  the  court. 
The  only  result  prejudicial  to  the  appellant  that  would  follow  the 
admission  of  this  testimony,  was  its  consideration  by  the  jury  in  es- 
timating the  amount  of  damages.  This  would  not  occur  unless  the 
court  gave  instructions  concerning  the  measure  of  damages  which 
would  authorize  the  jury  to  so  consider  it.  Should  this  be  done  the 
error  would  be  in  the  charge  of  the  court,  and  not  in  the  admission  of 
the  testimony;  and  the  assignment,  to  receive  proper  consideration, 
should  be  directed  against  the  charge,  and  not  against  the  ruling  of 
the  court  in  admitting  the  evidence.  We  are  not  called  upon  by  this 
assignment  to  review  the  charge  which  the  court  may  have  submitted 
upon  the  measure  of  damages. 

There  was  no  error  in  refusing  to  sustain  the  objections  to  the  tes- 
timony of  the  witness  Milton  Fox  on  the  ground  that  he  had  not 
shown  himself  qualified  as  an  expert.  Whether  a  particular  witness, 
offered  for  the  purpose,  should  be  permitted  to  testify  as  an  expert, 
is  often  a  difficult  question  to  decide.  There  is  no  established  rule 
for  determining  what  degree  of  skill  or  knowledge  should  distinguish 
the  expert  from  the  nonexpert  witness,  and  the  matter  in  each  case 
must  be  left  largely  to  the  discretion  of  the  trial  court.  It  is  only 
when  it  is  made  to  appear  that  there  has  been  an  abuse  of  that  dis- 
cretion that  his  rulings  will  be  revised.  In  this  case  the  trial  court 
decided  that  the  witness  should  be  treated  as  an  expert,  and  we  can 
not  say,  in  view  of  the  facts  in  the  record,  that  he  erred  in  so  doing. 
It  is  true  the  witness  stated,  among  other  answers  to  the  questions 
propounded  to  him,  that  he  was  not  an  expert;  but  in  such  cases  the 
qualification  of  a  witness  to  testify  as  such  is  not  to  be  determined 
by  the  estimate  which  he  places  upon  himself,  but  by  that  which  his 
answers  show  should  be  placed  upon  him.  His  statements  that  he 
was  or  was  not  an  expert  would  be  a  mere  conclusion  upon  his  part, 
and  his  character  should  be  determined  by  the  qualifications  which  he 
exhibits  rather  than  by  his  own  conclusion. 

In  its  sixth  assignment  of  error  the  appellant  complains  of  the  ad- 
mission of  the  following  testimony:  Dumas,  a  witness  for  the  plain- 
tiff, testified  that  he  lived  about  a  half  mile  from  the  telephone  ex- 
change, and  had  a  telephone  in  his  house;  that  about  twenty-five  min- 
utes after  the  accident  at  Mr.  Evans'  house  he  rang  his  telephone 
and  the  night  operator  at  the  switchboard  answered;  witness  was  then 
asked  the  following  question:  "Q.  Did  you  have  a  conversation  with 
the  operator  there  with  reference  to  the  fact  that  Mr.  Evans*  phone 
would  not  work?  A.  I  told  him  (meaning  the  operator)  that  Mr. 
Evans  wanted  a  doctor,  and  I  said  for  him  to  ring  Mr.  Evans'  tele- 
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phone  and  see  if  he  could  ^et  him.  He  (meaning  the  operator)  said, 
*Mr.  Evans'  phone  is  torn  up  by  lightning/*'  This  testimony  was 
objected  to  by  the  appellant  because  the  operator  had  no  knowledge 
of  the  condition  of  the  telephone  at  Mr.  Evans'  house^  and  what  the 
operator  said  was  a  statement  after  the  accident/ not  in  the  line  of 
his  duties,  and  was  a  mere  conclusion  upon  his  part.  The  objection 
was  overruled  and  the  testimony  admitted.  This  witness  also  testi- 
fied that  he  had  endeavored  to  get  the  central  office  from  Mr.  Evans' 
house  two  or  three  times,  but  had  failed;  that  he  then  went  to  his 
own  residence,  and  from  there  rang  the  central  operator  and  had  the 
conversation  objected  to.  It  appears  that  he  was  then  still  making  an 
efifort  to  place  Mr.  Evans'  telephone  in  communication  with  the  cen- 
tral oflSce  in  order  that  they  might  get  a  physician,  and  for  that  reason 
he  requested  the  operator  to  ring  Mr.  Evans'  house.  It  was  in  re- 
sponse to  this  request  that  the  statement  of  the  operator  was  made. 
Was  this  testimony  subject  to  the  objections  urged  (1)  That  the 
operator  had  no  knowledge  of  the  condition  of  the  telephone  at  Evans' 
house;  and  (2)  that  it  was  a  mere  conclusion  on  the  part  of  the  op- 
erator? In  saying  that  Mr,  Evans'  telephone  was  then  torn  up  by 
lightning,  the  operator  may  and  probably  did  have  reference  to  the  line 
to  Evans'  house  as  having  been  put  out  of  order  by  lightning,  and  not 
to  the  fact  that  the  telephone  instrument  in  the  house  had  been  dam- 
aged. In  fact,  we  think  the  jury  would  naturally  conclude  that  he 
was  referring  to  that  of  which  he  could  speak  advisedly,  and  that  only, 
provided  either  was  within  his  knowledge.  If  that  be  correct,  then  the 
operator  could  know  from  his  place  in  the  central  office  that  the  line 
was  out  of  order  at  the  time.  It  was  a  part  of  his  duty  to  make  con- 
nections with  other  telephones  at  the  request  of  subscribers;  and  if 
he  could  not  do  so,  to  tell  the  reason  why.  This  he  was  doing  in 
giving  the  answer  he  did  to  Dumas.  Was  it  a  mere  conclusion  on  his 
part  that  the  trouble  had  been  caused  by  lightning?  There  was  tes- 
timony to  the  effect  that  the  operator  at  the  central  oflBce  would 
know  when  anything  was  wrong  with  a  certain  telephone.  From  the 
evidence  adduced  we  can  not  assume  that  the  operator  in  this  instance 
did  not  know  the  facts  he  was  stating  in  answer  to  the  question  of 
Dumas.  It  was  given  in  the  course  of  his  duty  and  soon  after  the 
thunder  storm  (or  for  aught  that  appears  to  the  contrary,  during 
its  progress  and  existence),  and  for  that  reason  may  be  regarded  as 
a  part  of  the  res  gestae.  It  was  certainly  given  while  the  parties  were 
undertaking  to  ascertain  the  cause  of  the  trouble.  But  if  there  was 
error  in  admitting  the  testimony,  the  cause  should  not,  we  think,  for 
that  reason  be  reversed,  because  by  appellant's  own  witnesses  it  was 
shown  that  the  fuse  was  blown  and  the  carbons  arced  on  that  line, 
and  the  testimony  is  pretty  conclusive  that  at  the-  time  of.  the  storm 
the  wires  were  struck  by  lightning  aud  put  out  of  order. 

Complaint  is  made  of  the  following  portion  of  the  general  charge 
of  the  court:  "If,  however,  you  find  that  the  defendant  failed  to 
provide  a  ground  wire  at  plaintiff's  residence  and  that  such  attach- 
ment was  necessary  to  make  the  appliance  most  approved  in  use, 
and  if  you  find  that  such  failure  was  negligence,  and  if  you  find  that 
a  current  of  electricity  passed  over  defendant's  wires  from  a  stroke 
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of  lightning  and  injured  plaintiff's  wife,  then  if  you  find  that  the 
provision  of  a  ground  wire  would  have  lessened  the  current  of  elec* 
tricitj  80  that  plaintiff's  wife  would  not  have  been  injured,  then,  if 
you  so  find,  you  will  find  for  the  plaintiff."  We  do  not  think  the 
charge  is  subject  to  the  criticism  urged.  The  propositions  under  this 
assignment  are  not  based  upon  what  we  think  is  a  correct  construction 
of  the  charge,  nor  proper  deductions  from  the  evidence. 

The  special  charges  requested  and  refused  seem  to  be  based  upon 
the  proposition  that  if  the  device  for  arresting  lightning  which  was 
installed  at  the  Evans  residence  answered  the  purpose  for  which  it 
was  designed,  a  verdict  should  be  returned  for  the  defendant,  regard- 
less of  whether  there  was  a  ground-wire  at  that  point.  Such  instruc- 
tions, if  given,  would  have  ignored  material  portions  of  the  evidence 
in  this  case.  The  ground-wire  at  the  residence  is  shown  to  have  been 
an  important  part  of  the  arrester  device,  and  without  it  the  arrester 
was  incomplete.  The  court  instructed  the  jury  to  find  for  appellant 
if  the  current  that  produced  the  injury  was  of  such  force  that  it  could 
not  be  controlled  by  arresters  in  use  and  known  to  appellant. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Texas  Midland  Railroad  Company  y.  F.  A.  Oebaldon. 

Decided  February  18,  1909. 

1.— Oarriers  of  Pauenffers — ^EJeotion  from  Depot. 

Plaintiff,  with  his  wife  and  children,  arriving  at  a  depot  in  a  small 
village  too  late  for  an  afternoon  train  on  which  they  intended  to  take  passage, 
remained  for  some  time  without  ejection  by  the  agent  in  the  depot  waiting 
room  and  desired  to  occupy  same  till  t)ie  departure  of  the  next  train  on  the 
following  morning.  The  agent  refused  them  permission  to  do  so  and  on  their 
refusal  to  leave,  because  it  was  raining  and  endangered  the  health  of  the 
plaintiff's  wife,  called  an  officer  to  compel  them  to  leave.  Held  that  the 
right  to  eject  plaintiff  and  his  family  from  the  depot  building  must  be 
eoLerciaed  with  due  regard  to  the  safety  and  health  of  plaintiff's  family  under 
the  circumstances,  which  here  warranted  a  submission  to  the  jury  of  the 
question  whether  they  were  wrongfully  put  out  and  entitled  to  recover  tiierefor. 

Sr-Samages — ^Fright. 

Evidence  that  plaintiff's  wife  was  frightened  by  an  officer  being  called 
to  pat  her  out  of  the  depot  and  suffer^  injuries  from  such  fright  held 
sufficient  to  authorize  the  submission  of  such  injury  as  an  element  of  damages 
recoverable  for  wrongful  ejection  from  the  depot. 

1— Damages — Humiliation    and    Xental    Pain. 

Plaintiff  seeking  to  recover  damages  for  the  wrongful  ejection  from  a 
waiting  room  at  a  station  by  the  agent  of  a  railway  company  could  recover 
for  humiliation  and  mental  pain  suffered  bv  himself  and  wife  because  of  the 
harsh  manner  and  language  of  the  agent  in  his  act  of  calling  the  town  marshal 
to  enforce  such  ejection. 

1— Search  for  Coii«ealed  Weapons.  , 

Evidence  considered  and  held  sufficient  to  support  submission  of  the  question 
whether  the  act  of  an  officer  in  searching  plaintiff  in  the  waiting  room  of  a 
depot  for  concealed  weapons — ^he  carrying  none — ^was  done  at  the  instigation 
of  the  railway   agent. 
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5. — ^Aot   of   Offloer. 

One  remaining  in  the  waiting  room  of  a  railway  depot  without  right  was 
not  violating  any  penal  law  nor  threatening  iniury  to  property,  and  the 
act  of  a  town  marshal  in  compelling  him  on  demand  of  the  agent  of  a 
railway  station  to  leave  the  premises  was  not  one  done  in  his  official  character 
so  as  to  exempt  the  railway  company  from  responsibility  for  the  wrongful 
humiliation  suffered  in  consequence. 

6. — Search — ^Right  to   Carry  Armi. 

One  causing  an  unarmed  traveler,  not  violating  the  law  or  disorderly, 
to  be  searched  for  concealed  weapons  in  the  public  waiting  room  of  a  depot, 
is  not  excused  by  the  fact  that  he  had  been  informed  that  such  traveler  was 
armed,  he  having  the  right  as  a  traveler  to  carry  arms. 

7. — ^Evldenoe— Expression  of  Present  Suffering— Harmless  Error. 

Expressions  of  present  suffering  are  admissible  in  proof  thereof,  and  if 
such  admission  was  erroneous,  it  was  rendered  harmless  where  afterwards 
withdrawn  from  the  jury  by  the  court 

6. — ^Argtment   of   Counsel. 

Improper  lan^a^  of  counsel  is  not  ground  for  reversal  where  promptly 
withdrawn  on  objection. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  B.  L.  Porter. 

Ogden,  Brooks  &  Napier  and  A.  H.  Dashiel,  for  appellant. 

Looney  &  Clark  and  Mulkey  &  Hamilton,  for  appellee. 

LETT,  Associate  Justice. — Appellee  brought  this  suit  against  ap- 
pellant to  recover  damages  on  account  of  injuries  and  physical  and 
mental  pain  occasioned  his  wife,  and  humiliation  caused  to  himself,  by 
reason  of  the  alleged  several  wrongs  committed  against  them  by  ap- 
pellant. By  his  petition  appellee  claims  that  he  and  his  wife  on  May 
84th  went  to  the  passenger  depot  of  the  appellant  at  its  station  of 
Enloe,  for  the  purpose  of  taking  passage  on  its  regular  passenger 
train  to  Commerce,  which  was  due  to  leave  that  station  l^te  in  the 
afternoon,  and  that  when  they  arrived  at  said  station  they  found  that 
the  train  had  already  gone,  and  they  continued  to  remain  in  the  depot 
waiting-room  for  their  next  train  by  permission  and  without  objection 
on  the  part  of  the  depot  agent  until  after  the  northbound  passenger 
train  going  to  Paris  passed  at  about  10  o'clock  p.  m. ;  that  at  the  time 
the  train  passed  it  was  raining,  and  continued  to  rain  for  several  min- 
utes after  said  train  passed;  that  immediately  after  the  train  passed, 
and  while  it  was  still  raining,  the  appellant's  agent  entered  the  waiting- 
room  and  demanded  that  they  leave,  and  that  upon  appellee's  request 
that  he  and  his  wife  and  child  be  allowed  to  remain  there  in  the  room 
and  not  be  required  to  leave  the  same  imtil  it  ceased  raining,  the  said 
agent,  in  a  rough,  angry  and  insulting  manner,  informed  them  that 
they  would  hftve  to  leave  at  once,  and  that  if  they  did  not  do  so  he 
would  have  the  town  marshal  eject  them,  and  thereupon  unnecessarily 
and  without  provocation  therefor  called  the  town  marshal,  and  they 
were  forced  to  leave  the  room  and  go  out  into  the  rain ;  that  appellee's 
wife  at  the  time  had  her  regular  menstrual  sickness,  and  by  reason  of 
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being  foTced  into  the  rain  got  wet  and  her  sickness  suddenly  ceased 
and  failed  npon  her,  causing  serious  and  permanent  injuries,  as 
d&imed.  Appellee  also  alleges  that  on  the  next  morning  after  the 
ejection,  when  he  and  his  wife  and  child  returned  to  the  said  station 
to  take  the  passenger  train  to  Commerce,  and  after  they  became  pas- 
sengers, and  in  order  to  further  humiliate  them  and  bring  them  into 
public  disrepute  and  ridicule,  the  agent  of  appellant  called  an  ofiScer 
of  the  law  and  advised,  procured  and  instructed  said  ofQcer  to  search 
the  appellee  then  and  there  for  concealed  weapons,  which  the  said  offi- 
cer proceeded  to  do  before  many  people  present  and  in  the  agent's 
presence  and  by  his  advice,  and  that  appellee  was  greatly  humiliated 
thereby;  that  appellee  did  not  have  any  weapon  about  his  person. 

The  appellant  answered  by  general  denial.  The  case  was  tried  to 
a  jury,  and  in  accordance  with  their  verdict  a  judgment  was  entered 
for  the  appellee,  and  the  appellan't  brings  the  case  on  appeal  seeking  to 
have  the  same  revised  for  tlie  errors  assigned. 

The  evidence  substantially  shows  that  appellee  and  his  wife  and 
child,  and  a  Mr.  Martin  and  his  wife  and  children,  on  May  24,  1906, 
came  from  a  distant  point  in  the  country  to  the  passenger  depot  of 
the  appellant  at  Enloe,  a  small  village,  for  the  purpose  of  taking  the 
first  passenger  train  out  to  Commerce.  Arriving  at  the  depot  between 
5  and  6  o'clock  in  the  afternoon,  appellee  learned  that  the  late  even- 
ing train  had  already  gone  out.  He  then  proceeded  to  box  up  some 
gCNDds  which  he  had  on  the  depot  platform  for  shipment.  While  he 
was  at  work  boxing  up  these  goods  his  wife  and  child,  and  Martin  and 
his  family,  remained  in  the  depot  waiting-room.  He  finished  boxing 
up  his  goods  for  shipment  between  8  and  9  o'clock  and  went  into  the 
depot  waiting-room,  where  the  other  members  of  the  party  were,  and 
Uartin  went  out  and  brought  back  a  lunch  and  they  all  ate  the  lunch. 
The  depot  agent  saw  and  knew  they  were  on  the  premises  and  in  the 
iraiting-room,  and  made  no  objection  to  their  being  and  remaining 
there.  Shortly  after  boxing  up  the  goods  for  shipment  it  began  to 
rain.  When  the  party  came  to  the  depot  it  was  good  weather  and  not 
mining.  Appellee  then  learned  that  the  next  train  to  Commerce  would 
not  arrive  until  5  o'clock  in  the  morning.  Upon  this  knowledge  the 
party  decided  among  themselves  to  remain  in  the  waiting-room  until 
the  train  arrived.  About  10:10  p.  m.  appellant's  northbound  passen- 
ger train  came  in.  It  was  raining  at  the  time  the  train  came.  Be- 
tween 15  and  20  minutes  after  the  said  train  had  left  the  station  the 
appellant's  depot  agent  entered  the  waiting-room  and  informed  appellee 
that  he  and  his  wife  and  the  others  would  have  to  leave,  as  he  wanted 
to  dose  up  the  depot  and  go  home.  There  is  a  conflict  of  evidence  as 
to  what  the  agent  said  and  did  at  the  time  he  demanded  of  the  ap- 
pellee and  his  wife  to  leave  the  room,  and  as  to  whether  it  was  rain- 
ing at  the  very  time  they  left  the  depot  wa*iting-room.  The  verdict  of 
the  jury  settled  this  conflict  in  favor  of  the  appellee,  and  we  assume 
the  truth  of  the  finding  involved  in  a  general  verdict.  The  evidence 
offered  by  appellee  and  his  witnesses  in  this  respect  shows  that  when 
the  agent  came  into  the  waiting-room  he  said :  "Where  are  you  folks 
going?"  Appellee  replied:  "To  Commerce."  The  agent  said:  "Then 
yofu  will  have  to  get  out  of  here ;  I  will  have  to  close  up."    The  appel- 
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lee  said  he  '^didn't  see  how  we  could  get  out,  and  it  raining  that  way, 
with  our  women  and  children,"  and  requested  the  agent  at  the  same 
time  *^to  wait  until  it  quit  raining,"  telling  the  agent  at  the  time, 
*'my  wife  ain't  in  no  condition  to  get  out  in  the  rain,"  intending  for 
it  to  be  understood  by  the  agent  that  his  wife  had  her  menstrual  flow 
and  period  on  her  at  the  time,  and  she  was  in  fact  in  her  menstrual 
period.  The  agent  answered  the  request  by,  "It  don't  make  any  dif- 
ference; you  will  have  to  get  out  just  the  same."  The  appellee  then 
replied,  "You  will  have  to  put  me  out.  I  won't  get  out  in  the  rain." 
To  this  the  agent  answered,  "If  you  don't  get  out  I  will  call  the  mar- 
shal and  have  you  put  out;"  and  further  said  at  the  same  time,  "This 
is  no  lodging  house.  Haven't  you  got  any  money?"  Appellee  said, 
"Yes,  sir,  I  have  money."  And  the  agent  thereupon,  without  further 
say,  called  to  the  marshal,  who  was  standing  at  the  window,  and  or- 
dered him  to  come  and  eject  them.  The  marshal  appeared  and  the 
wife  became  very  much  frightened,  and  thereupon  the  appellee  said, 
"Before  I'll  be  arrested  we  will  get  out ;"  and  they  all  proceeded  along 
with  the  marshal  to  leave  the  room.  The  agent's  manner  and  conduct 
is  shown  by  the  evidence  to  have  bfeen  rough,  angry  and  harsh.  Ap- 
pellee and  his  wife  then  proceeded  at  once  to  the  only  lodging  house 
in  the  place,  which  was  run  by  the  town  marshal  and  which  was  vari- 
ously estimated  by  the  witnesses  to  be  from  150  to  300  yards  distant 
from  the  depot,  about  one-third  of  the  way  covered  by  awnings.  It 
was  shown  by  the  evidence  offered  by  tlie  appellee  that  it  was  raining 
at  the  time  of  the  ejection  and  plaintiff's  wife  got  "damp  to  the  skin," 
and  from  the  wetting  her  menstrual  flow  checked  and  failed  upon  her, 
and  from  the  effects  of  which  her  health  became  seriously  and  per- 
manently impaired  and  she  suffers  much.  It  ceased  to  rain  in  a  very 
few  minutes  after  the  appellee  and  his  wife  got  to  the  lodging  place. 

The  next  morning  appellee  and  his  wife  returned  to  the  depot  to 
take  the  train  to  Commerce,  and  purchased  tlieir  tickets.  Just  before 
the  arrival  of  the  train  on  which  they  were  to  go  to  Commerce  a 
deputy  sheriff  came  into  the  waiting-room  and  publicly,  in  the  pres- 
ence of  the  other  passengers,  made  a  search  of  the  person  of  the  ap- 
pellee for  deadly  weapons.  He  did  not  find  any  weapons  on  the  per- 
son of  the  appellee,  but  found  only  a  claw-hammer  which  he  had  in 
his  pocket  and  which  he  had  used  in  boxing  up  his  goods.  There  is 
evidence  to  sustain  the  finding  of  the  jury  that  the  appellant's  depot 
agent  procured  and  instigated  this  search  to  be  made,  without  probable 
cause  therefor,  and  we  assume  the  truth  of  these  findings.  The  evi- 
dence shows  that  the  search  by  the  officer  was  made  upon  the  informa- 
tion, advise  and  suggestion  of  the  agent,  and  without  warrant  there- 
for, and  that  the  search  caused  humiliation  and  embarrassment  to  the 
appellee. 

From  the  facts  in  this '  case  we  conclude  that  the  appellant  was 
guilty  of  the  wrongs  complained  of  in  the  petition,  and  that  the  evi- 
dence is  sufficient  to  sustain  the  amount  of  recovery  herein  for  the 
physical  injuries  and  pain  and  suffering  and  humiliation  caused  the 
appellee  and  his  wife. 

After  stating  the  case^ — ^The  important  question  of  the  case  is  pre- 
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flented  by  the  first  assignment  of  error,  which  complains  of  the  retusal 
of  the  court  to  give  the  following  special  charge  to  the  jury  asked  by 
appellant. 

'"Under  the  undisputed  evidence  in  this  case  the  plaintiff  and  his 
wife  were  not  passengers  of  the  defendant  on  the  night  of  May  24, 
when  tliey  claim  to  have  been  put  out  of  the  depot,  ilnd  therefore  the 
defendant  had  a  right  to  close  its  depot  and  to  require  plaintiff  and  his 
wife  to  leave  the  same,  and  they  are  not  entitled  to  recover  against 
the  defendant  anything  by  reason  of  any  injuries  they  may  have  sus- 
tained by  getting  wet  after  leaving  the  depot,  and  you  will  not  consider 
the  injuries  so  claimed  in  arriving  at  your  verdict/' 

The  effect  of  the  charge  was  to  peremptorily  instruct  the  jury  that 
in  the  circumstances  appellee  coxQd  not  recover  because  they  were  not 
passengers.  Considering  the  circumstances  in  this  connection,  it 
clearly  appears  that  appdlee  and  his  wife  were  not  bare  intruders  upon 
the  premises  of  the  appellant,  but  came  there  for  the  purpose  of  trans- 
acting business  with  it  as  a  common  carrier.  They  remained  upon  the 
premises  for  some  time,  preparing  their  goods  for  shipment.  After 
finishing  boxing  their  goods  they  then  went  immediately  inlio  the  wait- 
ing-room, without  objection  on  the  part  of  the  agent  and  with  his 
knowledge.  It  soon  afterwards  began  to  rain.  When  they  came  to 
the  depot  it  was  not  raining.  This  condition  of  the  weather  caught 
them  at  the  depot  unprepared  for  it,  and  they  were  strangers  in  the 
village,  which  had  bare  accommodations.  While  it  was  raining  ap- 
pellant's agent  required  them  to  leave  the  depot  in  order  to  close  it  up 
and  go  to  his  home.  Appellee  protested  against  leaving  the  room  at 
the  time  because  of  the  physical  condition  of  his  wife,  which  was  made 
known  to  the  agent,  and  he  asked  him  ''to  wait  until  it  quit  raining,^' 
which  it  did  in  a  short  time  thereafter.  The  agent  refused  to  wait, 
and  at  once,  through  means  and  aid  of  an  o£Scer  of  the  law,  compelled 
them  to  leave  the  room  and  go  out  in  the  rain,  and  the  wife  got  wet, 
and,  being  in  her  monthly  sickness,  became  sick«  which  resulted  in 
serious  injury  to  her. 

We  do  not  think  that  because  appellee  and  his  wife  were  not  passen- 
gers in  a  legal  sense,  that  in  view  of  the  peculiar  circumstances  of  the 
case  the  appellant  was  absolved  from  any  legal  obligation  to  exercise 
reasonable  care  and  prudence  in  expelling  appellee's  wife  from  the 
waiting-room  at  the  time.  The  law  does  not  permit  even  trespassers 
to  be  exposed. wantonly  to  perils  of  life  or  health.  It  is  a  well-estab- 
lished rule  that  a  railroad  company  owes  a  licensee  upon  its  premises 
the  duty  of  taking  ordinary  care  to  avoid  injuring  him.  The  same 
duty  applies  in  its  waiting-room,  as  elsewhere  on  its  premises,  to  such 
licensees.  Being  in  the  waiting-room  by  permission,  and  at  the  time 
of  the  expulsion,  from  necessity  of  the  situation,  it  was  the  duty  of  the 
appellant  to  the  appellee  and  his  wife  to  permit  them  to  remain  in  the 
depot  "until  it  quit  raining,*'  and  to  refrain  from  expelling  them  while 
it  was  raining.  It  is  shown  to  have  stopped  raining  in  a  very  few 
minutes  thereafter.  The  expulsion  occurring  at  a  time  and  under 
the  circumstances  as  disclosed  in  the  facts  was  a  negligent  disregard 
of  the  duty  that  was  owing  to  appellee,  and  constitutes  an  actionable 
tort     An  action  for  negligent  expulsion  is  not  restricted  to  a  con- 
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tractual  relation,  bnt  recovery  may  be  had  as  for  a  tort.  Thompson  on 
Negligence  (supplement),  section  3262.  A  carrier  has  the  right  to 
eject  a  person  from  its  train  who  fails  and  refuses  to  pay  fare,  but  the 
right  to  eject  must  be  exercised  in  a  proper  manner  and  at  the  proper 
time  and  place,  and  negligently  ejecting  such  person  in  a  manner  or 
at  a  time  or  place  as  to  endanger  his  safety  or  health  makes  the  car- 
rier liable  for  the  consequences  proximately  resulting  from  such  ex- 
pulsion. 2  Hutchison  on  Carriers,  section  1084;  6  Cyc,  p.  663.  We 
can  see  no  valid  reason  why  the  same  rule  of  law  that  governs  the  car- 
rier in  ejecting  a  person  from  its  train  who  has  failed  to  p,ay  fare 
should  not  obtain  and  be  applicable  to  this  instant  case.  The  legal 
principle  involved  in  the  rule  is  the  same,  whether  the  negligent  ex- 
pulsion occurs  from  the  vehicle  or  from  the  waiting-room,  as  under 
the  facts  in  this  case.  The  rule  is  founded  on  the  principle  that  it  is 
the  duty  of  the  carrier  to  refrain  from  exercising  the  right  of  expul- 
sion in  a  manner  and  at  a  time  where  injury  would  result  to  the  per- 
son ejected.  Such  rule  holds  to  the  person  ejected  the  right  to  his 
safety  of  health,  limb  and  life,  and  to  the  carrier  the  obligatioh  of 
due  regard  to  his  safety  from  such  injuries  in  the  exercise  of  the  right 
to  expel.  For  a  violation  of  this  duty  or  obligation  to  the  person  ex- 
pelled an  action  in  tort  will  lie.  If  it  is  a  tort  to  expel  a  female  from 
a  train  under  conditions  that  endanger  her  health,  it  is-  none  the  less 
a  tort  to  expel  her  from  the  depot  waiting-room  under  the  circumstances 
of  this  case.  The  right  of  an  owner  of  a  house  to  terminate  the  privi- 
lege of  a  person  invited  into  such  house  to  continue  to  remain  therein 
exists  under  proper  limitations,  but  he  commits  a  tort  if  he  expels 
such  person  therefrom  in  a  negligent  or  wrongful  manner.  In  the 
light  of  these  rules  of  law,  appellant  owed  the  duty  to  appellee's  wife, 
in  the  particular  circumstances  of  the  case,  to  not  expel  her  from  the 
depot  waiting-room  while  it  was  raining,  Imowing  at  the  time  that  in 
her  physical  condition  to  get  wet  would  endanger  her  health.  The  re- 
quest to  stay  in  the  room,  imder  the  circumstances,  "until  it  quit 
raining,^'  was  reasonable,  though  an  inconvenience  to  the  ageilt.  But 
the  law  regards  life  and  health  as  paramount  to  mere  inconvenience. 
In  nowise  does  such  rule  of  law  interfere  with  the  right  of  the  appel- 
lant to  the  proper  use  of  its  property,  nor  with  the  right  to  make  rea- 
sonable regulations  concerning  the  closing  of  its  depot.  But  it  restricts 
the  right  of  'expulsion  therefrom  of  a  person  to  whom  it  owes  the  duty 
of  ordinary  care  to  the  proper  exercise  of  ordinary  care  and  prudence. 
The  force  of  the  rule  applicable  to  negligent  expnJsion  is  laid  down  in 
the  case  of  Brown  v.  Chicago,  E.  I.  &  P.  Ey.  Co.,  1  N".  W.,  487,  where 
the  court,  in  passing  on  an  instruction  given  the  jury,  says:  "In  ex- 
ercising the  right  of  ejection  reasonable  and  ordinary  care  should  be 
employed.  In  determining  whether  such  care  has  been  exercised  all 
the  circumstances  should  be  considered,  as  the  physical  condition  of 
the  person  ejected,  the  time,  whether  in  daylight  or  late  at  night,  the 
place  of  the  ejection,  the  character  of  the  weather,  whether  pleasant 
or  inclement.  The  rules  of  law,  as  well  as  the  dictates  of  humanity, 
require  that  the  ejection  shall  occur  at  such  place  and  be  conducted  in 
such  maimer  as*  not  unreasonably  to  expose  the  party  to  danger.^'  We 
are  of  the  opinion  that  the  facts  presented  an  issue  for  the  jury  to 
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determine,  and  that  the  court  did  not  err  in  refusing  the  special 
charge.  We  do  not  think  the  cases  of  International  &  G.  N.  Bv.  Co.  v. 
Peyey,  30  Texas  Civ.  App.,  460,  70  S.  W.,  778,  and  Texas  Mid.  By. 
Co.  V.  Griggs,  106  S.  W.,  411,  presented  the  question  here  involved  in 
tUs  case,  and  therefore  would  not  be  applicable  nor  rule  the  case.  The 
facts  in  those  two  eases  make  them  clearly  distinguishable  from  the 
instant  case.    The  assignment  is  overruled. 

By  its  second  assignment  of  error  the  appellant  complains  of  the 
third  paragraph  of  the  court's  charge.  There  was  no  error  in  the 
charge  as  complained  of.  There  was  evidence  on  which  to  submit  an 
issue  as  to  the  appellee's  wife  being  frightened,  and  authorize  a  recov- 
ery by  reason  thereof.  The  agent's  calling  the  officer,  and  the  officer's 
appearing,  were  acts  sufficient  to  impress  a  woman  with  fear  in  her 
then  situation.  Appellee's  wife  testified:  "I  had  never  been  arrested; 
nobody  ever  threatened  to  arrest  me.  That  man  threatened  to  have  us 
put  out  by  an  officer,  and  the  way  he  talked  scared  me  and  made  me 
weak  and  nervous,  and  I  could  hardly  stand  up."  The  doctor  testi- 
fied that  sudden  fright  or  excitement  might  and  would  likely  upset 
the  functions  of  the  body,  and  especially  the  menstrual  flow  of  a 
woman.  If  appellant  wrongfully  ejected  appellee's  wife  at  the  time 
and  under  the  circumstances  and  in  an  improper  mode  and  manner, 
he  was  entitled  to  recover  for  all  the  damages  proximately  resulting 
from  the  wrongs.  A  double  recovery  was  not  authorized  by  the  in- 
Btruction,  The  instruction  authorized  a  recovery  for  the  physical  and 
mental  pain  suffered  by  the  wife  by  reason  of  fright  and  getting  wet 
while  her  menstrual  period  was  on  her,  and  the  fourth  paragraph  au- 
thorized a  recovery  for  humiliation  and  pain  of  mind  caused  to  the 
appellee  himself  by  reason  of  being  ejected  by  and  searched  by  an  of- 
ficer.   The  second  assignment  of  error  is  therefore  overruled. 

The  fourth  assignment  is  overruled.  The  appellant  can  not  predi- 
cate reversible  error  in  the  case,  on  the  issue  of  being  ejected  by  means 
of  an  officer  of  the  law,  upon  the  charge  requiring  the  jury  to  find, 
before  they  could  return  a  verdict  for  the  appellee,  that  the  agent, 
"without  probable  cause  therefor,  wantonly  or  maliciously  threatened 
to  have  them  ejected  by  an  officer,  and  ordered  the  town  marshal  to 
take  charge  of  them  or  to  put  them  out."  Such  charge  was  more 
favorable  to  appellant  than  authorized  by  law  under  the  facts.  There 
was  evidence  to  support  the  finding  required  by  the  instruction.  The 
appellee  and  his  wife  and  other  witnesses  testified  that  the  agent  be- 
rime, and  was,  angry,  and  spoke  in  a  roilgli,  loud  and  harsh  manner, 
and  in  such  mood  ordered  the  marshal  to  "take  charge  of  them."  It 
conclusively  appears  that  at  the  time  the  agent  called  the  officer  to 
remove  the  appellee  and  his  wife  they  were  not  violating  any  law  or 
injuring  any  property.  Such  facts,  considered  in  connection  with  the 
further  facts  that  appellee  and  his  wife  were  not  bare  intruders  in  the 
waiting-room,  and  requested  the  agent  to  wait  until  it  quit  raining 
before  he  compelled  them  to  leave,  because  of  his  wife's  condition,  are 
strong  facts  going  to  show  a  negligent  disregard  of  the  obligation  due 
by  the  appellant  to  the  appellee  at  the  time.  As  determined  in  the 
preceding  assignment,  the  charge  is  not  subject  to  the  objection  that 
it  authorized  a  double  recovery  for  humiliation  and  pain,  nor  was  it 
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calculated  to  cause  the  jury  to  allow  a  double  recovery  for  the  same. 
In  the  third  paragraph  the  language  of  the  charge  was  that  the  jury 
should  find  for  appellee  *'such  sum  as  will  reasonably  compensate  him 
for  such  mental  and  physical  pain  as  she  suffered,  if  any."  In  the 
fourth  paragraph  it  authorized  the  jury  to  find  for  the  appellee  "such 
sum  as  will  reasonably  compensate  him  for  such  humiliation  or  pain 
of  mind,  if  any,  suffered  by  him,'* 

Tlie  fifth  and  sixth  assignments  are  considered  together,  and  are 
overruled.  There  is  evidence  in  the  record  sufficient  to  require  the 
court  to  submit  to  the  jury  for  finding  whether  the  agent  instigated 
and  caused  the  appellee  to  be  searched  for  a  pistol  by  an  oflScer  of-  the 
law.  The  facts  testified  to  by  the  appellee's  witnesses  are  to  the*  effect 
that  the  ofiicer  came  into  the  waiting-room,  and,  after  holding  a  short 
conversation  with  the  agent  at  the  window,  turned  around  and  then 
asked  the  agent,  *Vhich  man  is  it  that  has  the  gun?'*  and  that  the 
agent  pointed  directly  to  the  appellee  and  said,  "That  fellow  sitting 
right  over  there/'  The  oflScer  testified  that,  "as  I  came  from  home  to 
take  this  early  morning  train  the  agent  was  standing  in  the  north 
>  part  of  the  station,  and  he  remarked  to  me  that  he  had  looked  for  me 
the  evening  before — and  made  the  remark  that  he  thought  plaintiff  had 
a  gun  on  that  evening  before;  I  passed  on  down  and  went  to  the  sit- 
ting-room at  the  station,  and  as  I  went  in  some  one  pointed  this  man 
out  to  me,  and  I  don't  remember  who  the  man  was.  Whoever  it  was 
said  there  was  the  man  supposed  to  have  the  gun,  and  that  he  had 
it  on  them.  So  I  went  up  and  told  plaintiff  I  would  search  him.  I 
searched  him  and  found  a  hammer."  From  these  facts  the  jury  would 
be  authorized  to  find  that  the  agent  informed  the  officer  that  appellee 
had  a  gun  on,  and  that  he  urged  the  officer  to  search  appellee.  The 
credibility  of  the  witnesses  and  inferences  to  be  drawn  from  the  facts 
are  for  the  jury.  These  circumstances,  considered  in  connection  with 
appellant's  evidence,  presented  evidence,  as  a  whole,  of  such  a  char- 
acter that  ordinary  minds  might  differ  as  to  the  conclusion  to  be 
drawn  from  it.  Lee  v.  International  &  G.  N".  Bv.  Co.,  89  Texas,  588, 
36  S.  W.,  63. 

The  court  did  not  err  in  refusing  to  give  to  the  jury  a  peremptory 
instruction  in  the  case  to  find  for  appellant,  and  the  seventh  assign- 
ment is  overruled. 

The  court  did  not  err  in  refusing  to  give  the  special  charge  com- 
plained of  in  the  eighth  assignment.  The  appellee  was  not  violating 
any  penal  law,  or  infiicting  or  threatening  to  inflict  any  injury  to 
property;  and  as  the  agent  called  the  marshal  to  merely  put  them 
out  of  the  waiting-room,  such  act  of  ejection  on  the  part  of  the 
officer  would  not  be  in  his  official  character  so  as  to  exempt  the  appel- 
lant from  responsibility  for  the  humiliation  suffered  by  appellee  in 
consequence  oi  the  ejection.  Texas  &  N.  0.  By.  Co.  v.  Parsons,  102 
Texas,  157,  113  S.  W.,  914;  Jardine  v.  Cornell,  14  AtL,  590. 

The  special  charge  which  the  court  refused  and  is  made  the  basis  of 
the  ninth  assignment,  is  to  the  effect  that  if  the  depot  agent  had  been 
informed  by  a  reliable  or  credible  person,  and  so  believed,  that  ap- 
pellee had  a  pistol  on,  then  the  agent  had  the  right  to  point  out  ap- 
pellee to  the  oflBcer  in  response  to  the  oflScer's  inquiry  of  where  was 
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the  man  that  had  the  gun  on.  The  court  did  not  err  in  refusing  the 
charge.  At  the  time  appellee  vas  a  pagsenger,  and  the  agent  of  ap- 
pellant owed  him  the  duty  to  protect  him  against  personal  rudeness 
and  every  wanton  interference.  Appellee  was  sitting  in  the  room  with 
a  child  in  his  arms^  and  violating  no  law,  nor  threatening  to  do  so,  by 
either  acts  or  conduct.  If  appellant's  agent  wrongfully  caused  and 
urged  the  officer  to  search  him,  and  pointed  him  out  to  the  officer  as 
a  Tiolator  of  the  law  when  he  was  not,  then  the  appellant  would  not 
be  relieved  from  responsibility  for  the  agent's  act  upon  the  ground 
that  the  agent  believed  or  had  been  informed  that  appellee  had  a 
pistol  on.  If  the  appellee  had  a  pistol  (which  the  evidence  shows  he 
did  not),  he  was  a  traveler  within  the  meaning  of  the  law,  and  had 
the  legal  right  to  carry  arms.  As  he  was  violating  no  law  at  the 
time,  he  was  not  liable  to  arrest.  * 

By  the  tenth  and  eleventh  assignments  it  is  contended  that  the  court 
erred  in  not  sustaining  the  second  and  tliird  special  exceptions  to  the 
petition.  The  precise  objection  presented  by  appellant  is  that  the  pe- 
tition showed  on  its  face  thai  plaintiff  and  his  wife  were  not  passen- 
gers, and  tlie  agent  had  the  right  to  require  them  to  leave  the  depot 
The  ruling  made  on  the  first  assignment  disposes  of  this  contention 
against  the  appellant.  While  it  does  appear  in  the  petition  that  the 
appellee  pleaded  that  he  and  his  wife  decided,  after  tliey  missed  their 
train  in  the  late  afternoon,  to  remain  in  the  depot  and  sit  up  in  order 
to  catch  the  next  earjy  morning  train,  yet  an  inspection  of  the  entire 
petition  and  the  proper  interpretation  of  all  the  allegations  will  show 
tliat  his  right  to  recover  is  not  predicated  upon  any  claim  that  it  was 
the  duty  of  the  appellant's  agent  to  let  them  remain  there  all  night 
and  to  keep  open  the  depot  all  night  for  the  convenience  or  accommo- 
dation of  appellee  and  his  wife,  but  the  facts  alleged  rest  the  cause  of 
action  upon  the  legal  contention  that  appellee  and  his  wife,  being  in 
the  waiting-room  at  the  time  and  with  the  knowledge  of  the  agent,  it 
was  tlie  duty  of  the  appellant,  acting  through  its  depot  agent,  to  re- 
frain from  exercising  the  riglit  of  ejection  at  a  time  when  it  would 
appear  to  a  person  of  ordinary  prudence  that  to  eject  the  appellee's 
wife  would  result  in  injury  to  her.  The  court  submitted  the  case  to 
the  juiy  upon  the  ground  of  negligent  expulsion  only  imder  a  proper 
charge. 

Tlie  court  did  not  err  in  admitting  the  testimony  complained  of  in 
the  twelfth  assignment  of  error.  The  testimony  was  admissible  as  ex- 
pressions of  present  suffering  and  exclamations  of  pain  at  the  time. 
The  bill  of  exception,  however,  shows  that  this  testimony  was  after- 
wards withdrawn  from  the  jury  and  the  court  specially  directed  them 
not  to  consider  it.    The  assignment  is  overruled. 

Though  improper  for  counsel  to  so  do,  yet  reversible  error  could 
not  be  predicated  in  this  case  upon  the  language  of  counsel  in  his  open- 
ing argument  complained  of  in  the  thirteentli  assignment.  The  force 
of  the  words  was  promptly  withdrawn  by  the  attorney  in  his  furtlier 
and  extended  statement  to  the  jury  in  respect  tliereto.  Considering  the 
amount  of  the  verdict  in  the  case,  it  does  not  show  reasonably  that 
the  jury  could  have  been  inflamed  or  impassioned  by  the  language 
used. 
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The  fourteenihy  fifteenth  and  sixteenth  assigninents  of  error  com- 
plain of  the  refusal  of  the  court  to  grant  a  new  trial.  We  do  /not  think 
the  court  erred.  The  evidence  is  sufScient,  we  think,  to  support  the 
findings  of  the  jury  in  this  case. 

Finding  no  error  in  the  case  it  was  ordered  afiGomed. 

Affimned, 

Writ  of  error  granted.    Affirmed,  103  Texas,  — «• 


J.  Y.  Dealt  BT  al«  v.  Frank  T.  Shepherd  st  al. 

Decided  February  19«  1909. 


I4 — ^Fowen— Xttdependent  Xxeeuton— BonatloiL 

A  testator  having  failed  to  make  any  proyiaion  in  his  will  for  eonsum- 
mating  an  intended  donation  to  a  church,  his  executors,  although  actin^^  inde- 
pendently of  the  Probate  Court,  had  no  power  to  supplement  the  provisions  of 
his  will  and  supply  the  supposed  omission.  It  is  not  true  that  independent 
executors  can  do  whatever  the  testator  could  do  if  living. 

51. — Onardlan  and  Ward--Suit  to  Beeoyer  Estate— Parties. 

Four  out  of  five  heirs  had  released  their  interest  in  a  yendor's  lien  note 
belonging  to  an  estate,  and  the  independent  executors  of  the  estate  had  at- 
tempted to  release  the  interest  of  the  estate;  the  fifth  heir  was  of  unsound  mind. 
Held,  the  guardian  of  the  non  compos  was  the  proper  party  to  sue  to  recoyer 
the  interest  of  his  ward  in  said  note. 

8.-^ame— Power  of  Onardian — Conyeyanoe  of  Ward's  Estate. 

Any  attempt  by  a  guardian  to  convey  the  estate  of  his  ward  without  an 
order  of  the  Probate  Court  to  do  so  and  without  any  consideration  therefor, 
is  absolutely  yoid. 

ON  beheabing. 

4. — ^Appeal— -Beoord--Steiiograplier's  Hoteip— Extraneous  Xatten— CertiorarL 

A  stenographer's  notes  consisting  of  a  short  statement  showing  what  docu- 
mentary evidence  and  depositions  were  introduced  on  the  trial,  but  not  pur- 
porting to  embrace  the  contents  or  the  substance  of  the  contents  thereof,  and 
authenticated  only  by  the  certificate  of  the  official  stenographer,  could  not  be 
considered  as  part  of  the  record  of  a  case  on  appeal  even  if  brought  up  by 
certiorari;  so  of  certified  copies  of  depositions  on  file  in  the  trial  court.  Such 
documents  could  only  be  considered  on  appeal  when  incorporated  in  a  state- 
ment of  facts  prepared  in  accordance  with  section  5  of  the  Act  of  1907.  Hence, 
an  application  for  a  writ  of  certiorari  to  bring  up  said  documents  must  be  refused. 

5. — Same— Delay  in  Tiling  Beeord — ^Insnifieient  Excuse. 

An  appellant  who  fails  to  file  the  record  in  the  Appellate  Court  within 
the  time  prescribed  by  law,  in  order  to  obtain  permission  to  file  the  same  there- 
after must  not  only  give  a  sufilcient  excuse  for  such  failure  but  must  show 
reasonable  diligence  in  filing  the  same  as  soon  thereafter  as  possible.  Parties 
will  not  be  allowed  a  practically  unlimited  time  to  have  a  statement  of  facts 
made  up  and  filed  by  merely  showing  a  sufficient  excuse  for  failure  to  do  so 
within  the  time'  allowed  by  law.  Motion  for  leave  to  file  a  statement  of  facts 
in  the  Court  of  Ciyil  Appeals,  considered,  and  held  insufficient  in  the  matter  of 
diligence. 

Error  from  the  Eleventh  Judicial  District,  Harris  County^     Tried 
below  before  Hon.  Chas.  E.  Ashe. 
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D.  F.  Bowe  and  A.  E.  Jayne,  for  plaintifc  in  error. — ^The  court 
erred,  as  a  matter  of  law,  in  finding  that  the  independent  executors 
of  the  estate  of  B.  A.  Shepherd  had  no  right  to  release  said  lien,  and 
that  the  release  so  executed  by  them  was  void.  Because,  as  such  inde- 
pendent executors,  they  were  clothed  with  fidl  power  to  do  that  which 
B.  A.  Shepherd  could  have  done  if  alive,  and,  having  carried  out  the 
expressed  wishes  of  the  testator,  they  could  only  be  looked  to,  per- 
fionallv,  if  they  have  betrayed  their  trust.  Dwyer  v.  Kalteyer,  68  Texas, 
563;  Roy  v.  Whitaker,  92  Texas,  346,  351-355. 

The  court  erred  in  overruling  plaintiffs^  pleas  in  answer  to  defend- 
ant's cross-action,  to  the  effect  that  ^if  any  right  of  action  existed  for 
the  said  $3,500  note,  or  any  part  thereof,  said  right  was  in  the  execu- 
tors of  B.  A.  Shepherd,  and  not  in  Frank  T.  Shepherd  or  his  guardian. 
Art  1869,  Bev.  Civ.  Stat;  Wiess  v.  Goodhue,  98  Texas,  274. 

The  court  erred  as  a  matter  of  law  in  finding  that  0.  L.  Cochran, 
the  guardian  of  Frank  T.  Shepherd,  did  not  have  authority  to  sign 
the  quitclaim  deed  to*  F.  D.  Dechard,  trustee,  for  the  reason  that  said 
deed  was  a  mere  release,  and  not  in  fact  a  deed,  and  was,  therefore, 
ralid,  it  being  in  the  nature  of  a  receipt,  which  said  guardian  was  au- 
thorized imder  the  circumstances  to  sign,  and  his  acts  therein  are 
binding  on  his  ward.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dunman,  74  Texas, 
625;  Chicago,  Texas  &  Mexican  Central  Ry.  Co.  v.  Titterington,  84 
Texas,  218;  s.  c,  31  Am.  St.  Rep.,  39,  and  note,  p.  46;  Raley  and 
Johns  V.  Umatilla  County,  15  Oregon,  172;  3  Am.  St.  Sep.,  142. 

L  B.  Moody,  for  defendants  in  error.    . 

BEESE,  Associate  Justice. — J.  V.  Dealy  and  others,  trustees  of 
the  Tabernacle  Methodist  Church  in  the  city  of  Houston,  bring  this 
suit  against  Frank  T.  Shepherd  non  compos,  and  0.  L.  Cochran,  his 
dnly  appointed  guardian,  in  trespass  to  try  title  and  to  remove  cloud 
from  their  title  to  certain  lots  in  the  city  of  Houston  upon  which 
their  church  building  and  parsonage  are  located,  including  one  lot 
which  the  trustees  have  sold. 

After  the  usual  allegations  in  trespass  to  try  title,  the  substantial 
gronnds  of  plaintiff's  petition  to  remove  cloud  from  their  title  as  set 
out  in  their  original  petitions  are  as  follows : 

The  lots  in  question  were  purchased  by  J.  M.  Boyles  for  the  benefit 
of  the  church,  and  were  conveyed  to  John  E.  Green,  its  pastor.  Green 
executing  his  promissory  note  for  the  purchase  money  in  the  sum  of 
$3,500,  due  in  two  years  with  eight  percent  interest.  B.  A.  Shepherd 
at  once  paid  this  amount  and  the  note  was  endorsed  to  him  by  Boyles. 
This  was  in  accordance  with  the  expressed  intention  of  Shepherd  to 
donate  the  lots  to  the  church,  upon  which  he  intended  to  erect  a  build- 
ing. Before  anything  further  was  done,  Shepherd  died  in  1891,  leav- 
ing a  will  whereby  O.  L.  Cochran,  A.  P.  Boot  and  his  son,  Frank  T. 
Shepherd,  were  appointed  independent  executors;  Cochran  and  Root 
only  qualified,  Frank  T.  Shepherd  having  been  adjudged  a  person  of 
unsound  mind,  and  0.  L.  Cochran  having  been  appointed  his  guar- 
dian. By  the  terms  of  the  will  the  estate  was  devised  to  the  five  chil- 
VoL  MV  Civil— 6. 
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dren  of  the  testator.  On  May  6,  1892,  Cochran  and  Boot  delivered 
the  promissory  note  aforesaid  to  the  said  Green  and  executed  to  him 
a  release  of  the  vendor's  lien.  On  May  9th  Green  conveyed  the  lots 
to  the  trustees  of  the  church  and  their  successors,  with  a  condition 
that  if  the  property  should  be  used  in  whole  or  in  part  for  other  than 
church  purposes,  then  such  of  the  property  as  should  be  so  used  should 
revert  to  the  heirs  and  legal  representatives  of  said  B.  A.  Shepherd, 
reciting  as  a  ground  for  such  reservation  the  donation  of  the  property 
by  them.  On  August  23,  1892,  Cochran  and  Boot,  as  executors,  and 
four  of  the  five  children  of  the  said  A.  B.  Shepherd  executed  to  the 
trustees  a  release  of  all  of  their  right,  title  and  interest  in  the  prop- 
erty. This  release  was  also  signed  by  0.  L.  Cochran  as  guardian  of 
Frank  T.  Shepherd.  It  is  alleged  that  the  said  Frank  T.  Shepherd, 
and  his  guardian  for  him,  are  asserting  some  sort  of  claim  to  the 
property,  which  casts  a  cloud  upon  their  title. 

Defendant,  in  addition  to  a  general  demurrer  and  general  denial, 
alleged  in  his  answer  that  the  execution  of  the  release  of  the  vendor's 
lien  by  the  executors  was  without  any  consideration  whatever,  and  that 
execution  of  the  deed  of  release  by  the  heirs  and  executors  of  Shep- 
herd and  the  guardian  of  Frank  T.  Shepherd  was  entirely  without 
consideration  and,  in  addition,  that  the  execution  thereof  by  Cochran, 
as  guardian  of  Frank  T.  Shepherd,  was  without  any  authority  what- 
ever from  the  Probate  Court  in  which  said  guardianship  was  being 
administered. 

By  cross-bill,  Cochran,  guardian  of  Frank  T.  Shepherd,  alleged 
that  the  promissory  note  delivered  by  the  executors  to  Green  is  wholly 
unpaid;  that  upon  the  death  of  B.  A.  Shepherd,  by  the  terms  of  his 
will,  one-fifth  part  thereof  became  the  property  of  the  said  Frank  T. 
Shepherd,  and  he  prays  for  judgment  for  the  said  fifth  part  of  the 
amount  due  thereon,  with  foreclosure  of  the  vendor's  lien  upon  the 
property  in  controversy. 

Upon  trial  with  a  jury  judgment  was  rendered  for  plaintiffs  for 
recovery  of  title  to  the  property,  and  in  favor  of  Cochran,  guardian, 
on  his  cross-bill  against  plaintiffs  for  the  amount  claimed  by  him  with 
foreclosure  of  his  lien,  but  providing  that  no  execution  issue  against 
plaintiffs  personally.  The  case  is  brought  to  this  court  by  writ  of 
error  on  the  part  of  plaintiffs. 

There  is  no  statement  of  facts  in  the  record.  The  following  are  the 
conclusions  of  fact  found  by  the  trial  court,  which  are  adopted  by  this 
court. 

"1.  The  property  described  in  the  plaintiff's  petition  was  conveyed 
by  James  M.  Boyles  and  wife  to  John  E.  Green,  by  deed  dated  March 
4,  1891,  the  consideration  being  a  vendor's  lien  note  for  $3,500,  due 
two  years  after  date,  and  bearing  interest  from  date  at  eight  percent 
per  annum,  which  note  was  immediately  assigned  and  endorsed,  with- 
out recourse,  by  J.  M.  Boyles  to  B.  A.  Shepherd,  the  said  Shepherd 
paying  therefor  the  sum  of  $3,500. 

"2.  On  December  24,  1891,  said  Shepherd  died,  and  the  defendant 
Prank  T.  Shepherd  was  entitled  to  receive,  under  his  will,  one-fifth 
of  his  estate.  And  on  May  6,  1892,  the  executors  of  the  will  of  B.  A. 
Shepherd,  who  were  independent  executors,  executed  an  instrument 
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which  purported  to  be  a  release  of  the  vendor's  lien  retained  in  the 
deed  from  Boyles  to  Green,  but  no  consideration  was  paid  by  any  one 
for  said  release,  and  it  was  an  attempted  donation  by  said  executors, 
they  believing  that  such  donation  would  have  been  made  by  B.  A. 
Shepherd  but  for  his  death. 

"3.  On  May  9,  1892,  John  E.  Green  conveyed  said  property  to 
F.  D.  Deckard  et  al.,  as  trustees  for  the  Tabernacle  Methodist  Church 
South,  of  Houston,  Texas,  said  deed  providing  that  the  property  should 
be  used  only  for  church  purposes,  and  that  if  at  any  time  it  should 
cease  to  be  so  used  it  should  revert  to  the  heirs  of  B.  A.  Shepherd. 

'%.  The  plaintiils  in  this  suit  are  the  duly  elected,  qualified  and 
acting  successors  of  F.  D.  Deckard  et  al.,  trustees  of  the  Tabernacle 
Methodist  Episcopal  Church  South,  of  Houston,  Texas. 

"5.  The  defendant,  Frank  T.  Shepherd,  was,  about  the  year  1890', 
adjudged  by  the  County  Court  of  Harris  County,  Texas,  to  be  a  per- 
son of  unsound  mind,  and  0.  L.  Cochran  was  appointed  as  his  guard- 
ian and  still  continues  to  be  such  guardian.  The  estate  of  the  said 
Frank  T.  Shepherd  is  still  being  administered  by  the  County  Court  of 
Harris  County. 

"6.  On  August  23,  1892,  all  of  the  heirs  of  B.  A.  Shepherd,  ex- 
cept the  defendant  Frank  T.  Shepherd,  executed  a  quitclaim  deed  to 
F.  D.  Deckard  et  al.,  trustees  for  the  Tabernacle  Methodist  Church 
South,  of  Houston,  Texas,  conveying  and  releasing  all  of  their  right, 
title  or  interest  to  the  property  described  in  plaintifE's  petition.  This 
release  was  signed  also  by  0.  L.  Cochran  as  guardian  for  Frank  T. 
Shepherd,  but  said  guardian  had  no  authority  to  execute  such  release, 
nor  was  the  same  ever  authorized  by  the  County  Court,  nor  was  any 
consideration  paid  therefor, 

"7.  The  note  for  $3,500,  secured  by  a  vendor's  lien,  as  above 
stated,  upon  the  property  in  question,  and  which  was  owned  by  B.  A. 
Shepherd  at  the  time  of  his  death,  had  never  been  paid,  and  the  de- 
fendant Frank  T.  Shepherd  is  the  owner  of  one-fifth  of  the  indebted- 
ness evidenced  by  note.*' 

The  conclusions  of  fact,  and  the  conclusions  of  law  following,  ex- 
plain the  grounds  of  the  action  and  defense.  The  conclusions  of  law 
are  as  follows: 

"1.  The  plaintiffs  are  the  owners  of  the  property  in  question  and 
entitled  to  judgment  therefor. 

"2.  The  purported  release  from  the  executors  of  B.  A.  Shepherd 
is  void,  because  the  executors  had  no  right  to  donate  the  property  of 
the  estate  to  any  one  or  for  any  purpose. 

"3.  The  defendant,  Frank  T.  Shepherd,  is  not  bound  by  the  quit- 
claim deed  signed  by  his  guardian  because  such  deed  was  neither  au- 
thorized by  or  confirmed  by  the  county  court  in  which  the  estate  was 
pending  nor  was  any  consideration  paid  therefor. 

"4.  The  defendant,  Frank  T.  Shepherd,  is  entitled  to  recover 
against  the  plaintiffs  one-fifth  of  said  note,  viz.,  seven  hundred  dol- 
lars, with  interest  thereon  from  March  4,  1891,  at  eight  percent  per 
annum,  and  is  entitled  to  a  judgment  foreclosing  the  vendor's  lien 
upon  the  property  in  question  for  the  payment  of  said  judgment." 

The  first,  and  indeed  all  of  the  assignments  of  error,  might  prop- 
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erly  be  dismissed  without  consideration  for  the  reason  tliat  the  state- 
ments nnder  the  several  propositions  are  based  entirely  upon  a  sup- 
posed statement  of  facts,  or  stenographer's  record  of  the  evidenoe, 
which  is  not  in  the  record,  and  therefore  such  statements  can  not  be 
considered.  We  agree,  however,  entirely  with  the  conclusion  of  the 
trial  court  upon  the  facts  found,  that  the  independent  executors  of 
B,  A.  Shepherd  had  no  legal  right  or  authority  to  deliver  up  the  note 
to  Green  or  to  release  the  vendor's  lien  retained  to  secure  the  same. 
Such  release  was  without  consideration  valid  in  law.  The  executors 
had  no  authority  to  make  to  the  church  out  of  the  assets  of  the  es- 
tate and  the  property  devised  to  the  heirs  a  donation,  which  they  sup- 
posed the  testator  had  intended  to  make  or  would  have  made  if  he 
had  lived,  but  which  he  had  not  in  fact  made.  It  is  not  true,  as  urged 
by  appellants,  that  the  executors  could  do  whatever  the  testator  could 
have  done  if  alive.  So  far  as  the  wishes  of  the  testator  are  concerned 
they  are  expressed  in  his  will.  Having  failed  to  provide  for  carrying 
out  any  purpose  he  may  have  had  to  donate  this  $3,500  to  the  church, 
the  executors  had  no  power  to  supplement  the  provisions  of  his  will 
and  supply  the  omission  of  such  provision.  (McDonough  v.  Cross,  40 
Texas,  280;  Boy  v.  Whitaker,  92  Texas,  355.)  The  first  assignment 
of  error  with  the  propositions  thereunder  is  without  merit  and  must 
be  overruled. 

All  of  the  heirs  of  B.  A.  Shepherd,  except  Frank  T.  Shepherd,  hav- 
ing by  their  release  and  quitclaim  deed  to  the  trustees  of  the  church 
given  up  their  respective  interests  in  the  promissory  note  for  $3,500, 
and  there  remaining  only  the  interest  of  Frank  T.  Shepherd  therein, 
there  was  no  error  in  allowing  a  recovery  of  such  interest  by  his 
guardian  under  the  finding  of  the  court  that  by  the  terms  of  B.  A. 
Shepherd's  will  Frank  T.  Shepherd  was  entitled  to  receive  one-fifth  of 
his  estate.  The  second  assignment  of  error  presenting  the  objection 
that  the  executors  only  could  sue  for  and  recover  such  interest  is  over- 
ruled, together  with  the  several  propositions  thereunder. 

The  third  assignment  of  error  is  without  merit.  The  court  finds 
that  the  instrument  signed  by  the  heirs  and  executors  of  Shepherd, 
and  by  Cochran,  guardian  of  Frank  T.  Shepherd,  was  a  quitclaim  deed 
conveying  and  releasing  all  the  right,  title  and  interest  of  the  parties 
thereto  in  the  property,  but  that  the  said  guardian  had  no  authority  to 
execute  such  release,  that  the  same  was  never  authorized  by  the  Pro- 
bate Court,  and  that  no  consideration  was  paid  therefor.  It  is  too 
clear  for  argument  that  such  act  of  the  guardian  was  absolutely  void 
in  so  far  as  it  could  affect  the  rights  of  his  ward. 

There  is  no  merit  in  the  remaining  assignments  and,  together  with 
the  propositions  thereunder,  they  are  severally  overruled.  We  have 
examined  all  of  the  assignments  of  error  and  the  various  propositions 
thereunder,  although  none  of  them  are  so  presented  as  to  require  con- 
sideration. The  conclusions  of  law  of  the  trial  court  follow  necessarily 
the  facts  found,  which  would  have  authorized  no  other  conclusions 
and  no  other  judgment  than  the  one  rendered.  Finding  no  error  the 
judgment  is  affirmed. 
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on  motion  fob  beheabino. 

This  case  was  submitted  upon  printed  briefs  for  both  parties.  Most 
of  the  assignnients  of  error  and  the  propositions  thereunder  were 
liased  upon  the  statement  of  facts  which  was  among  the  papers  in  the 
record  but  had  never  been  filed,  motion  for  leave  to  file  after  the  ex- 
piration of  the  time  prescribed  by  statute  having  been  refused.  So  far 
as  the  facts  are  concerned  the  appeal  was  determined  upon  the  findings 
of  fact  of  the  trial  court. 

On  this  motion  for  rehearing  plaintiffs  in  error  ask  us  to  reconsider 
our  ruling  on  the  motion  for  leave  to  file  the  statement  of  facts  and 
to  allow  the  same  to  be  filed,  setting  aside  the  submission  and  judg- 
ment of  a£Srmance  and  reopening  the  case,  and  allowing  defendants 
in  error  to  file  briefs  upon  the  statement  of  facts. 

As  no  opinion  was  filed  showing  the  grounds  upon  which  motion  for 
certiorari  and  for  leave  to  file  the  statement  of  facts  was  refused,  the 
following  statement  is  made  as  explanatory  of  our  reasons  for  such 
rulings: 

The  case  was  tried  and  submitted  in  the  District  Court  on  the 

day  of  December,  1906,  and  was  taken  under  advisement  of  the  court 
until  October  2,  1907,  when  judgment  was  rendered  for  defendants  in 
error.  The  cause  was  tried  without  a  jury  and  conclusions  of  fact  and 
law  were  filed  by  the  district  judge.  The  term  began  on  the  third 
day  of  June  and  ended  on  the  fifth  day  of  October.  Plaintiffs  in  error 
were  allowed  twenty  days  after  adjournment  to  file  statement  of  facts. 
The  record,  without  the  statement  of  facts,  was  filed  in  this  court 
March  16,  1908. 

On  March  25,  1908,  plaintiffs  in  error  filed  in  this  court  a  motion 
for  a  writ  of  certiorari  to  have  sent  up  a  copy  of  the  stenographer's 
notes  of  the  evidence  taken  at  trial  and  also  certified  copies  of  deposi- 
tions taken  in  the  case.  Attached  to  the  motion  were  the  papers  which 
plaintiffs  in  error  desired  brought  up.  The  stenographer's  notes  con- 
sisted of  a  short  statement  showing  what  documentary  evidence  and 
depositions  were  introduced,  but  not  purporting  to  embrace  the  con- 
tents or  the  substance  of  the  contents  thereof.  This  paper  contained 
no  authentication  except  the  certificate  of  the  official  stenographer. 
The  copies  of  the  depositions  (set  out  in  full)  were  certified  by  the 
clerk  to  be  a  true  copy  of  depositions  on  file. 

The  motion,  which  was  sworn  to  and  to  which  was  attached  a  cer- 
tificate of  the  district  judge  as  to  the  correctness  of  the  facts  stated 
therein,  set  out  very  fully  that  the  stenographer  was  promptly  called 
upon  to  make  up  a  statement  of  facts,  but  could  not  do  so  on  account 
of  the  disappearance  of  certain  depositions  containing  evidence  of  im- 
portance to  plaintiffs  in  error.  That  these  depositions  were  found  in 
February,  1908. 

The  certificate  of  the  district  judge  contains  the  following  state- 
ment: 

"I  further  certify  that  at  the  time  the  case  was  taken  under  advise- 
ment by  me  it  was  on  the  law  of  the  case  and  not  the  facts.  I  got  the 
impression  on  the  trial,  from  the  evidence  and  depositions  as  read, 
that  the  subscription  of  Shepherd  for  $1,000  was  to  be  donated  to  the 
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church  building  when  the  lots  had  been  paid  for,  and  this  was  my  im- 
pression when  the  judgment  was  rendered,  but  upon  reading  the  depo- 
sitions of  Rev.  Jno.  E.  Green,  and  the  stenographer's  notes,  I  find  to 
this  extent  that  I  was  in  error  as  to  the  facts.*' 

On  April  16,  1908,  this  motion  for  certiorari  was  refused  on  the 
ground  that  the  papers  referred  to  formed  no  part  of  the  record  of  the 
case  on  appeal,  and  could  not  be  considered  if  brought  up.  These 
documents  could  only  be  considered  by  this  court  when  incorporated 
in  a  statement  of  facts  prepared  in  accordance  with  section  5  of  the 
Act  of  1907.  (Chap.  24,  Acts,  Called  Session,  Thirtieth  Leg.,  p.  509.) 
It  is  clear  that  the  documents  could  not  have  been  considered  by  us 
as  a  part  of  the  record.  Thereafter,  on  December  16,  1908,  plaintiffs 
in  error  filed  in  this  court  a  motion  for  leave  to  file  the  statement  of 
facts,  and  with  said  motion  presented  a  statement  of  facts  which  had 
been  filed  in  the  District  Court  on  December  5,  1908.  This  statement 
of  facts  was  signed  by  counsel  for  plaintiffs  in  error.  It  contained 
an  endorsement  signed  by  counsel  for  defendants  in  error  to  the  effect 
that  the  same  had  been  presented  to  him  on  November  3,  1908,  and 
that  he  declined  to  consider  the  same  because  presented  too  late.  It 
was  also  certified  by  the  District  Judge  to  be  a  true  and  correct  state- 
ment and  approved  as  such  after  having  been  presented  to  counsel  for 
defendants  in  error  with  a  request  that  he  examine  it,  which  he  had 
refused  to  do.  This  certificate  of  the  district  judge  was  dated  Decem- 
ber 5,  1908. 

Tlie  motion  sets  out  as  excuse  for  not  hSiving  filed  the  statement  of 
facts  within  the  time  prescribed  by  law  the  loss  of  the  depositions  as 
set  out  in  the  aforesaid  motion  for  certiorari,  and  the  inability  of 
plaintiffs  in  error  to  have  a  statement  of  facts  made  up  on  account 
thereof.  The  facts  stated  were,  we  think,  sufficient  to  excuse  the 
failure  to  file  the  statement  within  the  time  prescribed  by  law  and  to 
excuse  such  delay  for  a  reasonable  time  to  have  such  statement  made 
up  after  the  depositions  were  found  in  February,  1908,  but  tliere  was 
no  attempt  to  excuse  the  delay  from  such  time  until  December  16, 
1908,  when  the  statement  of  facts  was  presented  here  and  the  motion 
filed.  It  is  clear  that  plaintiffs  in  error,  by  the  exercise  of  any  sort  of 
diligence,  could  have  had  the  statement  made  up  and  presented  here 
not  later  than  March,  1908,  when,  upon  the  showing  made,  the  same 
would  have  been  filed  and  considered  a  part  of  the  record.  The  delay 
of  nearly  nine  months  after  the  expiration  of  the  time  when,  by  the 
exercise  of  reasonable  or  any  sort  of  diligence,  the  statement  of  facts 
should  have  been  filed  after  the  depositions  were  found,  was  not  at- 
tempted to  be  excused. 

It  is  urged  by  plaintiffs  in  error  that  as  the  cause  was  not  submitted 
in  its  regular  order  until  January  21,  1909,  defendants  in  error  would 
have  ample  time  to  brief  the  case  after  the  statement  of  facts  was  pre- 
sented here  December  16,  1908.  This  may  be  true,  but  that  does  not 
authorize  us  to  overlook  the  totally  inexcusable  delay  in  making  any 
attempt  to  have  the  statement  of  facts  made  up  and  filed.  We  do  not 
think  that  parties  appealing  should  be  allowed  a  practically  unlimited 
time  to  have  a  statement  of  facts  made  up  and  filed  by  merely  showing 
a  proper  excuse  for  failure  to  do  so  within  the  twenty  days  after  ad- 
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joumment  allowed  in  this  case.  Plaintiffs  in  error  should  have  acted 
with  diligence  after  the  depositions  were  found  in  February.  If  they 
had  done  so  instead  of  endeavoring,  in  an  entirely  improper  way,  to 
have  tlie  depositions  sent  up  by  a  writ  of  certiorari,  they  could  have 
had  the  benefit  of  the  statement  of  facts.  They  waited  for  nearly 
eight  months  after  the  motion  irfor  certiorari  was  overruled  before 
making  any  attempt,  so  far  as  the  record  shows,  to  get  a  statement  of 
facts  before  this  court.  It  may  possibly  be  that  plaintiffs  in  error  have 
been  seriously  prejudiced  by  the  absence  of  the  statement  of  facts. 
This  is  to  be  regretted,  but  that  would  not  justify  us,  we  think  in 
granting  their  motion  in  the  circumstances  stated. 

In  order  that  plaintiffs  in  error,  if  they  see  proper,  may  have  our 
rulings  revised  by  the  Supreme  Court,  we  have  endeavored  to  set  out 
fully  the  grounds  upon  which  they  were  made.  The  motion  for  re- 
hearing is  overruled. 

Motion  overruled  and  judgment  affirmed. 

Writ  of  error  refused. 


Fort  Worth  &  Denver  City  Railway  Company  v.  S.  B.  Lonoino. 

Decided  February  20,  1900. 

1.— Railroad! — ^Ihity  to  Keep  Xookont. 

Railroad  companies  are  charged  with  the  duty  of  exercising  ordinary  care 
to  discover  persons  on  their  tracks  and  to  avoid  injuring  them  at  those  places 
where,  under  all  the  circumstances,  they  are  reasonably  chargeable  with  notice 
that  such  persons  are  liable  to  be,  and  it  can  make  no  difference  so  far  as  the 
duty  of  the  company  is  concerned  whether  such  persons  are  technically  to  be 
classed  as  trespassers,  licensees  or  persons  using  the  company's  track  as  a  right. 
This  duty  is  imposed  because  of  the  broad  rule  of  humanity  that  one  engaged 
in  80  dangerous  a  business  is  required  to  exercise  ordinary  care  to  avoid  in- 
juring another  when  the  presence  of  and  danger  to  such  other  person  is 
reasonably  to  be  anticipated. 

1— flame— Walking  on  Track — Contribntory  HegUgenoe — Question  of  Faet — 

Caae  Blscnssed. 

In  a  suit  for  damages  for  personal  injuries  caused  by  being  struck  by  a 
locomotive  while  plaintiff  was  walking  on  the  defendant's  track,  evidence  con- 
sidered, and  held  to  raise  a  question  of  fact  as  to  whether  or  not  plaintiff 
was  guilty  of  contributory  negligence  in  walking  on  said  track,  and  tne  trial 
court  therefore  properly  refused  to  instruct  a  verdict  for  defendant.  Texas 
Midland  Ry.  Co.  v.  Byrd,  102  Texas,  263,  discussed. 

S.— Bame— Penonal  Injury — Presumption  of  Care. 

Where  plaintiff  was  struck  by  a  locomotive  and  injured  while  walking 
on  a  railroad  track,  held,  under  the  circumstances  of  this  case,  that  the  presiunp- 
tion  should  be  indulged  as  against  a  charge  of  contributory  negligence  that 
be  did  look  and  listen  for  approaching  trains  before  entering  on  the  track. 

4.— flame — ^Walking  on  Traek — Contributory  Negligence — Question  of  Fact. 

Whether  or  not  a  person  struck  by  a  locomotive  and  injured  while  walking 
on  a  railroad  track  is  guilty  of  contributory  negligence  depends  so  largely  upon 
an  infinite  variety  of  circumstances  that  it  ought  in  all  cases  to  be  submitted 
to  the  jury  as  a  question  of  fact,  except  in  those  cases  where  the  undisputed 
evidence  shows  that  the  injured  person  exercised  no  care  whatever  for  his  own 
safety. 
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Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Irby  Du4klin. 

J.  M.  Chambers  and  Spoonts,  Thompson  dc  Barwise,  for  appellant. — 
It  was  the  duty  of  the  appellee  to  look  and  to  listen  for  approaching 
trains  before  he  went  upon  the  appellant's  track.  The  testimony 
showed  that  the  train  which  struck  appellee  was  plainly  within  his 
view  and  approaching  him  when  he  went  upon  the  track.  He  knew 
•  that  a  train  was  Hkely  to  pass  at  any  moment,  and  no  room  for  doubt 
is  left  under  the  testimony,  but  that  he  either  wholly  failed  to  look  for 
the  approaching  train  or  so  carelessly  looked  therefor  as  that  he  did  not 
see  the  train,  which  was  in  fact  then  close  to  him  and  approaching,  or 
else  he  saw  the  train,  but  nevertheless  went  on  the  track  ahead  of  it. 
The  proof  disclosed  an  entire  absence  of  any  care  on  the  part  of  ap- 
pellee in  discovering  the  presence  of  the  approaching  train,  and  the 
trial  court  should  have  peremptorily  directed  a  verdict  for  the  appel- 
lant, its  refusal  to  do  which  is  reversible  error.  Texas  &  P.  Ry.  Co.  v. 
Ball,  96  Texas,  625;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Bracken,  59 
Texas,  73;  Sanches  v.  San  Antonio  &  A.  P.  By.  Co.,  88  Texas,  118; 
International  &  G.  K  B.  R.  Co.  v.  Edwards,  100  Texas,  22;  Texas  & 
P.  Ry.  Co.  V.  Fuller,  5  Texas  Civ.  App.,  660;  Ft.  Worth  &  D.  C.  By. 
Co.  V.  Wyatt,  35  Texas  Civ.  App.,  119;  Bennett  v.  St.  Louis  S.  W. 
Ry.  Co.,  36  Texas  Civ.  App.,  459;  St.  Louis  S.  W.  Ry.  Co.  v.  Branom, 
73  S.  W.,  1065 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Shiflet,  98  Texas,  331. 

Capps,  Cantey,  Hanger  &  Short,  for  appellee. 

SPEER,  Associate  Justice. — ^Appellee  recovered  a  judgment 
against  appellant  for  the  sum  of  seven  thousand  dollars  for  personal 
injuries,  and  the  latter  has  appealed. 

The  principal  issue  arising  on  the  appeal  is  one  growing  out  of  ap- 
pellant's plea  of  contributory  negligence  and  upon  which  it  now  insists 
the  court  should  have  instructed  a  verdict  in  its  favor.  The  testimony 
which  is  claimed  to  necessitate  such  instruction  is  thus  set  out  by  ap- 
pellant : 

J.  W.  Finney  testified  as  follows :  .  "I  remember  the  occasion  of 
young  Longino  getting  knocked  oflf  the  railroad  track  there.  On  that 
day  I  was  at  home.  I  was  right  in  the  lot.  .  .  .  From  the  place 
where  I  was  standing  I  could  see  the  Denver  track,  both  north  and 
south'—could  see  it  north  and  south  of  the  county  road  where  it 
crosses.  ...  I  was  looking  there  at  the  time  he  was  knocked  off 
the  track.  .  .  .  There  are  two  tracks  there  right  together,  about 
fifty  feet  oflf — maybe  one  hundred  feet  apart.  .  .  .  My  attention 
was  first  attracted  by  the  Cotton  Belt  freight  blowing — coming  by  on 
the  Cotton  Belt.  The  Cotton  Belt  track  was  farthest  south;  the  Den- 
ver track  was  nearest  to  me.  The  Cotton  Belt  was  coming  out  blow- 
ing northeast,  and  that  attracted  my  attention,  and  I  looked  down 
there  and  I  saw  the  Denver  coming  into  town,  and  there  was  a  man 
coming  this  way  and  two  men  going  the  other  way;  I  mean  one  man 
coming  towards  me  and  two  men  going  towards  town  on  the  Denver. 
.    .    •    I  have  been  on  .the  track  there  along  about  where  the  young 
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man  was  knocked  off,  and  have  made  observations  back  up  towards  tlie 
northeast.  Yon  can  see  the  track  back  towards  the  northeast  for  a 
quarter  of  a  mile  or  further.  You  could  see  any  one  walking  along 
on  the  track  if  they  was  on  it — nothing  at  all  to  obstruct  the  view. 
.  .  .  What  first  attracted  my  attention  was  the  whistle  or  some- 
thing on  the  Cotton  Belt  coming  this  way.  When  I  looked  at  it  the 
passenger  train  was  about — maybe — 100  yards  above  the  crossing — 
something  like  that — ^above  the  county  road  crossing  when  I  saw  it. 
I  saw  it  as  it  crossed  the  crossing — ^kept  watching  it  come  right  up; 
I  saw  it  until  it  got  right  at  them.  ...  It  is  true  that  as  you  go 
down  that  road  from  your  (my)  house,  or  the  house  where  he  (plain- 
tiff) lived — ^go  down  the  road  to  the  south  in  the  direction  of  the  Fort 
Worth  &  Denver  track — ^that  by  looking  up  there  to  the  right  you  can 
see  that  track  all  the  way  from  Hodge  clear  down.  .  .  .  For  a 
space  of  150  yards  there,  as  a  man  would  travel  towards  that  track, 
there  is  no  reason  in  the  world  why  he  couldn't  see  a  train  coming 
down  from  Hodge  south  if  he  had  looked.  It  is  about  a  mile  from  my 
place  up  there  to  the  old  station  of  Hodge.  .  .  .  The  Cotton  Belt 
that  I  was  speaking  of  was  going  in  the  direction  of  Hodge,  and  the 
passenger  train  that  I  speak  of,  having  struck  this  boy,  was  combing 
from  Hodge  in  the  direction  of  Fort  Worth.  .  .  .  When  my  atten- 
tion was  drawn  down  there  by  the  whistle  of  the  Cotton  Belt  train, 
these  two  boys  were  just  starting  in  on  the  Denver  railroad.  They  had 
just  about  gotten  to  the  track — to  the  Denver  track — when  my  atten- 
tion was  drawn  to  the  Cotton  Belt  train  by  its  whistling,  and  I  looked 
down  there.  The  passenger  train  was  about  one  hundred  yards — some- 
thing like  that — above  the  dirt  road.  It  had  not  got  to  the  dirt-road 
crossing  by  about  one  hundred  yards.  About  that  time  these  boys  were 
Just  turning  on  to  the  railroad  track;  this  boy  and  the  boy  with  him 
went  on  to  the  railroad  track  th^re  in  broad  daylight,  with  the  passen- 
ger train  about  one  hundred  yards  off  coming.  They  could  have  seen 
it  if  they  had  looked  back  up  the  track  something  like  three  hundred 
feet;  I  couldn't  say,  but  then  it  was  not  very  far.  .  .  .  The  boys 
were  running.  They  were  on  a  long  run  in  the  middle  of  the  track. 
I  reckon  my  attention  was  turned  to  what  they  were  doing  after  that. 
They  were  running  pretty  lively.  They  never  looked  back  from  the 
time  they  got  on  that  track  until  they  were  hit,  that  I  saw.  A  man 
would  have  to  go  down  there  to  get  on  the  inside  of  that  enclosure — 
walk  over  that  cattle-guard — if  he  got  over  that  bridge,  in  order  to 
travel  that  way  to  the  packing  houses.  When  they  got  down  there, 
these  300  or  400  yards  that  I  speak  of,  they  walked  out  over  another 
stock  gap.  ...  I  do  not  know  of  any  other  way  of  fencing  it  so 
as  to  keep  stock  and  people  off  of  this  track.  Have  never  seen  any 
other  way  for  the  railroads  to  keep  them  out.  At  the  time  I  saw  tlrc 
Denver  train,  it  was  then  approaching  the  boys  and  they  were  going 
in  the  direction  away  from  the  train.  Tliey  did  not  look  back,  or 
anything — check  speed  or  make  any  effort  to  get  off  while  I  was  look- 
ing at  them.  At  the  time  I  looked  up  the  train  was  about  one  hundred 
yards  north  of  the  county  road.     They  continued  down  the  track." 

A.  C.  Russell  testified  as  follows:    *'I   recollect  the  incident  of  a 
young  man  being  hit  by  a  passenger  train  beyond  the  Kolp  elevator 
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in  December,  1904.  We  were  going  to  work  on  the  27th  of  December. 
.  .  .  At  the  time  plaintiff  was  hit  I  was  helping  to  set  the  handcar 
off  out  of  the  way  of  the  train,  I  suppose.  .  .  .  When  we  had  our 
car  on  the  track  we  were  going  north,  and  the  train  was  coming  our 
way.  ...  I  suggested  that  some  one  go  out  and  flag  against  the 
train,  for  we  were  running  on  the  train  time,  and  one  of  the  men, 
Blakeley,  got  off,  said  he  would  go  out  and  flag,  and  he  went  on  and 
we  kept  going  on  slow  and  kept  a  lookout  for  the  train,  and  before 
we  got  a  signal  I  saw  him  stop;  I  saw  the  train  coming.  Just  then  it 
started  to  blow  for  the  crossing  and  we  stopped  then  to  set  the  car  off. 
.  .  .  I  was  looking  up  the  track  until  I  saw  the  train  coming — 
until  the  train  commenced  to  whistle.  Just  before  I  turned  to  take 
hold  of  the  handcar  there  was  two  men  got  on  the  track  at  that  cross- 
ing and  turned,  coming  south,  coming  in  a  long,  running  walk,  toler- 
ably pert.  I  couldn^t  tell  which  way  they  come  from.  They  just  got 
on  the  track,  just  as  I  saw  the  train.  I  never  noticed  them  until  they 
stepped  into  the  track.  The  train  was  then  in  my  view.  I  was  about 
150  or  200  yards  south  of  the  public  crossing.  .  .  .  That  crossing 
whistle  sounded  just  before  I  saw  those  boys  on  the  track.  I  saw  the 
train  just — ^you  miglit  say — for  a  second  before  I  heard  the  whistle. 
.  .  .  When  I  first  saw  the  man  that  got  knocked  off  I  was  about 
200  yards  from  him,  I  suppose.  .  .  .  Immediately  after  the  cross- 
ing whistle,  these  two  men  come  on  to  the  track.  That  is  the  first  I 
saw  of  them.  When  I  saw  them  I  had  already  heard  the  whistle  for 
the  crossing.  It  all  occurred  about  the  same  time.  ...  I  heard 
the  crossing  whistle  before  I  ever  saw  the  men,  and  the  crossing 
whistle  was  about  at  the  whistling  post.  ...  I  suppose  the  post 
is  a  quarter  of  a  mile  from  the  crossing.'' 

Fred  Blakeley  testified  by  deposition  as  follows:  "I  was  flagging 
ahead  of  a  handcar  and  was  looking  directly  at  the  man  just  as  he  was 
struck,  and  had  just  told  them  to  look  out  for  the  train.  .  .  .  The 
men  got  on  the  railroad  track  to  the  north  of  me  some  200  feet,  I 
suppose,  and  from  there  to  the  point  where  he  was  struck  I  suppose 
it  was  some  250  or  300  feet  in  a  southerly  direction  from  where  he  got 
on  the  track.  There  was  another  person  with  the  party  that  was 
struck.  ...  I  saw  both  parties  before  they  were  struck  by  the 
engine.  I  saw  them  just  before  they  got  on  the  railroad  track.  They 
were  then  in  the  dirt  road  crossing  the  railroad  track ;  that  is,  the  road 
crossed  the  track.  They  were  running  along  that  dirt  road.  .  .  . 
They  left  the  dirt  road  and  were  running  on  the  railroad  track  south. 
When  these  parties  were  even  with  me,  or  near  me,  I  said  to  both  par- 
ties :  *Look  out  for  the  train !'  That  was  a  short  time  before  the  train 
struck  him.'' 

The  witness  Hoard  testified  thus:  "I  went  out  with  him  (appellee) 
the  evening  before.  .  .  .  Going  out  there  we  went  up  around 
back  of  the  packing  house  and  walked  across  there.  We  went  across 
this  road — the  Denver  road.  This  accident  happened  on  the  Denver 
road.  •  The  next  morning  after  we  started  back  we  crawled  through, 
I  believe,  the  same  place  wliere  I  came  along  the  next  day  after  my 
suit-case ;  I  went  the  same  road  that  I  went  in  the  evening  before,  and 
that  was  up  the  Denver  road.    To  get  in  the  right  of  way  we  crawled 
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through  the  fence  where  the  fence  was;  you  might  say  we  walked 
through  it;  the  wire  was  down  and  up;  it  was  a  gap  that  we  could 
walk  through,  bending  bo;  we  didn't  have  much  trouble  getting 
through.  .  .  .  Next  morning  I  started  to  town  with  him.  We 
came  down  the  road  until — there  is  a  public  road  there — ^we  came  down 
the  road  until  we  got  to  the  railroad  and  then  we  walked  up  the  gap> 
just  across,  and  got  on  to  the  railroad  and  came  down  the  railroad 
track.  When  I  stepped  on  the  track  I  seen  a  train  on  the  Cotton  Belt 
— a  freight  train — but  at  this  time  on  this  road  no  train  was  heard 
nor  seen  by  me.  We  started  down  the  track.  We  were  running  along, 
you  might  say,  in  a  trot  down  the  track,  and  had  gone  at  least  some- 
thing like  150  yards,  .  .  .  maybe  a  little  further,  and  while  we 
were  going  down  the  track  this  train  on  the  Cotton  Belt  was  going 
north,  and  I  heard  a  whistle  and  seen  the  steam  from  the  valve,  and 
we  were  watching — and  we  were  watching  this  train.  .  .  .  There 
was  a  man  walking  up  the  track — ^the  track  that  I  was  on.  He  was 
off  to  the  side  of  the  track  that  I  were  on,  and  I  spoke  to  him. 
.  .  .  I  spoke  to  him  and  then  I  jumped.  At  the  time  I  jumped 
there  was  a  train  coming  up  behind  us.  .  .  .  Mr.  Longino,  I 
guess,  was — I  couldn't  say — ^maybe  eight  or  ten  feet  ahead  of  me  as 
I  called  to  him.  The  last  I  seen  of  him  was  as  he  made — ^when  he 
turned  his  head  this  way,  why,  he  seen  the  train,  and  he  made  an  ef- 
fort to  get  off.  ...  I  jumped  off,  and  after  I  jumped  I  called  to 
him  and  saw  him  look  back  to  the  left,  and  he  made  an  effort  to  get 
off;  he  jumped  out;  it  caught  him,  and  I  couldn't  say,  it  carried  him, 
I  guess,  fifty  yards,  and  he  fell  on  the  same  side  that  I  was  on. 
.  .  .  Before  we  got  to  the  railroad  track  we  started  in  a  slow  trot. 
We  were  not  exactly  running.  When  we  got  to  the  railroad  track  we 
crossed  over  the  cattle-guard  on  to  the  inside  of  the  railway  enclosure 
and  on  to  the  track.  We  were  going  in  a  slow  trot  down  the  track — 
just  a  slow  trot.  This  fellow  that  I  speak  of  as  having  met  and 
halloaed  at  me  was  coming  towards  us.  .  .  .  He  was  walking  on 
the  left  side  of  the  embankment.  ...  It  (the  Cotton  Belt  train) 
was  nearly  opposite  me  by  the  time  Longino  got  struck.  The  engine 
was  somewhere  near  me  by  that  time.  I  had  been  watching  this.  I 
had  been  watching  it  at  the  time.  I  was  watching  the  engine  and  the 
train  at  the  same  time.  Longino  was  running  a  little  bit  ahead  of 
me.  I  had  been  watching  this  Cotton  Belt  train  as  I  was  going  down 
there.  ...  I  hadn't  looked  back  up  there  just  at  that  time  to  see 
whether  there  was  any  train  coming,  but  I  looked  up  to  the  road  near 
the  house  on  to  the  track,  and  there  was  nothing  that  I  could  see.  I 
didn't  see  any  train  up  there  about  one  hundred  yards.  There  was  a 
small  cut  there  and  I  wouldn't  say  how  far  I  could  see.  I  did  not 
stand  there  on  the  track  and  look  at  all.  I  looked  just  about  the  time 
we  got  on  the  track.  I  glanced  up  the  track  and  down  it,  to  see  if 
there  was  a  train,  and  there  was  nothing  I  could  see.  I  didn't  make 
no  stand.  I  don't  say  I  turned  and  looked  both  ways  for  a  train;  I 
looked  both  ways.*' 

Appellee  himself  testified  as  follows :  ^'I  remember  leaving  the  house 
that  morning.  I  remember  after  we  got  out  of  the  yard.  I  remember 
of  closing  the  front  gate.     I  don't  remember  anything  else  that  oc- 
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cnrred  that  day.  ...  I  knew  that  that  railroad  track  was  used 
daily  for  nmning  trains  over  it.  I  had  seen  trains  going  back  and 
forth  over  that  track.  I  knew  that  the  railroad  company  had  partly 
fenced  its  track.  ...  I  don^t  recollect  going  down  that  road  to 
the  railroad  track  that  morning  on  which  I  was  hurt.  I  don't  know 
a  thing  after  I  closed  the  gate  that  happened  that  day.  ...  At 
that  time  the  condition  of  my  eyes  was  good.  I  could  see.  I  guess 
they  were  as  good  as  any  ordinary  eye.  I  have  my  own  ears,  and  I 
reckon  they  are  as  good  as  anybody's.  That  morning  before  I  was 
hurt  there  was  nothing  wrong  about  me  that  I  know  of/' 

It  is  undisputed  that  the  track  at  the  place  of  the  accident  had  been 
long  used  as  a  footway  by  the  public  generally,  and  the  evidence  tends 
to  show  that  this  was  the  most  practicable  and  most  used  route  open 
to  appellee,  and  the  train  was  thirty  minutes  behind  time. 

The  issues  were  thus  submitted  in  the  charge  of  the  court:  **If 
you  believe  from  the  evidence  that  at  the  time  of  the  accident  in  con- 
troversy, and  for  a  long  time  prior  thereto,  that  portion  of  defendant's 
track  on  which  plaintiff  was  traveling  on  the  occasion  of  the  accident 
was,  and  had  been,  commonly  and  habitually  used  by  the  public  as  a 
pathway  for  travel  by  pedestrians,  with  the  knowledge  and  acquies- 
cence of  the  defendant;  and  if  you  further  believe  from  the  evidence 
that  plaintiff  did  not  discover  the  approach  of  the  train  in  time  to 
avoid  being  struck  by  the  engine;  and  if  you  further  believe  from  the 
evidence  that  persons  of  ordinary  prudence,  filling  the  respective  posi- 
tions of  engineer  and  fireman  of  said  engine,  would,  under  the  same 
circumstances,  have  been  on  the  lookout  for  pedestrians  on  said  track, 
at  the  place  where  plaintiff  was  traveling  before  he  was  struck,  and 
could  and  would  have  discovered  that  plaintiff  was  on  the  track  sooner 
than  defendant's  said  engineer  and  fireman  made  such  discovery, 
and,  after  making  such  discovery,  could  and  would  have  sounded 
signals  of  the  bell  and  whistle,  or  either,  at  such  time  and  in  such 
manner  as  to  warn  plaintiff  of  the  approach  of  the  train  in  time  to 
have  enabled  him  to  leave  the  track  before  being  struck  by  the  engine, 
then  you  will  find  that  the  failure  of  the  engineer  and  fireman  to 
make  such  discovery  and  to  sound  such  warnings  was  negligence,  and 
if  you  so  find,  and  further  believe  and  find  that  such  negligence,  if 
any,  was  the  proximate  cause  of  plaintiff's  injury,  then  you  will  re- 
turn a  verdict  in  favor  of  the  plaintiff. 

"The  foregoing  instruction,  however,  is  given  subject  to  the  fol- 
lowing instruction,  to  ixdt: 

**If  you  believe  from  the  evidence  that  at  the  time  plaintiff  went 
upon  said  track  at  the  road  crossing  immediately  prior  to  his  injury, 
he  failed  to  look  and  listen,  or  to  do  either,  to  discover  whether  or 
not  a  train  was  approaching  from  the  direction  of  Hodge  station,  and 
that  by  so  looking  and  listening,  or  both,  he  could  have  discovered 
that  said  train  was  approaching,  and  in  failing  so  to  do  he  was  guilty 
of  negligence;  ...  or  if  you  believe  from  the  evidence  that  after 
starting  down  said  track  he  was  guilty  of  negligence  in  failing,  if  he  . 
did  fail,  to  discover  the  approach  of  said  train  in  time  to  have  left 
the  track  before  he  was  struck  by  the  engine  of  said  train;  ...  or 
if  you  believe  from  the  evidence  that  had  plaintiff  been  traveling  on 
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the  outside  of  the  rails  of  said  track  instead  of  between  the  rails,  he 
would  not  have  been  injured,  and  that  he  was  guilty  of  negligence  in 
traveling  between  the  rails  instead  of  on  the  outside  thereof,  .  .  . 
then  in  any  one  or  more  of  said  contingencies  you  will  return  a  ver- 
dict in  favor  of  the  defendant,  independent  of  any  findings  you  may 
make  on  any  otlter  issue  submitted  to  you  in  this  charge. 

"If  you  do  not  believe,  from  all  the  facts  and  circumstances  in  evi- 
dence, that  the  engineer  and  fireman  on  tlie  engine  which  struck  plain- 
tiff were  guilty  of  negligence  in  failing  to  sound  warnings  of  the  ap- 
proach of  said  train,  other  than  the  warnings  you  believe  were  sounded, 
then  you  will  return  a  verdict  in  favor  of  the  defendant. 

"If  plaintiffs  case  has  not  been  made  out  by  a  preponderance  of  the 
evidence,  you  will  return  a  verdict  in  favor  of  the  defendant.^' 

Opinion. — ^We  take  it  to  be  well  settled  that  railroad  companies 
are  charged  with  the  duty  of  exercising  ordinary  care  to  discover  the 
presence  of  persons  on  their  tracks  and  to  avoid  injuring  them  at 
those  places  where  under  all  the  circumstances  they  are  reasonably 
chargeable  with  knowledge  that  such  persons  are  liable  to  be;  and  in 
our  judgment  it  can  make  no  difference,  so  far  as  the  duty  of  the 
railroad  company  is  concerned,  whetlier  such  persons  are  technically 
to  be  classed  as  trespassers,  licensees,  or  persons  using  tlie  company's 
tracks  as  of  right.  In  all  such  cases  the  duty  is  imposed  because  of 
the  broad  rule  of  humanity  that  one  engaged  in  so  dangerous  a  busi- 
ness is  required  to  exercise  ordinary  care  to  avoid  injuring  another 
when  the  presence  of  and  danger  to  such  otlier  person  is  reasonably  to 
be  anticipated.  That  this  rule  extends  to  those  places  where  the  rail- 
road company's  track  is  commonly  used  as  a  footway  has  been  too  often 
held  to  enumerate.  It  is  pointedly  stated  in  Gulf,  C.  &  S.  F.  By.  Co. 
V.  Smith,  87  Texas,  357:  "That  there  may  be  no  mistake  hereafter 
as  to  the  effect  of  Bailway  v.  Matula,  we  announce  the  rule  that  rail- 
road companies  at  crossings  and  such  portions  of  its  track  as  may  be 
commonly  used  as  footway  or  crossing,  which  is  known  to  the  company 
and  at  which  persons  may  be  expected,  must  use  ordinary  care  to  dis- 
cover their  presence  and  to  avoid  inflicting  injury  upon  them.  (St. 
Louis  &  T.  By.  v.  Crosnoe,  72  Texas,  79),  and  that  in  the  exercise  of 
that  degree  of  care  they  must  use  such  an  amount  of  vigilance  and 
caution  as  a  man  of  ordinary  prudence  would  use  under  like  circum- 
stances.'* 

Indeed,  appellant  does  not  controvert  in  the  least  this  proposition, 
but  the  insistence  is  that  notwithstanding  its  negligence  in  this  re- 
spect the  appellee  can  not  recover  because  of  his  own  contributory 
negligence.  The  very  recent  case  of  Texas  Midland  E.  B.  Co.  v.  J.  W. 
Byrd  (102  Texas,  263)  is  pressed  upon  us  in  support  of  this  conten- 
tion. In  the  opinion  in  that  case  the  Supreme  Court  quotes  Mr. 
Justice  Williams's  language  in  Gulf  C.  &  S.  F.  By.  Co.  v.  Matthews, 
100  Texas,  63,  as  follows :  "An  implied  permission,  such  as  is  claimed, 
to  use  a  railroad  track  as  a  footpath  may  relieve  the  person  enjoying 
it  of  the  imputation  of  being  a  trespasser,  but  it  does  not  relieve  the 
place  of  its  inherent  dangers,  nor  exempt  tlie  traveler  from  the  duty 
to  act  with  ordinary  prudence.    Wlien  he  voluntarily  chooses  the  dan-. 
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f:erou8  pathway  instead  of  a  safe  one  beside  it,  we  can  see  no  escape 
rom  the  conclusion  that  he  is  guilty  of  negligence,  if  there  be  no 
justifying  or  excusing  circumstances."  In  the  case  under  review  the 
facts  show  that  tlie  plaintiff,  while  walking  over  the  bridge  of  the  de- 
fendant, which  was  one  hundred  and  ninety-five  to  two  hundred  feet 
in  length,  discovered  a  train  approaching,  and  in  order  to  escape  being 
struck  thereby,  attempted  to  jump  off  the  bridge,  and  in  doing  so  was 
injured,  and  it  was  held  that  it  was  "apparent  from  plaintiff's  own 
testimony  that  there  were  other  ways  of  going  to  his  destination  by 
which  the  crossing  of  the  bridge  might  have  been  avoided,  and  he  hav- 
ing selected  a  way  he  knew  to  be  dangerous,  his  conduct  must  be  con- 
sidered negligence  on  his  part.  Giving  all  the  effect  of  implied  license 
to  use  the  bridge  as  is  claimed  for  it  in  this  case,  it  could  hardly  be 
said  that  it  implied  a  license  to  use  the  structure  to  the  obstruction  of 
the  defendant's  business."  While,  as  we  read  the  case  of  Gulf,  C.  &  S. 
F.  By.  Co.  V.  Matthews,  supra,  the  latter  part  of  the  quotation  above 
made,  upon  which  is  based  the  decision  in  the  Byrd  case,  is  wholly 
a  dictum  in  that  the  court  expressly  there  found  that  there  was  not 
a  safe  place  to  walk  beside  the  track,  yet  the  dictum  of  yesterday  has 
become  the  decision  of  today,  and  we  are  confronted  with  the  question 
whether  or  not  the  holding  in  the  B3rrd  case  is  decisive  of  the  present 
appeal. 

It  is  not  quite  clear  from  the  report  of  that  case  either  by  the  Su- 
preme Court  or  the  Court  of  Civil  Appeals  (110  S.  W.,  199,  and 
102  Texas,  263),  just  what  were  the  "other  ways  of  going  to  his  des- 
tination by  which  the  crossing  of  the  bridge  might  have  been  avoided 
by  the  deceased,  Byrd,'*  yet,  however  that  may  be,  we  think  it  is  quite 
clear  the  trial  court  could  not  summarily  have  instructed  a  verdict  for 
appellant  in  this  case  upon  the  theory  tliat  there  was  a  safe  way  along- 
side of  the  track  by  which  appellee  could  have  traveled  and  thus  have 
averted  the  injury.  That  there  was  such  a  way  at  all  is  but  an  infer- 
ence deducible  from  the  evidence,  and  the  same  can  not  in  anywise  be 
said  to  be  an  undisputed  fact  requiring  such  an  instruction.  The  Su- 
preme Court  further  say  in  the  decision  of  the  Byrd  case:  ''We  think 
that  the  doctrine  upon  which  the  license  of  the  railroad  company  is 
implied  by  the  use  which  persons  put  it  to,  by  using  it  as  a  footpath, 
has  been  pushed  far  enough  in  this  State,  and  we  are  not  inclined  to 
let  it  go  any  further.*'  But  we,  in  view  of  the  long  and  unbroken  line 
of  decisions  in  this  State  to  the  effect  generally  that  contributory  negli- 
gence is  a  question  of  fact  for  the  determination  of  the  jury  under  all 
the  circumstances,  are  not  inclined  to  push  the  doctrine  of  that  de- 
cision any  further  tlian  we  are  required  to  do  so.  It  would  perhaps  be 
an  injustice  to  say  that  the  Supreme  Court  meant  that  the  doctrine 
should  be  carried  further  than  announced  by  it  in  that  case,  but 
clearly,  in  our  judgment,  if  the  Supreme  Court  meant  to  announce 
the  broad  doctrine  as  now  contended  for  by  appellant,  that  a  licensee 
upon  a  railroad  track  is  necessarily  guilty  of  contributory  negligence 
because  he  has  gone  into  a  place  of  danger  and  been  injured  in  conse- 
quence, then  the  case  ought  speedily  to  be  overruled. 

We  are  aware  of  the  rule  announced  in  International  &  G.  N.  By. 
Co.  V.  Edwards,  100  Texas,  22,  to  the  effect  that  while  persons  using 
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a  railway  crossing  hare  the  right  to  expect  tliat  the  law  requiring  sig- 
nals will  be  obeyed,  yet  this  is  not  a  substitute  for  the  duty  of  exercis- 
ing care  for  themselves ;  and  this  rule  is  perhaps  nowhere  more  broadly 
stated  than  by  this  court  in  Ft.  Worth  &  D.  C.  By.  Co.  v.  Wyatt,  35 
Texas  Civ.  App.,  119,  wherein  we  stated:  "There  are  many  authorities 
holding  as  matter  of  fact  that  one  who  goes  upon  a  railroad  track 
without  taking  the  precaution  to  look  and  listen  for  approaching  cars, 
and  is  injured  by  a  car  which  he  might  have  discovered  by  the  exer- 
cise of  such  diligence,  is  guilty  of  such  negligence  as  will  preclude  a 
recovery  by  him.^*  And  so  it  ought  to  be  held  in  any  case,  we  think, 
whether  the  injured  person  be  merely  a  licensee  or  one  lawfully  en- 
titled to  use  the  track  as  of  right.  He  ought  to  be  required  in  all 
cases  to  exercise  ordinary  care  for  his  own  safety,  and  where  it  is  un- 
disputed that  such  person  exercised  no  care  whatever,  he  of  course 
must  be  held  to  have  been  guilty  of  contributory  negligence.  In  the 
present  case  we  do  not  think  it  can  be  said  from  the  evidence  that  ap- 
pellee exercised  no  care  whatever  for  his  own  safety  in  entering  upon 
appellant's  track  and  continuing  thereon  until  he  was  injured. 

In  Texas  Midland  E.*B.  Co.  v.  Crowder,  25  Texas  Civ.  App.,  636, 
in  which  a  writ  of  error  was  refused,  it  is  said:  "While  the  evidence 
fails  to  definitely  show  that  Crowder  looked  and  listened  before  step- 
ping on  the  track,  it  is  not  doing  violence  to  the  evidence  to  assume 
that  he  saw  the  engine  and  cars  at  the  south  end  of  the  switch  and 
concluded  that  they  would  not  then  be  backed  down  at  that  time,  or, 
if  so,  that  a  proper  lookout  would  be  kept  and  that  proper  signals 
would  be  given  to  warn  him  in  time  to  leave  the  track  to  prevent  in- 
jury.'* Crowder  was  killed  in  that  accident,  which  accounts  for  the 
presumption  thus  indulged.  While  here  appellee  was  not  killed,  yet 
the  fact  appears  to  be  undisputed  that  he  was  so  injured  that  he  was 
unable  to  recall  anything  connected  with  the  transaction  from  the  time 
he  left  his  home  in  the  morning  imtil  some  days  or  weeks  after  the 
accident.  So  that  we  think  the  humane  presumption  that  he  did  at 
least  look  and  listen  for  approaching  trains  before  entering  upon  ap- 
pellant's track  ought  under  the  circumstances  to  be  indulged,  as  was 
done  in  the  Crowder  case.  Besides,  there  is  the  further  circumstance 
that  he  was  in  company  with  another  who  did  to  some  extent,  at  least, 
look  for  an  approaching  train  before  going  upon  the  track.  In  a  gen- 
eral way  we  think  we  are  in  line  with  the  trend  of  the  decisions  in 
this  State  when  we  adhere  to  the  rule  that  whether  or  not  a  person  in- 
jured on  a  railroad  is  guilty  of  contributory  negligence  depends  so 
largely  upon  an  infinite  variety  of  circumstances  that  it  ought  in  all 
cases  to  be  submitted  to  the  jury  as  a  question  of  fact,  except  in  those 
cases  where  the  undisputed  evidence  shows  that  the  injured  person 
exercised  no  care  whatever  for  his  own  safety.  In  the  very  nature  of 
things  even  to  hold  that  one  is  guilty  of  contributory  negligence  when 
he  might  have  selected  a  safe  way  is  in  some  measure  to  invade  the 
province  of  the  juiy,  for  the  solution  of  that  question  depends  at  last 
upon  whether  or  not  a  reasonably  prudent  person  would  have  taken  the 
safe  way,  and  this  in  turn  is  determined  by  an,  infinite  variety  of  cir- 
cumstances, such  as  the  proximity  of  the  way,  its  condition,  the  condi- 
tion of  the  railroad  as  a  way,  the  frequency  of  its  use  by  the  public, 
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the  frequency  of  the  passage  of  trains  or  cars  on  it,  the  probability 
of  such  trains  or  cars  being  then  about  to  pass,  the  presence  or  ab- 
sence of  watchmen  or  signals,  the  diligence  exercised  in  the  matter  of 
looking  and  listening  for  approaching  trains,  and  other  things  too 
numerous  to  mention,  which  ought  to  and  do  influence  human  conduct 
every  day.  The  rule  is  firmly  and  sanely  held  in  this  State  that  one 
using  the  tracks  of  a  railway  company  may  introduce  evidence  of  the 
proximity  of  crossings,  stations  and  the  Uke,  and  of  the  custom  of 
the  company  to  blow  its  whistle  and  sound  its  bells  for  such  places, 
upon  the  issue  of  his  own  contributory  negligence  in  being  on  the 
track.  (International  &  G.  N.  B.  E.  Co.  v.  Woodward,  26  Texas  Civ. 
App.,  389.)  And  further,  that  the  failure  to  give  such  signals  may, 
as  to  such  person,  constitute  actionable  negligence.  (Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Saunders,  101  Texas,  255.) 

It  is  a  fact  known  of  all  men  that  persons  on  a  railway  track  are 
likely  to  take  notice  of  the  maimer  in  which  trains  are  required  to  be 
run,  and  in  fact  are  run,  and  in  some  measure  to  depend  upon  the 
companies  operating  their  trains  in  the  usual  manner,  and  thereby 
to  rely  upon  the  exercise  of  the  usual  precautions  for  the  safety  of 
those  whose  presence  on  the  track  is  to  be  anticipated.  From  this  well- 
recognized  principle,  we  think  it  necessarily  follows  that  the  issue  of 
contributory  negligence  on  the  part  of  a  person  injured  on  a  railroad 
track,  whose  very  presence  is  thus  largely  influenced  by  his  reliance  on 
the  loiown  custom  and  usual  conduct  of  the  railway  company  to  exer- 
cise care  to  avoid  injuring  him,  is  at  last  a  question  of  fact  for  the 
determination  of  a  jury. 

As  applied  to  this  case,  the  appellee,  who  is  not  conclusively  shown 
not  to  have  exercised  any  care  for  his  own  safety  but  who  presump- 
tively did  at  least  look  and  listen  for  the  approach  of  appellant's  train, 
relies  upon  the  known  duty  of  appellant  to  exercise  ordinary  care  to 
keep  a  lookout  for  his  presence  along  the  well-beaten  path  on  its  track, 
and  by  reason  of  its  failure  in.  this  respect  is  injured.  We  can  not  say 
under  such  circumstances  that  he  is  guilty  of  contributory  negligence 
as  matter  of  law.  So  that  we  conclude  the  trial  court  did  not  err  in 
refusing  to  give  a  summary  instruction  for  appellant. 

We  also  conclude  that  the  evidence  is  not  such  as  to  require  us  to 
set  aside  the  verdict  and  judgment  for  want  of  evidence,  and  that  the 
court  tommitted  no  errors  in  his  rulings  on  evidence,  or  otherwise. 
The  charge  set  out  succinctly  and  clearly  presented  the  material  is- 
sues of  the  case  and  sufficiently  embraced  the  requested  charges. 

The  judgment  is  therefore  in  all  things  affirmed. 

Writ  of  error  granted. 
Judgment  affirmed. 

Sallie  a.  Gibbs  v.  John  A.  Scales  et  al. 

Decided  February  20,  1909. 

1. — ^Tax  Salt— Citation  by  Publication — Jad^ment — Collateral  Attack. 

A  judgment  in  a  suit  for  taxes  recited  that  citation  had  been  duly  made 
by  publication;  the  affidavit  for  citation  by  publication  by  the  county  attorney 
was  in  statutory  form,  affiant  stating  that  the  owners  of  the  land  in  contro- 
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versy  were  unknown  to  him  and  after  diligent  inquiry  eould  not  be  ascertained. 
Ad  attack  upon  the  judgment  on  the  ground  that  said  affidavit  was  fraudu- 
lently made  and  the  judgment  was  therefore  void,  was  a  collateral  attack 
based  upon  facts  dehors  ttie  record  and  could  not  be  allowed. 


IHstlngniBhed. 

Where  the  evidence  fails  to  show  that  the  owner  was  in  possession  of  the 
land  when  the  foreclosure  suit  for  taxes  was  filed  and  citation  by  publication 
to  unknown  owners  was  issued,  the  cases  of  Hollywood  v.  Wellhausen,  28  Texas 
Civ.  App.,  641,  and  Bingham  v.  Matthews,  39  Texas  Civ.  App.,  41,  have  no  ap- 
plication. 


Distinguished. 

The  cases  of  BabNcock  v.  Wolffarth,  35  Texas  Civ.  App.,  612;  Stoneman  v. 
Bilby,  43  Texas  Civ.  App.,  293;  and  Earnest  v.  Glaser,  32  Texas  Civ.  App.,  37S, 
are  applicable  only  in  cases  where  the  judgment  assailed  fails  to  recite  service 
of  citation. 

4.-^iidgBieiit — ^Recital  of  8erYlce. 

When  a  judgment  recites  service  of  citation,  it  is  not  subject  to  collateral 
attack  for  lack  of  proper  service  in  the  absence  of  some  recital  identifying  the 
precise  writ  of  citation  upon  which  the  court  acted. 

S.-4!itatio]i  by  Publication — ^Requirements. 

Citations  by  publication  in  tax  suits  are  not  required  to  be  addressed  to 
any  officer  and  need  not  require  any  officer  to  make  return  thereof. 

6.~Tftx  Suit — Judgment. 

A  judgment  in  a  tax  suit  decreeing  that  the  order  of  sale  to  be  issued 
thereon  should  have  the  force  and  effect  of  a  writ  of  possession  and  that  the 
officer  making  the  sale  of  the  land  by  virtue  thereof  should  place  the  purchaser 
in  possession,  was  erroneous,  but  such  error  did  not  invalidate  the  entire  judg- 
ment, the  erroneous  portion  should  be  treated  as  surplusage. 

7.— Tax  Sale — ^Purchase  by  County  Attorney. 

In  the  absence  of  proof  of  fraud  in  making  the  purchase,  a  purchase  of 
land  at  tax  sale  by  a  county  attorney  who  represented  the  State  in  the  suit, 
is  not  contrary  to  public  policy.  Such  rule  applies  only  when  the  purchase  is 
made  by  the  officer  who  is  conducting  the  sale. 

Appeal  from  the  District  Court  of  Hartley  County.  Tried  below 
before  Hod.  J.  N.  Browning. 

James  £  Teiser,  for  appellant. — The  petition  to  foreclose  the  tax 
lien  on  the  land  in  controversy  against  unknown  owners  was  void  as 
to  appellant  because  the  nonresident  tax  roll  of  Hartley  County  showed 
the  land  in  controversy  rendered  for  1891  in  the  name  of  Barnctt 
Gibbs,  appellant's  husband,  and  such  record  was  notice  to  the  State  of 
the  ownership  of  the  land,  and  a  suit  against  unknown  owners  was  un- 
authorized and  does  not  bind  the  appellant.  Green  v.  Robertson,  30 
Texas  Civ.  App.,  236;  Bingham  v.  Matthews,  39  Texas  Civ.  App.,  41; 
Bradley  v.  Janssen,  93  S.  W.,  506;  Schaffer  v.  Davidson,  44  Texas 
Civ.  App.,  100 ;  Hollywood  v.  Wellhausen,  28  Texas  Civ.  App.,  541. 

The  citation  in  the  tax  suit  was  void,  because  it  failed  to  state  that 
the  taxes  constituted  a  lien  on  the  land,  and  that  the  action  was  brought 
to  foreclose  the  same.    Netzorg  v.  Green,  26  Texas  Civ.  App.,  119. 

The  citation  in  the  tax  suit  was  void  because  it  was  not  addressed 
Vol.  LIV  avil— 7. 
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to  ''all  persons  owning  or  liaving  or  claiming  any  interest  in  the  land 
in  controversy,"  but  was  addressed  to  "unlmown  owners,"  and  there- 
fore conferred  no  power  on  the  court  to  proceed  to  judgment.  Laws 
1897,  p.  138,  sec.  15. 

The  citation  in  the  tax  suit  was  void  because  it  did  not  command 
the  sheriff  or  any  constable  of  Hartley  County  to  serve  and  return 
same,  and  was  not  so  served  and  returned.  State  v.  Unknown  Owner, 
47  Texas  Civ.  App.,  188;  Chap.  103,  sec.  7,  p.  134,  Acts  1897. 

The  judgment  and  order  of  sale  in  the  tax  proceeding  were  void 
because  they  provided  that  the  order  of  sale  should  have  the  force  and 
effect  of  a  writ  of  possession  against  the  owner  of  the  land  in^  contro- 
versy, and  directed  that  the  purchaser  under  same  be  placed  in  posses- 
sion within  thirty  days  after  the  day  of  sale.  Masterson  v.  State,  17 
Texas  Civ.  App.,  94. 

The  court  erred  in  admitting  in  evidence  defendants*  chain  of  title, 
over  the  objection  of  plaintiff  that  the  same  was  void  because  the  cita- 
tion in  the  tax  proceeding  under  which  they  claimed  was  not  addressed 
to  "all  persons  owning  or  having  or  claiming  any  interest  in  the  land 
in  controversy,"  but  was  addressed  to  "unknown  owners."  Laws  1897, 
p.  138,  sec.  15. 

Where  a  judgment,  although  reciting  that  the  defendant  was  duly 
served,  further  recites  the  character  of  service  on  which  the  same  was 
rendered,  such  service  can  be  used  in  evidence  in  a  collateral  proceeding 
to  show  that  the  court  acted  without  having  acquired  jurisdiction. 
Martin  v.  Burns,  80  Texas,  679;  Fowler  v.  Simpson,  79  Texas,  616; 
Lutcher  v.  Allen,  43  Texas  Civ.  App.,  43;  Martin  v,  Cobb,  77  Texas, 
546 ;  Stoneman  v.  Bilby,  43  Texas  Civ.  App.,  293. 

Webb  &  Joiner  and  Turner  &  Boyce,  for  appellees. — The  record 
in  a  judgment  rendered  by  the  District  Court  foreclosing  lien  for 
taxes  can  not  be  contradicted  in  a  collateral  attack.  Kenson 
V.  Gage,  34  Texas  Civ.  App.,  547;  Babcock  v.  Wolffarth,  35  Texas 
Civ.  App.,  512 ;  Stoneman  v.  Bilbv,  43  Texas  Civ.  App.,  293 ;  Earnest 
V.  Glaser,  32  Texas  Civ.  App.,  378 ;  Dunn  v.  Taylor,  94  S.  W.,  347 ; 
Williams  v.  Young,  90  S.  W.,  942;  Young  v.  Jackson,  110  S.  W.,  74; 
McCarter  v.  Neil,  6  S.  W.,  732;  Eitel  v.  Foote,  39  Cal.  439;  Gribble 
V.  Livermore,  67  N.  W.,  213;  McGregor  v.  Morrow,  21  Pac,  157; 
Black  on  Judgments,  sees.  246,  247,  279,  795,  287. 

The  citation,  after  the  preamble,  is  addressed  as  provided  by  law, 
and  is  in  the  exact  language  of  the  form  provided  in  such  instances  by 
the  statute,  and  does  require  the  owners  "to  show  cause  why  judgment 
shall  not  be  rendered  condemning  said  land,  and  ordering  sale  and 
foreclosure  thereof  for  said  taxes  and  costs  of  suit.*'  Bev.  Stats.,  art. 
5230o;  State  v.  Unknown  Owner,  47  Texas  Civ.  App.,  188;  Young  v. 
Jackson,  110  S.  W.,  78. 

The  affidavit  made  by  S.  W.  Oakes,  publisher,  that  the  citation  had 
been  published  as  required  by  law,  is  sufficient  return  on  a  collateral 
attack  of  the  judgment.    Young  v.  Jackson,  110  S.  W.,  78. 

Th6  judgment  having  recited  that  citation  had  been  duly  had  by 
publication,  such  recitation  can  not  be  shown  to  be  false  on  collateral 
attack.    Lawlor  v.  White,  27  Texas,  250;  Earnest  v.  Glaser,  32  Texas 
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Ciy.  App.,  378;  Kenson  y.  Gage^  34  Texas  Civ.  App.^  547;  Babcock 
V.  Wolffarth,  35  Texas  Civ.  App.,  612. 

Such  erroneous  provision  of  the  judgment  and  order  of  sale  could 
not  have  the  effect  of  rendering  the  entire  judgment  absolutely  void; 
the  remedy  for  correction  of  such  error  being  by  appeal  or  by  some 
attack  thereon  in  an  issue  in  a  controversy  over  the  possession  of  the 
land,  during  the  two  years  allowed  for  redemption.  Bean  v.  City  of 
Brownwood,  43  S.  W.,  1036;  Kenson  v.  Gage,  34  Texas  Civ.  App., 
547. 

DUXKUN,  Associate  Justice. — This  suit  was  instituted  by  Mrs. 
Sallie  A.  Gibbs  against  John  A.  Scales  and,  W.  Boyce  in  the  District 
Court  of  Hartley  County  to  recover  the  Joseph  Welsh  survey  of  one 
hundred  and  seventy-seven  acres  of  land,  and  from  a  judgment  in 
favor  of  the  defendants  the  plaintiff  has  appealed.  The  plaintiff's 
original  petition  was  in  the  usual  form  of  trespass  to  try  title.  To  this 
petition  the  defendants  filed  general  denial,  plea  of  not  guilty,  and 
special  answers  in  which  both  defendants  pleaded  a  judgment  in  favor 
of  the  State  against  the  unknown  owners  of  the  land  in  controversy 
of  date  May  10,  1899,  rendered  by  the  District  Court  of  Hartley 
County,  foreclosing  a  lien  for  taxes  due  the  State  and  said  county, 
and  a  deed  of  conveyance  of  date  July  4,  1899,  executed  by  the  sheriff 
of  said  county  to  defendant  W.  Boyce  under  and  by  virtue  of  an  order 
of  sale  issued  on  said  judgment,  and  defendant  Scales  further  pleaded 
a  deed  of  conveyance  from  W.  Boyce  to  himself  for  a  valuable  consid- 
eration paid  to  Boyce  by  Scales. 

The  evidence  introduced  upon  the  trial  established  a  regular  chain 
of  title  to  the  land  from  the  State  down  to  J.  W.  Haynes,  plaintiff's 
father,  who  by  will  in  due  form  and  duly  probated  devised  the  land 
to  the  plaintiff;  and  the  judgment  and  deeds  of  conveyance  pleaded 
by  defendants  were  also  established  by  proof.  The  judgment  was  for 
taxes  due  the  State  and  county  on  the  property  for  the  years  1892  to 
1896,  both  inclusive.  The  land  was  assessed  for  taxes  for  the  year 
1891  on  the  nonresident  tax  rolls  of  tlie  county  in  the  name  of  plain- 
tiff's husband,  Barnett  Gibbs,  who  then  resided  in  Dallas  County  and 
who  died  in  1896,  and  Dallas  County  was  the  place  of  plaintiff's  resi- 
dence at  the  date  of  the  institution  of  the  suit  and  at  the  date  of  the 
judgment  W.  Boyce  was  the  county  attorney  of  Hartley  County  and 
in  that  official  capacity  represented  the  plaintiff  in  the  institution  of 
the  suit  and  in  its  prosecution  to  final  judgment.  He  was  likewise 
county  attorney  of  Hartley  County  when  he  purchased  the  land  under 
the  foreclosure  sale  by  the  sheriff.  The  judgment  was  upon  service 
by  publication,  was  regular  in  all  respects,  specifically  reciting  that 
citation  had  been  duly  had  by  publication,  and  decreed  a  lien  with 
foreclosure  thereof  for  the  taxes  due  for  the  years  1892  to  1896,  in- 
clusive, and  was  in  favor  of  the  State  against  all  persons  (said  persons 
being  unknown)  owning,  having  or  claiming  any  interest  in  the  land, 
and  directed  the  clerk  to  issue  an  order  of  sale  to  sell  the  same  for 
the  purpose  of  satisfying  said  taxes  and  costs  of  suit,  subject  to  the 
right  of  the  owner  to  redeem  the  same  within  two  years. 

The  affidavit  for  the  issuance  of  the  citation  was  made  by  W.  Boyce 
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as  attorney  for  the  State,  was  in  statutory  form,  aflBant  stating  therein 
that  the  owners  of  the  land  in  controversy  were  unknown  to  him  and, 
after  inquiry,  could  not  be  ascertained.  By  supplemental  petition  duly 
filed,  plaintiff  alleged  that  this  affidavit  of  the  county  attorney  was 
fraudulently  made,  and  that  by  reason  thereof  the  judgment  of  fore- 
closure was  void.  The  trial  court  sustained  general  and  special  excep- 
tions to  this  pleading  on  the  ground  that  it  was  a  collateral  attack 
on  the  judgment,  and  in  this  ruling  we  think  there  was  no  error. 
This  was  clearly  a  collateral  attack  upon  the  judgment,  ba6ed  upon 
alleged  facts  dehors  the  judgment  and  all  other  records  in  the  suit, 
which  could  not  be  sustained  in  view  of  the  affidavit  for  citation  by 
publication  and  recitals  of  service  in  the  judgment,  above  noted. 
(Crawford  v.  McDonald,  88  Texas,  626;  Kenson  v.  Gage,  34  Texas 
Civ.  App.,  647;  Scudder  v.  Cox,  36  Texas  Civ.  App.,  416.)  The  evi- 
dence failing  to  show  that  appellant  was  in  possession  of  the  land 
when  the  foreclosure  suit  was  filed  and  when  citation  was  issued  there- 
in, the  cases  of  Hollywood  v.  Wellhausen,  28  Texas  Civ.  App.,  541, 
and  Bingham  v.  Matthews,  39  Texas  Civ.  App.,  41,  relied  on  by  her, 
are  therefore  not  applicable.  Other  authorities  cited  by  appellant, 
such  as  Babcock  v.  Wolffarth,  35  Texas  Civ.  App.,  612;  Stoneman  v. 
Bilby,  43  Texas  Civ.  App.,  293,  and  Earnest  v.  Glaser,  32  Texas  Civ. 
App.,  378,  are  applicable  only  in  cases  where  the  judgment  assailed 
fails  to  recite  service  of  citation. 

Appellant  calls  our  attention  to  the  decision  of  our  Supreme  Court 
in  Martin  v.  Bums,  Walker  &  Co.,  80  Texas,  679,  and  Fowler  v. 
Simpson,  79  Texas,  617,  to  the  effect  that  when  the  judgment  recites 
the  precise  character  of  service  upon  which  it  is  rendered,  then  proof 
is  admissible  to  show  that  the  service  was  not  as  required  by  law ;  and 
upon  these  authorities  the  contention  is  made  that  in  view  of  the  re- 
cital in  the  judgment  of  foreclosure  in  question  that  citation  was  by 
publication,  the  trial  court  erred  in  sustaining  defendant's  exceptions 
to  the  allegations  in  plaintiff's  supplemental  petition  that  the  citation 
was  not  addressed  to  all  persons  owning  or  claiming  any  interest  in 
the  land  in  controversy ;  that  it  was  not  addressed  to  the  sheriff  or  any 
constable  of  Hartley  County,  and  that  it  failed  to  state  that  the  taxes 
claimed  in  the  petition  constituted  a  lien  on  the  land. 

In  the  case  of  Martin  v.  Burns,  Walker  &  Co.,  supra,  the  judgment 
assailed  failed  to  recite  any  service  of  citation,  and  the  only  authority 
therein  cited  to  sustain  the  announcement  above  .noted,  which  was  not 
necessary  to  a  decision  of  that  case,  was  Fowler  v.  Simpson,  supra; 
and  in  the  latter  case  the  court  said,  "The  judgment  now  in  question 
identifies,  by  referring  to  its  date,  the  return  of  the  officer  and  the 
writ  upon  which  the  court's  conclusion  of  lawful  service  is  based.  In- 
stead of  relying  upon  a  presumption,  it  points  out  the  proof  upon  which 
its  validity  depends.  It  would  be  doing  violence  to  the  recitals  of  the 
judgment  itself  to  doubt  upon  what  evidence  of  the  service  of  its 
process  the  court  was  acting."  If  the  judgment  recites  service  of  ci- 
tation, then,  in  the  absence  of  some  recital  identifying  the  precise 
writ  upon  which  the  court  acted,  such  as  was  contained  in  the  case 
last  cited,  we  do  not  believe  the  judgment  is  subject  to  a  collateral  at- 
tack for  lack  of  proper  service.     However,  irrespective  of  this  view. 
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the  citation  offered  by  appellant  in  support  of  these  allegations  is  con- 
tained in  a  bill  of  exception  appearing  in  this  record,  and  we  thiilk 
the  same  was  in  substantial  compliance  with  the  statutory  require- 
meDts.  It  is  not  addressed  to  the  sheriff  or  any  constable,  but  is  ad- 
dressed directly  to  the  defendants,  and  the  affidavit  of  the  publisher 
of  the  newspaper  publishing  it  shows  publication  thereof  as  required 
by  law.  We  find  no  statute  requiring  such  citations  to  be  addressed 
to  any  officer,  nor  requiring  any  officer  to  make  return  thereof;  we 
therefore  overrule  appellant's  contention  last  noted.  (Young  v.  Jack- 
Bon,  50  Texas  Civ.  App.,  351.) 

That  portion  of  the  judgment  decreeing  that  the  order  of  sale  to  be 
issued  tliereon  should  have  the  force  and  effect  of  a  writ  of  possession 
and  that  the  officer  making  the  sale  of  the  land  by  virtue  thereof 
sl)ould  place  the  purchaser  in  possession,  was  improper,  but  it  di^ 
not  invalidate  the  judgment  in  its  entirety,  and  should  be  treated  as 
surplusage  only.     (Masterson  v.  State,  17  Texas  Civ.  App.,  94.) 

Sayles'  Bevised  Statutes,  article  5232g,  provides  that  when  land  is 
offered  for  sale  by  the  sheriff  under  a  judgment  foreclosing  a  lien  for 
taxes,  if  there  be  no  bidder  for  such  land  the  county  attorney  shall 
bid  the  same  off  to  the  State  for  the  amount  of  all  taxes,  penalties,  in- 
terest and  costs  adjudged  against  the  property. '  Appellant  insists  that 
W.  Boyce,  being  the  county  attorney  of  Hartley  County  at  the  time 
iie  purchased  the  land  in  controversy  under  the  foreclosure  sale,  he 
should  have  bid  the  property  off  to  the  State,  and  that  therefore  his 
purchase  of  same  for  his  own  use  and  benefit  was  contrary  to  public 
policy  and  void.     In  support  of  this  contention  appellant  cites  Ed- 
wards V.  Estell,  48  Cal,  194,  and  Clute  v.  Barron,  2  Mich.,  192.    In 
<ti)e  case  first  cited  a  purchase  by  a  surveyor  of  public  land,  and  in  the 
second  ease  cited  a  purchase  by  a  tax  collector  of  lands  he  sold  for 
taxes,  were  both  held  to  be  contrary  to  public  policy  and  therefore 
void.    But  in  these  cases,  and  others  we  have  examined,  where  sales 
of  like  character  were  likewise  held  void,  the  purchasers  were  the  offi- 
cers malfing  the  sales  and  selling  to  themselves,  or  else  were  charged 
by  law  with  some  duty  relative  to  making  the  sale,  the  performance  of 
which  was  necessary  to  a  valid  sale.    It  will  be  noted  that  the  statute 
quoted  above  requires  the  land  to  be  bid  in  for  the  State  only  when 
there  are  no  bidders  for  the  same,  thus  evidencing  the  policy  of  the 
State  to  become  the  purchaser  only  when  it  is  necessary  to  do  so  in 
order  to  collect  the  taxes  due.    It  is  not  made  the  duty  of  the  county 
attorney  to  sell  the  land,  that  being  the  official  duty  of  the  sheriff,  and 
in  the  absence  of  allegations  of  fraud  in  making  the  purchase,  we  do 
not  think  that  it  can  be  said  that  the  purchase  by  W.  Boyce  was  con- 
trary to  public  policy  and  therefore  void.    Walcott  v.  Hand,  27  S.  W., 
333.    In  the  ease  last  cited  a  tax  collector  was  the  purchaser  under  a 
tax  sale  by  the  sheriff,  and  the  contention  was  made  that  the  trans- 
action was  void  as  being  contrary  to  public  policy,  but  the  Supreme 
Court  of  Missouri  rendering  the  decision  held  the  deed  valid,  citing 
Dillinger  y.  Eelley,  84  Mo.,  5G5,  and  Briant  v.  Jackson,  99  Mo.,  585, 
and  saying:    **A  careful  examination  of  each  and  every  case  cited  by 
plaintiffs  discloses  that  in  every  instance  in  which  the  sale  was  held 
void  or  voidable  it  was  under  a  tax  law  in  which  the  collector  himself 
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made,  the  sale,  and  either  by  himself  or  deputy  purchased  the  land,  or 

if  sold  by  a  sheriff  or  constable,  he  purchased  at  his  own  sale/'    See 

also  1  Blackwell  on  Tax  Titles,  sec.  604. 

Finding  no  error  in  the  record  the  judgment  of  the  trial  court  is 

affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  B.  Booth  v.  W.  A.  Bubsey  kx  al. 

Decided  February  20,  1009. 

AdmlaiitratloB — ^Possession  of  Estate. 

After  administration  has  been  granted,  the  administrator  is  entitled  to 
possession  of  the  property  of  the  estate  and  the  heirs  have  no  right  or  author- 
ity to  attempt  to  distribute  tlie  same  among  themselves. 

Appeal  from  the  Cpunty  Court  of  Tarrant  County.     Tried  below 
before  Hon.  John  L.  Terrell. 

Jew.  C.  Scott,  for  appellant. 

J.  C.  Smith  and  Jo  W.  Bumey,  for  appellees. 

SPEER,  Associate  Justice. — This  case  has  been  twice  before  re- 
versed and  will  be  found  reported  in  41  Texas  Civ.  App.,  271,  and 
48  Texas  Civ.  App.^  633.  The  case  is  substantially  the  same  as  it 
was  on  the  last  appeal  and  must  be  again  reversed  because  under 
the  evidence  appellant  as  administrator  was  entitled  to  recover  a 
greater  sum  than  was  awarded  to  him  by  the  verdict  of  the  jury. 
There  is  nothing  in  the  evidence  to  warrant  the  verdict  in  appellees' 
favor  as  to  fifty  dollars  of  the  sum  alleged  to  have  been*  paid  by 
appellees  to  Felix  Bouvet,  which  the  jury  evidently .  allowed.  Fur- 
thermore, the  court  ought  to  have  instructed  the  jury,  as  requested 
by  appellant^  that  appellees  had  no  right  or  authority  to  make  dis- 
tribution amongst  the  heirs  of  John  Bouvet,  deceased,  after  adminis- 
tration upon  his  estate  was  begun.  This  charge  was  refused,  it  ap- 
pears, because  given  in  the  main  charge,  but  an  examination  of  the 
main  charge  discloses  that  this  limitation  was  made  to  apply  only 
to  the  payment  of  debts  against  the  estate,  and  not  to  a  distribution 
among  the  heirs.  We  do  not  think  the  appellees  were  cliargeable  with 
the  money  checked  out  of  bank  by  William  Bouvet  prior  to  the  death 
of  his  father,  John  Bouvet. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded  for  another  trial. 

Reversed  and  remanded. 
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Jakes  Sullivan  v.  M.  E.  Oeahah. 

Decided  February  20,  1909.  ' 

Attaohment — l/eTj — ^Foredoture — ^Tltle. 

Where  a  writ  of  attachment  was,  on  September  13,  1901,  levied  on  all  the 
interest  of  the  defendant  debtor  in  a  certain  tract  of  land  and  it  appeared 
from  the  evidence  that  the  debtor  had  no  title  to  said  land  on  that  date  but 
afterwards,  on  December  21,  bought  and  received  a  deed  to  the  same,  and  on 
December  23  sold  and  conveyed  it  to  a  third  party,  and  the  judgment  fore- 
closing the  attachment  lien  foreclosed  only  the  interest  that  the  debtor  owned 
in  said  land  on  September  13,  the  levy  of  the  writ  being  ineffective  when  made, 
did  not  later  attach  to  the  title  thereafter  acquired  by  the  debtor,  and  the 
purchaser  at  said  foreclosure  sale  took  no  title  to  the  land  as  against  the  party 
to  whom  the  debtor  conveyed  it  after  the  Fevy  of  the  attachment. 

Appeal  from  the  District  Court  of  Young  County.  Tried  below 
before  Hon.  A.  H.  Carrigan. 

Arnold  &  Arnold,  for  appellant. 

C.  W,  Johnson  and  Theodore  Mack,  for  appellee. 

DUNKLIN,  Associate  Justice. — James  Sullivan  instituted  this 
Bnit  in  the  form  of  trespass  to  try  title  against  M.  K.  Graham  in  the 
District  Court  of  Young  County,  and  from  a  judgment  in  favor  of 
the  defendant,  the  plaintiff  has  appealed.  The  suit  was  to  recover 
Texan  Emigration  &  Land  Co.  survey  No.  2396,  situated  in  Young 
County,  but  upon  the  trial,  by  agreement  in  writing  filed,  the  plain- 
tiff limited  his  claim  to  an  undivided  one^half  interest  in  that  survey. 
The  parties  both  claimed  title  from  Henry  C.  Payne  as  a  common 
source,  the  plaintiff  claiming  under  a  sheriff's  deed  executed  under 
and  by  virtue  of  an  order  of  sale  issued  on  a  judgment  rendered  in 
the  District  Court  of  Clay  County,  wherein  James  Sullivan,  the  pur- 
chaser, was  plaintiff  and  said  Henry  C.  Payne  was  defendant,  dated 
March  1,  1902,  and  which  judgment  foreclosed  an  attachment  lien 
as  it  existed  on  September  13,  1901,  on  all  the  interest  of  said  Henry 
C.  Payne  in  survey  No.  2396  in  Young  County,  Texas;  and  appellee 
claiming  title  under  a  deed  from  Henry  C.  Payne,  dated  December 
23,  1901,  duly  recorded  December  30,  1901,  for  a  consideration  of 
nine  hundred  dollars  paid  Payne  by  appellee. 

The  petition  filed  by  plaintiff  in  the  suit  in  the  District  Court  of 
Clay  County  above  referred  to,  alleged  .that  both  the  plaintiff  and 
defendant  therein  were  nonresidents  of  the  State  of  Texas,  but  fur- 
ther alleged  that  Henry  C.  Payne  owned  vast  tracts  of  land  in  Clay 
and  other  counties  in  Texas,  and  prayed  for  the  issuance  of  writs 
of  attachment  to  be  levied  thereon,  and  for  foreclosure  of  any  attach- 
ment liens  that  might  thereby  be  created.  That  suit  was  filed  Septem- 
ber 9,  1901,  and  an  attachment  writ  issued  therein  was,  on  September 
13,  1901,  levied  by  the  sheriff  of  Young  County  on  all  the  interest 
that  the  said  Henry  C.  Pa3me  owned  in  survey  No.  2396  in  Young 
County,  and  the  judgment  rendered  in  that  suit  was  by  default.  A 
certified  copy  of  the  sheriff^s  return  endorsed  on  the  writ  of  attach- 
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ment  showing  said  levy  was  filed  for  record  in  the  attachment  record 
of  Young  County  September  25,  1901. 

While  in  the  judgment  of  foreclosure  the  only  description  of  the 
land  afterwards  sold  to  James  Sullivan  by  the  sherifE  under  the  fore- 
closure was  "Survey  No.  2396,  situated  in  Young  County,  Texas," 
yet  in  the  order  of  sale  issued  thereon  and  in  the  deed  from  the  sheriff 
to  Sullivan  the  land  is  described  as  "Texan  Emigration  &  Land  Co. 
survey  No.  2396,  situated  in  Young  County,  Texas."  The  order  of 
sale  was  issued  September  5,  1905,  and  sale  thereunder  to  Sullivan 
was  made  November  7,  1905,  the  sheriff^s  deed  reciting  that  it  con- 
veyed to  Sullivan  all  the  estate,  right,  title  and  interest  which  Henry 
C.  Payne  had  on  the  18th  day  of  September,  1905,  or  any  time  after- 
wards in  and  to  the  land  therein  described. 

There  was  no  other  survey  numbered  2396  in  Young  County.  At 
the  time  of  the  levy  of  the  suit  of  attachment  Henry  C.  Payne  did 
not  own  any  interest  in  the  land  in  controversy.  He  had  owned  it 
previous  to  that  date,  but  had  conveyed  it  to  B.  B.  Bankin  by  deed 
dated  November  14,  1896,  and  duly  recorded  in  Young  County,  July 
26,  1897.  But  on  December  21,  1901,  after  the  levy  of  the  attach- 
ment, B.  B.  Bankin  reconveyed  the  land  to  Henry  C.  Payne  by  deed 
of  that  dat^  which  was  duly  recorded  December  30,  1901,  and  by 
deed  dated  December  23,  1901,  and  recorded  December  30,  1901, 
Henry  C.  Payne  conveyed  the  land  to  appellee  M.  K.  Graham  for  a 
consideration  of  nine  hundred  dollars  cash  paid  by  Graham,  who  had 
no  actual  knowledge  of  the  levy  of  the  attachment  above  mentioned. 
Each  of  the  deeds  above  mentioned  recited  a  valuable  consideration 
paid  to  the  vendor  and  none  of  them  have  been  attacked  by  appellant 
for  fraud. 

It  will  be  gathered  from  the  foregoing  findings  that  the  writ  of 
attachment  was  levied  September  13,  1901,  on  all  the  interest  that 
Henry  C.  Payne  owned  in  survey  No.  2396;  that  at  that  time  Henry 
C.  Payne  owned  no  title  in  the  land  in  controversy,  but  that  he  pur- 
chased it  December  21,  1901,  by  deed  of  that  date,  and  sold  it  to 
appellee  December  23,  1901,  and  the  judgment  foreclosing  the  at- 
tachment lien  foreclosed  only  the  interest  that  Henry  C.  Payne 
owned  on  September  13,  1901,  in  survey  No.  2396,  situated  in  Young 
County,  Texas. 

It  is  unnecessary  for  us  to  decide  whether  or  not  M.  K.  Graham 
is  entitled  to  be  protected  as  an  innocent  purchaser  of  the  land  in 
controversy,  or  the  further  question  whether  or  not  the  description  of 
the  land  described  in  the  sheriff's  return  on  the  attachment  writ  and 
in  the  judgment  of  foreclosure  as  survey  No.  2396,  in  connection  with 
the  proof  that  there  was  no  other  survey  of  that  number  in  Young 
County,  was  sufficient  to  identify  the  land  so  described  as  the  land 
in  controversy  in  this  suit;  for  it  is  our  opinion  that  the  levy  of  the 
writ  which  was  ineffective  when  made  did  not  later  attach  to  the  title 
thereafter  acquired  by  Henry  C.  Payne  and  conveyed  to  appellee. 
(Drake  on  Attachments  (7th  ed.),  sec.  234;  3  Amer.  &  Eng.  Ency. 
Law  (2d  ed.),  pp.  222-223;  4  Cyc,  632,  and  authorities  there  cited.) 

The  judgment  of  the  trial  court  is  therefore  aflBrmed. 

Affirmed. 
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W.  W.  Barb  st  al.  v.  0.  H.  Simpson. 

Decided  February  20,  1900. 

1.— laJVBotloa—Cloiid  upon  Title— Vendee  of  Married  Woman —  Sale  nnder  Sxe- 
oiition. 

Where  a  married  woman  purchases  land  and  the  conveyance  is  to  her  but 
does  not  state  that  the  land  is  to  be  her  separate  property,  the  law  presumes 
it  to  be  community  property  and  subject  to  the  husband's  debt;  and,  if  in 
fact  it  is  purchased  and'  paid  for  out  of  her  separate  means  and  is  to  become 
her  separate  property,  a  sale  under  an  execution  against  her  husband  will  cast 
a  cloud  upon  her  title,  which  cloud  can  only  be  shown  by  evidence  dehors  the 
recitations  in  the  deed,  and  an  injunction  will  lie  to  prevent  such  sale  at  her 
suit  or  that  of  her  vendee. 

1— Commiialty  Property — Gift  of  Cattle  to  the  Wife— Increase. 

When  a  woman  acquires  title  by  gift  during  coverture  the  increase  becomes 
community  property,  and  if  land  be  acquired  by  her  during  the  marriage  and 
18  paid  for  by  the  cattle  and  increase  or  money  realized  by  the  sale  of  same,  the 
community  will  own  an  interest  in  the  land  in  proportion  to  the  increase. 

1— Same— Lands  Acquired  During  Marriage. 

Where  land  is  conveyed  to  a  woman  during  her  coverture  and  same  is 
paid  for  in  part  out  of  her  separate  funds  and  in  part  by  funds  borrowed  by 
her  on  the  note  of  herself  and  husband  secured  by  their  deed  of  trust  on  the 
land,  the  land  becomes  community  to  the  extent  of  the  loan  in  the  absence  of 
evidence  that  the  lender  agreed  to  look  to  her  alone  for  payment,  or  that  it 
should  be  paid  out  of  her  separate  estate. 

i— Same— Samingi  of  Married  Woman. 

Money  earned  by  a  woman  during  her  coverture  by  teaching  school,  is  horn- 
mnnity  property,  and,  in  the  absence  of  any  agreement  between  herself  and 
her  husband  that  same  shall  become  her  separate  estate,  land  purchased  there- 
with  is  community. 

ON  BEHEABING. 

6.— iBjnnction — Sale  under  Szecntion. 

Where  land  was  convened  to  a  married  woman  during  her  coverture  but  the 
deed  did  not  recite  that  it  was  for  her  separate  use  and  benefit,  her  vendee, 
paying  a  valuable  consideration  and  taking  a  deed  from  the  husband  and  wife 
which  was  recorded,  was  entitled  to  an  injunction  to  restrain  a  sale  under 
an  execution  against  the  husband  under  a  judgment  against  him  existing  at 
the  time  of  such  vendee's  purchase  but  which  constituted  no  lien  at  that  time 
apon  the  land,  though  the  land  may  have  been  community  property  of  his  ven- 
dors, in  the  absence  of  any  attack  on  the  validity  of  the  deea  or  on  the  sale 
as  being  in  fraud  of  creditors. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  0.  L.  Lockett. 

J,  M.  Moon,  for  appellants. — An  injunction  does  not  lie  at  the  in- 
stance of  a  third  person  to  restrain  the  sale  of  real  estate  under  exe- 
cution, unless  to  protect  a  secret  title 'which  might  be  put  in  jeopardy 
by  the  sale^  or  upon  which  a  cloud  would  be  cast  by  such  sale.  Carlin 
v.  Hudson^  12  Tfexas,  203 ;  Whitman  v.  Willis,  51  Texas,  422 ;  Puring- 
ton  V.  Davis,  66  Texas,  455;  Mann  v.  Wallis,  75  Texas,  613;  Pad- 
dock V.  Jackson,  41  S.  W.,  700;  Spencer  v.  B<wnthall,  58  Texas,  4; 
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Chamberlain  v.  Baker,  67  S.  W.,  632;  MagoflBn  v.  Saa  Antonio  Brew- 
ing Co.,  84  S.  W.,  843. 

Appellee  having  acquired  his  title  and  placed  the  same  of  record 
before  appellants'  levy,  the  record  of  which  was  full  notice  to  appel- 
lants of  appellee's  title  to  said  land,  and  also  notice  to  all  persons 
buying  at  tlie  execution  sale,  the  levy  on  and  sale  of  said  land  would 
not  affect  Appellee's  title  or  possession,  and  injunction  does  not  lie  to 
prevent  such  sale. 

All  property  acquired  during  marriage  on  credit,  as  well  as  all 
property  acquired  and  paid  for  from  interest,  profits,  or  increase  of 
cattle  derived  from  the  wife's  separate  property,  or  from  money  made 
by  the  wife  in  any  kind  of  employment,  is  community  property  and 
subject  to  the  husband's  debts.  Epperson  v.  Jones,  65  Texas,  425; 
Ezell  V.  Dobson,  60  Texas,  331 ;  Smith  et  al.  v.  Bailey,  66  Texas,  664. 

P.  B.  Ward  and  Spence  &  Baker,  for  appellee. 

BOOKHOTIT,  Associate  Justice. — 0.  H.  Simpson,  as  plaintiflf, 
sued  W.  W.  Barr,  as  constable  of  Johnson  County,  Texas,  and  also 
J.  A.  Templeton,  Emmett  Fatten,  composing  the  firm  of  Templeton 
&  Patton,  and  T.  M.  Stribling,  as  defendants,  and  sought  an  injunc- 
tion against  them  to  restrain  a  threatened  sale  under  execution  of  the 
plaintiff's  lands,  situated  in  Johnson  County,  Texas,  comprising  two 
separate  tracts,  one  for  108V^  acres  and  the  other  of  50  acres.  Plain- 
tiff alleged  that  he  purchased  said  land  on  March  9,  1906,  from 
Sarah  U'.  Simpson,  who  was  joined  pro  forma  in  the  conveyance  by 
her  husband,  K.  H.  Simpson;  that  he  paid  $400  cash  and  assumed 
the  payment  of  a  lien  debt  upon  the  land  in  the  sura  of  $500,  owing 
to  a  mortgage  company  of  Dallas,  Texas;  and  that  in  further  con- 
sideration of  the  conveyance  of  the  land  he  executed  his  own  note  in 
the  sum  of  $1727  to  the  order  of  the  said  Sarah  U.  Simpson.  That 
the  108Vi  acre  tract  was  the  separate  property  of  the  said  Sarah  IT. 
Simpson,  as  was  also  the  50  acre  tract  at  the  time  of  the  conveyance 
to  him,  and  further,  that  the  50  acre  tract  was  a  part  of  the  home- 
stead at  that  time  of  the  said  Sarah  U.  Simpson  and  E.  H.  Simpson. 
Plaintiff  alleged  that  on  December  7,  1900,  defendants,  Templeton  & 
Patton,  recovered  a  judgment  against  the  said  E.  H.  Simpson  and 
another  for  $173.60  in  Justice  Court,  precinct  No.  1,  Johnson  County, 
Texas;  that  defendant  Stribling  has  an  interest  in  the  said  judg- 
ment; that  on  August  7,  1907,  said  defendants  caused  to  be  issu^ 
and  placed  in  the  hands  of  defendant  Barr,  as  constable,  an  execu- 
tion on  said  judgment,  and  that  under  their  direction  the  said  con- 
stable levied  upon  the  plaintiff's  lands  as  the  property  of  the  said 
B.  H.  Simpson,  and  that  the  constable  had  advertised  the  sale  thereof 
for  the  September,  1907,  sale  day.  He  averred  that  the  lands  were 
not  the  property  of  the  defendants  in  execution  nor  of  either  of  them, 
and  denied  that  the  said  lands  were  the  property  of  either  of  the 
said  defendants  in  execution  at  the  time  of  the  levy  thereon.  He 
averred  that  Sarah  U.  Simpson,  wife  of  R.  H.  Simpson,  had  pur- 
chased the  said  lands  in  controversy  as  her  separate  property,  paying 
for  same  out  of  her  separate  funds,  but  specially  averred  that  while 
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this  was  the  fact,  still  the  deeds  to  Mrs.  Simpson  did  not  limit  the 
proper^  to  her  separate  individual  use  and  benefit,  but  on  the  con- 
trary, the  deeds  while  made  to  her  would  be  construed  as  conveying 
the  land  to  her  as  the  community  property  of  herself  and  her  husband, 
B.  H.  Simpson;  that  such  was  the  presumption  arising  from  the  form 
of  the  conveyance.     PlaintiflE  charged  that  the  defendants  were  pro- 
ceeding with  their  levy  and  threatened  sale  of  the  property  upon  the 
said  assumption  drawn  from  the  face  of  said   deeds  that  the   said 
lands  were  the  community  property  of  Sarah  IT.  and  B.  H.  Simpson, 
the  latter  being  one  of  defendants  in  their  execution,  and  plaintiff 
averred  that  it  would  require  evidence  dehors  the  record  to  show  the 
facts  and  that  the  property  was,  as  a  matter  of  truth,  paid  for  with 
the  separate  money  of  Mrs.  Simpson  and  thus  that  the  threatened  sale 
of  the  lands  as  the  property  of  B.  H.  Simpson,  if  made,  would  cast 
a  cloud   upon   plaintifPs  title  to   said   lands,   against  which   he   was 
entitled  to  relief  in  a  court  of  equity.     Plaintiff  averred  that  the  de- 
fendants would  deny  also  that  the  60  acre  tract  was  a  part  of  the 
homestead  of  Sarah  U.  and  B.  H.  Simpson  at  the  time  plaintiff  pur- 
chased same,  and  that  they  would  further  deny  that  the  lands  involved 
in  this  suit  were  the  separate  property  of  said  Sarah  U.   Simpson. 
He  further   averred  that  he   purchased   said   lands   for   the   purpose 
of  reselling  same  as  soon  as  he  could  find  a  suitable  purchaser  at  a 
price  satisfactory  to  him ;  that  the  Colonial  &  United  States  Mortgage 
CoDfipany  held  a  lien  debt  against  the  108V^-acre  tract,  the  payment 
of  which  plaintiff  had  assumed;  that  said  debt  would  soon  mature  and 
plaintiff  would  be  unable  to  pay  off  such  debt  unless  he  is  enabled 
to  make  his  sale  of  the  land,  or  if  he  could  not  sell  the  land  he 
would  be  compelled  to  negotiate  a  renewal  of  the  lion  indebtedness 
which  he  is  advised  he  can  not  do  if  the  lands  were  sold  under  the 
threatened  execution  by  the  defendants.     Plaintiff  further  averred  that 
he  was  then  negotiating  a  sale  of  the  108V^-acre  tract  to  a  purchaser 
named  Burks,  who  was  ready  and  able  to  buy  the  land  at  a  price  sat- 
isfactory  to   plaintiff,  provided   the   title   is   not   encumberea   by   the 
threatened  sale  under  execution,  but  that  if  such  sale  were  made  and 
a  hostile  title  thereby  acquired  and  put  of  record  to  said  lands,  as 
defendants  were  about  to  do,  that  plaintiff  would  be  unable  to  make 
the  sale  to  the  said  Burks,  with  whom  he  averred  he  had  a  written 
contract  for  the  purchase  of  tlie  land  duly  executed,  conditioned,  how- 
ever, upon  plaintiff  being  able  to  convey  a  good  and  marketable  title 
to  his  land,  which  plaintiff  averred  he  could  do  only  in  the  event 
that  the  threatened  execution  sale  was  not  made.     That  if  plaintiff's 
lands  were  sold  under  the  said  execution  and  levy  by  defendants  that 
such  sale  would  cast  a  cloud  upon  plaintiff's  good  and  perfect  title 
and  would  prevent  him  from  making  the  pending  sale,  and  also  that 
the  execution  sale,  if  made,  would  result  in  the  mortgage  company 
refusing  to  renew  the  loan  or  lien  indebtedness  upon  the  108V^-acre 
tract.    And  further,  that  if  the  lands  were  sold  and  if  the  defendant 
constable  should  execute  a  deed  to  the  purchaser,  that  it  would  re- 
quire extrinsic  evidence  to  remove  the  cloud  from  the  title  to  the 
land  and  would  result  in  irreparable  injury  to  plaintiff.     He  there- 
fore prays  for  injunction  restraining  all  the   defendants   from  pro- 
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ceeding  with  their  threatened  execution  sale  of  his  lands.  A  writ  of 
injunction  issued  as  prayed  for. 

The  defendants  answered  by  general  demurrer,  general  denial,  and 
with  two  other  special  pleas  not  necessary  to  be  here  stated.  Upon 
the  issues  raised  by  these  pleadings  a  trial  was  had  before  the  court 
without  a  jury,  and  on  January  27,  1908,  final  judgment  was  ren- 
dered, making  perpetual  the  injunction  theretofore  issued.  Defend- 
ants perfected  an  appeal. 

The  allegations  of  the  petition  were  sufficient  when  tested  by  a 
general  demurrer.  These  allegations,  if  true,  show  that  the  plaintiff's 
title  to  the  land  is  derived  through  a  married  woman,  and  that  the 
land  was  purchased  and  paid  for  by  her  out  of  her  separate  funds, 
and  that  the  conveyance  to  her  was  made  during  her  coverture  and 
did  not  on  its  face  show  that  the  property  was  her  separate  estate. 
If  the  land  was  in  fact  purchased  by  Mrs.  Simpson  with  her  separate 
means  and  was  to  become  her  separate  property,  and  the  deed  on  its 
face  did  not  set  forth  that  the  land  was  to  be  her  separate  property, 
the  law  presumes  it  to  be  community  property  and  subject  to  the 
husband's  debts,  and  a  sale  by  virtue  of  the  levy  of  an  execution 
against  the  husband  would  cast  a  cloud  upon  the  title,  which  cloud 
could  only  be  shown  by  evidence  dehors  the  recitations  in  the  deed. 
In  such  a  case  injunction  will  lie  to  prevent  a  cloud  on  her  title. 
(Roe  V.  Dailey,  1  Posey,  Unreported  Cases,  247;  Huggins  v.  Wliite, 
7  Texas  Civ.  App.,  663;  Gober  v.  Smith,  36  S.  W.,  911;  Batcliff  v. 
Call,  72  Texas,  491;  Day  L.  &  C.  Co.  v.  State,  68  Texas,  526  and 
636;  Sumner  v.  Crawford,  91  Texas,  129;  Ormsby  v.  Ottman,  85 
Fed.  Rep.,  492;  Pixley  v.  Huggins,  15  Cal.,  128.) 

The  108%-acre  tract  was  purchased  by  Mrs.  Simpson  from  one 
Blackstock,  in  October,  1902,  and  during  her  coverture.  She  paid 
four  hundred  dollars  cash,  which  she  says  was  the  proceeds  received 
from  the  sale  of  cattle  given  her  by  her  sons.  The  evidence  is  not 
clear  whether  tliis  sum  was  derived  from  the  sale  of  the  cattle  orig- 
inally given  her  or  whether  it  also  embraces  the  moneys  received 
from  their  sale  and  the  sale  of  their  increase.  Their  increase  would 
be  community  property  and  not  her  separate  property.  In  view  of  the 
trial  court's  finding  that  this  $400  was  the  separate  property  of  Mrs. 
Simpson,  we  would  not  feel  justified  in  setting  aside  that  holding. 
As  the  case  must  go  back  for  another  trial  we  thought  best  to  call 
attention  to  evidence  in  this  respect.  It  is  conceded  that  the  balance 
of  the  consideration  of  this  108^^  acres  was  the  assumption  by  Mrs. 
Simpson  of  three  outstanding  notes  against  the  property  amounting 
to  $342.50.  These  notes  were  taken  up  and  a  new  loan  on  the  land 
negotiated  for  $417.62.  This  loan  was  in  favor  of  a  mortgage  com- 
pany. It  was  secured  by  a  deed  of  trust  on  the  land.  Both  the  note 
and  deed  of  trust  securing  it  were  signed  by  Mrs.  Simpson  and  her 
Imsband.  There  was  no  evidence  that  the  mortgage  company  agreed 
to  look  alone  to  Mrs.  Simpson  for  payment  of  this  loan  or  that  it 
should  be  paid  out  of  her  separate  estate.  This  loan  was  on  the 
property  when  appellee  purchased  the  same  and  he  assumed  it  as  a 
part  of  the  consideration  to  be  paid  by  him  for  the  land.  It  is  clear 
that  so  far  as  this  tract  was  paid  for  out  of  the  separate  funds  of 
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Mrs.  Simpson^  it  became  her  separate  estate.  But  insofar  as  it  was 
paid  for  in  funds  borrowed  by  her  on  the  note  of  herself  and  husband 
and  secured  by  a  deed  of  trust  executed  by  herself  and  husband  upon 
the  property,  it  was  community  property.  (Epperson  v.  Jones,  65 
Texas,  425;  Schuster  v.  Bauman,  79  Texas,  179;  Ullmann  v.  Jasper, 
70  Texas,  447;  Sinsheimer  v.  Kahn,  6  Texas  Civ.  App.,  143.)  If 
it  was  community  property,  it  was  subject  to  appellant^s  lien. 

As  to  the  50-acre  tract,  the  evidence  shows  that  it  was  purchased 
by  Mrs.  Simpson  in  1891,  during  her  coverture.  Pour  hundred  dol- 
lars of  the  purchase  money  was  paid  in  cash  and  she  gave  her  note 
for  the  balance.  The  four  hundred  dollars  consisted  of  money  given 
her  by  her  father  and  money  earned  by  her,  teaching  school.  The 
money  earned  by  her  after  her  marriage  teaching  school  was  com- 
munity property,  and  in  the  absence  of  testimony  of  an  agreement 
between  her  husband  and  herself  that  it  was  to  become  her  separate 
estate,  the  land  would  also,  to  the  extent  of  the  moneys  so  paid,  be 
community  property.  In  the  absence  of  evidence  that  the  note  for 
$140  given  for  the  deferred  payment  was  paid  out  of  her  separate 
funds,  that  part  of  the  land  in  proportion  to  the  amount  of  said 
note  also  became  community  property. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  cause 
remanded. 

OPINION  ON  HOTION  FOR  REHEARING. 

The  appellee  in  his  motion  for  rehearing  contends  that,  having  held 
that  appellee  was  entitled  to  the  writ  of  injunction  prayed  for  by 
liirn,  we  erred  in  reversing  and  remanding  the  cause.  A  reconsidera- 
tion of  the  pleadings  convinces  us  that  this  contention  must  be  sus- 
tained. The  evidence  is  undisputed  that  appellee  purchased  the 
lands  for  a  valuable  consideration  by  him  paid  and  received  a  deed 
of  eonveyance  therefor,  which  was  filed  for  record  in  March,  1906. 
At  the  time  appellants  held  a  judgment  against  B.  H.  Simpson,  one 
of  the  appellee's  grantors,  but  no  abstract  of  said  judgment  was 
ever  filed  in  the  office  of  the  county  clerk  of  Johnson  County;  and 
no  lien  existed  on  said  land  by  reason  of  said  judgment.  The  exe- 
cution sought  to  be  enjoined  by  appellee  was  not  levied  upon  the 
land  until  the  month  of  August,  1907,  more  than  a  year  after  appel- 
lee's purchase  of  the  lands. 

There  were  no  pleadings  filed  by  defendants  in  the  court  below, 
appellants  here,  that  the  deed  from  Sarah  IT.  Simpson  and  her  hus- 
band, B.  H.  Simpson,  was  simulated  and  fraudulent,  or  that  it  was 
made  to  hinder,  delay  and  defraud  the  creditors  of  B.  H.  Simpson. 
No  issue  was  presented  as  to  the  validity  of  the  deed  to  appellee. 
Under  these  facts  and  in  view  of  the  pleadings,  it  follows  that  we 
erred  in  reversing  and  remanding  the  case.  Appellee's  motion  for 
rehearing  is  granted,  and  the  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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MoLXJB  Hazard  et  al.  y.  Western  Commercial  Travelers  Asso- 
ciation ET  al. 

Decided  February  20,  1900. 


1. — ^Beneflt  Oertifloate— Change  of  Benefleiarlet— Xental  Znoapaoity— Bnxden  of 

Proof. 

Where  the  plaintiffs  sued  upon  a  benefit  insurance  certificate  that  evi- 
denced liability  upon  its  face  and  named  them  as  beneficiaries,  and  certain 
defendants,  who  were  made  parties,  alleged  that  they  were  the  beneficiaries  in 
a  former  certificate  which  had  been  surrendered;  that  the  certificate  under 
which  plaintiffs  claimed  had  been  issued  in  lieu  thereof,  and  that  at  the  time 
the  change  was  made,  the  insured,  who  alone  could  change  the  beneficiary  under 
the  rules  of  the  order,  was  mentally  incapacitated  to  give  his  consent  to  such 
change,  the  burden  of  proof  upon  the  issue  of  mental  incapacity  was  upon 
such  defendants;  and  a  charge  imposing  upon  the  plaintiffs  the  bui^den  of  proof 
to  show  by  a  preponderance  of  evidence  that  the  change  was  made  with  the 
consent  of  the  insured,  was  error. 

9.-— Wltnesa— Zmpeaohment. 

In  impeaching  a  witness  the  inquiry  must  be  confined  to  his  general  repu- 
tation for  truth,  and  not  extend  to  his  general  moral  character. 

8.— Same — Criminal  Charge. 

It  was  error  to  permit  it  to  be  shown  on  cross-examination  that  the  witnesa 
had  been  indicted  in  another  county  for  criminal  conspiracy,  the  issue  being  as 
to  the  credibility  of  the  witness. 

4L — Charge— Xust  be  Limited  to  Tacts  In  Svldenoe. 

A  charge  should  be  limited  to  the  facts  in  evidence  and  not  leave  the  lunr 
to  the  domain  of  speculation  as  to  causes  that  actuate  a  party  about  which 
there  is  no  testimony. 

6.— Same— Xental  Incapacity— Motive. 

An  instruction,  "If  you  believe  from  the  evidence  that  Hazard  was  in  a 
wealc,  enfeebled  mental  and  physical  condition,  then,  if  you  so  find  he  was  in 
such  condition,  was  compelled  by  fear  or  otlierwise  to  sign  said  document  or 
malce  such  request  as  was  made  to  change  the  policies,"  etc.,  was  error.  The 
word  "otherwise"  as  used  was  calculated  to  mislead  the  jury,  and  left  them  to 
speculate  as  to  what  motive  infiuenced  the  party  to  sign  the  document. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  E.  B.  Muse. 

Oeorge  H.  Plowman,  for  appellants. 

Crane,  Oilbert  £  Crane,  for  appellees. 

BAIXEY,  Chief  Justice. — MoUie  Hazard,  surviving  widow  of 
Hugh  H.  Hazard,  instituted  this  suit  against  the  Western  Commer- 
cial Travelers  Association  of  St.  Louis,  Missouri,  to  recover  on  a 
benefit  insurance  certificate  for  $4,000,  issued  on  the  life  of  her  de- 
ceased husband,  Hugh  H.  Hazard,  payable  to  Mollie  Hazard  for  the 
sum  of  $3400,  and  to  Effle  Hazard  for  the  sum  of  $600. 

On  December  6,  1906,  the  Western  Commercial  Travelers  Associa- 
tion filed  its  answer  herein,  stating  that  about  1893  a  certificate  for 
$4,000  was  issued  to  Hugh  H.  Hazard  on  his  life,  payable  at  his 
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death  half  to  Miss  Effie  Hazard  and  half  to  11.  D.  Hazard.  That 
at  a  subsequent  date  a  new  certificate  was  issued  upon  the  surrender 
of  the  old  one,  wherein  Avilla  Hazard,  Effie  A.  Hazard  and  Hugh 
D.  Hazard,  mother  and  sister  and  son  of  H.  H.  Hazard,  were  named 
as  beneficiaries.  That  on  October  22,  1902,  on  surrender  of  the  last 
named  certificate  and  in  lieu  thereof  another  certificate  was  issued, 
wherein  Mrs.  MoUie  Hazard  became  beneficiary  to  the  extent  of 
$2,000,  and  Miss  Effie  A.  Hazard  to  the  extent  of  $600,  and  H.  D. 
Hazard  to  the  extent  of  $1400.  That  on  June  23,  1903,  said  H.  H. 
Hazard  surrendered  sard  benefit  certificate  to  said  association  and 
had  reissued  to  him  a  new  certificate  for  the  sum  of  $4,000,  payable 
on  the  death  of  said  H.  H.  Hazard  as  follows :  $3400  to  Mrs.  MoUie 
Hazard,  wife,  $600  to  Miss  Effie  A.  Hazard.  Said  association  also 
alleged  that  said  reissues  and  changes  were  made  by  it  upon  what 
purported  to  be  upon  its  face  the  lawful  and  rightful  act  of  the 
association  in  compliance  with  the  apparent  legal  and  lawful  demands 
of  said  H.  H.  Hazard  during  his  lifetime,  and  that  if  the  said  acts 
and  things  done  under  apparent  color  and  authority 'of  law  were  not 
in  fact  legale  just  and  proper,  such  acts  on  the  part  of  the.  defendant 
were  innocently  done,  upon  proofs  which  apparently  conformed  to 
the  requirements  of  the  by-laws  and  charter  of  the  company.  Said 
defendant  further  answering,  admitted  that,  it  was  indebted  at/  the 
institution  of  this  suit  and  now  in  the  sum  of  $4,000,  but  that  im- 
mediately after  the  proofs  of  loss  were  received  in  accordance  with 
the  by-laws  it  was  notified  by  the  agents  and  attorneys  of  its  co- 
defendants  that  plaintiff  was  not  the  legal  beneficiary  of  the  certifi- 
cate upon  which  plaintifiTs  suit  was  predicated,  but  that  Mrs.  Avilla 
Hazard,  Miss  Effie  A.  Hazard  and  H.  D.  Hazard  were  the  true  and 
lawful  beneficiaries  thereof,  and  that  if  this  defendant  should  pay 
the  plaintiff  as  beneficiary  that  it  would  do  so  at  its  peril,  and  averred 
that  its  codefendants  charged  that  plaintiffs  wrongfully  and  fraudu- 
lently procured  the  reissue  of  the  certificate,  and  attacked  the  legality 
thereof.  Said  association  also  offered  to  pay  to  the  person  adjudged 
to  be  the  rightful  beneficiary  of  said  certificate,  the  said  amount  of 
$4,000,  and  prayed  that  it  be  directed  by  the  court  how  and  to 
whom  said  defendant  should  pay  the  sum  admitted  to  be  due.  Said 
association  subsequently  deposited  the  same  sum  of  $4,000  in  the 
registry  of  the  court,  subject  to  the  judgment  of  the  court. 

Mrs.  Avilla  Hazard,  Miss  Effie  A.  Hazard  and  H.  D.  Hazard  were 
made  parties,  and  afterwards  filed  their  fourth  amended  answer  al- 
leging that  on  March  4,  1893,  a  certificate  was  issued  on  the  life 
of  H.  H.  Hazard  for  the  sum  of  $4,000,  one-half  of  which  was  to 
be  paid  to  Miss  Effie  Hazard  and  the  other  half  to  H.  D.  Hazard. 
That  at  a  later  date,  about  1898,  the  exact  date  of  which  they  were 
unable  to  give,  said  H.  H.  Hazard  surrendered  said  certificate  and 
had  the  association  in  lieu  thereof  to  issue  him  another  certificate 
in  the  sum  of  $4,000  on  his  life,  in  accordance  with  the  by-laws  of 
said  association  which  insured  said  H.  H.  Hazard^s  life  for  the  bene- 
fit of  Mrs.  Avilla  Hazard,  Miss  Effie  Hazard  and  H.  D.  Hazard. 
Said  defendants  further  averred  that  tlie  certificate  last  named  thus 
iBsaed  was  etiU  in  force;  that  the  plaintiffs  wrongfully  and  fraudu- 
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lentlj  claim  that  said  certificate  was  surrendered  up  by  H.  H.  Hazard 
and  another  issued  in  lieu  thereof  in  the  sum  of  $4,000,  one-half  of 
which  was  payable  to  plaintiff,  $600  to  Miss  EfiSe  Hazard  and  $1,400 
to  H.  Dodson  Hazard;  that  said  last  mentioned  certificate  was  issued 
on  or  about  October  22,  1902.  They  further  alleged  that  plaintiflfa 
falsely  and  fraudulently  claim  that  this  last  named  certificate  was 
subsequently  surrendered  by  H.  H.  Hazard  on  the  23d  of  June, 
1903,  and  still  another  certificate  issued  in  lieu  thereof  for  $4,000, 
of  which  $3,400  was  to  be  paid  to  plaintiff,  and  $600  to  Miss  E£Se 
Hazard.  Said  defendants  denied  that  either  of  the  last  named  cer- 
tificates was  ever  lawfully  issued,  or  that  the  certificate  for  $4,000, 
payable  .to  these  plaintiffs,  was  ever  lawfully  surrendered  or  can- 
celed, in  that,  on  October  22,  1902,  and  June  23,  1903,  the  said 
Hazard  was  of  unsound  mind  and  was  unable  to  understand  the 
nature  of  any  business  transaction;  that  if  his  name  was  signed  to 
any  request  or  if  he  ever  made  any  such  request  to  surrender  the 
particular  certificate  upon  which  these  defendants  have  declared  in 
their  answer  and  cross-bill,  that  he  was  mentally  incapable  of  un- 
derstanding the  nature  of  his  act,  and  that  he  did  not  understand 
the  nature  of  his  request  nor  its  effect  on  these  defendants,  nor  the 
natural  and  legal  effect  of  any  such  instrument.  That  if  said  H.  H. 
Hazard  ever  surrendered  said  certificate  and  made  written  request 
for  another  certificate,  that  he  was  insane  when  he  surrendered  said 
certificate  and  at  the  date  when  he  requested  said  change;  that  if  not 
insane,  he  was  in  such  a  weak  and  feeble  condition  mentally  and 
physically  as  to  be  unable  to  resist  the  demands  made  by  said  plain- 
tiffs, and  that  he  was  by  each  of  them  unduly  influenced  to  make 
such  request  by  threats  of  punishments  of  various  kinds  and  char- 
acter, the  details  of  which  the  said  defendants  were  not  advised;  and 
that  he  was  unduly  influenced  by  said  plaintiffs  and  was  put  in  fear 
of  various  punishments  with  which  they  had  threatened  him. 

A  trial  was  had  and  resulted  in  a  verdict  and  judgment  for  Avilla, 
Effie  and  H.  D.  Hazard. 

The  Western  Commercial  Travelers  Association  having  admitted 
liability  and  paid  the  amount  of  the  certificate  into  court,  the  con- 
troversy was  as  to  who  was  entitled  to  the  said  amount.  The  benefit 
certificate  was  originally  issued  in  1893,  and  there  had  been  two 
changes^  or  rather  two  new  certificates  had  been  issued  by  the  asso- 
ciation making  changes  in  the  beneficiaries.  Under  the  laws  of  the 
association  the  insured  was  permitted  to  change  the  beneficiary  at 
his  pleasure,  regardless  of  the  wishes  of  the  beneficiary.  The  appel- 
lees. Hazards,  attacked  the  validity  of  the  change  in  the  certificate, 
alleging,  in  effect,  that  Hugh  H.  Hazard  was  mentally  incapacitated 
to  give  his  consent  to  said  changes,  and  that  he  was  unduly  influ- 
enced to  have  such  changes  made.  Upon  this  issue,  raised  by  the 
pleadings  and  evidence,  the  court  charged  the  jury  that  '*the  burden 
of  proof  is  upon  plaintiffs  to  show  by  a  preponderance  of  the  evi- 
dence that  the  changes  were  made  with  the  consent  of  H.  H.  Hazard.*' 
This  charge  is  attacked  by  the  appellants  as  being  contrary  to  law. 
The  plaintiffs  had  sued  upon  a  certificate  that  evidenced  liability 
upon  its  face.    .Appellees,  Hazards,  had  attacked  said  certificate  on 
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the  ground  that  Hugh  H.  Hazard  at  the  time  it  was  issued  was  men- 
tally incapacitated  to  give  his  consient  to  the  change  in  the  bene- 
ficiaries, and  to  establish  said  plea  and  entitle  them  to  recover  the 
burden  of  proof  was  upon  them  and  not  upon  the  plaintiffs.  The 
ifisue  of  mental  incapacity  of  Hugh  H.  Hazard  to  make  the  change 
in  the  certificate,  was  affirmatively  presented  by  appellees,  Hazards, 
and  the  burden  of  establishing  this  issue  rested  upon  them.  (16 
C}c,  926-7;  1  Jones  on  Ev.,  176.) 

On  the  trial  Beese  Parry,  the  then  husband  of  Mollie  Hazard, 
being  on  the  witness  stand,  was  asked  on  cross-examination  if  he 
had  not  been  indicted  in  Hill  County  for  criminal  conspiracy,  which 
question  the  witness  was  permitted  to  answer  over  the  objection  of 
appellants.  The  court  charged  the  jury  that  such  testimony  could 
only  be  considered  on  the  question  of  the  witness's  credibility.  The 
admission  of  this  testimony,  we  think,  was  error.  A  witness  can 
not  be  impeached  in  this  way.  The  inquiry  must  be  confined  to  his 
general  reputation  for  truth,  and  not  to  his  general  moral  character. 
(Missouri,  K.  &  T.  By.  Co.  v.  Creason,  101  Texas,  335;  Price  v. 
Vakeham,  48  Texas  Civ.  App.,  339.) 

The  court  in  the  tenth  paragraph  of  its  charge  instructed  the  jury 
as  follows:  *'If  you  believe  from  the  evidence  that  Hugh  Hazard 
was  in  a  weak,  enfeebled  mental  and  physical  condition,  then,  if 
you  so  find  he  was  in  such  condition,  was  compelled  by  fear  or  other- 
vise  to  sign  such  document  or  make  such  request  as  was  made  to 
change  said  policies,'*  etc.  The  word  "otherwise,**  as  used  in  the 
ebarge  was  calculated  to  mislead  the  jury  in  that  it  gave  them  no 
guide  for  their  action,  but  left  them  to  speculate  as  their  fancy  might 
dictate  as  to  what  motive  influenced  Hazard  to  sign  the  document 
referred  to.  A  chaige  should  be  limited  to  the  facts  in  evidence  and 
not  leave  the  jury  to  the  domain  of  speculation  as  to  causes  that 
actuate  a  party  about  which  there  is  no  testimony.  (Lodwick  Lum- 
ber Co.  V.  Taylor,  39  Texas  Civ.  App.,  302.) 

Many  other  assignments  of  error  are  presented  for  our  considera- 
tion, but  the  foregoing  are  all  that  we  deem  it  necessary  to  discuss. 
There  is  one  controlling  issue  in  the  case,  and  that  is,  was  Hugh 
H.  Hazard  mentally  incapacitated  to  give  his  consent  to  the  change 
in  the  benefit  certificate?  Whichever  way  this  is  legally  determined 
will  settle  the  controversy.  For  the  errors  indicated  the  judgment 
is  reyersed  and  cause  remanded. 

Reversed  and  remanded. 


Martin  J.  McLane  v.  Kibby  &  Smith. 

Decided  February  20,  1909. 

Iv-^vxisdletioii — Aetlona  Agalnit  Vonresidentt— Attaohment— Ketum — ^Tlme  of 

Levy. 

Where,  in  a  suit  against  a  nonresident  served  by  publication,  a  writ  of 

attachnient  was  sued  out,  and  the  officer's  return  was  "came  to  hand  December  1*3. 

1006,  and  execnted  by  levying  on   lot   10,  block   848,   in  city   and   county   of 

Dallas,  State   of  Texas;   levied  at  6  o'clock  and  35  minutes,"  and  this  was 

Vol.  LIV  Civil— 8. 
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amended  by  the  ofiScer  under  an  order  of  court  so  as  to  state  tbat  the  day 
on  which  the  levy  was  made  was  December  13,  1906,  a  plea  to  the  jurisdiction 
on  the  ground  that  the  original  return  did  not  show  the  time  of  the  levy  and 
therefore  was  insufficient  to  confer  jurisdiction  over  the  person  of  defendant, 
and  that  it  was  erifor  to  allow  its  amendment,  was  properly  overruled. 

9.— Same— Attachment— Betnm — Amendment. 

It  seems  that  the  return  as  originally  endorsed  on  the  writ  was  sufficient 
without  the  amendment,  as  it  was  fairly  susceptible  of  the  construction  that 
the  writ  came  to  hand  on  December  13,  1006,  and  was  executed  by  levying 
same  on  the  land  described  on  the  same  day.  But  it  was  within  the  discretion 
of  the  court,  and  a  proper  exercise  of  its  discretion  to  permit  the  return  to 
be  amended  so  as  to  show  specifically  the  day  of  the  levy. 

8.— Same — ^Attachment— Presumption — Ezeontion  of  Writ— Intendment. 

Jurisdiction  over  attachment  proceedings  is  part  of  the  general  jurisdic- 
tion conferred  on  the  courts  in  which  they  are  cognizable,  and  the  same  pre- 
sumption will  be  indulged  in  favor  of  that  jurisdiction  as  in  other  cases,  and 
the  same  intendments  in  favor  of  the  officer  executing  the  writ  of  attachment. 

4.— 4ame— Retnm— -Levy. 

Where  the  auxiliary  attachment  sued  out  in  a  suit  against  a  nonresident 
served  by  publication,  directed  the  officer  to  seize  property  belonging  to  the 
defendant,  and  the  return  showed  a  levy  upon  certain  property  described,  it 
must  be  intended  that  it  was  the  property  of  the  defendant;  and  a  plea  to  the 
jurisdiction  on  the  ground  that  the  return  did  not  show  the  property  attached 
was  levied  on  as  the  property  of  the  defendant  in  attachment,  was  properly 
overruled. 

6. — Cases  Followed  and  Case  Disapproyed. 

The  case  of  Meuley  v.  Zeigler,  23  Texas,  88,  holding  in  effect  that  the 
return  of  the  officer  endorsed  on  the  writ  of  attachment  should  state  that  the 
property  seized  was  levied  on  as  the  property  of  defendant,  has  not  been  fol- 
lowed by  later  decisions  in  this  State.  Willis  &  Bro.  v.  Mooring  &  Blanchard, 
63  Texas,  340;  Tobar  v.  Losano,  6  Texas  Civ.  App.,  698. 

6. — Citation  by  Pnblioatlon-^File  Vnmber  of  Suit— Xotion  in  Arrest  of  Judg^ 

ment. 

A  motion  in  arrest  of  judgment  on  the  ground  that  the  citation  by  pub- 
lication was  fatally  defective  in  that  it  failed  to  state  the  file  number  of  the 
suit,  was  not  well  taken,  where  the  file  number  was  not  stated  in  the  body  of 
the  citation,  but  was  endorsed  on  it  near  the  title  of  the  case  as  appears  on 
the  face  of  the  citation. 

7. — Same — ^Filing  Statement  of  Evidence— Statute. 

The  statutory  requirement  that  a  statement  of  the  evidence,  approved  and 
signed  by  the  judge,  shall  be  filed  with  the  papers  of  the  cause  as  a  part  of 
the  record  when  service  of  process  has  been  made  by  publication  and  no  answer 
has  been  filed  and  the  defendant  is  represented  by  an  attorney  appointed  by 
the  court,  is  peremptory,  and  a  failure  to  file  such  statement  may  be  taken 
advanta^  of  on  appeal  or  writ  of  error,  and  furnishes  sufficient  cause  or 
ground  for  a  reversal  of  the  judgment.     Revised  Statutes,  art.  1346. 

8. — Same— ^Writ  of  Error — Jurisdiction — ^Nnnc  pro  Tunc  Order. 

When  service  is  by  publication  and  the  court  appoints  an  attorney  to  rep- 
resent the  defendant  in  the  absence  of  an  answer,  the  trial  court  loses  its 
jurisdiction  on  the  filing  of  a  writ  of  error  bond,  and  is  without  authority 
thereafter  to  make  a  nunc  pro  tunc  order  directing  the  filing  of  a  statement 
«of  the  evidence  in  the  case,  and  such  statement  and  the  filing  thereof  pursuant 
to  such  order  is  not  a  compliance  with  the  statute. 

Error  from  the   County  Court  of  Dallas  County  at  Law.     Tried 
below  before  Hon.  W.  M.  Holland. 
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John  M,  Spellman  and  Terrell  &  Richardeon,  for  plaintiff  in 
error. — ^The  court  erred  in  overruling  defendant's  plea  to  the  juris- 
diction in  this  cause.  In  order  to  give  the  court  jurisdiction  to 
render  a  personal  judgment  against  a  nonresident  defendant,  cita- 
tion most  not  only  be  regularly  published,  but  property  of  the  de- 
fendant must  be  brought  within  the  jurisdiction  of  the  court;  and 
when  an  attachment  has  issued  against  the  property  of  a  nonresident 
defendant,  in  order  to  obtain  jurisdiction  and  to  compel  his  appear- 
ance, either  actual  or  constructive,  in  court,  the  doctrine  of  presump- 
tion should  not  be  applied,  and  the  law  authorizing  such  extraordi- 
naiy  proceedings  and  every  act  of  the  officers  in  executing  the  same 
should  be  most  strictly  construed  and  closely  scrutinized.  The  return 
as  originally  indorsed  on  the  writ  of  attachment  in  this  cause  and 
before  the  same  was  amended,  failed  to  state  the  time  of  the  levy  of 
the  writ  of  attachment,  and  the  said  return  did  not  show,  even  after 
amendment,  that  the  said  property  was  levied  on  as  the  property  of 
the  defendant  Revised  Statutes,  arts.  201,  202,  2348;  Meuley  v. 
Zeigler^  23  Texas,  88;  Hancock  v.  Henderson,  45  Texas,  484;  Mil- 
bum  V.  Smith,  11  Texas  Civ.  App.,  678;  4  Cyc,  611. 

The  court  erred  in  permitting  the  sheriff  to  amend  his  return  on 
the  writ  of  attachment  in  this  cause  by  inserting  the  date  when  the 
writ  was  executed.  It  is  not  permissible  to  amend  the  return  of  an 
officer  on  a  writ  of  attachment  in  a  material  particular  when  the 
obtaining  of  jurisdiction  depends  upon  such  return  and  a  strict  com- 
pliance with  the  law,  and  especially  where  the  rights  of  innocent 
purchasers  for  value  intervene.  The  court  erred  in  overruling  defend- 
ant's motion  in  arrest  of  judgment.  A  citation  by  publication  must 
contain  all  of  the  elements  required  by  the  statute,  among  which 
are  the  file  number  of  the  case.  If  it  fails  to  do  so,  the  court  is 
without  jurisdiction  and  the  judgment  should  be  arrested.  Bevised 
Statutes,  arts.  1214,  1235  and  1447;  2  Texas  C.  A.  (Civil  Cases), 
pp.  113,  630;  79  Texas,  224. 

The  court  erred  in  rendering  judgment  in  said  cause  without  a 
stntement  of  the  evidence  adduced  in  said  cause  having  been  filed. 
It  is  essential  to  the  validity  of  a  judgment  against  a  nonresident 
defendant,  where  service  was  by  publication,  that  a  statement  of 
the  evidence  adduced  on  said  trial  should  be  filed.  Bevised  Statutes, 
arts.  1402  and  1346;  69  S.  W.,  212;  88  S.  W.,  873. 

Hester  &  Kramer,  for  defendants  in  error. — Art.  1346,  of  the  Be- 
vised Statutes,  provides  that  where  service  and  process  have  been 
made  by  publication  and  no  answer  has  been  filed  within  the  time 
prescribed  by  law,  the  court  shall  appoint  an  attorney  to  defend  the 
suit,  and  judgment  shall  be  rendered  as  in  other  cases;  but  in  every 
sach  case  a  statement  of  the  evidence  approved  and  signed  by  the 
judge  shall  be  filed  with  the  papers  in  the  case  as  a  part  of  the 
record  thereof.  A  statement  of  th«  evidence  was  presented  to  and 
approved  by  the  court  and  was  filed  as  of  date  January  28,  1908. 

The  law  not  providing  any  particular  time  at  which  such  state- 
ment of  the  evidence  should  be  filed,  it  is  sufficient  if  such  statement 
be  filed  in  time  to  subserve  the  purposes  of  the  statute. 
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TALBOT,  Associate  Justice. — ^Thia  suit  was  instituted  by  Kirby 
&  Smith  against  Martin  J.  McLane,  on  December  13,  1906^  to  re- 
cover the  sum  of  $375,  alleged  to  be  due  them  as  commissions  for 
effecting  a  sale,  as  real  estate  agents,  of  a  certain  parcel  of  land 
situated  in  the  city  of  Dallas,  known  as  lot  No.  10,  in  block  No. 
848-2  and  owned  by  said  defendant  McLane,  to  Edward  Titche  and 
Sam  Dysterbach.  At  the  time  of  the  institution  of  the  suit  a  writ 
of  attachment  was  sued  out  and  levied  upon  said  lot  as  the  property 
of  the  defendant.  The  defendant  was  a  nonresident,  and  citation 
was  issued  and  served  by  publication.  He 'did  not  appear  in  per- 
son and  a  local  attorney  was  appointed  by  the  court  to  represent 
him.  The  original  return  of  the  officer  levying  the  writ  of  attach- 
ment was  as  follows:  ^'Came  to  hand  December  13,  1906,  and  ex- 
ecuted by  levying  on  lot  10,  block  848-2,  in  city  and  county  of  Dal- 
las, State  of  Texas.  Levied  at  5  o'clock  and  35  minutes.^'  On 
January  28,  1908,  this  return  was  amended  by  the  sheriff  under  an 
order  of  the  court  so  as  to  show  that  the  day  on  which  the  levy 
was  made  was  "December  13,  1906.''  On  the  29th  day  of  May,  1907, 
the  said  Titche  and  Dysterbach  intervened  in  the  suit,  claiming  that 
they  had  bought  the  lot  on  which  the  attachment  was  levied,  on 
Deceinfber  14,  1906,  for  value  and  without  notice  of  the  plaintiff's 
claim  or  the  levy  of  said  attachment,  and  attacked  the  validity  of 
the  debt  sued  on.  The  cause  was  called  for  trial  January  28,  1908, 
and  the  attorney  appointed  by  the  court  to  represent  the  defendant 
interposed  a  plea  to  the  jurisdiction  of  the  court,  which  was  over- 
ruled and  defendant  excepted.  A  jury  trial  followed,  which  resulted 
in  a  judgment  for  plaintiffs,  and  the  defendant  brings  the  case  to 
this  court  by  writ  of  error. 

The  first  assignment  of  error  complains  of  the  trial  judge's  action 
in  overruling  the  defendant's  plea  to  the  jurisdiction  of  the  courts 
The  contention  is,  in  effect,  that  the  return  of  the  officer  who  executed 
the  writ  of  attachment  as  endorsed  thereon,  before  amended,  failed 
to  state  the  time  of  the  levy  of  said  writ,  and  did  not  show  even 
after  amendment  that  the  property  was  levied  on  as  the  property  of 
the  defendant;  that  the  court  erred  in  allowing  the  return  to  be 
amended,  showing  the  date  of  the  levy,  and  as  originally  made  was 
insufficient  to  confer  jurisdiction  over  the  person  of  the  defendant 
and  authorize  the  judgment  rendered.  We  are  of  the  opinion  there 
is  no  merit  in  this  contention.  In  the  first  place,  it  would  seem 
that  the  officer's  return,  as  originally  endorsed  on  the  writ  of  attach- 
ment, was  sufficient  without  the  amendment  permitted  by  the  court, 
for  that  it  was  fairly  susceptible  of  the  construction,  if  not  the  only 
construction,  that  the  writ  came  to  hand  on  December  13,  1906,  and 
was  executed  by  levying  the  same  on  the  land  described  in  said  re- 
turn on  the  same  day.  But  that  it  was  within  the  discretion  of  the 
c6urt,  and  a  proper  exercise  of  its  discretion,  to  permit  the  return 
to  be  amended  so  as  to  show  specifically  the  day  on  which  it  was 
levied,  is  well  settled.  (Messner  v.  Lewis,  20  Texas,  225;  Hill  v. 
Cunningham,  25  Texas,  26;  Drake  on  Attachments,  sees.  212,  213, 
214  and  215.)  The  interveners  were  in  no  position  to  complain  of 
the  action  of  the  court.     It  is  not  denied  that  the  levy  was  actually 
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made  as  shown  by  the  return,  and  the  validity  and  justness  of  plain- 
tifPs  debt,  the  only  thing  they  could  question  by  their  intervention, 
was  established  by  the  verdict  of  the  jury.  In  the  case  of  Barkley 
V.  Wood,  41  S.  W.,  717,  it  is  said :  "The  evidence  showed  a  just  and 
bona  fide  indebtedness  due  from  Wood  to  Barkley  in  tlie  amount 
claimed  in  the  affidavit,  and  this  being  established  and  the  validity 
of  the  debt  being  the  only  issue  that  can  be  raised  by  an  intervener 
in  such  a  case,  the  plaintiff  should  have  had  judgment  against  Boaz 
preserving  his  attachment  lien  on  the  land.''  Besides,  interveners 
have  not  joined  in  the  prosecution  of  this  writ  of  error,  and  error, 
if  any,  on  the  part  of  the  trial  court  affecting  their  claim  or  interest 
can  not  be  urged  in  this  court  by  the  plaintiff  in  error,  McLane. 

Nor  was  the  officer's  return  on  the  writ  of  attachment  materially 
defective  in  that  it  failed  to  state  that  the  property  attached  was 
levied  on  as  the  property  of  the  defendant  in  attachment.  The  writ 
sued  out  in  this  case  was  an  auxiliary  attachment.  It  directed  the 
officer  to  seize  property  belonging  to  the  defendant,  and  the  return 
showing  a  levy  upon  certain  property  described,  "it  must  be  intended 
tiiat  it  was  the  property  of  the  defendant."  The  case  of  Meuley  v. 
Zeigler,  23  Texas,  88,  holding  in  effect  that  the  return  of  the  officer 
endorsed  on  the  writ  of  attachment  should  state  that  the  property 
seized  was  levied  on  as  the  property  of  the  defendant,  has  not  been 
followed  by  later  decisions  in  this  State.  (Willis  &  Bro.  v.  Mooring  & 
Blanchard,  63  Texas,  340;  Tobar  v.  Losano,  6  Texas  Civ.  App.,  698.) 
In  a  good  many  jurisdictions  the  rule  announced  in  Meuley  v.  Zeigler, 
supra,  prevails  (4  Cyc,  611),  but  the  views  expressed  in  the  later  de- 
cisions of  our  courts,  cited  above,  are  in  accord  with  our  own  views 
upon  the  subject  As  held  in  the  case  of  Willis  &  Bro.  v.  Mooring 
&  Blanchard,  supra,  "Jurisdiction  over  attachment  proceedings  is 
part  of  the  general  jurisdiction  conferred  on  the  courts  in  which 
they  are  cognizable,  and  the  same  presumption  will  be  indulged  in 
favor  of  that  jurisdiction  as  in  other  cases,  and  the  same  intendments 
in  favor  of  the  officer  executing  the  writ  of  attachment."  It  follows 
that  the  court  did  not  err  in  overruling  the  defendant's  plea  to  the 
jurisdiction. 

We  are  also  of  the  opinion  that  the  trial  court  did  not  err  in 
overruling  the  defendant's  motion  in  arrest  of  judgment  based  on 
the  contention  that  the  citation  by  publication  was  fatally  defective 
in  that  it  failed  to  state  the  file  number  of  the  suit.  It  seems  that 
the  citation  contained  all  the  requisites  prescribed  by  article  1237 
of  the  statute  authorizing  its  issuance  and  service  in  such  cases. 
However,  we  think  the  citation  in  question  did  sufficiently  show  the 
file  number  of  the  suit  in  which  it  was  issued.  It  was  not  stated  in 
the  body  of  the  citation,  but  was  endorsed  on  it  near  the  title  of  the 
case  as  appears  on  the  face  of  the  citation.  This  was  sufficient. 
(Collins  V.  Hines,  100  Texas,  304;  s.  c,  100  S.  W.,  360.) 

The  fourth  assignment  complains  that  the  trial  court  erred  in 
Tendering  judgment  without  requiring  a  statement  of  the  evidence 
introduced  on  the  trial  to  be  made  and  filed  during  the  term  of  the 
court  at  which  the  case  was  tried,  or  at  least  before   the  writ  of 
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error  was  perfected.  We  think  this  assignment  is  well  taken.  Article 
1346,  Bevised  Statutes,  1895,  provides,  that  ^TVhen  service  of  process 
has  been  made  by  publication  and  no  answer  has  been  filed  within  the 
time  prescribed  by  law,  the  court  shall  appoint  an  attorney  to  de- 
fend the  suit,  and  judgment  shall  be  rendered  as  in  other  cases;  bnt 
in  eveiy  such  case  a  statement  of  the  evidence,  approved  and  signed 
by  the  judge,  shall  be  filed  with  the  papers  of  the  cause  as  part  of 
the  record  thereof  The  requirement  of  this  statute  in  the  appoint- 
ment of  an  attorney  to  defend  the  suit  was  complied  with,  but  a 
statement  of  the  evidence  adduced  on  the  trial  was  not  approved  by 
the  judge  and  filed  until  after  the  expiration  of  the  term  of  the  court 
at  which  the  trial  was  had,  and  not  until  the  writ  of  error  sued  out 
had  been  perfected.  The  record  discloses  that  the  writ  of  error  bond 
was  filed  and  approved  April  3,  1908,  and  thereafter,  on  April  18, 
1908,  a  motion  was  made  by  the  plaintiff  in  the  trial  court  to  have 
a  statement  of  the  evidence  filed  as  of  date  January  28,  1908,  which 
was  granted.  TJpon  the  filing  of  the  writ  of  error  bond  the 
County  Court  at  Law  lost  its  jurisdiction  and  was  without 
authority  to  make  the  nunc  pro  tunc  order  directing  the  filing 
of  the  statement  of  the  evidence  in  the  case,  and  such  statement  and 
the  filing  thereof  can  not  be  considered  as  a  compliance  with  the 
statute.  (Texas  State  Fair  &  Dallas  Exposition  v.  Lyon,  5  Texas 
Civ.  App.,  382.)  In  that  case  this  court  held  that  the  filing  of  a 
petition  for  writ  of  error  suspends  all  further  action  in  the  trial 
court,  at  least  insofar  as  it  might  affect  the  right  of  the  plaintiff 
in  error  to  have  the  cause  acted  on  by  the  Appellate  Court  as  it 
stood  when  the  petition  and  bond  for  the  writ  of  error  were  filed, 
and  therefore  the  action  of  the  District  Court  thereafter  taken, 
amending  the  sheriff's  return  to  show  proper  service  of  citation,  could 
not  be  considered.  The  principle  is  clearly  applicable  here,  and,  being 
applied,  leaves  the  present  case  before  us  as  though  no  statement  of 
the  evidence  adduced  in  the  lower  court  had  been  approved  and 
filed  in  that  court  at  all.  What  then  was  the  effect  of  the  failure  to 
file  such  statement?  It  did  not,  we  think,  render  the  judgment 
void  so  as  to  subject  it  to  attack  in  a  collateral  proceeding;  but 
being  an  essential  matter  of  procedure  such  failure  may  be  taken 
advantage  of  on  appeal  or  writ  of  error,  and  furnishes  suflScient 
cause  or  ground  for  a  reversal  of  the  case.  (Thomas  v.  Jones,  41 
Texas,  265;  Byrnes  v.  Sampson,  74  Texas,  79;  Buse  v.  Bartlett,  1 
Texas  Civ.  App.,  335;  Crosby  v.  Bonnowsky,  29  Texas  Civ.  App., 
455;  Garvey  v.  State,  88  S.  W.,  873.)  In  the  first  case  cited  above, 
which  was  carried  up  on  writ  of  error,  it  was  assigned  as  error  that 
no  statement  of  the  facts  proven  on  the  trial  of  the  case  was  made 
out  and  incorporated  with  the  record  as  required  by  the  statute  then 
in  force,  and  the  Supreme  Court  in  passing  upon  the  question  said: 
"As  has  been  frequently  held  by  the  court,  the  statute  is  peremptory, 
and  an  omission  to  comply  with  its  requirements  will  be  fatal  on 
error.^^  That  the  appointment  of  an  attorney  to  defend  the  suit  for 
the  nonresident  defendant  did  not  dispense  with  the  necessity  or 
requirement  to  file  a  statement  of  the  evidence  on  which  the  judg- 
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ment  was  founded,  is  affirmed  by  the  case  of  Byrnes  v.   Sampson, 
9upra. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Oeoboe  E.  Downs  v.  Bobert  Powell  et  al. 

Decided  February  23,  1900. 

l^^Uaiitatioii — AdTerse  Pouettion — ^Hotioe  to  Owner. 

The  possession  of  land  by  one  claiming  adversely  to  the  owner,  in  order 
to jnve  title  to  such  claimant  by  limitation,  must  be  of  such  character  as  is 
suflSuent  in  itself  to  give  notice  to  the  owner  of  the  adverse  claim. 

i^— Same— Inolorare — ^Hotlee. 

The  inclosure,  cultivation  and  enjoyment  of  a  small  strip  of  land  by  the 
owner  and  occupant  of  an  adjoining  tract  who  has  extendea  his  inclosure  a 
short  distance  over  his  line,  whether  such  extension  was  by  design  or  mistake, 
is  not  sufficient  to  give  notice  to  the  owner  whose  property  is  thus  invaded 
that  the  'person  so  occupying  such  strip  is  asserting  a  claim  to  any  portion 
of  the  land  outside  of  his  inclosure. 

S.-4iidgmeiLt — ^Trespass  to  Try  Title — Desoription  of  Land. 

A  judgment  rendered  upon  pleadings  which  fail  to  describe  the  land  at- 
tempted to  be  awarded  by  the  judgment  cannot  be  sustained. 


Where,  in  trespass  to  try  title,  the  petition  described  by  metes  and  bounds 
a  tract  alleged  to  contain  320  acres,  and  the  evidence  showed  that  the  tract 
BO  described  contained  about  200  acres,  and  under  his  plea  of  limitation  the 
defendant  claimed  "the  land  described  in  the  petition,"  a  judgment  in  favor  of 
ddendant  for  *'160  acres,  to  include  his  improvements,"  was  not  supported,  for 
without  further  description  it  could  not  be  determined  what  part  oi  the  land 
was  adjudged  to  him. 

Appeal  from  the  District  Court  of  San  Augustine  County.  Tried 
below  before  Hon.  W.  B.  Powell. 

T.  D.  Cohbs,  for  appellant. 

Foster  &  Davis,  for  appellees* 

PLEASANTS,  Chief  Justice. — Thig  is  an  action  of  trespass  to 
tiy  title  brought  by  appellant  against  appellees,  Bobert  Powell  and 
T.  B.  Allen  &  Co.,  to  recover  a  survey  of  320  acres  of  land  in  San 
ATigostine  County,  known  as  the  south  Jas.  A.  ChafiBn  survey,  and 
also  to  recover  damages  for  timber  cut  by  defendants  from  said  land 
and  from  adjoining  land  owned  by  plaintiff.  The  defendant  Powell 
answered  by  general  denial,  and  plea  of  not  guilty,  and  by  special 
plea  setting  up  title  to  the  land  under  the  statute  of  limitation  of 
ten  years.  The  record  contains  no  answer  of  the  defendant  Allen 
ft  Co.  The  cause  was  tried  by  a  jury  and  a  verdict  and  judgment 
rendered  in  favor  of  appellant  against  Bobert  Powell  for  all  of  the 
land  in  controversy  except  for  160  acres  thereof  to  include  said  de- 
fendant's infiprovements,  and  also  in  favor  of  appellant  against  the 
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defendant  Allen  &  Co.  for  the  sum  of  $75,  the  value  of  the  timber 
cut  by  said  company,  and  in  favor  of  Allen  &  Co.  against  defendant 
Powell  for  all  costs  incurred  by  said  company  in  defending  this  suit. 

The  facts  disclosed  by  the  record  are  as  follows:  Appellant  has  a 
complete  chain  of  title  from  the  sovereignty  of  the  soil  to  all  of  the 
land  described  in  his  petition,  and  this  title  prevails  unless  the  de< 
fendant,  Bobert  Powell,  established  title  by  limitation  to  160  acres 
of  said  land.  The  evidence  upon  the  issue  of  limitation  shows  that 
Jackson  Powell,  a  brother  of  appellee,  Bobert  Powell,  set  up  claim 
to  the  320-acre  survey  described  in  plaintiffs  petition,  in  the  year 
1893.  At  that  time  he  and  his  brother,  Bobert  Powell,  were  living 
with  their  widowed  mother  on  the  J.  R  Powell  homestead  tract, 
some  distance  south  of  the  ChaflSn.  Witness's  father,  J.  B.  Powell, 
shortly  before  his  death,  which  occurred  in  1891,  had  purchased  what 
was  known  as  the  Fondville  place,  containing  160  acres  of  land  lying 
between  the  J.  E.  Powell  homestead  and  the  land  in  controversy, 
and  adjoining  both  of  said  tracts,  the  north  line  of  the  Fondville 
tract  being  the  south  line  of  the  tract  owned  by  plaintiff.  The  dwell- 
ing house  on  the  Fondville  place  at  the  time  said  place  was  pur- 
chased by  J.  R  Powell  was  situated  about  thirty  steps  from  the  line 
of  the  land  in  controversy.  There  was  a  field  on  the  place,  and 
this  field  extended  over  the  line  of  the  Chafi^  survey  far  enough  to 
include  three  or  four  acres  of  the  land  in  controversy.  This  was  the 
situation  at  the  time  Jackson  Powell  set  up  his  claim  to  the  Chaffin 
survey  in  1892.  He  cultivated  this  field  during  the  years  from  1892 
to  1895  or  1896  while  living  with  his  mother  on  the  J.  B.  Powell 
homestead.  In  1895  or  1896  he  married  and  moved  to  the  house  on 
the  Fondville  place  and  lived  there  until  1903.  When  he  left  this 
place  he  sold  to  his  brother,  appellee  Bobert  Powell,  his  claim  to  the 
ChaflSn  survey.  The  description  of  the  land  conveyed  by  this  deed 
as  therein  given  is  as  follows:  ^^All  that  certain  lot  of  land  being 
in  San  Augustine  County,  State  of  Texas,  to  wit:  Being  a  part  of 
the  J.  A.  ChaflBn  survey,  located  about  thirty  miles  south  of  the 
town  of  San  Augustine,  being  and  containing  160  acres  of  land  more 
or  less/'  Some  time  after  he  moved  to  the  Fondville  place,  the 
exact  date  not  being  shown,  he  put  in  another  field  of  four  or  five 
acres,  which  also  extended  over  the  line  and  included  land  on  the 
Chaffin.  He  testified  that  he  cultivated  this  field,  and  the  field 
of  three  or  four  acres  before  mentioned,  continuously  during  the 
time  he  lived  on  the  Fondville  place,  and  that  he  claimed  the  land 
in  controversy  all  the  time  from  1892  until  he  sold  to  appellee  in 
1903.  After  he  moved  to  the  Fondville  place  he  built  a  crib  on  the 
Chaffin  land  near  his  dwelling  house  on  the  Fondville.  In  regard 
to  his  claim  to  the  Chaffin  he  testified  as  follows:  *1  never  lived 
on  the  land  but  claimed  it  as  my  home.  I  thought  I  had  a  right 
to  claim  160  acres  and  I  claimed  it.  I  cultivated  it  and  worked  the 
land  and  kept  up  the  improvements.  I  claimed  the  land  as  my 
own,  and  the  reason  I  claimed  the  land  when  I  had  no  title  was 
because  it  was  the  only  land  I  had  any  show  to  claim  or  shot  at.  I 
set  up  my  claim  in  1892  by  working  the  land,  raising  first  one  thing 
or  another  on  it.    Nobody  bothered  me.    I  told  the  neighbors  around 
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there  I  was  claiming  it.  I  did  not  know  anything  about  Mr.  Downs 
imtil  I  heard  of  this  suit.  I  thought  it  was  the  Chaffin  land.  I 
was  not  able  to  buy  the  land  and  knew  I  could  not  buy  it.  I  never 
bad  it  surveyed^  but  just  made  a  deed  for  160  acres,  more  or  less. 
I  left  there  after  I  sold  to  my  brother.*' 

W.  H.  Miller,  a  witness  for  appellee,  testified  as  follows :  *T.  have 
lived  in  the  lower  end  of  San  Augustine  County  for  forty  years.  I 
know  where  the  Cha£5n  survey  is  and  know  where  the  tract  known 
as  the  320-acre  tract  is — ^the  south  Chaffin  tract,  which  is  just  north 
of  Fondville  survey.  I  know  that  Jack  Powell  cultivated  land  on 
the  Chaffin  survfey.  I  could  not  say  how  long,  but  would  say  about 
some  twelve  or  thirteen  years.  He  had  a  little  field  on  the  bayou, 
vhich  is  the  west  field,  over  the  line,  and  he  has  built  one  up  to  the 
house,  which  is  the  east  field.  A  portion  of  that  extends  over  up 
to  the  line  of  the  house  and  he  had  a  com  crib  on  this  land  and  a 
little  lot.  The  field  which  I  spoke  of  which  was  across  the  line  was 
not  entirely  on  the  Chaffin  survey.  He  lived  there  on  the  Fondville 
place  and  cultivated  those  fields  extending  over  on  the  Chaffin  all 
during  the  time.  He  said  he  claimed  it  He  cultivated  it  each  year 
he  was  there,  during  the  years  he  lived  there.''  It  was  further  shown 
by  the  evidence  that  the  first  field  of  four  acres  before  mentioned 
extended  over  the  line  of  the  Chaffiji  survey  for  about  175  feet. 
The  distance  which  the  second  field  of  five  acres  extended  over  said 
line  is  not  shown  except  by  a  map  introduced  in  evidence,  which 
shows  that  it  was  about  the  same  as  the  four-acre  field. 

Appellee  testified  as  to  his  possession  and  claim  to  the  Chaffin  sur- 
vey as  follows:  "I  bought  my  brother's  claim  to  the  J.  A.  Chaffin 
survey  and  that  is  the  land  this  deed  refers  to.  I  have  placed  some 
improvements  on  this  land.  I  built  a  plank  house  with  two  rooms 
and  a  garden  and  a  well  and  a  yard.  I  built  two  houses,  one  a  little 
log  house.  I  built  the  plank  house  in  1904,  and  the  other  house  in 
1903.  There  were  some  improvements  there  when  I  bought  it.  There 
▼as  a  crib,  a  lot,  and  two  fields,  I  should  judge  about  five  or  six 
acres  in  each  place.  They  had  a  fence  around  it  and  the  land  was 
in  a  state  of  cultivation.  I  have  had  it  cultivated  ever  since  I 
bought  it.  I  did  not  live  on  the  land  myself,  but  cultivated  it  some 
and  rented  it  out  to  different  people.  Last  year  I  rented  it  to  G.  O. 
Lakey.  When  I  purchased  this  claim  there  was  a  crib,  a  lot  and 
fields  on  it.  I  bought  the  improvements  from  Jack  Powell  and  placed 
some  others  there  myself.  Jack  Powell  is  my  brother."  He  also 
testified  that  he  and  his  brother  had  cut  and  sold  timber  from  the 
Chaffin  survey  ten  or  twelve  years  before  this  suit  was  filed,  and 
that  his  brother  cut  timber  therefrom  for  use  in  building  fencing 
and  making  other  improvements  during  the  time  he  lived  on  the 
Fondville  place.  He  aoes  not  live  on  the  Chaffin  survey  and  never 
lived  there  except  for  a  month  after  this  suit  was  brought. 

Under  an  appropriate  assignment  of  error  the  appellant  complains 
of  the  judgment  upon  the  ground  that  upon  the  undisputed  evidence 
in  the  case  the  appellee  was  only  entitled  to  recover  on  his  plea  of 
limitation  that  portion  of  the  land  in  controversy  actually  inclosed 
and  used  by  him,  and  the  trial  court  erred  in  not  so  instructing  the 
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juiy.  We  think  this  objection  to  the  judgment  should  be  sustained. 
The  possession  of  land  by  one  claiming  adversely  to  the  owner,  in 
order  to  give  title  to  such  claimant  by  limitation^  must  be  of  such 
character  as  is  sui&cient  in  itself  to  give  notice  to  the  owner  of  the 
adverse  claim,  and  it  is  well  settled  that  the  inclosure,  cultivation 
and  enjoyment  of  a  small  strip  of  land  by  the  owner  and  occupant 
of  an  adjoining  tract  who  has  extended  his  inclosure  a  short  distance 
over  his  line,  whether  such  extension  was  by  design  or  mistake,  is  not 
suflBcient  to  give  notice  to  the  owner  whose  property  is  thus  invaded 
that  the  person  so  occupying  such  strip  is  asserting  a  claim  to  any 
portion  of  the  land  outside  of  his  inclosure.  (Bracken  v.  Jones,  63 
Texas,  185;  Tucker  v.  Smith,  68  Texas,  473;  Eice  v.  Goolsbee,  45 
Texas  Civ.  App.,  254;  Titel  v.  Garland,  99  Texas,  201.) 

The  evidence  before  set  out  shows  that  prior  to  1903  the  only 
part  of  the  land  in  controversy  which  was  inclosed  was  a  few  acres 
adjoining  the  Fondville  place  on  which  appellee^s  vendor.  Jack 
Powell,  resided,  and  that  these  few  acres  were  inclosed  with  land 
on  the  Fondville  place,  near  the  residence  of  said  Jackson  Powell,  the 
fence  around  said  inclosure  extending  less  than  200  feet  over  the 
line  between  the  Fondville  place  and  the  land  in  controversy.  It  is, 
we  think,  clear  under  the  authorities  above  cited  that  this  possession 
was  not  sufficient  to  give  appellant  notice  that  Jackson  Powell  was 
claiming  the  entire  Chaffin  survey  or  any  portion  theieof  other  than 
the  small  strip  in  his  inclosure. 

Another  objection  urged  to  the  judgment  which  we  think  is  valid 
is  that  it  does  not  sufficiently  describe  the  land  adjudged  to  appellee. 
Under  his  plea  of  limitation  appellee  claimed  ^Hhe  land  described  in 
plaintiff's  petition.'*  The  petition  described  by  metes  and  bounds  a 
tract  alleged  to  contain  320  acres.  The  evidence  shows  that  the  tract 
described  in  the  petition  contained  about  200  acres.  The  judgment 
is  in  favor  of  appellee  for  "160  acres,  to  include  his  improvements.'* 
Under  this  judgment  the  officer  charged  with  the  execution  of  a 
writ  of  possession  would  not  know  what  land  to  place  in  plaintiff's 
possession,  because  he  could  not,  even  with  the  assistance  of  a  sur- 
veyor, determine  what  portion  of  the  land  in  controversy  was  adjudged 
to  the  appellee.  The  deed  under  which  appellee  claims,  while  suffi- 
cient to  show  privity  between  him  and  his  brother,  Jackson  Powell, 
does  not  identify  the  160  acres  of  land  thereby  attempted  to  be 
conveyed  further  than  as  being  a  part  of  the  Chaffin  survey,  and  the 
parol  evidence  introduced  on  the  trial  does  not  aid  this  description 
in  any  way.  In  addition  to  all  this,  the  plea  of  limitation  does  not 
describe  the  160  acres  recovered.  It  is  unnecessary  to  cite  authority 
upon  the  proposition  that  a  judgment  of  this  kind,  rendered  upon 
pleadings  which  fail  to  describe  the  land  attempted  to  be  awarded 
by  the  judgment,  can  not  be  sustained.  It  matters  not  what  the 
proof  may  have  been  under  the  appellee's  plea  of  limitation,  no  judg- 
ment could  have  been  properly  rendered  in  his  favor  for  any  portion 
of  the  land  in  controversv  less  than  the  entire  tract  "described  in 
plaintiff's  petition."  (Giddings  v.  Fischer,  97  Texas,  184;  Titel  v. 
Garland,  99  Texas,  201.) 

It  follows  from  what  we  have  said  that  the  judgment  of  the  court 
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below  should  be  reversed^  and  the  evidence  being  undisputed  and  the 
facts  fully  developed,  the  trial  court  is  instructed,  in  event  the  ap- 
pellee Powell  amends  his  place  of  limitation  by  describing  the  land 
in  his  inclosure  which  has  been  inclosed  and  held  adversely  to  appel- 
lant for  ten  years  prior  to  the  institution  of  this  suit,  to  render  judg- 
ment in  his  favor  for  the  land  so  held  and  in  favor  of  plaintiff  for 
the  remainder  of  the  tract.  The  judgment  for  damages  for  timber 
cnt  from  the  land  against  Allen  &  Co.,  and  in  favor  of  appellee 
Powell  not  being  assailed  by  any  assignment  presented  in  the  brief, 
is  undisturbed. 

Reversed  with  instructions. 


San  Antonio  &  Aransas  Pass  Eailway  Company  v.  L.   C. 

Beauchamp. 

Decided  February  23,  1909. 

L—VefUffeiLee— Handhold 'on  Car — Charge. 

Where  the  railway  company  was  charged  with  negligence  in  allowing  a 
handhold  on  a  car  to  remain  in  an  unsafe  and  defective  condition,  causing  it 
to  give  way  when  used  by  an  employe,  and  there  was  evidence  tending  to  show 
that  it  gave  way  because  of  defects  other  than  the  insufficient  length  of  the 
screws  which  fastened  it,  which  might  have  been  discovered  by  the  exercise  of 
proper  care  and  -which,  combined  with  the  insufficient  length  of  the  screws, 
contributed  to  the  instability  of  the  fastening,  a  requested  charge  to  return 
a  verdict  for  defendant  if  the  jury  believed  that  the  handhold  was  originally 
fastened  by  screws  of  insufficient  length,  and  that  the  cause  of  the  handhold 
giving  way  was  the  insufficient  length  of  the  screws  and  this  condition  could 
not  ^ve  been  discovered  by  the  exercise  of  ordinary  care  in  inspecting  same, 
was  properly  refused. 

1— Charge    Special  Charges. 

Special  charges  are  properly  refused  when  they  are  sufficiently  embraced 
in  and  coyered  by  the  general  charge. 

1— neading — ^Befeotiye  Appliances — Eailwayt. 

A  plaintiff  is  not  ordinarily  presumed  to  know  the  condition  of  the  track, 
machinery  and  equipages  of  a  railroad  so  as  to  specify  what  particular  defect 
brought  about  the  disaster  by  which  he  was  injured;  and  if  the  allegation 
points  out  the  particular  place  and  thing  which  were  insufficient  and  needed 
repair,  it  is  not  necessary  to  detail  their  faults  and  imperfections. 


— Def  ectiTC  Handhold. 

An  allegation  that  the  handhold  gave  way  because  of  its  unsafe  and  de- 
fective condition,  was  not  subject  to  special  exception  on  the  ground  that  it 
was  too  general  and  did  not  point  out  the  particulars  in  which  or  in  what 
respect  it  was  in  an  unsafe  ana  defective  condition. 

5^— flame — ^Negligence. 

An  allegation  that  the  defective  condition  of  the  handhold  was  the  result 
of  the  defendant's  negligence  and  carelessness,  was  not  subject  to  special  ex- 
ception on  the  ground  that  it  was  too  general  to  apprise  defendant  how  or  in 
what  respect  it  was  claimed  that  the  condition  was  the  result  of  its  negligence. 

€.— Personal  Injnrlei — ^Damages — ^Pleading. 

In  suits  for  personal  injuries  the  rule  is  that,  in  legal  contemplation,  all 
damages  which  will  be  sustained  as  the  effect  of  the  injury  are  sustained 
immediately;     the   future  effect  of  the  injury  is   not   special   damages   which 


124  Texas  Civil  Appeals  Bepobts,  Vol.  54.        [February, 

must  be  alleged,  but  general  damages  which  necessarily  flow  from  the  injuries 
received. 

7. — Pleading — Damages. 

The  general  allegation  of  damages  will  suffice  to  let  in  proof  and  to  war- 
rant recovery  of  all  such  damages  as  naturally  and  necessarily  result  from 
the  wrongful  act  complained  of;    the  law  implies  such  damages. 

8. — Same — ^Bamagea — ^Future  Sufferliig. 

Under  allegations  showing  that  the  plaintiff  was  seriously  crippled  in 
a  manner  affecting  his  future  comfort  and  capacity,  the  law,  even  in  the  absence 
of  an  allegation  as  to  mental  and  physical  pain,  would  infer  that  he  has  suf- 
fered damages  in  those  respects,  and  proof  was  admissible  to  show  the  char- 
acter, extent  and  probable  duration  of  such  suffering  without  specific  alle- 
gation thereof. 

9. — Same — ^Future  Sufferliig — ^Evldenoe. 

An  allegation  that  in  consequence  of  plaintiff's  injury  his  hand  has  been 
practically  destroyed  and  that*  he  has  thereby  been  caused  to  suffer  great  mental 
and  physical  pain,  did  not  restrict  the  right  to  recover  to  such  suffering  only 
as  occurred  prior  to  the  filing  of  the  suit;  and  testimony  as  to  the  condition 
of  the  hand  at  the  time  of  trial  and  the  pain  then  suffered,  was  admissible 
over  objection  that  it  was  in  the  nature  of  future  pain  and  there  was  nt>  alle- 
gation of  that  kind. 

10. — Same— <Jase  Dlstingniihed. 

Lodwick  Lumber  Company  v.  Taylor,  39  Texas  Civ.  App.,  302. 

11. — ^Byidence— Expert  Testimony — Condution. 

Testimony  of  an  expert  car  inspector,  on  cross-examination,  that  if  a  lag 
screw  is  loose  in  the  wood  to  a  point  where  the  handhold  will  pull  off  in  the 
ordinary  use  of  it,  a  close  inspection  would  disclose  such  condition,  was  ad- 
missible over  objection  that  it  was  the  conclusion  of  the  witness  and  an  in- 
vasion of  the  province  of  the  jury. 

18. — Same — ^Inspection — Conclusion. 

Where  an  expert  was  asked  to  tell  the  proper  method  of  inspecting  hand- 
holds based  on  his  experience,  and  his  reply  was  that  the  only  way  he  ever 
found  to  inspect  handholds  to  know  whether  they  were  securely  fastened  was 
to  climb  the  ladder  and  shake  them,  the  testimony  was  admissible  over  objec- 
tion to  the  question  on  the  ground  that  it  called  for  the  conclusion  of  a  wit- 
ness about  a  matter  not  the  subject  of  expert  testimony. 

18. — ^Verdict — ^Damages  for  Personal  Injuries. 

A  verdict  awarding  damages  for  personal  injuries  in  the  sum  of  twelve 
thousand  dollars  held  not  so  large  as  to  warrant  the  conclusion  that  the  jury 
were  actuated  by  prejudice,  passion  or  other  improper  motives. 

14. — ^Trial — ^Argument — Eemarkt  of  Counsel. 

Remarks  of  counsel  for  plaintiff  held  not  ground  for  new  trial,  in  view 
of  the  fact  that  the  court  twice  admonished  the  jury  not  to  consider  them, 
and  the  further  fact  that  counsel  making  them  explained  to  the  jury  that  he 
did  not  intend  the  remarks  to  be  taken  seriously  and  requested  the  jury  not 
to  consider  them,  and  the  court  to  so  instruct. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Norman  G.  Kittrell. 

Baker,  Botis,  ParJcer  &  Garwood  and  Je^e  Andrews,  for  appellant. 
— The  defendant  in  this  case  confidently  believed  that  it  ought  not 
to  be  held  liable  for  the  damages  that  the  plaintiff  had  sustained.  It 
was  true,  as  the  defendant  admitted  in  its  answer,  that  the  plaintiff 
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had  fallen  from  a  car  in  one  of  its  trains,  and  had  sustained  injuries 
to  his  right  hand,  necessitating  the  amputation  of  two  of  his  fipgers, 
and  it  was  true  furthermore  that  he  was  caused  to  fall  by  a  defective 
handhold.  The  defense  was  that  the  cause  of  this  accident  was  the 
insufficient  length  of  the  lag  screw;  that  this  was  hidden  in  the  wood, 
and  that  the  exercise  of  ordinary  care  in  an  inspection  of  the  car 
would  fail  to  detect  this.  The  language  of  the  charge  is  a  correct 
statement  of  an  abstract  rule,  but  can  not  by  any  manner  or  means 
be  said  to  take  the  place  of  the  charge  to  which  th&  defendant  was 
entitled.  The  defendant  requested  a  proper  charge  on  this,  as  fol- 
loirs;  'TBut  if  you  believe  from  the  evidence  that  said  handhold  was 
fastened  to  said  car  originally  by  lag  screws  of  insufficient  length, 
and  that  the  cause  of  said  handhold  giving  way  was  because  of  the 
length  of  said  screw  by  which  it  was  fastened,  and  that  the  condition 
of  the  handhold  could  not  have  been  discovered  by  the  defendant 
by  ordinary  care  in  inspecting  the  same,  you  will  return  your  verdict 
for  the  defendant.'* 

The  court  in  its  charge  having  failed  to  present  to  the  jury  for 
their  consideration  the  facts  alleged  by  the  defendant,  and  supported 
by  proof  upon  which  it  relied  for  a  verdict,  it  was  error  to  refuse  the 
above  charge  which  supplies  this  omission.  Railway  Co.  v.  Mc- 
Glamory.  89  Texas,  635;  Railway  Co.  v.  Rogers,  91  Texas,  52. 

The  allegations  in  the  plaintiff's  petition  were  so  general  in  their 
nature  that  the  special  exception  urged  by  the  defendant  to  it  on 
this  ground  should  have  been  sustained,  and  it  was  error  to  refuse 
to  do  so.  The  exception  was  as  follows:  ^'The  defendant  specially 
excepts  to  that  part  of  the  plaintiff's  petition  in  which  it  is  alleged 
%at  the  said  handhold  gave  way  because  of  its  unsafe  and  defective 
condition,'  because  said  allegation  is  too  general  in  its  nature  and 
does  not  point  out  with  sufficient  definiteness  the  particular  or  par- 
ticulars in  which  said  handhold  was  in  an  unsafe  or  defective  condi- 
tion, or  how,  or  in  what  respect  said  handhold  was  in  an  unsafe  or 
defective  condition.''  A.  J.  Anderson  Electric  Company  v.  Cleburne 
Water,  Ice  &  Lighting  Company,  27  S.  W.,  504. 

The  court  erred  in  allowing  the  plaintiff  to  testify  as  to  pains  suf- 
fered by  him  between  the  date  of  the  accident  and  the  date  of  the 
trial,  as  there  was  no  pleading  that  admits  such  testimony  as  shown 
by  the  defendant's  bill  of  exception.  A  petition  speaks  as  of  the  date 
of  the  filing  of  the  suit  and,  unless  otherwise  shown  on  its  face,  pre- 
cludes inquiry  into  facts  transpiring  subsequent  to  that  date;  and 
there  being  no  allegation  of  any  pain  suffered  by  plaintiff  since  then, 
the  objection  made  should  have  been  sustained.  Mexia  v.  Lewis 
(Texas  Sup.),  22  S.  W.,  397;  Styles  v.  Fuller,  101  X.  Y.,  623;  21 
Enc.  of  Pleading  and  Practice,  p.  9. 

The  court  erred  in  allowing  plaintiff  to  testify  that  he  did  (would) 
continue  to  suffer  pain  in  the  future,  and  in  refusing  to  sustain  the 
motion  of  the  defendant  to  strike  such  testimony  as  this  and  the 
testimony  as  to  the  circulation  out  of  the  record.  The  pleading  of 
the  plaintiff  did  not  authorize  the  admission  of  evidence,  over  the 
objection  of  the  defendant,  of  future  phvsical  pain.  Railway  Co.  v. 
Curry,  64  Texas,  87;  Waters-Pierce  Oil  Co.  v.  Snell,  106  S.  W.,  170; 


126  Texas  Civil  Appeals  Reports,  Vol.  64.        [February, 

Texas  &  P.  By.  Co.  v.  Goldman,  51  S.  W.,  276;  Railway  Co.  v. 
Garrett,  99  S.  W.,  162;  Lodwick  Lumber  Co.  v.  Taylor,  87  S.  W., 
368;  City  of  Rockwall  v.  Heath,  90  S.  W.,  514;  Arnold  v.  City  of 
Maryville,  85  S.  W.,  108;  Southern  Pac.  Co.  v.  Martin,  83  S.  W., 
676. 

Whenever  the  rule  which  requires  argument  to  be  confined  to  the 
evidence  and  argument  of  opposing  counsel  is  violated,  whether  it 
be  done  intentionally,  recklessly  or  wilfully,  there  is  a  violation  of 
the  right  of  the  opposing  party  to  have  the  argument  so  confined, 
and  a  new  trial  should  be  granted  unless  it  appears  that  the  verdict 
was  not  influenced  by  the  improper  argument.  The  defendant's  bill 
of  exception  was  as  follows:  "Be  it  remembered  that,  on  the  trial 
of  the  above  styled  and  numbered  cause,  Mr.  John  W.  Parker,  of 
counsel  for  the  plaintiff,  having  stated  in  the  opening  argument  in 
the  case  that  a  verdict  for  $15,000  would  not,  in  his  opinion,  be  ex- 
cessive, Mr.  Andrews,  in  replying  to  this  argument,  stated  to  the 
jury  that  $15,000  put  out  at  interest  at  eight  percent  per  annum 
would  yield  a  return  of  $1,200  per  annum,  or  $100  per  month.  He 
stated  further,  that  this  was  more  than  the  evidence  showed  that  the 
plaintiff  was  earning,  and  argued  that  such  an  amount  would  be 
clearly  excessive. 

"Mr.  John  Lovejoy,  in  closing  the  argument  in  the  cause,  referred 
to  the  illustration  that  had  been  made  by  Mr.  Andrews,  as  to  the 
return  on  a  recovery  of  $15,000  put  out  at  eight  percent  interest,  and 
in  reply  to  the  argument  of  counsel  for  the  defendant  that  the  illus- 
tration showed  that  such  an  amount  would  be  excessive,  remarked 
that  money  could  not  be  put  out  at  eight  percent  interest;  that  the 
plaintiff  would  have  his  expense  to  pay  out  of  the  recovery,  and 
asked  the  question  in  his  argument,  where  the  pay  for  the  plaintiff's 
attorneys  would  come  from,  and  asked  the  further  question  in  his 
argument  to  the  jury  if  the  defendant's  attorneys  thought  the  plain- 
tiffs  attorneys  were  working  for  nothing,   or  words   to  that  effect.'' 

Lovejoy  &  Parker,  for  appellee. 

McMEANS,  Associate  Justice. — Appellee  Beauchamp  sued  the 
appellant  railway  company  for  damages  for  personal  injuries  sus- 
tained by  him  while  in  the  employment  of  appellant  as  brakeman 
on  its  freight  train.  He  alleged  in  his  petition  that  while  serving 
as  such  brakeman  it  became  his  duty  to  descend  the  ladder  on  a 
car,  and  that  while  doing  so  a  handhold  gave  way  and  caused  him 
to  fall  upon  the  track  and  to  have  his  right  hand  run  over  by  the 
wheels  of  the  car  and  injured  so  that  the  two  middle  fingers  and  a 
portion  of  the  hand  had  to  be  amputated,  and  the  other  fingers  were 
greatly  injured  and  deformed;  that  said  handhold  gave  way  because 
of  its  unsafe  and  defective  condition,  which  condition  was  the  result 
of  defendant's  negligence  and  carelessness;  that  had  defendant  used 
ordinary  care  it  could  and  would  have  discovered  such  unsafe  and 
defective  condition  and  have  remedied  the  same,  etc. 

Defendant  answered  denying  the  allegations  of  the  petition  except 
such   as  were   admitted   by  the   answer;   admitted   that   plaintiff   was 
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injured  by  the  giving  way  of  a  handhold,  but  denied  that  the  giving 
way  of  the  handhold  was  the  result  of  its  negligence  or  the  negli- 
gence of  its  employes.  It  alleged  that  the  car  on  which  was  the 
handhold  which  gave  way  was  car  No.  1061,  belonging  to  the  Street's 
Western  Stable  Car  Line,  a  corporation  having  its  principal  office 
in  Chicago;  that  said  car  was  delivered  to  defendant  by  the  Texas 
4  Xew  Orleans  Railroad  Company  on  August  14,  1906,  at  which  time 
it  was  loaded  with  freight  destined  to  a  point  on  defendant's  line, 
and  that  it  was  the  duty  of  defendant  to  accept  said  car  in  its  loaded 
condition  and  transport  it  to  the  place  to  which  the  load  was  con- 
signed, and  that  it  was  under  these  circumstances  that  said  car  was 
on  its  line  and  in  its  train  at  the  time  the  accident  to  plaintiff  happened. 
That  before  the  train  in  which  the  car  was  left  Houston,  on  the 
morning  of  August  29,  said  car  was  inspected,  and  that  so  far  as 
conid  be  determined  by  any  inspection  that  could  be  made,  it  was  in 
a  safe  and  sound  condition;  that  said  handhold  gave  way  because 
of  a  defect  in  the  original  construction  of  said  car  which  was  not 
known  to  defendant  at  the  time  said  car  was  placed  in  its  train  and 
which  could  not  be  known  by  it  by  inspecting  the  cat;  that  the  defect 
consisted  in  the  fact  that  the  lag  screws  by  which  the  handhold  was 
fastened  to  the  car  were  not  of  sufficient  length,  and  they  should  have 
heen  longer;  that  said  lag  screws  at  the  time  the  car  was  inspected 
were  buried  in  the  wood  and  it  was-  impossible  for  defendant  to 
know  what  their  length  was;  that  defendant  believed  and  had  the 
right  to  believe  that  said  lag  screws  were  longer  and  of  proper  length, 
and  that  said  handholds  were  in  the  condition  they  appeared  to  be, 
that  is,  in  a  safe  and  sound  condition;  that  the  handhold  gave  way, 
not  because  of  any  negligence  on  the  part  of  defendant  or  of  its 
employes,  but  on  account  of  the  manner  in  which  the  car  was  con- 
structed, that  is  to  say,  on  account  of  a  latent  or  hidden  defect  in 
the  car,  as  to  which  the  defendant  had  no  knowledge  before  the 
accident. 

The  case  was  tried  before  a  jury  and,  on  a  verdict  in  favor  of 
plaintiff,  judgment  was  rendered  in  his  favor  for  $12,000,  and  from 
this  judgment  defendant  has  appealed. 

Appellant's  first  assignment  of  error  is  as  follows:  "The  court 
erred  in  refusing  to  give  defendant's  requested  charge  Xo.  8,  which 
is  as  follows:  If  you  believe  from  tlie  evidence  that  the  plaintiff 
was,  on  the  29th  day  of  August,  1906,  in  the  employment  of  the 
defendant  as  a  brakeman,  and  that  on  that  day,  in  the  discharge  of 
big  duty  required  of  him  as  a  brakeman,  attempted  to  descend  from 
a  boxcar,  the  same  being  a  part  of  the  train  operated  by  tlie  defend- 
ant over  its  road;  that  while  he  was  so  attempting  to  alight  from 
said  car,  one  of  the  handholds  attached  to  the  end  of  said  car  to 
which  plaintiff  was  holding,  gave  way  and  caused  him  to  fall  to  the 
ground  and  that  he  was  thereby  injured;  and  if  you  further  believe 
fiiat  the  cause  of  said  handhold  giving  away  was  because  it  was  not 
in  a  reasonably  safe  condition  on  account  of  it  being  improperly 
fastened  to  the  said  car,  and  if  vou  believe  that  tlie  defendant  had 
failed  to  use  the  care  that  a  person  of  ordinary  prudence  would  have 
nsed  under  the  circumstances  in  inspecting  said  car  to  ascertain  the 
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condition  of  said  handhold,  and  that  but  for  said  want  of  care  on 
the  part  of  the  defendant  the  accident  could  not  have  occurred,  then 
you  should  find  for  the  plaintiff;  but  if  you  believe  from  the  evi- 
dence that  said  handhold  was  fastened  to  said  car  originally  by  a 
lag  screw  of  insufficient  length,  and  that  the  cause  of  said  handhold 
giving  way  on  account  of  the  length  of  the  screw  by  which  it  was 
fastened,  and  that  the  condition  of  the  handhold  could  not  have  been 
discovered  by  the  defendant  by  the  exercise  of  ordinary  care  in  in- 
specting the  same,  you  will  return  your  verdict  for  the  defendant.*^ 
Whether  the  refusal  to  grant  the  special  charge  was  error  depends 
on  whether  the  insufficient  length   of  the   lag  screws   was   the  sole 
cause  of  the  handhold  giving  way.     Manifestly,  an  inspection  con- 
ducted with  ordinary  care  would  not  have  disclosed  the  length  of  the 
lag  screws  buried  in  the  wood  as  they  were.     If,  however,  there  was 
evidence   tending  to  prove   that  the  handhold  gave   way  because  of 
other  defects  than  the  insufficient  length  of  the  lag  screws  and  which 
might  have  been  discovered  by  an  inspection  conducted  with  ordinary 
care,  then  the  requested  instructions  so  limiting  plaintiff's   right  to 
recover  would  be  misleading.     The  testimony  discloses  that  handholds 
are  fastened  by  means  of  bolts  and  lag  screws,  and  that  while  bolts 
are  generally  regarded  as  safer,  it  is  by  no  means  unusual  to  fasten 
them  with  lag  screws.     All  the  witnesses  who  testified  on  the  subject 
agree  that  the  lag  screws  in  general  use  are  one-half  inch  in  diameter 
and  from  one  and  three-quarters  to  two  and  one-half  inches  in  length. 
There  is  no  testimony  in  the  record  that  a  handhold  fastened  with 
lag  screws  of  the  length  of  one  and  three-fourths  inches  is  not  prop- 
erly and  securely  fastened.     The  only  testimony  that  tended  in  any 
way  to  prove  this  is  not  true  was  the  fact  that  a  rule  of  the  Master 
Car  Builders'  Association  recommends  that  where  lag  screws  are  used 
they  be  at  least  two  and  one-half  inches  in  length;  and  the   testi- 
mony  of   appellant's    foreman   of   the   car    department    at   Yoakum, 
that  after  seeing  the  lag  screws  with  which  the  handhold  that  gave 
way  was  fastened,  and  which  were  one  and  three-fourths  inches  long, 
he  had   all   the   other   screws   removed   and   the   handholds   fasten^ 
with  bolts.     One  of  the  defendant's  witnesses  testified  that  when  lag 
screws  are  screwed  in  sound  wood  they  make  a  handhold  stay  for  a 
considerable  time;  that  if  one  of  them  pulls  out  and  the  screw  does 
not  break  it  might  be  due  to  decay  in  the  wood.     "Mostly  in   such 
cases  it  is  on  account  of  the  decay  of  the  wood  for  a  lag  screw  to 
come   loose   in  that  way."     In   ordinary  cases   lag   screws   get    loose 
gradually;  when  they  commence  to  get  loose  and  continue  to  loosen 
"you  can  discover  it  by  looking  for  it  if  you  look  close  enough   to 
see  it,  but  you  can  not  always  tell  unless  you  take  hold  of  the  hand- 
hold and  work  it."     It  was  undisputed  that  the  car  in  question  was 
an  old  one  and  had  been  in  use  many  years;  that  the  lowest  handhold 
was  loose  and  could  be  moved  with  the  fingers.     The  witness  who, 
at  Yoakum,  bored  holes  for  the  bolts  which  were  to  take  the  place 
of  the  screws,  testified  that  the  wood  was  sound;  that  rust  was   in 
the  hole  out  of  which  the  screw  came  and  tliere  was  left  in  the  hole 
little  particles  of  wood  and  rust  off  of  the  screw;  that  he  did   not 
know  whether  the  wood  was  rotten   around  the   edges   of  the   hole; 
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he  did  not  notice  it ;  the  rust  was  all  around  the  edge ;  it  had  eaten 
itB  way  in  there  to  gome  extent.  The  inspectors  of  appellant,  who 
inspected  the  car  in  question,  had  no  recollection  of  making  the  in- 
sp^'on,  but  testified  from  the  records  they  kept  that  they  did  in- 
spect it  on  the  14th  and  one  of  them  again  on  the  28thy  and  that 
their  records  disclosed  that  they  discovered  no  defects  in  the  fasten- 
ings. That  the  usual  way  of  inspecting  handholds  was  by  looking 
at  them.  One  of  them  said :  "The  inspector  generally  looks  up  and 
sees  and  notices  the  ladder  irons,  and  if  he  don't  notice  anything 
Buspicious  .  .  .  but  eveiything  looks  good,  he  naturally  thinks 
it  all  right,  that  the  ladder  irons  are  good  and  securely  fastened  and 
in  proper  place,  and  if  anything  looks  suspicious  to  attract  my  atten- 
tion I  generally  go  up  and  investigate  and  pull  upon  them.  As  I 
pass  along  the  side  of  the  car  I  can  see  the  ladder  irons.  .  .  . 
I  use  my  sight  alone  in  making  the  inspection  until  I  see  something 
I  think  is  out  of  order.*'  He  further  testified  that  if  one  knew  that 
something  was  the  matter  with  the  handhold  he  could  investigate 
and  find  it  by  pulling  it  out,  "but  looking  up,  aa  I  stated,  you  would  v 
not  discover  it.''  The  other  inspector  testified  to  the  same  manner 
of  making  inspections  and  further,  "If  I  had  put  my  finger  on  it 
(bottom  handhold)  and  worked  it  and  found  it  loose  I  would  have 
set  it  (the  car)  back  on  the  transfer.  If  I  had  found  one  of  those 
screws  loose  I  would  have  looked  to  see  that  the  others  were  all  right." 
Another  witness,  who  had  had  about  twelve  years'  experience  as  an 
inspector,  testified:  "The  only  way  I  ever  found  to  inspect  hand- 
holds properly  to  know  whether  they  were  securely  fastened  was  to 
climb  the  ladder.  I  mean,  to  go  up  on  the  car,  the  same  way  as  a 
brakeman,  to  examine  and  shake  them.  I  mean,  to  catch  hold  of 
them,  every  one  of  them,  and  shake  them,  and  if  it  is  in  any  way 
shaky  it  is  supposed  to  be  fastened  and  tightened." 

We  have  set  out,  we  think,  enough  of  the  testimony  to  disclose 
that  the  jury  under  the  evidence  might  have  properly  concluded 
that  the  handhold  gave  way  because  of  defects  other  than  the  insuffi- 
cient length  of  the  screws,  and  which  defects  might  have  been  dis- 
covered by  the  exercise  of  proper  care,  and  which  defects,  combined 
with  the  insufficient  length,  contributed  to  the  instability  of  the 
fastening.  To  have  given  the  charge  requested  would  have  there- 
fore been  misleading,  and  it  was  not  error  to  refuse  to  give  it.  (Paris 
ft  G.  N.  Ey.  V.  Calvin,  101  Texas,  291;  Texas  &  N.  0.  Ry.  v. 
Powell,  51  Texas  Civ.  App.,  409;  Texas  &  N.  0.  By.  v.  Kelly,  98 
Texas,  136.)     The  assignment  is  overruled. 

Special  charges  Xos.  5,  12  and  14  requested  by  the  defendant,  the 
refusal  of  the  court  to  give  which  is  made  the  basis  of  appellant's 
second,  third  and  fourth  assignments  of  error,  were  sufficiently  em- 
braced in  and  covered  by  the  court's  general  charge,  and  there  was 
therefore  no  error  in  refusing  to  give  them  to  the  jury. 

Plaintiff  alleged  that  the  handhold  gave  way  because  of  its  unsafe 

and  defective  condition,  but  did  not  undertake  to  further  allege   in 

what  the    defect,    which    rendered    it    unsafe,    consisted.      Defendant 

specially  excepted  to  this  part  of  the  petition,   the   exception   being 

Vol.  LIV  avil— 9. 


130  Texas  Civil  Appeals  Reports,  Vol.  64.       ^February, 

that  the  allegation  is  too  general  in  its  nature  and  does  not  point  ont 
with  sufficient  definiteness  the  particular  or  particulars  in  which,  or 
how,  or  in  what  respect,  said  handhold  was  in  an  unsafe  and  defective 
condition.  The  exception  was  overruled  by  the  court,  and  in  this 
we  think  there  was  no  error.  As  said  in  East  Line  &  R.  R.  Ry.  v. 
Brinker,  68  Texas,  502,  "The  allegations  pointed  out  the  particular 
place  and  thing  which  were  insufficient  and  needed  repair,  and  it 
was  not  necessary  to  detail  their  faults  and  imperfections.  A  plain- 
tiff is  not  ordinarily  presumed  to  know  the  condition  of  the  track, 
machinery  and  equipages  of  a  railroad,  so  as  to  specify  what  par- 
ticular defect  has  brought  about  the  disaster  by  which  he  was  in- 
jured.** (Galveston,  H.  &  S.  A.  Rv.  v.  Templeton,  87  Texas,  45.) 
The  assignment  is  overruled,  as  is  also  for  the  same  reason  the  sixth 
assignment,  which  complains  of  the  refusal  of  the  court  to  sustain 
its  special  exception  to  the  effect  that  the  allegation  of  the  petition 
that  the  defective  condition  of  the  handhold  "was  the  result  of  the 
defendant's  negligence  and  carelessness"  was  too  general  in  its  nature 
to  apprise  defendant  how  or  in  what  respect  it  is  claimed  that  this 
condition  was  the  result  of  its  negligence. 

While  the  plaintiflf  was  testifying  on  the  trial  in  his  own  behalf 
he  was  asked  and  answered  the  following  questions: 

"Q.  In  what  condition  is  the  balance  of  the  hand?  A.  Back  here, 
well,  this  wrist  is  all  right.** 

"Q.  Between  the  wrist  joint  and  the  part  of  the  hand  that  is  taken 
out?  A.  Well,  these  bones  sticking  up  there,  are  sticking  right  against 
the  skin,  and  if  they  touch  anything  it  feels  like  sticking  something 
in  the  eye,  and  I  very  frequently  get  them  hurt,  and  it  always  hurts 
me,  and  get  cold  all  the  time.** 

This  testimony  was  objected  to  on  the  ground  that  it  was  in  the 
nature  of  future  pain  and  that  there  was  no  allegation  of  that  kind 
in  the  petition  and,  the  objection  being  overruled,  defendant  excepted; 
thereupon  the  plaintiff  was  asked,  and  answered,  the  following  ques- 
tions: "Q.  Now  take  up  your  experience  after  you  left  the  hospital, 
you  had  reached  that  point?  A.  Well,  of  course  my  hand  was  tender 
for  months  and  months,  and  is  tender  yet,  and  it  is  always  cold;  the 
circulation  seems  to  be  poor,  and  in  the  mornings,  and  especially  in 
the  evenings,  I  suffer  a  great  deal,  because  it  gets  cold,  and  pains 
me  continually.**  To  this  testimony  the  same  objection  was  urged; 
whereupon  the  plaintiff  was  asked:  "You  were  describing  the  throb- 
bing sensation  that  you  feel  in  it  now?"  To  which  he  answered: 
^TTes,  sir;  and  at  night,  if  I  happen  to  get  on  this  side  and  lay  on 
this  shoulder,  it  wakes  me  up  every  night  that  I  ever  get  on  it.** 

Appellent  contends  that  under  the  allegations  of  the  petitio^  proof 
of  future  physical  pain  was  not  admissible.  The  allegations  of  the 
petition,  that  plaintiff's  right  hand  was  run  over  by  the  wheels  of 
the  cars  and  injured  so  that  the  two  middle  fingers  and  a  portion  of 
the  hand  had  to  be  amputated  and  the  other  fingers  greatly  injured 
and  deformed;  and  that  in  consequence  thereof  his  hand  had  been 
practically  destroyed  and  that  he  had  been  thereby  caused  to  suffer 
great  mental  and  physical  pain,  were  sufficient  we  think  to  let  in  the 
proof  objected  to,  and  the  assignments  raising  the  points  should   be 
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overruled.  The  allegation  "that  in  consequence  of  plaintiffs  injury, 
as  aforesaid,  his  hand  has  been  practically  destroyed;  that  he  has 
thereby  been  caused  to  suffer  great  mental  and  physical  pain/'  it 
seems  to  us  is  equivalent  to  an  allegation,  and  can  only  mean  that 
the  cause  of  his  physical  and  mental  pain  was  the  injury  of  which 
he  complains,  and  is  not  fairly  susceptible  of  the  construction  sought 
to  be  placed  upon  it  by  appellant,  that  it  was  an  allegation  of  pain 
which  had  been  suffered  by  him  prior  to  the  time  of  filing  his  petition. 

But,  treating  the  allegation  as  one  of  past  suffering  only,  ought 
plaintiff^s  recovery  to  be  limited  to  the  strict  allegations  of  the  peti- 
tion and  a  recovery  denied  for  physical  and  mental  pain  suffered  by 
him  subsequent  to  the  filing  of  the  petition?  We  think  not.  Appel- 
lant does  not  contend  that  future  mental  and  physical  pain  are  not 
elements  of  damages  for  personal  injuries,  but  that  to  be  recovered 
they  must  be  alleged  and  proved;  tliat  as  the  petition  speaks  as  of 
the  date  of  filing  suit,  unless  otherwise  shown  on  its  face  inquiry  into 
facts  transpiring  subsequent  to  that  date  is  precluded;  and  he  refers 
US,  in  support  of  this  contention,  to  the  general  rule  in  cases  of 
trespass  to  try  title  that  the  plaintiff  to  obtain  the  benefit  of  a  title 
acquired  subsequently  to  the  commencement  of  his  suit,  must  amend 
80  as  to  avail  himself  of  it  as  a  new  cause  of  action.  The  vice  in 
this  reasoning  becomes  at  once  apparent  when  it  is  remembered  that 
in  suits  for  personal  injuries  the  rule  is  that  "In  legal  contemplation 
all  damages  which  will  be  sustained  as  the  effect  of  the  injury-  are 
sustained  immediately;  the  future  effect  of  the  injury  is  not  special 
damages  which  must  be  alleged,  but  general  damages  which  neces- 
sarily flow  from  the  injuries  received.**  Bradbury  v.  Benton,  69  Me., 
199,  quoted  in  Treadwell  v.  Whittier,  80  Cal.,  581.  The  rule  laid 
down  in  Texas  &  P.  Ry.  Co.  v.  Curry,  64  Texas,  87,  which  seems  to 
haTe  been  followed  in  many  other  States,  is,  that  the  general  allega- 
tion of  damages  will  suflSce  to  let  in  proof  and  to  warrant  recovery 
of  all  such  damages  as  naturally  and  necessarily  result  from  the 
▼rongful  act  complained  of;  the  law  implies  such  damages.  In  the 
case  cited,  plaintiff  alleged  that  as  the  result  of  his  injuries  he  be- 
came sick,  and  was  greatly  cut,  injured,  bruised  and  wounded  inter- 
nally and  externally  about  his  hip  and  spine,  and  was  wholly  unable 
to  attend  to  the  transaction  and  performance  of  his  usual  and  neces- 
sary business,  and  has  so  continued  from  then  until  now,  and  that 
he  had  become  permanently  disabled  and  a  cripple  for  life,  and  that 
he  would  never  recover  from  the  effects  thereof.  Tlie  court  charged 
the  jury  that  in  estimating  the  damages  sustained  by  plaintiff  they 
might  take  into  consideration  his  mental  and  physical  pain  and  suf- 
fering, and  this  charge  was  objected  to  because  these  elements  of 
damage  were  not  alleged.  Judge  Stayton,  in  discussing  tlie  rule  of 
pleading  which  requires  persons  seeking  relief  to  inform  the  adverse 
party  of  the  facts  upon  which  he  intends  to  rely  for  a  recovery,  says : 
[TThe  rule,  however,  is  satisfied  when  from  the  facts  stated  the  law 
infers  other  fact  or  facts,  for  whatsoever  the  law  infers  from  a  given 
state  of  facts,  the  adverse  party  is  presumed  to  know  and  must  take 
notice  of  whether  it  is  specially  pleaded  or  not.  The  law  infers,  wlien 
such  injuries  to  the  person  are  shown  to  have  existed  as  are  alleged 
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and  proved  in  this  case,  that  physical  pain  resulted  therefrom;  for 
by  common  observation  we  know  that  in  the  ordinary  operation  of 
natural  l&ws  pain  is  a  necessary  result  of  such  injuries^  unless  the 
condition  of  the  injured  party  is  abnormal,  which  will  not  be  pre- 
sumed. This  is  equally  true  as  to  mental  suffering;  for  it  is  con- 
trary to  common  experience  and  the  laws  of  man's  existence  and 
nature  that  any  sane,  healthy  and  robust  person  by  physical  injuries 
may  be  made  a  cripple  for  life  in  a  matter  affecting  his  healthy  com- 
fort or  capacity  without  mental  pain  resulting  from  the  changed  con- 
dition. No  proof  is  required  to  be  made  of  those  things  which  every 
person  is  presumed  to  know,  and  as  it  is  not  required  that  proof  be 
made  of  a  fact  necessarily  resulting  from  facts  proved,  then  it  is  not 
necessary  to  allege  the  resulting  fact,  for  it  is  understood  to  be 
averred  by  the  averment  of  the  facts  from  which  it  necessarily  re- 
sults.^' 

In  Brown  v.  Sullivan,  71  Texas,  476,  Judge  Gaines,  speaking  for 
the  Supreme  Court,  says:  ^'Where  serious  bodily  injury  is  inflicted 
involving  fractures,  dislocations,  etc.,  and  results  in  protracted  disa- 
bility and  confinement  to  bed,  we  know  that  some  degree  of  physical 
and  mental  suffering  is  the  necessary  result.  Hence,  when  a  serious 
bodily  injury,  which  threatens  permanent  disability  and  continues 
for  a  long  time,  is  proved,  the  jury  are  authorized  to  consider  the 
pain,  both  of  body  and  mind,  in  assessing  the  amount  of  damages 
without  direct  proof  of  such  suffering.^'  It  was  held  that  the  court 
did  not  err  in  instructing  the  jury  that  plaintiff  could  recover  for  his 
wife's  mental  suffering,  although  there  was  no  evidence  that  she  suf- 
fered pain  of  mind. 

San  Antonio  &  Aransas  Pass  Railway  Co.  v.  Weigers,  22  Texas 
Civ.  App.„  344,  was  a  suit  for  damages  for  personal  injuries  wherein 
the  plaintiff  alleged  that  he  had  received  certain  injuries  through 
the  negligence  of  the  defendant,  and  that  es  a  result  thereof  his  .left 
arm  and  hand  were  so  badly  injured  as  to  be  well  nigh  useless;  that 
the  blow  across  his  breast  and  abdomen  had  injured  him  internally; 
that  his  heart  had  been  affected,  enlarged  and  misplaced  by  the 
blow,  and  internal  injuries  inflicted  upon  his  stomach,  sides  and 
spine;  that  he  was  confined  to  his  bed  many  weeks  and  suffered  great 
mental  and  physical  pain  and  loss  of  time,  and  that  his  injuries  were 
lasting  and  permanent.  The  trial  court  charged  the  jury  that  they 
might  take  into  consideration  in  estimating  the  plaintiff's  damages 
"the  mental  and  physical  suffering,  if  any,  consequent  upon  the  in- 
jury received,  .  .  ."  The  court  at  the  request  of  defendant,  fur- 
ther charged  the  jury  that  plaintiff  could  not  recover  for  mental 
and  physical  suffering  after  the  date  of  the  trial.  It  was  urged  by- 
defendant  on  appeal,  as  a  ground  for  reversal  of  the  judgment  in 
plaintiff's  favor,  that  the  general  charge  which  permitted  a  recovery 
for  mental  and  physical  suffering  after  the  trial  was  inconsistent  with 
and  contradictory  of  the  special  charge.  Justice  Neal,  of  the  San 
Antonio  Court  of  Civil  Appeals,  in  rendering  the  opinion  of  the 
court,  after  saying  that  the  special  charge  was  a  qualification  of 
rather  than  in  conflict  with  tlie  general  charge,  goes  on  to  say:  "But 
however  this  may  be,  we  deem  it  proper  to  say,     .     .     .     that  the 
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special  charge  limiting  the  recovery  of  damages  for  mental  and  phy- 
sical suffering  to  such  bs  occurred  before  the  trial  is  erroneous,  and 
should  not  have  been  given.  Under  the  general  allegations  of  dam- 
ages in  the  petition  the  plaintiff  was  entitled  to  recover  for  all  the 
injuries  wliich  necessarily  resulted  from  the  negligence  complained 
of,  and  it  was  unnecessary  to  specify  them  in  the  pleadings.  Dam- 
ages for  future  and  permanent  effect  of  injuries  which  necessarily 
result  to  the  plaintiff  are  recoverable  under  the  general  ad  damnum 
clause,  and  need  not  be  specifically  alleged.  (5  Enc.  PL  &  Prac, 
pp.  748,  749 ;  Suth.  Dam.,  sees.  1242,  1244 ;  Texas  &  P.  Ry.  v.  Gold- 
man, 51  S.  W.,  275 ;  Village  of  Ava  v.  Grenawalt,  73  111.  App.,  633 ; 
Treadwell  v.  Whittier,  80  Cal.,  574;  22  Pac,  266;  Bradbury  v.  Ben- 
ton, 69  Me.,  199;  Lynch  v.  Third  Ave.  By.  Co.  (Super.  N.  Y.), 
13  N.  Y.  Supp.,  236;  Rosevelt  v.  Manhattan  By.  Co.  (Super.  N.  Y.), 
13  N.  Y.  Supp.,  698 ;  Denver  &  B.  G.  By.  v.  Harris,  122  U.  S.,  597 ; 
30  L.  ed.,  1146;  Ehrgott  v.  Mayor,  etc.,  96  N.  Y.,  264.)''  See  also 
International  &  G.  N.  By.  v.  Newbum,  58  S.  W.,  542;  Knittel  v. 
Schmidt,  16  Texas  Civ.  App.,  7;  Brown  v.  Hannibal  &  St.  J.  By. 
(Mo.),  12  S.  W.,  655;  Missouri,  K.  &  T.  By.  v.  Nesbitt,  43  Texas 
Civ.  App.,  630. 

We  think  that  under  the  allegations  in  this  case,  which  show  that 
the  plaintiff  was  seriously  crippled  in  a  matter  affecting  his  future 
comfort  and  capacity,  the  law,  even  in  the  absence  of  an  allegation 
as  to  mental  and  physical  pain,  would  infer  that  he  had  suffered 
damages  in  those  respects,  and  proof  would  be  admissible  to  show 
the  character,  extent  and  probable  duration  of  such  suffering  without 
any  specific  allegation  thereof.  As  before  stated,  we  do  not  think 
the  allegations  of  the  petition  should  be  construed  as  restricting  ap- 
pellee's right  to  recover  to  such  suffering  only  as  occurred  prior  to 
the  filing  of  the  suit  or  the  trial  of  the  case. 

Our  views  are  not  in  conflict,  we  think,  with  the  opinion  of  the 
Courts  of  Civil  Appeals  in  Lodwick  Lumber  Co.  v.  Taylor,  39  Texas 
Civ.  App.,  302,  and  City  of  Bockwall  v.  Heath,  90  S.  W.,  514;  in 
both  of  which  recovery  was  denied  for  future  mental  suffering  because 
auch  damages  were  not  pleaded.  In  neither  of  the  cases  is  the  char- 
acter and  extent  of  the  injuries  stated.  In  the  first  case  cited  it  was 
held  thaf  it  might  be  that  physical  suffering  would  necessarily  result 
from  the  injuries  alleged  and  proven,  but  that  in  the  opinion  of  the 
court  mental  suffering  did  not  necessarily  result  from  such  injuries 
and  that  to  be  recoverable  they  should  have  been  alleged.  In  Bock- 
wall V.  Heath  the  court  held  that  the  submission  to  the  jury  of 
mental  suffering  as  an  element  of  damage,  in  the  absence  of  an  alle- 
gation of  such  suffering  on  the  part  of  plaintiff's  wife,  was  reversible 
error.  In  the  absence  of  any  statement  in  the  opinion  showing  that 
as  the  result  of  her  injuries  plaintiff's  wife  was  in  some  way  perma- 
nently injured  in  a  matter  affecting  her  health,  comfort  or  capacity, 
we  can  not  dissent  from  the  views  there  announced.  This  disposes 
of  appellant's  seventh,  eighth,  ninth,  tenth,  eleventh  and  twelfth  as- 
signments of  error,  all  of  which  are  overruled. 

H.  Swanson,  a  witness  for  defendant,  and  who  was  one  of  the  in- 
spectors who  inspected  car  No,  1061,  testified  over  objection  of  de- 
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fendanty  that  if  a  lag  screw  is  loose  in  the  wood  to  a  point  whexe 
the  handhold  will  pull  oflF  in*  the  ordinary  use  of  it,  *^a  close  inspec- 
tion of  that  condition  of  it  would  disclose  it.'*  Appellant  contends 
that  the  testimony  was  a  statement  of  the  conclusion  of  the  witness 
and  an  invasion  of  the  province  of  the  jury  and  therefore  inadmissible. 
It  was  shown  that  the  witness  was  an  expert  car  inspector,  and  was 
then  upon  the  stand  as  a  witness  for  defendant,  and  the  testimony 
objectea  to  was  given  under  cross-examination.  If  it  be  conceded 
that  the  statement  was  more  than  one  of  fact,  it  will  be  a  sufficient 
answer  to  the  objection  to  say  that  the  conclusion  was  that  of  an 
expert  shown  to  have  been  qualified  to  give  his  opinion  in  regard 
to  the  matter  about  which  he  was  interrogated.  Ft.  Worth  &  D.  C. 
By.  Co.  V.  Thompson,  76  Texas,  503;  International  &  Q.  N.  By.  Co. 
V.  Collins,  33  Texas  Civ.  App.,  58.  The  assignment  raising  the  point 
is  overruled. 

Appellant's  fourteenth  assignment  of  error  complains  of  the  action 
of  the  court  in  overruling  its  objection  to  the  following  question  pro- 
pounded by  plaintiff  to  his  witness,  McShan:  "Tell  the  court  and 
jury  the  proper  method  of  inspecting  handholds  based  upon  your 
experience  as  an  inspector.*'  To  which  the  witness  replied:  "The 
only  way  I  ever  found  to  inspect  handholds  to  know  whether  they 
were  securely  fastened,  was  to  climb  the  ladder  and  shake  them.*' 
The  objection  is  that  the  question  calls  for  the  conclusion  of  the 
witness  about  a  matter  that  is  not  the  subject  of  expert  testimony, 
the  answer  to  which  would  be  a  summing  up  by  the  witness  of  the 
whole  issue  in  the  case  which  the  jury  should  determine,  and  one 
about  which  the  witness  could  not  express  an  opinion.  The  testimony 
shows  that  the  witness  was  qualified  to  testify  as  an  expert,  and  we 
think  the  court  did  not  err  in  permitting  his  testimony  to  go  to  the 
jury.  (Bailway  v.  Collins  and  Bailway  v.  Thompson,  supra;  St. 
Louis,  A.  &  T.  By.  v.  Johnston,  78  Texas,  541;  McCray  v.  Galveston, 
H.  &  S.  A.  By.,  89  Texas,  170;  Jones  v.  Shaw,  16  Texas  Civ.,  294; 
Missouri  Pac.  By.  v.  Jarrard,  65  Texas,  565.) 

There  is  no  merit  in  the  seventeenth,  eighteenth,  nineteenth  and 
twentieth  assignments  of  error.  Each  complain  of  the  action  of  the 
court  in  refusing  to  give  a  special  charge  requested  by  appellant. 
The  instructions  contained  in  these  charges  were  sufficiently  given 
in  the  court's  general  charge,  and  it  was  not  necessary  to  repeat  them. 
The  assignments  are  overruled. 

The  fifteen  assignment  complains  that  the  verdict  is  excessive. 
Upon  this  point  the  testimony  shows  that  plaintiff  was  27  years  old 
at  the  time  of  the  trial;  and  in  regard  to  his  injury  he  testified  as 
follows:  "After  I  struck  the  ground  I  got  my  hand  on  the  wheel, 
and  may  have  caught  hold  of  it.  I  don't  know,  but  the  wheel  went 
over  my  hand.  The  middle  and  next  to  the  middle  fingers  were 
taken  clear  out  to  the  knuckle  on  this  hand,  and  the  forefinger  was 
cut,  and  the  little  finger  was  crushed  and  doubled  over,  and  I  had 
no  use  of  it  at  all.  The  two  middle  fingers  were  taken  out  back  beyond 
the  knuckles  about  an  inch  or  one  and  one-half  inches.  I  suffered 
a  good  deal  before  these  fingers  were  amputated.  The  two  fingers  as 
they  first  appeared  were  all  covered  with  blood.    This  here  was  hang- 
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iiig  with  a  few  leadersr  in  the  hand  and  all  mashed.  When  I  got  to 
the  infirmary  they  put  me  on  the  table  right  away  and  amputated 
my  fingers  right  away.  I  was  chloroformed,  and  didn't  get  over  it 
until  7  o^elock.  My  hand  had  remained  in  the  same  condition  from 
2  o'clock  to  6  o'clock.  The  two  middle  fingers  were  cut  off  from 
an  inch  to  one  and  one-half  inches  back  into  the  hand.  My  thumb 
is  all  right,  it  is  limber.  My  forefinger  is  practically  stiff,  what  there 
is  left  of  it,  and  all  the  good  it  is  to  me  is  to  work  my  thumb.  My 
forefinger  is  gone  up  to  the  second  joint  and  I  am  not  able  to  move 
it  very  much;  in  fact,  there  is  practically  no  movement  in  it  at  all, 
and  ail  the  time  these  fingers  seem  like  they  are  working.  I  try  to 
work  this,  but  it  don't  work.  I  can  not  bring  my  forefinger  over  to 
my  thumb,  but  I  can  bring  my  thumb  over  to  it.  It  is  stift  and 
projects  out.  The  little  finger  is  entirely  stiff  and  doubled  under 
from  the  second  joint,  and  at  the  first  joint  it  is  doubled  again.  I 
can  not  move  the  little  finger,  and  there  is  no  movement  at  all  in 
it  It  is  in  a  hook  shape  and  very  frequently  gets  caught  in  things 
and  gets  sore  for  a  week  or  two.  It  is  always  in  the  way.  I  have 
no  use  for  any  part  of  my  hand  that  is  left  except  the  thumb.  I 
can't  grasp  a  thing  in  the  world  with  it.  It  is  my  right  hand  that 
▼as  injured,  and  I  was  right-handed.  I  am  not  able  to  use  it  in 
writing.  I  can  hold  a  pencil  in  there,  but  not  to  do  any  good.  I 
don't  make  any  practice.  I  use  my  left  hand  altogether.  The  bal- 
ance of  my  hand  is  all  right,  but  those  bones  stick  up,  and  are  stick- 
ing right  against  the  skin,  and  if  they  touch  anything  it  seems  like 
sticking  something  in  the  eye,  and  I  very  frequently  get  them  hurt, 
and  it  always  hurts  and  gets  cold  all  the  time,  that  is,  between  the 
wrist  joint  and  a  part  of  the  hand  that  is  taken  out.  It  hurt  like 
ereiything  when  it  first  happened,  and  I  was  kinder-like  dazed  for 
the  time  being,  and  it  hurt  all  the  way  coming  into  Houston  while 
I  was  in  the  caboose,  and  then  they  operated  on  me.  From  there  I 
didn't  know  anjrthing  about  that,  but  I  woke  up  about  7  o'clock  in 
the  evening,  and  of  course  my  hand  was  hurting  me  like  everything, 
and  kept  on.  I  stayed  there  and  the  doctor  dressed  it.  Dr.  Thomas, 
and  it  hurt  all  the  time ;  then  I  left  there  to  go  to  the  San  Antonio 
hospital,  and  the  first  week  it  kept  hurting  like  everything,  but  the 
doctor  said  it  was  getting  along  all  right,  and  I  think  just  about  a 
week  after  I  got  there  it  commenced  jabbing  and  throbbing  and 
beating,  felt  like  things  going  up  my  arm  and  hitting  me  in  the  eyes 
and  in  the  temple,  and  the  doctor  came  over  and  put  me  in  bed,  and 
he  got  the  sisters — it  was  the  sisters'  hospital — and  told  them  to  put 
a  poultice  on  that  hand  every  two  hours,  and  they  did  that,  and 
kept  me  up  at  night  doing  the  same  thing  night  and  day.  Of  course, 
I  couldn't  at  all;  this  finger,  the  forefinger,  was  larger  than  my 
wrist,  and  my  hand  looked  like  a  large  chunk  of  raw  meat,  and  I 
suffered  a  great  deal.  They  kept  that  poulticing  up  for  upwards  of 
a  month,  and  during  that  time  I  couldn't  sleep  or  do  anything,  and 
the  doctor  said  I  must  sleep,  and  he  gave  the  nurse,  I  think  it  was, 
morphine  tablets.  I.  stayed  about  a  month  before  I  got  out  of  the 
room  at  all,  and  then  it  commenced  to  heal,  and  they  got  all  the  pus 
out  of  it  with  the  poultices,  and  I  stayed  there  about  four  months 
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before  it  got  a  place  in  here  where  this  hole  is,  and  it  would  not  heal 
in  there,  there  was  a  lot  of  pus,  and  I  had  to  stay  there  three  weeks 
while  ^ey  were  burning  it  with  some  kind  of  caustic.  It  was  hurt- 
ing me,  but  it  was  easy  to  what  I  had  gone  through  with.  Then 
they  tried  to  straighten  them,  and  the  doctors  just  took  hold  there 
and  them  sisters  kept  rubbing  it  with  olive  oil,  and  I  was  there  four 
months,  and  I  didn't  have  a  very  good  time.  I  mean  I  was  suffering 
all  the  time;  in  fact,  there  was  never  a  moment  I  didn't  suffer,  and 
the  pains  were  veiy  severe  during  those  four  weeks  when  I  was  lay- 
ing up  and  getting  a  poultice  every  two  hours.  I  thought  I  couldn't 
stand  it  at  all,  because  the  pain  was  runniug  up  and  hitting  me  be- 
tween the  eyes.  After  I  left  the  hospital  my  hand  was  tender  for 
months  and  months,  and  it  is  tender  yet,  and  it  is  always  cold.  The 
circulation  seems  to  be  poor,  and  in  the  mornings,  and  especially  in 
the  evenings  I  suffer  a  good  deal  because  it  gets  cold  and  pains  me 
continually;  and  if  I  happen  to  get  on  this  side  and  lay  on  this 
shoulder  that  wakes  me  up  every  night  when  I  get  on  it.  Since  I 
received  the  injury  I  had  one  job  which  I  got  five  weeks  ago,  driving 
a  laundry  wagon.  I  looked  all  last  summer  for  work,  things  that  I 
could  do.  I  went  to  all  the  coffee  houses  and  stores.  I  would  go 
over  every  two  or  three  weeks  and  see  if  they  needed  some  one.  I 
got  a  job  driving  a  laundry  wagon  for  Burkhardt  and  worked  for 
four  weeks,  and  laid  off  this  week.  I  never  earned  anything  between 
the  time  I  got  hurt  up  to  the  time  I  got  this  laundry  job.  I  am 
driving  the  fifth  ward  wagon  for  Burkhardt  and  I  am  making  $10 
a  week.  I  am  not  able  to  brake  now,  because  I  couldn't  climb  a  car, 
couldn't  set  a  brake,  and  couldn't  go  over  a  train.  I  might  do  pas- 
senger conductor  work  now,  but  a  man  can't  get  one  of  those  jobs 
unless  he  works  fifteen  or  twenty  years.  In  the  meantime  he  has  to 
run  a  freight,  and  there  is  no  chance  of  getting  one.  I  know  of  no 
character  of  work  in  the  transportation  department  of  the  railway 
service  that  I  could  perform.  I  might  learn  to  be  a  one-handed  tele- 
graph operator,  but  there  is  not  much  demand  for  one-handed  any- 
things  the  way  I  have  found  it,  that  I  have  seen  in  my  line.  I  tried 
to  get  work  all  last  summer  and  don't  think  I  have  a  lazy  bone  in 
my  body.  I  have  never  been  accused  of  it,  not  on  the  road,  anyway. 
I  was  in  good  health,  and  had  never  been  sick,  and  was  26  years  old.*' 
The  testimony  of  plaintiff  as  to  the  condition  of  his  hand  was  cor- 
roborated by  his  witness,  Dr.  Boyd.  Under  this  testimony,  and  in 
the  light  of  precedent,  we  can  not  say  that  the  verdict  was  so  large 
as  to  warrant  the  conclusion  that  the  jury  was  actuated  by  prejudice, 
passion  or  other  improper  motive  in  making  their  award.  (Brooke  v. 
Clark,  57  Texas,  113;  Houston  &  G.  N.  Ey.  v.  Bandall,  50  Texas, 
261;  International  &  Q.  N.  Ey.  Co.  v.  Stewart,  57  Texas,  170;  In- 
ternational &  G.  N.  Ey.  Co.  V.  Brett,  61  Texas,  488.) 

Nor  do  we  think  the  remarks  of  counsel,  complained  of  in  appel- 
lant's sixteenth  assignment  of  error,  could  have  improperly  influenced 
the  jury  in  finding  the  amount  they  did,  in  view  of  the  fact  that  the 
court  twice  admonished  them  not  to  consider  them,  and  the  counsel, 
who  made  the  remarks  complained  of,  explained  to  the  jury  that  he 
did  not  intend  the  remarks  to  be  taken  seriously  and  requested  the 
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jury,  and  requested  the  court  to  instruct  them,  not  to  consider  the 
remarks. 

We  are  of  the  opinion  that  the  record  is  free  of  reversible  errors 
and  that  the  judgment  of  the  court  below  should  be  affirmed,  and 
it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Gulp  Coopebagb  Company  v.  Chas.  G.  Abkknathy. 

Decided  February  23,  1909. 

l^-Xaiter  and  Benrant — ^VegUjirenoe— Liability — ^Dangerous  Work— Tailure  to 

Warn  Xiiior. 

Where  a  minor  employed  in  a  mill  was  set  to  work  feeding  staves  to  a 
planing  machine,  and  in  handling  a  crooked  stave  his  hand  was  caught,  caus- 
mg  injuries,  and  there  was  evidence  tending  to  show  that  he  had  been  put  at 
such  work  the  day  before  the  accident;  that  he  had  been  employed  in  the  mill 
About  two  months  and  while  carrying  staves  had  operated  the  machine  on  one 
or  two  occasions  for  a  short  time;  that  there  was  danger  in  the  work,  espe- 
cially in  feeding  crooked  staves,  not  so  open  and  obvious  as  that  a  boy  of  his 
age  must  be  presumed  to  have  observed  and  understood  the  dangers;  that  he 
was  not  warned  and  should  have  been,  and  that  the  accident  was  proximately 
caused  by  the  negligence  of  the  foreman  in  charge  of  the  shop  in  this  regard, 
the  issue  of  liability  on  the  part  of  the  master  was  for  the  jury. 

t/— Prozliiiate  Cause — ^Beilnitlon— Charge. 

A  definition  of  proximate  cause,  in  a  charge,  as  "such  a  cause  in  the  ab- 
lence  of  which  injury  would  not  have  happened,"  was  incorrect  in  that  it  ig- 
nored the  distinction  between  proximate  and  remote  cause — left  out  the  essen- 
tial element  that  the  result  must  be  such  as  a  person  of  ordinary  prudence 
ihonM  have  foreseen  as  likely  to  occur  as  a  probable  consequence  in  the  light 
of  aU  the  attending  circumstances.  There  being  nothing  in  the  charge  curing 
the  error  it  was  ground  for  reversal. 

t^legligeace— Dangeroui  Work— Warning — ^Kinor — Cliarge. 

Where  there  was  no  evidence  tending  to  show  that  the  injured  minor  was 
incajMible  of  appreciating  whatever  dangers  there  were  in  operating  the  ma- 
chine if  he  bad  been  warned,  it  was  error  to  instruct  that  the  master  would 
be  liable  if  the  servant  could  not  appreciate  or  realize  the  danger  in  which  he 
was  at  the  time  he  was  operating  the  machine  even  though  he  might  have 
been  warned  thereof,  and  the  master  knew  or  might  have  known  by  the  use  of 
ordinary  diligence  that  the  servant  did  not  understand  the  jnachine,  and  did 
not  know  of  its  danger  by  reason  of  inexperience  or  age. 

4— Amuaed  Bisk— Xinor— Cliarge. 

Where  a  servant  was  between  fourteen  and  fifteen  years  of  age  when  in- 
jured while  operating  a  planing  machine,  a  charge  that  if  he  was  a  person  in- 
capable of  running  the  machine  and  had  not  been  warned  of  the  danger  he  did 
not  assume  any  risk,  was  error.  In  the  circumstances  named  he  assumed 
the  risk  of  such  dangers  as  were  open  and  obvious  to  a  boy  of  his  age  and 
intelligence. 

S^-Contribntory  Hegligeno»— Xinor. 

An  instruction  that  if  the  minor  engaged  in  the  operation  of  the  machine 
iraa  inexperienced  and  not  warned  he  could  not  be  guilty  of  contributory  neg- 
ligence, was  erroneous. 


A  minor  servant  when  not  warned  is  held  only  to  the  exercise  of  such 
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care  as  peraons  of  ordinary  prudenoe  of  hia  age  and  experience  would  use  in 
the  same  or  similar  circumstances,  and  is  guilty  of  contributory  negligence 
when  he  fails  to  exercise  such  degree  of  care. 

7. — Minor— Smancipation— Damages— Lost  Time. 

Evidence  that  the  injured  minor  had  been  turned  loose  by  his  mother,  his 
only  surviving  parent,  to  make  his  own  living,  was  sufficient  to  show  emanci- 
pation in  fact  and  authorize  him  to  recover  the  value  of  lost  time  and  for 
inability  to  earn  money  during  his  minority. 

8. — ^ETidenoe— Bangeroui  Machinery. 

Where  a  witness  answered  that  the  machine  in  question  was  simple  and 
easy  to  operate  and  there  was  no  obscure  or  hidden  dangers  connected  there- 
with "that  a  person  of  his  (plaintifTs)  age,  intelligence  and  experience  would 
not  likely  see,^'  there  was  no  error  in  excluding  the  clause  in  quotation^  but  it 
was  error  to  exclude  the  rest  of  the  answer. 

9. — ^Vegllgenoe — ^Warning  of  Banger — ^Xinor. 

An  instruction  that  the  law  does  not  require  an  employer  to  warn  a  minor 
when  the  elements  of  danger  are  obvious  to  a  person  of  average  intelligence 
using  due  care  and  which  ordinary  prudence  should  make  the  employe  avoid 
without  warning,  did  not  distinguish  the  decree  of  care  required  of  an  inex- 
perienced minor  from  that  required  of  an  adult,  and  was  properly  refused. 

10. — Charge— Iiiue  not  Presented — ^Injury  to  Minor. 

In  an  action  to  recover  for  injuries  fo  a  minor  caused  by  the  negligence 
of  the  master,  an  instruction  that  the  mere  fact  that  plaintiff  was  a  minor 
did  not  entitle  him  to  recover,  was  unnecessary  and  was  properly  refused. 

11. — Judgment — Bfext  Friend. 

A  judgment  in  favor  of  the  next  friend  for  the  use  and  benefit  of  the 
minor  was  supported  by  a  verdict  awarding  damages  to  the  minor,  by  name. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  b^ 
fore  Hon.  Chas.  E.  Ashe. 

C.  R,  Wharton,  for  appellant. — ^The  uncontroverted  evidence  shows 
that  the  machine  which  plaintiflf  was  put  to  operate  was  very  simple; 
that  he  had  operated  it  at  diflFerent  times  prior  to  the  19th  of  June ; 
that  he  operated  it  on  the  19th  and  20th  of  June,  running  hundreds 
of  staves  through  it,  and  that,  therefore,  even  though  it  were  Ranted 
that  he  had  not  been  warned,  that  he  must  have  known  the  danger 
of  allowing  his  hand  to  come  in  contact  with  the  rollers  on  the  ma- 
chine. Eailway  v.  Martin,  21  Texas  Civ.  App.,  207;  Eailway  v.  Scott, 
62  S.  W.,  1077;  Klutts  v.  Gibson,  83  S.  W.,  404;  Duerler  v.  DuUnig, 
83  S.  W.,  889;  Hightower  v.  Gray,  83  S/W.,  254. 

The  plaintiff  was  a  boy  nearly  fifteen  years  of  age,  large  for  his  age, 
and  of  good  intelligence,  and  even  if  he  had  not  been  warned,  as  is 
alleged,  yet  he  had  worked  about  this  machine  for  nearly  two  months. 
During  all  this  time  he  had  seen  it  operated,  had  carried  staves  to  it 
and  had  operated  it  himself.  As  a  matter  of  law,  therefore,  under  the 
undisputed  evidence,  he  assumed  the  risk  incident  to  the  operation  of 
this  machine.  The  Supreme  Court  of  Massachusetts,  in  the  case  of 
Stuart  V.  Railway,  163  Mass.,  391,  speaking  upon  the  question  of  no- 
tice and  instructions  to  a  minor,  says:  "The  duty  of  an  employer  to 
give  iiistructions  to  one  about  to  work  with  dangerous  machinery  ex- 
ists only  when  there  are  dangers  in  the  emplojrment  of  which  he  has 
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or  ought  to  have  knowledge,  and  which  he  has  reason  to  believe  the 
employe  does  not  know  and  will  not  discover  in  time  to  protect  him- 
self from  injury.  When  the  elements  of  danger  are  obvious  to  a  per- 
son of  average  intelligence,  using  due  care,  it  would  be  unreasonable 
to  require  an  employer  to  warn  an  employe  to  avoid  dangers  which 
ordinary  prudence  ought  to  make  him  avoid  without  warning/' 

The  following  quotation  from  Eailway  v.  Smithson,  45  Mich.,  212, 
is  in  point :  '*The  best  notice  and  warning  which  a  man  can  have  is 
that  which  he  must  of  necessity  see,  and  which  can  not  confuse  him. 
He  needs  no  printed  placard  to  announce  a  precipice  when  he  stands 
before  if     Cunningham  v.  Bath  Iron  Works,  43  Atl.,  106. 

A  youth  eighteen  years  of  age  got  caught  in  a  wheel  and  was  killed. 
Held,  that  although  he  had  not  been  specifically  warned,  the  danger 
was  open  and  visible  and  easily  understood.  Hightower  v.  Gray,  83 
S.  W.,  254. 

While  proof  of  inexperience  will,  under  certain  circumstances,  re- 
lieve a  seinrant  from  the  presumption  of  assumption  of  risk,  yet  such 
inexperience  can  not  be  invoked  to  excuse  ignorance  of  matters  that 
can  be  seen  and  understood  by  any  one,  and  which  are  known  to  exist 
from  common  experience. 

Where  danger  is  clearly  obvious  to  one  of  plaintiff's  age  and  ex- 
perience, there  is  no  reason  to  submit  the  question  to  the  jury  merely 
because  plaintiff  was  a  minor.     Herold  v.  Pfister,  66  N.  W.,  355. 

A  boy  twelve  years  old  was  injured  by  coming  in  contact  with  re- 
volving cogs  while  going  near  them  in  obedience  to  orders,  and  it  was 
held  that  since  the  danger  was  open  he  assumed  the  risk  as  a  matter 
of  law.    Ciriack  v.  Woolen  Mill,  146  Mass.,  182. 

A  boy  twelve  years  old  was  employed  to  assist  in  operating  a  mar 
chine,  and  when  he  had  been  at  work  three  days  was  attempting  to 
put  a  cylinder  in  place  and  slipped,  and  in  throwing  out  his  hand  it 
was  caught;  held,  there  was  no  liabiUty.  Buckley's  Case,  113  N.  Y., 
540. 

Adamson  &  Adamson,  for  appellee. 

BEESE,  Associate  Justice. — Charles  G.  Abemathy,  a  minor,  su- 
ing by  his  mother  as  next  friend,  brings  this  action  against  the  Gulf 
Cooperage  Company  to  recover  $5,000  damages  for  personal  injuries 
received  by  him  while  engaged  in  the  performance  of  his  duties  in  its 
employment  in  operating  a  planing  machine  used  for  planing  staves. 
Trial  with  a  jury  resulted  in  a  verdict  and  judgment  for  plaintiff  for 
$1,500,  from  which  the  defendant  appeals. 

The  gravamen  of  the  action  is  that  appellee,  a  minor  between  four- 
teen and  fifteen  years  of  age,  was  put  to  work  by  the  foreman  in  ap- 
pellant's shops  operating  a  planing  machine  by  feeding  the  machine 
with  staves;  that  the  work  was  dangerous;  that  he  was  inexperienced 
and  ignorant  of  such  dangers,  which  was  known  to  the  foreman,  and 
that  he  was  not  instructed  as  to  the  work  nor  warned  as  to  the  dan- 
ger, which  is  charged  to  have  been  negligence  on  the  part  of  appellant. 
It  is  charged  in  the  petition  that  appellee  was  required  to  feed  crooked 
staves  into  the  machine,  which  was  specially  dangerous,  but  of  which 
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danger  he  was  ignorant,  and  that  while  so  handling  a  crooked  stave, 
which  required  to  be  pushed  into  the  machine,  his  hand  was  caught, 
causing  the  injuries  complained  of.  It  is  fiirther  charged  that  the 
machine,  gearing  and  appliances  were  in  an  unsafe  and  dangerous 
condition  and  unfit  for  use,  in  this,  that  the  small  wheels  which  carry 
the  staves  to  the  planing  knives  were  loose  and  could  not  carry  the 
crooked  staves  without  pushing  them,  and  that  the  belts  were  worn 
and  loose,  making  the  machine  run  irregularly,  all  of  which  was  known 
to  appellant,  but  of  which  appellee  was  ignorant. 

Appellant  answered  by  general  demurrer  and  special  exceptions, 
which  need  not  be  stated,  and  pleaded  the  general  issue,  contributory 
negligence,  and  assumed  risk. 

The  first  assignment  complains  of  the  refusal  of  the  court  to  in- 
struct the  jury,  at  the  request  of  appellant,  to  return  a  verdict  for 
defendant.  Under  the  principles  of  law  laid  down  by  the  Supreme 
Court  in  the  case  of  Texas  &  P.  Ey.  Co.  v.  Brick  (83  Texas,  598), 
the  issue  of  liability  on  the  part  of  appellant  was  properly  submitted 
to  the  jury.  The  evidence  showed  that  appellee  at  the  time  of  the  ac- 
cident was  fourteen  years  and  nine  months  old;  that  he  had  been  em- 
ployed by  appellant  to  work  in  the  mill  about  two  months  before  the 
accident,  and  had  been  set  to  work  carrying  staves  to  the  planer;  that 
he  was  put  to  work  feeding  staves  into  the  planer  the  day  before  the 
accident,  but  had,  on  one  or  two  occasions  while  engaged  in  carrying 
staves  to  the  planer,  operated  the  same  for  a  short  time.  There  was 
evidence  which  tended  to  show  that  there  were  dangers  in  operating  the 
machine,  especially  in  feeding  crooked  staves,  not  so  open  and  obvious 
as  that  a  boy  of  appellee's  age  must  be  presumed  to  have  observed  and 
understood  them;  that  he  was  not  warned,  that  he  should  have  been 
so  warned,  and  that  the  accident  was  proximately  caused  by  the  negli- 
gence of  the  foreman  in  this  regard.  These  issues  were  properly  sub- 
mitted to  the  jurv.  As  the  judgment  will  be  reversed  on  another 
ground,  in  view  oi  another  trial  we  forbear  further  discussion  of  the 
evidence  upon  these  issues.    The  first  assignment  of  error  is  overruled. 

The  court  in  its  charge  defined  proximate  cause  as  "such  a  cause 
in  the  absence  of  which  injury  would  not  have  happened.^^  This  is 
made  the  ground  of  the  second  assignment  of  error.  The  definition 
is  clearly  incorrect.  It  ignores  the  distinction  between  proximate  and 
remote  cause,  and  would  stand  equally  well  as  a  definition  of  remote 
cause,  for  the  consequences  of  whicli  appellant  would  not  be  liable. 
The  definition  leaves  out  the  essential  element  that  the  result  must  be 
such  as  a  person  of  ordinary  prudence  should  have  foreseen  as  likely 
to  occur  as  a  probable  consequence,  in  the  light  of  all  the  attending 
circumstances.  (Texas  &  P.  By.  Co.  v.  Bigham,  90  Texas,  226;  Rice 
V.  Dewberry,  93  S.  W.,  719.)  There  is  nothing  in  the  charge  to  cure 
the  vice  in  this  definition  of  proximate  cause,  as  in  the  Dewberry  case, 
supra.  The  jury  is  told  to  find  for  the  plaintiff  if  they  believe  that 
the  defect  in  the  machinery  "was  the  proximate  cause  of  the  injury, 
as  defined  to  you  hereinbefore.'^  The  charge  does  not  anywhere  in- 
struct the  jury,  as  an  element  of  proximate  cause  and  of  liability,  that 
the  injury  must  be  such  as  should  have  been  foreseen  as  a  probable 
consequence  of  the  negligent   act  or   omission.     Nor  does   it  appear 


1909.]  Gulf   Coopehage   Company   v.   Aberkatiiv.  141 

clearly  that  the  jury  may  not  have  been  misled  by  the  error  in  this 
part  of  the  charge. 

In  the  fifth  paragraph  of  the  charge  the  court  instructed  the  jury 
with  regard  to  the  defectiveness  of  the  machine  in  failing  to  feed  the 
timber  into  the  machine  and  the  slipping  of  the  cogs  and  rollers.  The 
objection  to  this  charge,  set  out  in  the  third  assignment  of  error,  that 
it  is  upon  the  weight  of  the  evidence,  is  not  sound.  The  meaning  of 
the  court  is  perhaps  awkwardly  expressed,  but  could  not  have  been 
mistaken  by  the  jury.  It  is,  however,  a  just  criticism  of  the  charge 
that  it  is  not  alleged  in  the  petition  that  the  machine  was  defective  in 
the  particulars  specified  in  the  charge.  That  the  machine  would  not 
carry  a  crooked  stave  without  pushing  was  probably  open  and  obvious 
to  appellee^s  observation,  but  the  evidence  rather  suggests  that  the  ac- 
cident was  caused  by  the  stave  he  was  pushing  into  the  planer  sud- 
denly slipping,  by  reason  of  which  his  hand  was  caught  between  the 
rollers. 

In  the  sixth  paragraph  of  its  charge  the  court  instructed  the  jury, 
among  other  things,  that  defendant  would  be  liable  if  the  plaintiff 
vas  a  person  who  could  not  appreciate  or  realize  the  danger  in  which 
he  was  at  the  time  he  was  operating  the  machine,  even  though  he 
might  have  been  warned  thereof,  and  the  defendant  knew  or  might 
have  known  by  the  use  of  ordinary  diligence  that  plaintiff  did  not 
understand  the  machine,  and  did  not  know  of  its  danger  by  reason  of 
his  inexperience  or  age.  This  instruction  authorized  the  jury  to  find 
for  plaintiff  even  if  appellee  was  duly  instructed  as  to  the  character  of 
the  work  and  duly  warned  as  to  the  danger  thereof,  if  they  believed 
that  he  was  a  person  who  could  not  appreciate  the  danger  even  after 
such  warning.  This  was  error.  The  undisputed  evidence  showed  that 
the  appellee  was  a  boy  of  at  least  average  intelligence  for  his  age,  and 
veil  grown ;  that  he  was  nearly  fifteen  years  old,  and  that  he  had  left 
his  home  in  Gonzales  and  come  to  Houston  to  seek  work  and  earn  a 
livelihood.  He  had  been  to  school  four  years,  and  had  been  at  work  in 
the  mill,  around  this  planer,  for  about  two  months  before  the  accident. 
There  is  nothing  in  the  evidence  that  lends  any  support  to  the  idea 
that,  either  on  account  of  the  character  of  the  machine  or  appellee's 
youth  and  inexperience,  he  was  not  capable  of  fully  appreciating  what- 
eyer  danger  there  was  in  operating  the  machine,  if  he  had  been  warned 
thereof.  A  case  might  be  presented  where  the  mere  fact  of  putting  a 
young  and  inexperienced  person  to  work  at  a  complicated  and  danger- 
ous machine  would  be  negligence,  notwithstanding  he  be  warned  of 
the  danger,  on  account  of  his  obvious  inability  to  be  made  to  compre- 
hend such  danger,  but  the  evidence  does  not  present  such  a  case  here, 
nor  do  the  pleadings  present  such  issue,  and  it  was  error  to  instruct 
the  jury  as  indicated.  The  fourth  assignment  of  error  presenting  the 
objection  must  be  sustained. 

It  is  complained  of  the  seventh  paragraph  of  the  charge  that  it 
confuses  the  defense  of  assumed  risk  with  that  of  contributory  negli- 
gence, and  submits  both  issues  together.  The  charge  is  not  subject 
to  this  criticism.  The  charge  on  assumed  risk,  however,  in  this  para- 
graph is  incorrect  in  instructing  the  jury  that,  if  plaintiff  was  a  person 
incapable  of  running  the  machine,  and  had  not  been  warned  of  the 
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danger^  he  did  Bot  asBume  any  risk.  Even  in  the  circumstances  named^ 
appellee  must  be  held  to  have  assumed  the  risk  of  such  dangers  as  were 
open  and  obvious  to  a  boy  of  his  age  and  intelligence.  As  to  such 
dangers  the  master  was  under  no  duty  to  warn  him.  (Houston  &  T. 
C.  Bv.  Co.  V.  Martin,  21  Texas  Civ.  App.,  207;  Houston  &  T.  C.  By. 
Co.  V.  Scott,  62  S.  W.,  1077;  2  Shear.  &  Bedf.,  Neg.,  section  218;  26 
Cyc,  p.  1218.)     . 

The  charge  on  contributoiy  negligence  is  also  erroneous  in  instract- 
ing  the  jury  that  if  appellee  was  inexperienced,  and  was  not  warned, 
he  could  not  be  guilty  of  contributory  negligence.  A  minor  servant, 
when  not  warned,  is  held  only  to  the  exercise  of  such  care  as  persons 
of  ordinary  prudence  of  his  age  and  experience  would  use  in  the  same 
or  similar  circumstances,  and  is  guilty  of  contributory  negligence  when 
he  fails  to  exercise  such  degree  of  care.  This  does  not  at  all  mean 
that  he  is  to  be  absolved  from  the  exercise  of  any  care,  and  therefore 
can  not  be  guilty  of  contributory  negligence.  In  charging  such  a  per- 
son with  contributory  negligence  the  difference,  however,  between  the 
care  required  of  him  and  an  adult  or  experienced  person  should  be 
carefully  kept  in  mind.     (26  Cyc,  p.  1243.) 

There  was  no  error  in  allowing  appellee  to  recover  the  value  of  his 
lost  time,  and  for  his  inability  to  earn  money  in  the  future  and  during 
his  minority.  The  evidence,  which  was  uncontradicted  on  this  point, 
was  sufficient  to  show  that  appellee  had  been  turned  loose  by  his 
mother,  his  only  surviving  parent,  to  make  his  own  living.  There  was 
sufficient  evidence  of  emancipation  in  fact  to  authorize  him  to  recover 
the  value  of  his  lost  time  and  for  inability  to  earn  money  during  his 
minority.  (Wood's  Master  &  Servant,  22-37.)  The  mother,  as  next 
friend,  brings  this  suit,  and  in  the  son's  name  seeks  a  recovery  for 
him  of  the  value  of  such  lost  time.  We  suggest  that  the  petition  be 
so  amended  as  to  show  this  emancipation.  This  objection  is  not  made 
in  the  brief.  The  sixth  assignment  of  error  presenting  the  question 
is  without  merit. 

We  think  there  was  error  in  excluding  the  answers  of  the  witnesses 
J.  A.  and  B.  D.  Birdwell  that  "this  machine  was  simple  and  easy  to 
operate,  and  there  were  no  obscure  or  hidden  dangers  connected  there- 
with.*' It  was  not  error  to  exclude  the  concluding  part  of  the  answer, 
^Hhat  a  person  of  his  age,  intelligence  and  experience  would  not  likely 
see.'' 

Several  special  instructions  were  requested  by  appellant,  and  the 
refusal  of  the  court  to  give  the  same  is  assigned  as  error  in  the  ninth, 
tenth,  eleventh,  twelfth,  fourteenth,  fifteenth  and  sixteenth  assign- 
ments. In  each  of  these  instructions  there  is  a  failure  to  carefully 
distinguish,  in  all  portions  of  the  charge  requested,  the  diflFerence  be- 
tween the  care  required  of  such  a  person  as  appellee  is  shown  to  be, 
and  an  adult  or  experienced  person  bound  by  the  rules  of  conduct 
prescribed  for  the  average  man.  This  is  attempted  to  be  done  in  some 
of  the  charges,  in  some  the  difference  is  entirely  ignored.  Where  it  is 
not  ignored  there  are  in  the  charges  expressions  which  might  lead  the 
jury  to  disregard  it.  For  instance,  in  special  charge  No.  9  referred 
to  in  the  sixteenth  assignment,  following  an  instruction  in  all  respects 
proper,  the  following  language  is  used:   "The  law  does  not  require  an 
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employer  to  warn  a  minor  when  the  elements  of  danger  are  obvious 
to  a  person  of  average  intelligence  using  due  care  and  which  ordinary 
prudence  should  make  the  employe  avoid  without  warning/'  Each  of 
the  assignments  referred  to  is  overruled. 

There  was  no  error  in  refusing  to  give  special  charge  No.  4  referred 
to  in  the  thirteenth  assignment  of  error.  It  was  entirely  unnecessary 
to  tell  the  jury  that  the  mere  fact  that  plaintiff  was  a  minor  did  not 
entitle  him  to  recover.  He  did  not  seek  to  recover  on  this  ground,  nor 
vas  any  such  issue  presented.  There  is  no  merit  in  the  seventeenth 
and  eighteenth  assignments  of  error,  which  present  the  objection  to  the 
judgment  that  it  was  in  favor  of  the  next  friend  for  the  use  and  bene- 
fit of  the  minor,  while  the  verdict  of  the  jury  awards  damages  to  the 
minor,  by  name.  For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


B.  E.  MONTOOMEBY,  TaX  COLLECTOR,  V.   PeACH   BiVEE  LuMBBE   COM- 
PANY. 

Decided  February  24,  1000. 

Id— Orowing  Timber — Bale  by  Land  Owne^^ — Personal  Property. 

Growing  timber,  when  the  title  thereto  has  been  transferred  by  the  owner 
of  the  land  upon  which  it  stands,  and  the  right  given  the  transferee  to  enter 
and  remove  the  same,  becomes  the  personal  property  of  the  transferee  and  can 
DO  longer  be  regarded  as  a  part  of  the  realty. 

i^-Tftzation — ^Timber  Orowing  on  County  School  Lands. 

Under  the  provision  of  the  Constitution  exempting  from  taxation  the  prop- 
erty of  counties  held  for  public  purposes  only,  timber  growing  upon  county 
school  land  is  exempt  from  taxation  if  the  timber  is  the  property  of  the  county 
on  the  first  of  January  next  preceding  the  date  upon  which  the  taxes  sought 
to  be  collected  were  levied;  but  if  nt  such  time  it  was  the  property  of  a  private 
person  holding  under  a  sale  and  transfer  from  the  county,  it  is  subject  to  tax- 
ation as  personal  property.  Constitution,  art.  11,  sec.  0;  art.  7,  sec.  6;  Acts 
29th  L^.,  p.  72. 


Sv— Judgment— Tnndamental  Error — Pleading. 

A  judgment  based  upon  pleadings  which  affirmatively  show  that  the  case 
oiade  by  the  party  in  whose  favor  the  judgment  is  rendered  is  not  founded  in 
jostice  and  in  law  should  be  reversed  for  fundamental  error  notwithstanding 
the  appellant  in  such  case  has  failed  to  present  an  assignment  pointing  out 
the  error. 

4L— Same— Taxation — ^Timber  on  County  School  Lands — Ownership. 

Where  the  petition  to  enjoin  the  collection  of  taxes  on  timber  growing 
upon  county  school  land  alleged  that  previous  to  the  levy  the  county  duly  ami 
^gally  transferred  such  timber  together  with  the  right  to  enter  and  remove 
it  for  a  valuable  consideration  in  cash  paid  and  vendor's  lien  notes,  which 
notes  had  been  paid  and  fully  discharged  before  the  first  day  of  January  of  the 
year  for  which  the  taxes  were  levied,  and  that  plaintiff  had  acauir^  all  the 
rights  of  the  county's  vendee  by  proper  conveyance,  it  appeared  from  the  alle- 
gation that  the  timber  was  sulyect  to  tax  as  plaintiff's  personal  property,  and 
a  judgment  in  his  favor  was  nindamentally  erroneous. 

l^^rowing  Timber — Ownership— Appeal — ^Reyenal. 

Where  the  statement  of  facts  and  the  court's  finding  only  showed  that  the 
plaintiff  had  acquired  from  the  county  through  mesne  conveyances,  for  a  con- 
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sideration  fully  paid,  the  right  to  cut  and  remove  the  timber  from  the  county 
school  land  until  a  certain  date,  this  did  not  show  title  in  the  timber  while 
it  remained  on  the  land,  so  as  to  subject  it  to  taxation;  and  this  required  the 
Appellate  Court  to  remand  the  case  on  reversal,  although  the  petition  on  its 
face  showed  that  the  plaintiff  was  not  entitled  to  the  relief  sought  and  obtained 
below. 

Appeal  from  the  District  Court  of  Montgomery  County.  Tried  be- 
low before  Hon.  L.  B.  Hightower. 

W.  M.  Williams,  County  Attorney,  for  appellant. 

Stewarts,  Llewellyn  &  Kayser  and  Qeo.  T.  Burgess,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appellee 
against  appellant,  B.  E.  Montgomery,  tax  collector  of  Montgomery 
County,  to  enjoin  the  collection  of  taxes  levied  and  assessed  for  the 
years  1905  and  1906,  by  the  proper  authorities  of  said  county,  upon 
the  standing  timber  upon  three  leagues  of  land  in  said  county  granted 
by  the  State  to  Walker  County  for  school  purposes.  The  petition  al- 
leges facts  showing  the  sale  of  the  timber  by  Walker  County  to  B. 
McDonald  in  February,  1902,  and  then  alleges  "That  by  proper  con- 
veyances the  said  Peach  Biver  Lumber  Company,  on  the  9th  day  of 
July,  1902,  became  the  owner  of  said  timber  and  subrogated  to  tlie 
rights  therein  of  the  said  E.  McDonald,  by  virtue  of  his  contract  with 
Walker  County.  That  said  timber  standing  and  growing  upon  the 
said  land,  during  the  years  1905  and  1906,  was  not  subject  to  taxes. 
State  and  county,  for  the  reason  that  same  was  part  of  the  realty, 
never  severed  therefrom;  and  further,  that  the  right  to  cut  and  re- 
move from  said  land  said  timber  thereon  was  a  proper  exercise  by 
Walker  County  of  its  right  to  use  said  property  for  school  purposes, 
and  therefore  said  timber  was  not  taxable  by  Montgomery  County 
and  the  State  of  Texas.  That  B.  E,  Montgomery,  tax  collector,  as 
aforesaid,  is  attempting  to  collect  from  complainant  the  sum  of  $596.- 
54,  the  amount  of  taxes  assessed  against  said  timber  for  the  years 
1905  and  1906,  and  that  said  B.  E.  Montgomery,  tax  collector,  as 
aforesaid,  is  threatening  and  preparing  to  levy  upon  certain  mules  and 
oxen  of  complainant,  to  the  value  of  $1,000,  to  satisfy  said  taxes,  in- 
terest and  costs,  and  that  the  tax  so  assessed  against  said  timber  is 
void,  and  that  the  threatened  and  attempted  levy  upon  complainant's 
property  is  void,  and  prays  for  writ  of  injunction  to  issue  to  restrain 
the  levy  upon  and  sale  of  complainants  property.*' 

A  temporary  restraining  order  was  granted  in  vacation.  The  de- 
fendant answered  at  the  next  term  of  the  court  by  general  demurrer 
and  general  denial,  and,  upon  final  trial  on  January  23,  1908,  a  per- 
petual injunction  was  granted  in  accordance  with  the  prayer  of  plain- 
tiflPs  petition. 

The  following  is  the  agreed  statement  of  facts  upon  which  the  cause 
was  tried  in  the  court  below:  "First.  That  the  Walker  County  three 
leagues  grant  was  granted  by  the  State  of  Texas  to  Walker  County  as 
school  land  for  public  school  purposes;  said  grant  being  located  in 
Montgomery  County,  Texas,  and  covered  vrith  pine  timber. 
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"Second.  That  plaintiff  has  acquired  from  Walker  County,  by 
mesne  conveyances  for  a  consideration  fully  paid,  the  right  to  cut 
and  remove  the  timber  from  said  land  until  December  31,  1909;  and 
plaintiff  has  a  contract  right  thereafter  to  cut  and  remove  the  timber 
nntil  the  year  1916  by  the  pajrment  of  a  further  sum  in  money. 

'Third.  That  Montgomery  County,  by  its  assessor,  has  regularly 
assessed  for  taxes  the  timber  remaining  on  said  land,  being  assessed 
as  the  property  of  plaintiff,  the  tax  for  1905  and  1906  amounting  to 
$596.54,  and  defendant  is  preparing  to  levy  on  and  seize  and  sell  cer- 
tain males  and  oxen  belonging  to  plaintiff  to  satisfy  said  tax — said 
mules  and  oxen  being  of  the  value  of  $1,000 — said  levy,  seizure  and 
sale  would  be  an  irreparable  injury,  for  which  plaintiff  has  no  ade- 
quate remedy  at  law/* 

The  trial  court,  at  request  of  appellant,  filed  conclusions  of  fact 
and  law,  the  conclusions  of  fact  so  filed  being  an  exact  copy  of  the 
agreed  statement  above  set  out. 

If,  as  alleged  in  the  petition,  appellee  is  the  owner  of  the  timber, 
the  fact  that  it  is  growing  upon  lands  of  Walker  County  which  are 
not  subject  to  taxation  would  not  exempt  the  timber  from  taxation. 
It  is  well  settled  that  growing  timber,  when  the  title  thereto  has  been 
transferred  by  the  owner  of  the  land  upon  which  it  stands  and  the 
right  given  the  transferee  to  enter  and  remove  the  same,  becomes  the 
personal  property  of  the  owner,  and  can  no  longer  be  regarded  as  a 
part  of  the  realty.  (Boykin  v.  Rosenfield  &  Co.,  69  Texas,  118.)  Sucli 
being  the  rule  of  decision  in  this  State,  it  would  seem  to  necessarily 
follow  that  the  purchaser  of  timber  growing  upon  lands  exempt  from 
taxation  could  not  claim  such  exemption  for  the  timber  so  purchased; 
but  to  relieve  the  question  of  all  doubt  the  Legislature,  by  an  Act 
passed  in  1905,  expressly  declared  that  timber  held  by  persons  or  cor- 
porations and  growing  upon  lands  of  the  State  shall  be  subject  to  as- 
sessment for  taxation 'as  other  property.  The  general  principles  of 
law  involved  are  well  settled,  but  their  proper  application  to  the  facts 
disclosed  by  the  record,  or,  to  speak  more  accurately,  the  determination 
of  the  question  of  what  facts  we  should  consider  established  by  the 
record,  is  one  of  diflBculty.  Section  9  of  article  11  of  the  Constitu- 
tion of  this  State  exempts  from  taxation  the  property  of  counties, 
citi«  and  towns  owned  and  held  only  for  public  purposes,  and  section 
6  of  article  7  of  the  same  instrument  declares :  "All  lands  heretofore 
or  hereafter  granted  to  the  several  counties  of  this  State  for  educa- 
tional purposes  are  of  right  the  property  of  said  counties  respectively 
to  which  they  are  granted,  and  title  thereto  is  vested  in  said  counties, 
.  .  .  said  lands  and  the  proceeds  thereof,  when  sold,  shall  be  held 
by  the  counties  alone  as  a  trust  for  the  benefit  of  public  schools 
therein." 

Under  these  provisions  of  the  Constitution  it  is  clear  that  if  the 
timber  upon  the  school  lands  of  Walker  County  was  the  property  of 
said  county  on  the  first  day  of  January  next  preceding  the  date  upon 
which  the  taxes  sought  to  be  enjoined  were  levied,  such  timber  was  not 
subject  to  taxation  and  the  injunction  was  properly  granted.  If,  on 
the  other  hand,  it  was  at  said  time  the  property  of  appellee,  it  was 
Vol.  LIV  Civil— 10. 
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subject  to  taxation  as  other  personal  property  owned  by  it^  and  the  in- 
junction should  have  been  refused.  The  decision  of  the  case  depends 
entirely  upon  the  determination  of  whether  appellee  acquired  title  to 
the  timber  under  the  contract  made  with  Walker  County  by  B.  Mc- 
Donald in  February,  1902.  The  petition  contains  the  following  alle- 
gations : 

*^hat  heretofore,  to  wit,  on  or  about  the  21st  day  of  February, 
1903,  said  Walker  County  duly  and  legally  transferred  to  one  B.  Mc- 
Donald the  timber  then  standing  and  growing  on  said  land,  together 
with  the  right  to  enter  upon  said  land  and  remove  the  same  up  to  and 
including  the  year  1909,  with  the  further  right,  by  the  payment  of  an 
additional  sum  per  acre,  to  enter  and  remove  said  timber  up  to  the 
12th  day  of  February,  1916,  said  county  receiving  the  sum  of  $5,000 
in  cash  and  two  vendor's  lien  notes,  one  for  the  sum  of  $7,500  due  in 
six  months  after  said  date,  and  the  other  for  $12,500  due  twelve 
months  after  date,  and  retaining  the  vendor's  lien  to  secure  the  pay- 
ment thereof,  all  of  which  notes  have  been  fully  paid  and  said  lien 
thereon  discharged  prior  to  January  1,  1905.  That  by  proper  con- 
veyances and  for  valuable  consideration  the  said  complainant  herein 
did,  on  the  9th  day  of  July,  1902,  become  the  owner  of  and  subrogated 
to  all  the  rights  of  the  said  R.  McDonald  which  he  acquired  under  and 
by  virtue  of  said  contract  with  said  Walker  County  as  aforesaid/* 

We  think  the  facts  stated  in  these  allegations  clearly  show  that  the 
title  to  the  timber  was  conveyed  to  McDonald,  and  that  as  a  purchaser 
under  him  appellee  has  acquired  such  title. 

Neither  the  statement  of  facts  nor  the  conclusions  of  fact  filed  by 
the  trial  judge  contain  a  copy  of  this  contract,  and  the  findings  of  the 
judge,  which  are,  as  before  said,  a  literal  copy  of  the  agreed  state- 
ment of  facts,  only  show  that  the  plaintiff  *^as  acquired  from  Walker 
County  through  mesne  conveyances,  for  a  consideration  fully  paid, 
the  right  to  cut  and  remove  the  timber  from  sai^  land  until  December 
31,  1909/'  If  this  finding  is  taken  as  a  full  and  accurate  statement 
of  the  terms  of  the  contract  it  fails  to  show  title  in  appellee  to  the 
timber  while  it  remains  upon  the  land,  and  while  so  remaining  such 
timber  would  not  be  subject  to  taxation.  We  have  reached  the  con- 
clusion, however,  that  we  should  not  base  our  judgment  upon  this  find- 
ing of  fact  and  disregard  the  allegations  of  the  petition  before  set  out. 
After  the  allegations  above  quoted,  i\e  petition  proceeds  as  follows: 

"That  said  timber  so  standing  and  growing  upon  said  land  upon 
the  date  hereinafter  mentioned  was  not  subject  to  taxation  against  this 
complainant  under  said  facts  above  alleged,  for  the  same  was  then  and 
there  a  part  of  the  realty,  never  severed  therefrom;  and  further,  that 
complainant's  right  to  enter  said  premises  and  cut  and  remove  said 
timber  therefrom  so  acquired  as  aforesaid  from  said  Walker  County 
was  a  proper  exercise  by  said  Walker  County  of  its  right  to  use  said 
property  for  school  purposes,  and  therefore  said  timber  so  standing 
and  growing  on  said  land  on  said  dates  was  not  taxable  by  said  Mont- 
gomery County  and  said  State  of  Texas.'' 

It  is,  we  think,  apparent  from  these  allegations  that  the  theory  upon 
which  the  suit  was  brought  was  that,  so  long  as  the  timber  remained 
upon  the  land,  it  was  a  part  of  the  realty  and,  irrespective  of  the 
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qu^ion  of  ownership^  it  could  not  be  assessed  for  taxes  separate  and 
apart  from  the  land,  and  the  land  being  exempt  from  taxation,  such 
exemption  was  extended  to  the  timber  thereon,  and  no  sale  of  the 
timber  could  defeat  this  exemption  so  long  as  it  remained  upon  the 
land.  This  also  seems  to  be  the  theory  upon  which  the  trial  court 
based  its  judgment. 

It  is  settled  by  the  decisions  of  this  State  that  the  owner  of  land 
may  sell  or  mortgage  the  timber  growing  thereon,  and  when  such  sale 
ia  made  the  timber  becomes  the  personal  property  of  the  vendee. 
(Boykin  v.  Bosenfield,  69  Texas,  118.)  If  the  timber  in  question  was 
the  property  of  appellee,  the  fact  that  it  was  growing  upon  school 
lands  of  Walker  County,  which  are  exempt  from  taxation  under  the 
Constitution,  would  not  defeat  the  right  of  Montgomery  County  to 
tax  said  timber.  The  cases  of  Daugherty  v.  Thompson,  71  Texas,  193, 
and  Davis  v.  Burnett,  77  Texas,  3,  cited  by  appellee,  do  not  sustain 
the  contention  that,  because  the  timber  is  growing  upon  exempt  land, 
it  is  therefore  exempt  notwithstanding  it  may  have  been  sold  by  the 
owner  of  the  land  in  whose  favor  the  exemption  is  given.  The  cases 
cited  only  go  to  the  extent  of  holding  that  the  lessee  of  school  lands 
can  not  be  required  to  pay  taxes  upon  his  leasehold,  because  to  make 
Euch  leasehold  taxable  would  decrease  the  rental  value  of  the  land  and 
to  that  extent  lessen  the  revenues  which  might  be  derived  therefrom 
'  for  public  school  purposes. 

The  Legislature  of  this  State,  as  before  stated,  has  expressly  pro- 
vided by  an  Act  of  the  Twenty-ninth  Legislature,  page  72,  that  timber 
purchased  from  the  State  and  growing  upon  the  public  lands  of  the 
State  shall  be  taxed  as  q^her  property.  While  this  Act  does  not  apply 
to  lands  owned  by  the  counties,  the  question  of  whether  the  Constitu- 
tion prohibits  such  taxation  is  exactly  the  same  whether  the  land  on 
which  the  timber  is  growing  is  State  or  county  lands,  and  the  Act 
shows  as  well  the  legislative  construction  of  the  Constitution  as  the 
policy  which  it  deems  wise  to  pursue. 

If  the  case  could  be  decided  upon  the  allegations  of  the  petition  as 
supplemental  to  the  findings  of  fact  filed  by  the  trial  judge,  the  judg- 
ment of  the  lower  court  should  be  reversed  and  judgment  here  rendered 
in  favor  of  appellant.  While  the  allegations  of  the  petition  are  not 
directly  contradictory  to  the  fact  findings  of  the  trial  court,  they 
change  the  legal  effect  of  said  findings,  and  we  are  not  authorized  to 
base  our  judgment  upon  the  facts  alleged  in  the  petition  when  to  do 
so  would  require  a  reversal  of  the  judgment  of  the  trial  court. 

The  petition,  we  think,  shows  upon  its  face  that  appellee  was  not 
entitled  to  the  relief  sought  by  him,  and  was  therefore  subject  to 
general  demurrer.  There  is  no  assignment  attacking  the  judgment 
upon  this  ground,  but  the  error  is  fundamental  and  apparent  of  rec- 
ord and  requires  a  reversal  of  the  judgment.  (Rankert  v.  Clow,  16 
Texas,  9;  Siese  v.  Malsch,  54  Texas,  357;  Texas  Brewing  Co.  v. 
Templeman,  90  Texas,  277;  Harris  v.  Petty,  66  Texas,  514;  Wilson 
V.  Johnson,  94  Texas,  272.) 

These  authorities  sustain  the  proposition  that  a  judgment  based 
upon  pleadings  which  afiirmatively  show  that  the  case  made  by  the 
party  in  whose  favor  the  judgment  is  rendered  is  not  founded  in  jus- 
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tice  and  in  law,  shoiild  be  reversed  for  fundamental  error,  notwith- 
standing the  appellant  in  such  case  has  failed  to  present  an  assign- 
ment pointing  out  the  error. 

For  reasons  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Don  p.  Gbay  v.  Mes.  Emma  Phillips  et  al. 

Decided  February  24,  1009. 

1. — Self-Defenie— -Provoking  Bifflonlty. 

The  extent  and  limits  of  the  right  o'f  self-defense  by  one  who  has  himself 
provoked  the  assault  discussed  and  authorities  thereon  reviewed.  Charges  on 
the  subject  considered  and  approved. 

2. — Same— Injuries  Resulting  in  Death. 

In  an  action  by  the  widow  and  children  of  deceased  for  damages  caused  by 
defendant  shooting  and  killing  him,  defendant  could  not  justify  on  the  ground 
of  self-defense  where  it  appeared,  that,  being  informed  of  improper  advances 
made  by  deceased  to  his  wife,  he  armed  himself,  sought  out  deceased  with  the 
avowed  purpose  of  ''calling"  him,  engaged  in  an  altercation  using  violently  abu- 
sive language,  and  shot  (teceased  when,  under  such  provocation,  the  latter  at- 
tacked him  with  a  knife.  § 

8. — Same. 

Where  it  appeared  that  defendant  had  unlawfully  provoked  and  brought 
6n  an  assault  on  himself  by  deceased  and  killed  him  in  resistance  thereto,  a 
civil  action  lay  against  him  in  favor  of  the  widow  and  children  of  deceased  for 
the  wrongful  killing,  though  the  difficulty  was  not  provoked  with  such  inten- 
tion, and  irrespective  of  the  degree  of  guilt  attached  to  the  homicide  by  the 
penal  law. 

4. — Same— Demand  for  Autopsy. 

The  evidence  showing  that  the  defendant  killed  the  husband  and  father  of 
plaintiffs  in  an  unlawful  altercation  which  he  had  himself  provoked,  there 
was  no  error  in  refusing  his  demand  for  the  appointment  by  the  court  of  a 
commission  of  physicians  to  ascertain  by  autopsy  certain  facts  going  to  prove 
whether  deceased  was  shot  from  in  front  or  from  behind,  the  tendency  of  such 
evidence  being  only  to  determine  the  degree  of  defendant's  guilt  under  the  penal 
laws,  and  not  to  ^  show  that  his  act  was  a  lawful  one.  Gray  v.  State,  55  Texas  . 
Crim.  Rep.,  90,  involving  the  same  facts  and  demand  in  a  criminal  proMcu- 
tion,  distinguished. 

5. — Evidence— Demand  for  Autopsy. 

The  demand  of  defendant  for  an  autopsy  on  the  body  of  deceased  whom 
he  was  charged  with  unlawfully  killing,  it  having  been  refused,  was  not  com- 
petent to  be  read  in  evidence  in  his  favor  before  the  jury. 

6. — Jury. 

Where,  in  a  case  not  reached  while  the  regular  jurors  selected  for  the 
term  by  jury  commissioners  were  in  attendance,  defendant  demanded  a  jury, 
it  was  proper  practice  for  the  court  to  set  a  day  for  trial,  and  have  the  sheriff 
summon  other  jurors  for  that  day. 

7. — ^Deposition — Ketuming  into  Court. 

Where  a  deposition  was  quashed  on  motion  for  irregularities  in  the  re- 
quired indorsements  on  the  envelope  by  the  officer  taking  them,  no  error  ap- 
peared, where  there  was  no  appearance'  of  alteration,  in  having  it  returned  to 


1909.]  Gray  v.  Phillips,  149 

the  officer  taking  it  and  rem  ailed  by  him  to  the  clerk  with  the  proper  indorae- 

ments. 

8.— ETidenoe— Eamingi  of  Deoeaied. 

Witnesses  personally  familiar  with  deceased  and  the  returns  he  was  re- 
ceirin^  for  his  labor  may  testify  to  such  earnings  in  an  action  for  injuries 
resulting  from  causing  hift  death. 

9.— Opinion — Expert — Ounshot  Wonndi. 

Opinion  of  a  physician  as  to  whether  a  bullet  would  have  passed  through 
or  remained  in  the  body  of  deceased  held  properly  excluded  becaiuse,  (1)  the 
inference  sought  to  be  drawn  from  the  answer  desired  would  establish  no  de- 
fense for  the  party  offering  the  testimony;  (2)  the  opinion  of  the  witness  on 
the  question  asked  was  not  competent  under  the  facts  in  evidence. 

10.— Charge— Self -Defense — Apparent  Attack. 

An  instruction  submitting  the  issue  of  self-defense  against  attack  was  not 
erroneous  in  failing  to  submit  the  issue  as  to  an  apparent  attack  because,  ( 1 )  it 
allowed  defense  as  to  any  attack;  (2)  the  evidence  presented  no  issue  as  to 
apparent  but  not  actual  attack;  (3)  if  there  was  an  omission,  a  charge  to 
supply  it  should  have  been  requested. 

11.— Charge— -Death — Damage*— Xxpeeted  Beneflti. 

An  instruction  allowing  recovery  of  damages  by  minor  children  for  loss  of 
the  nurture,  care  and  education  they  would  have  received  from  a  father  '*had 
he  lived,"  was  not  objectionable  because  not  limited  to  such  benefits  as  they 
would  have  received  had  he  not  been  "killed  by  defendant,  taking  into  con- 
sideration the  uncertainties  of  life." 

Appeal  from  the  District  Court  of  Burnet  County.  Tried  below  be- 
fore Hon.  Clarence  Martin. 

Ike  D.  White,  T.  E.  Hammond,  Flack  &  Dalrymple  and  McLean  & 
Spears,  for  appellant.-i-Where  the  interest  of  justice  demands  it  the 
court  can,  and  should,  require  the  exhuming  and  examination  of  a  dead 
body.  3  Wharton  &  Stille's  Med.  Jurisprudence  (5th  ed.),  p.  639, 
sec.  527;  3  Wigmore  on  Evidence,  sees.  2194,  2219,  2220  and  notes; 
6.  L.  Ins.  Co.  V.  Brown,  57  Miss.,  308,  34  Am.  Hep.,  446.  Judicial 
expression  of  this  State  jecognizes  this  power  and  duty  in  the  courts. 
Pears  v.  Nacogdoches  Co.,  71  Texas,  339;  Butherford  v.  Harris,  Ct. 
App.,  sec.  114. 

On  motion  to  quash  venire:  Texas  &  N".  0.  By.  Co.  v.  PuUen,  33 
Texas  Civ.  App.,  143;  Elkins  v.  State,  1  Texas  Crim.  App.,  539; 
Shackelford  v.  State,  2  Texas  Crim.  App.,  386;  Gulf,  C.  &  S.  F.  By. 
Co.  V.  Greenlee,  70  Texas,  560 ;  White  v.  State,  45  Texas  Crim.  Bep., 
597;  Bickham  v.  State,  51  Texas  Crim.  Bep.,  150. 

The  safeguards  thrown  around  the  taking  of  depositions  by  the  stat- 
utes of  this  State  not  having  been  observed  in  the  first  instance,  the 
error  was  not  cured,  but  was  aggravated  and  intensified  by  the  further 
handling  of  said  depositions  without  the  statutory  safeguards,  in  com- 
plying with  the  form,  but  ignoring  the  spirit  of  the  law,  and  said 
depositions,  not  having  been  affirmatively  shown  to  be  in  the  same  con- 
dition as  when  originally  taken  by  the  officer,  should  have  been  quashed 
and  stricken  out.  Art.  2284,  Bevised  Statutes  of  Texas,  as  amended 
by  chapter  91,  Acts  Thirtieth  liCgislature,  page  186 ;  Creager  v.  Doug- 
laa,  77  Texas,  486 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Matula,  79  Texas, 
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579,  580 ;  Barber  v.  Geer,  94  Texas,  581 ;  Milliken  v.  Smoot,  71  Texas, 
760. 

The  testimony  complained  of  being  upon  the  subject  of  the  earning 
capacity  of  the  deceased,  a  vital  issue  in  the  case,  and  not  a  subject  of 
expert  or  opinion  evidence,  it  was  the  province  of  the  jury  to  draw  their 
conclusion  from  the  facts  detailed,  and  it  was  error,  prejudicial  to  de- 
fendant, to  permit  said  witnesses  to  state  their  conclusions  and  esti- 
mates of  the  annual  amounts  earned  by  deceased.  Badam  v.  Microbe 
Destroyer  Co.,  81  Texas,  131;  Kennedy  v.  XJpshaw,  66  Texas,  453; 
Shelly  V.  Austin,  74  Texas,  612. 

On  rejecting  proof  that  defendant  had  moved  for  an  autopsy :  Kirby 
V.  Tallmadge,  IGO  U.  S.,  379;  Mutual  Life  Insurance  Co.  v.  Tillman, 
84  Texas,  35 ;  Bailey  v.  Hicks,  16  Texas,  226. 

The  defendant's  right  to  aot  in  his  own  self-defense,  and  to  t£^ke  the 
life  of  the  deceased,  was  not  limited  by  the  condition  that  deceased  must 
have  actually  made  an  attack  on  him,  but  he  had  such  right  in  case  of 
a  threatened  attack,  or  what  appeared  to  him  at  the  time,  viewed  from 
his  standpoint,  to  be  a  threatened  attack  by  the  deceased.  Poole  v. 
State,  45  Texas  Crim.  Hep.,  348;  Phipps  v.  State,  34  Texas  Crim. 
Rep.,  564-5;  Brady  v.  State,  43  Texas  Crim.  Rep.,  76. 

The  defendant  had  the  right  to  call  deceased  out  and  demand  an  ex- 
planation. King  v.  State,  51  Texas  Crim.  Rep.,  208 ;  Airhart  v.  State, 
40  Texas  Crim.  Rep.,  472 ;  Holliburton  v.  State,  32  Texas  Crim.  Rep., 
56.     The  fact  that  a  person  arms  himself  before  going  to  ask  an  ex- 

!)lanation  of  insult,  and  insult  is  repeated,  and  defendant  replies  in 
anguage  equally  insutting,  does  not  deprive  him  of  right  of  self  de- 
fense. Shannon  v.  State,  35  Texas  Crim.  Rep.,  2.  To  hold  otherwise 
would  be  to  deny  a  man  the  right  to  notice  any  insult.  White  v.  State, 
23  Texas  Crim.  App.,  164 ;  Mitchell  v.  State,  50  Texas  Crim.  Rep.,  180. 

Slator  &  Oatman,  for  appellees. — On  directing  the  summoning  of 
jurors  by  sheriff:  Rev.  Stats.,  art  3150;  Smith  v.  Bates,  28  S.  W., 
64 ;  Western  U.  Tel.  Co.  v.  Everheart,  10  Texas  Civ.  App.,  468 ;  Hous- 
ton, E.  &  W.  T.  Ry.  Co.  v.  Vinson,  38  S.  W.,  540 ;  Texas  &  P.  Ry.  Co. 
V.  Fambrough,  55  S.  W.,  189;  Texas  Midland  R.  R.  Co.  v.  Crowder, 
64  S.  W.,  92 ;  Lucas  v.  Johnson,  64  S.  W.,  823 ;  Hayward  Lumber  Co. 
V.  Cox,  104  S.  W.,  404. 

Correcting  return  of  deposition:  Insurance  Co.  v.  Hird,  4  Texas 
Civ.  App.,  82 ;  Gulf,  C.  &  S.  F.  R.  R.  Co.  v.  Lyman,  65  S.  W.,  69. 

Testimony  as  to  earning  capacity  of  deceased:  Tompkins  v.  Toland, 
46  Texas,  590;  International  &  6.  K  R.  R.  Co.  v.  Kuehn,  2  Texas 
Civ.  App.,  215;  L.  E.  &  St.  L.  Rv.  Co.  v.  Clarke,  152  TJ.  S.,  230; 
Arkansas  Midland  Ry.  Co.  v.  Griffith,  39  S.  W.,  550;  Abbott's  Trial 
Evidence  (2d  ed.),  p.  758,  sec.  50. 

That  the  evidence  did  not  call  for  charge  on  threatened  attack: 
Renfro  v.  State,  56  S.  W.,  1020 ;  Bearden  v.  State,  79  S.  W.,  39,  40. 

Upon  charge  on  measure  of  damages:  International  &  G.  N.  R.  Co. 
V.  McVey,  87  S.  W.,  328. 

RICE,  Associate  Justice. — On  the   12th  day  of  January,   1907, 
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Don  P.  Gray,  appellant,  shot  and  killed  Will  Phillips  in  the  village 
of  Valley  Springs,  Llano  County,  and  this  action  is  brought  by  Mrs. 
Emma  Phillips,  surriving  widow  of  Will  Phillips,  for  herself  and  as 
next  friend  for  her  four  minor  children,  joined  by  the  father  of  Will 
Phillips,  «to  recover  damages  for  said  killing,  alleging  the  same  to  b&ve 
been  imlawfully,  malicV)U8ly  and  wrongfully  done.  Appellant  an- 
swered by  a  general  depiurrer,  special  exceptions  and  plea  of  self  de- 
fense. 

There  was  a  jury  trial  and  verdict  and  judgment  in  favor  of  Mrs. 
Phillips  and  the  children,  the  father  of  deceased  having  disclaimed  any 
interest  tlierein,  for  the  sum  of  $8,750,  actual  damages,  which  was 
prorated  by  the  jury  between' the  mother  and  the  children  in  accord- 
ance with  "the  charge  of  the  court,  from  which  this  appeal  is  prose- 
cuted. 

Appellant  seeks  to  justify  said  killing  on  the  ground  of  self  defense, 
and  by  his  first  assignment  of  error  urges  that  the  trial  court  erred  in 
overruling  his  motion  asking  that  a  committee  of  three  reputable  phy- 
sicians be  appointed  to  exhume  the  body  of  deceased  and  make  an 
autopsy  thereon,  for  the  purpose  of  ascertaining  whether  or  not  three 
bullets,  which  he  claimed  were  fired  by  him  into  the  body  of  deceased, 
and  did  not  pass  through,  could  be  found  in  said  remains. 

It  is  shown  by  the  evidence  that  about  the  third  day  of  January 
next  before  the  killing,  deceased  had  been  employed  by  the  defendant 
to  trap  wolves  for  him,  and  in  the  pursuit  of  such  occupation  was 
staying  at  the  house  of  defendant,  and  that  during  his  absence  from 
home,  deceased  made  indecent  proposals  to  the  wife  of  defendant,  of 
vhich  he  was  promptly  informed  by  her;  that  thereupon  defendant 
armed  himself  with  a  pistol  for  the  purpose  of  going  to  Valley  Springs, 
▼here  he  expeoted  to  meet  deceased,  saying  that  he  intended  to  *'call" 
him  about  such  insult.  That  on  Saturday,  the  day  of  the  killing,  de- 
fendant, accompanied  by  his  brother-in-law,  Gordon  Mayes,  did  go  to 
Valley  Springs,  where'  he  met  the  deceased  at  a  store  in  said  village,* 
and  requested  him  to  come  out,  saying  that  he  wanted  to  see  him. 
Whereupon  they  both  went  out  of  the  back  or  south  door  of  the  store 
a  short  distance  away  and  stopped,  defendant  preceding  deceased. 
There  were  a  number  of  persons  in  and  about  the  gallery  of  the  east 
door  and  some  a*  the  north  door,  which  was  the  front  of  the  store,  but 
none  of  them  were  in  position  to  see  what  occurred  between  defendant 
and  deceased.  Defendant  stated  that  as  he  stepped  out  of  the  back 
door  and  looked  around,  he  saw  deceased  with  his  knife  in  his  hand ; 
that  ''We  went  to  a  fence,  and  that  he,  defendant,  asked  the  deceased 
if  he  had  not  always  been  treated  right  at  his  house.''  Deceased  re- 
plied, 'TTes.^'  Whereupon  defendant  said :  "Were  you  ever  mistreated  ?" 

Deceased  said,  ''No.'*    That  defendant  then  said:    ''G d your 

heart,  what  did  you  do  Nora  (meaning  defendant's  wife)  like  you  did 
for?'  Whereupon  deceased  said:  "Don,  I  don't  blame  you  for  being 
mad,  but  I  am  not  going  to  take  any  abuse  off  you."    Then  defendant 

said:  'TTon  G d s b — — ,  you  have  got  to  take  it;  I  have 

got  it  to  give,  whether  you  take  it  or  not."  Deceased  then  turned  and 
walked  towards  the  back  door  of  the  store  tolerably  fast,  defendant 
following  him.    When  he  reached  within  three  or  four  feet  of  the  back 
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door,  deceased  turned  around  and  said  to  defendant:    ^^6- 


you,  shut  upl"  when  defendant  said:    "You  G d bastardly 

s b y  you  will  have  to  make  me.*'     Deceased,  saying  that  he 

could  do  it,  turned  on  defendant  with  his  knife  drawn,  whereupon  de- 
fendant grabbed  his  gun  and  shot  him.  He  was  tlien  facing  defend- 
ant, some  six  or  ten  feet  away ;  that  defendant  fired  three  shots  as  fast 
as  he  could.  At  the  first  shot  deceased  turned  and  ran  for  the  door, 
and  when  he  went  out  of  siglit  defendant  stopped  shooting. 

The  above  recital  of  facts  is  taken  from  brief  of  appellant,  and  is 
his  own  statement  pf  the  occurrence.  It  was  shown  from  the  evi- 
dence that  while  none  of  the  parties  at  the  store  saw  the  first  shot, 
still,  after  hearing  the  first  shot,  it  appears  thart  upon  looking  up,  two, 
at  least,  of  the  persons  near  the  east  door  saw  the  deceased  coming 
into  ^:he  store  in  a  bent  posture,  dragging  his  right  leg  behind  him, 
with  defendant  following  witli  a  pistol  in  his  hand.  Those  who 
dressed  and  examined  the  body  of  the  deceased  after  the  shooting  say 
that  they  found  four  wounds  upon  his  person :  one  just  below  the  right 
shoulder  blade,  one  back  of  the  right  hip,  one  in  the  left  breast  and 
one  just  above  the  right  ear ;  that  the  one  in  the  back  of  the  shoulder 
and  the  hip  appeared  to  be  about  the  same  size — smooth,  round  holes, 
Ti^ith  the  fiesh  pressed  in ;  that  the  one  in  the  left  breast  was  about  five 
inches  higher  on  the  body  than  the  one  in  the  back,  and  this  one  pre- 
sented a  larger  and  rougher  and  more  ragged  appearance  than  did  the 
one  in  the  back,  with  the  flesh  pressed  outward.  While  there  was  some 
testimony  from  defendant's  witnesses  that  there  was  very  little  differ- 
ence in  the  appearance  of  the  wounds  in  the  back  and  those  in  the 
front,  still  it  appears  that  they  made  no  special  examination  of  these 
wounds. 

From  this  testimony  it  was  contended  on  the  part  of  plaintiffs  that 
the  defendant  shot  the  deceased  three  times  with  a  pistol,  one  of  the 
balls  entering  the  back  near  his  shoulder  blade  and  coming  out 
through  the  breast,  while  the  other  entered  the  back  part  of  the  hip 
but  did  not  come  out,  and  that  the  wound  above  the  right  ear  was 
from  one  of  the  shots,  thus  accounting  for  all  of  said  shots.  While, 
on  the  other  hand,  the  defendant  testified  and  contended  that  the  first 
shot  was  fired  while  the  deceased  was  facing  him  and  went  into  the 
breast  and  did  not  come  out,  and  that  the  other  two  bullet  holes  were 
made  by  shots  while  the  deceased  was  going  from  him,  and  that  neither 
of  said  three  balls  came  out,  thus  accounting  for  "the  three  shots,  and 
that  the  wound  on  the  side  of  the  head  above  the  ear  was  not  a  gun- 
shot wound,  but  was  likely  made  in  falling  against  some  object  inside 
of  the  store,  probably  a  nail  keg  nearby. 

Defendant's  motion  asking  for  an  autopsy  set  up  these  facts  and  was 
based  upon  them,  alleging  that  they  supported  his  theory  of  self  de- 
fense, and  that  the  autopsy  would  disclose  three  balls  in  the  body  of 
deceased,  and  in  addition  thereto,  stated  tliat  there  was  no  other  source 
from  which  said  testimony  could  be  procured,  and  proffered  to  pay 
and  deposit  in  court  whatever  sum  the  court  migM  determine  to  be 
necessary  to  defray  the  expenses  of  said  autopsy.  This  motion  was  re- 
sisted by  the  plaintiffs  and  was  overruled,  and  upon  which  ruling  de- 
fendant predicates  error. 
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In  order  to  sustain  this  prosecution  it  is  only  necessary  to  show  an 
unlawful  killing  of  the  deceased  by  the  defendant.  It  is  immaterial 
as  to  what  the  grade  of  the  offense  would  be  in  a  civil  prosecution, 
such  as  this^  so  that  if  the  evidence  in  this  case  failed  to  show  that  the 
killing  was  in  self  defense,  and  also  failed  to  show  that  it  was  mur- 
der, still,  if  from  the  evidence  it  appeared  that  the  offense  was  man- 
slaughter, then  the  defendant  could*  not  justify  said  killing  and  the 
plaintiffs  would  have  the  right  to  recover. 

In  Reed  v.  State,  11  Texas  Crim.  App.,  511,  Judge  White,  in  de- 
livering the  opinion  of  the  court,  quoting  from  Blackstone,  says: 
"  *Self-defense^  therefore,  as  it  is  justly  called  the  primary  law  of  na- 
ture, so  it  is  not,  neither  can  it  be  in  fact,  taken  away  by  the  law  of 
society.  In  the  English  law,  particularly,  it  is  held  an  excuse  for 
breaches  of  'the  peace ;  nay,  even  for  homicide,  but  care  must  be  taken 
that  resistance  does  not  exceed  the  bounds  of  mere  defense  and  pre- 
vention; for  then  the  defender  would  become  the  aggressor.'  But  the 
right  of  self-defense,**  continues  Judge  White,  "though  inalienable,  is 
and  should  to  some  extent  be  subordinated  to  the  rules  of  law  regulat- 
ing its  proper  exercise,  and  so  the  law  has  wisely  provided.  It  may  be 
divided  into  two  general  classes,  to  wit:  perfect  and  imperfect  right  of 
self-defense.  A  perfect  right  of  self-defense  can  only  obtain  and  avail 
where  the  party  pleading  it  acted  from  necessity  and  was  wholly  free 
from  wrong  or  blame  in  occasioning  or  producing  the  necessity  which 
required  his  action.  If,  however,  he  was  in  the  wrong — ^if  he  was  him- 
self violating,  or  in  the  act  of  violating  the  law — and  on  account  of 
liis  own  wrong  was  placed  in  a  situation  wherein  it  became  necessary 
for  him  to  defend  himself  against  an  attack  made  upon  him  which  was 
superinduced  or  created  by  his  own  wrong,  then  the  law  justly  limits 
his  right  of  self-defense,  and  regulates  it  according  to  the  magnitude 
of  bis  own  wrong.  Such  a  state  of  case  may  be  said  to  illustrate  and 
determine  what  in  law  would  be  denominated  the  imperfect  right  of 
self-defense.  Whenever  a  party  by  his  o^ti  wrongful  act  produces  a 
condition  of  things  wherein  it  becomes  necessary  for  his  own  safety 
that  he  should  take  life  or  do  serious  bodily  harm,  then  indeed  the  law 
wisely  imputes  to  him  his  own  wrong  and  its  ^consequences,  to  the  ex- ' 
tent  that  they  may  and  should  be  considered  in  determining  the  grade 
of  offense,  which  but  for  such  acts  would  never  have  been  occasioned. 
Mr.  Bishop  says :  The  rule  is  commonly  stated  in  the  American  cases 
thus:  If  the  individual  assaulted,  being  himself  withotit  fault,  reason- 
ably apprehends  death  or  serious  bodily  harm  to  himself  unless  he  kills 
the  assailant,  the  killing  is  justifiable.*  1  Bish.  Cr.  L.,  865.  But  a 
person  can  not  avail  himself  of  a  necessity  which  he  has  knowingly 
and  willfullv  brought  upon  himself.  State  v.  Neely,  20  Iowa,  108; 
Adams  v.  People,  47  111.,  376;  State  v.  Starr,  38  Mo.,  270.  That  is, 
it  will  not  afford  him  a  justificatjon  in  law.  See  2  Cooley's  Black,  book 
4,  chap.  14,  p.  180.  How  far  and  to  what  extent  he  will  be  excused 
or  excusable  in  law  must  depend  upon  the  nature  and  character  of  the 
act  he  was  committing  and  wliich  produced  the  necessity  that  he  should 
defend  himself.  When  his  own  original  act  was  in  viola'tion  of  law, 
then  the  law  takes  that  fact  into  consideration  in  limiting  his  right  of 
defense  and  resistance  whilst  in  the  perpetration  of  such  unlawful  act. 
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If  he  was  engaged  in  the  commission  of  a  felony,  and  to  prevent  its 
commission  the  party  seeing  it,  or  about  to  be  injured  thereby,  makes 
a  violent  assault  upon  him,  calculated  to  produce  death  or  serious 
bodily  harm,  and  in  resisting  such  attack  he  slay  his  assailant,  the  law 
would  impute  the  original  wrong  to  the  homicide  and  make  it  murder. 
But  if  the  original  wrong  was  or  would  have  been  a  misdemeanor,  then 
the  homicide  growing  out  of  or  occasioned  by  it,  though  in  self-de- 
fense from  an  assault  made  upon  him,  would  be  manslaughter  under 
the  law/' 

With  reference  to  provoking  a  difficulty,  our  Code  (see  White's  Amu 
Penal  Code,  article  708),  provides  that  a  homicide  may  take  place  un- 
der circumstances  showing  no  deliberation,  yet  if  the  person  guilty 
thereof  provokes  a  contest,  with  the  apparent  intention  of  killing  or 
doing  serious  bodily  injury  to  the  deceased,  the  ofifense  does  not  come 
within  the  definition  of  manslaughter. 

There  are  numerous  decisions  of  our  own  courts  construing  this 
statute,  all  of  them  holding  that  if  a  party  provokes  a  contest,  with 
the  apparent  intention  of  killing  or  doing  serious  bodily  harm  to  his 
adversary,  then  in  no  event  is  he  justified  in  such  case  in  killing  his 
adversary,  even  to  save  his  own  life ;  and  if  he  kills  his  adversary  under 
such  circumstances,  he  would  be  guilty,  at  least,  of  murder  in  the  sec- 
ond degree.  But  if  the  slayer  provoked  the  contest  without  any  in- 
tention to  kill  or  inflict  serious  bodily  injury,  and  suddenly,  without 
deliberation,  did  the  act  of  killing,  while  the  act  would  not  be  justi- 
fiable homicide,  still  it  might  be  of  a  lower  grade  of  homicide  than 
murder.  See  in  support  of  this  doctrine.  Green  v.  State,  12  Texas 
Crim.  App.,  445 ;  Reed  v.  State,  supra ;  King  v.  State,  13  Texas  Crim. 
App.,  277;  Cartwright  v.  State,  14  Texas  Crim.  App.,  486,  and  other 
cases  cited  in  the  note  to  said  article  in  Wliite's  Penal  Code. 

In  discussing  this  provision  of  the  Code  in  Green  v.  State,  supra. 
Judge  Wilson  says:  "But  suppose  the  contest  was  provoked  without 
any  apparent  intention  of  killing  or  doing  serious  bodily  injury,  what 
then  would  be  the  legal  effect  of  the  provocation?  Looking  at  the 
question  as  affected  by.  this  statutory  provision  we  believe  the  true 
doctrine  to  be  this :  First.  If  the  slayer  provoked  a  contest  with  the 
deceased  with  the  apparent  intention  of  killing  him  or  doing  him  some 
serious  bodily  injury,  he  is  guilty  of  murder,  although  he  may  have 
done  the  act  of  killing  suddenly,  without  deliberation,  and  in  order  to 
save  his  own  life.  The  law  allows  no  justification  in  such  a  case  and 
no  reduction  of  the  grade  of  homicide.  Second.  But  if  the  slayer 
provoked  the  contest  without  any  intention  to  kill  or  inflict  serious 
bodily  injury,  and  suddenly,  without  deliberation,  did  the  act  of  kill- 
ing, while  the  act  would  not  be  justifiable  homicide,  still  it  might  be 
reduced  to  a  lower  grade  of  homicide  than  murder.'* 

The  same  doctrine  is  quoted  with  approval  in  King  v.  State,  supra. 
In  discussing  this  doctrine,  especially  with  reference  to  the  character 
of  wrong  that  will  abridge  the  right  of  self-defense.  Judge  Hurt,  in 
Cartwright  v.  State,  supra,  says:  "What  character  of  wrong  acts  must 
produce  the  necessity  to  take  life?  Suppose  the  wrong  acts  were  not 
calculated  to  produce  the  necessity,  but  did  have  this  effect?  Again, 
suppose  the  wrong  acts  were  not  intended  to  produce  the  necessity  by 


1909,]  Gray  v.  Phillips.  155 

the  wrongdoer?  Would  the  party  guilty  of  the  wrong  acts  be  guilty 
of  culpable  homicide  who,  to  save  his  own  life,  takes  the  life  of  an- 
other under  the  supposed  cases?  Just  here  it  is  necessary  for  us  to 
consider  the  nature  and  quality  of  the  act,  the  doing  of  which  will  so 
far  abridge  one^s  right  of  self-defense  that  if  he  kill  another,  although 
to  save  himself  from  death  or  great  bodily  harm,  he  will  yet  be  guilty 
of  a  felonious  homicide  in  some  of  its  degrees.  It  would  be  quite 
difficult  to  lay  down  a  general  rule  by  which  all  wrongful  acts  could 
be  tested,  and  judged  sufficient  or  not  sufficient  to  deprive  one  of  the 
complete  right  of  self-defense.  This  we  will  not  attempt,  but  at  pres- 
ent will  confine  ourselves  to  the  conclusions  reached  by  an  examination 
of  quite  a  number  of  cases.  From  these  cases  we  conclude  that  the 
doing  of  the  following  acts  is  held  so  far  to  abridge  a  man's  right  of 
defense  that,  if  he  therefore  kill  another,  he  can  not  be  acquitted  of 
all  crime: 

"1.  Using  provoking  language  or  resorting  to  any  other  device  in 
order  to  get  another  to  commence  an  assault,  so  as  to  have  a  pretext 
for  taking  his  life,  or  to  have  a  pretext  for  inflicting  on  him  bodily 
harm.  (Stewart  v.  State,  1  Ohio  St,  66;  Adams  v.  The  People,  47 
HL,  376.) 

"2.  Provoking  another  for  the  purpose  of  bringing  him  into  a  quar- 
rel, so  that  an  affray  may  be  caused.  (Self ridge's  Case,  H.  &  T.  on 
Self-Defense,  p.  24.)  But  in  Self  ridge's  case,  though  this  proposition 
is  stated  generally,  it  is  most  clearly  stated  that  no  words  nor  libelous 
publications,  however  aggravating,  will  deprive  one  of  the  right  of 
self-defense,  if  in  consequence  of  the  same  he  is  attacked. 

"3.  Agreeing  with  another  to  fight  him  with  deadly  weapons. 
(State  V.  HUl,  4  Dev.  &  Batt.,  491.) 

"5.  Going  to  the  place  where  another  is  with  a  deadly  weapon  for 
the  purpose  of  provoking  a  difficulty,  or  with  the  intent  of  having  an 
affray.  (Xeely's  Case,  20  Iowa,  108;  State  v.  Benham,  23  Iowa,  154, 
and  other  cases.) 

"The  doing  of  the  acts  contained  in  the  former  illustrations  will  de- 
prive the  party  of  the  right  of  a  complete  or  full  defense.  There  is, 
however,  another  very  important  question  presented  in  the  fifth  propo- 
sition. Suppose  that  a  person  should  go  armed  to  the  place  where  an- 
other is,  intending  to  provoke  a  difficulty,  but  says  nor  does  anything 
to  the  other  at  all,  or  says  nor  does  anything  to  the  other  tending  to 
show  his  purpose  was  to  provoke  him  to  a  difficulty.  Will  the  intent 
with  which  he  went,  though  nothing  said  or  done  by  him  was  intended 
or  calculated  to  provoke  the  other,  deprive  him  of  the  right  of  self- 
defense  ?  By  consulting  the  cases  we  will  find  that  there  was  some  act 
or  word,  done  or  said,  tending  to  provoke  the  other.** 

After  'discussing  the  Neely  case  and  Benham  case,  above  cited,  con- 
tinuing, Judge  Hurt  says:  *That  he  who  resorts  to  such  means,  or  to 
any  means  to  provoke  a  difficulty,  with  a  view  to  teke  the  life  of  his 
victim,  is  not  only  guilty  of  murder,  but  murder  of  the  first  degree. 
Can  this  be  said  of  a  person  who  merely  goes  to  another  with  intent 
to  provoke  a  quarrel?  We  think  not,  unless  the  ultimate  object  or  in- 
tent is  te  take  the  life  of  the  party,  or  commit  a  felonious  assault  in 
some  of  its  grades.    In  Self  ridge's  case  it  was  held  that:    ^No  words 
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Bpoken  or  libelous  publications,  however  aggravating,  will  compromit 
his  complete  right  of  defense/  This  should  be  modified,  for  we  have 
seen  that  if  the  words  were  spoken  with  the  intent  to  provoke  an  as- 
sault for  the  purpose  of  having  a  pretext  for  taking  his  life,  he  would 
be  guilty  of  murder.  There  is  a  vast  difference  between  this  proposi- 
tion and  that  stated  by  Judge  Dillon,  to  wit,  Uo  bring  on  a  quarrel/ 
While  we  might  cite  one  hundred  cases  bearing  upon  this  subject, 
biit  little  could  be  learned  of  value,  so  long  as  the  principle  which  un- 
derlies the  whole  question  is  not  correctly  understood.  What  then,  is 
the  principle?  In  Brobm's  Legal  Maxims,  p.  255,  it  is  said:  'A  man 
may  not  take  advantage  of  his  own  wrong  to  gain  a  favorable  inter- 

?retation  of  the  law.  He  seeks  the  law  in  vain  who  offends  against  it/ 
t  is  upon  the  plain  principle,  said  Judge  Wright  in  Neely's  case, 
*that  one  can  not  willingly  and  knowingly  bring  upon  himself  the  very 
necessity  which  he  sets  up  for  his  defense/  It  would  follow,  therefore, 
that  the  conduct  of  the  party  must  show  that  he  knowingly  and  willing- 
ly used  language,  or  did  acts  which  might  reasonably  lead  to  an  affray 
or  a  deadly  conflict;  and  that  something  besides  merely  going  to  the 
place  where  a  person  slain  is,  with  a  deadly  weapon,  for  the  purpose  of 
provoking  a  difficulty,  or  with  the  intent  of  having  an  affray,  is  re- 
quired in  order  to  constitute  such  wrongful  act.  But  it  is  not  neces- 
sary that  the  additional  acts  or  words  should  be  done  or  said  at  the 
time  of  the  homicide  (Neely^s  case).  The  former  conduct  of  the  de- 
fendant towards  the  party  slain,  with  all  of  the  attending  circumstances 
occurring  before,  and  in  connection  with  the  fact  that  he  went  to  the 
person  slain,  and  his  language  and  bearing  towards  him  at  the  time  of 
the  homicide,  may  and  frequently  do  constitute  that  character  of 
provocation  which  estops  defendant  from  pleading  the  necessity  which 
could  otherwise  be  interposed.^' 

Judge  Hurt,  in  Franklin  v.  State,  30  Texas  Crim.  App.,  640,  says : 
"A  party  may  have  a  perfect  right  of  self-defense,  though  he  may  not 
be  wholly  free  from  blame  in  the  transaction,  the  question  being  what 
is  the  nature  of  the  blame?  If  the  blame  or  wrong  was  not  intended 
to  produce  the  occasion,  nor  an  act  which  was  tmder  the  circumstances 
reasonably  calculated  to  produce  the  occasion  or  provoke  the  diflSculty, 
then  the  right  of  self-defense  would  be  complete,  tliough  the  act  may 
not  be  blameless.  But  if  the  act  was  a  violation  of  the  law  and  was 
reasonably  calculated  to  produce  the  occasion,  then  the  right  of  self- 
defense  would  be  abridged.'*  And  in  discussing  the  charge  complained 
of  in  that  case,  said:  "But  the  objection  to  the  charge  is  that  it  is 
too  general.  The  wrongful  act  is  not  named,  and  the  jury  might  be- 
lieve certain  acts  as  wrongful  which  are  not  such  in  law.  The  defend- 
ant might  heve  gone  to  the  house  without  any  intent  to  injure  him, 
and  yet  his  presence  there  might  have  been  in  one  sense  wrongful,  but 
not  illegal  nor  calculated  to  provoke  the  occasion.  This  being  the  case, 
his  right  of  self-defense  would  not  be  abridged.  The  charge,  it  is 
true,  restricts  the  wrong  to  a  misdemeanor,  but  the  acts  constituting 
the  misdemeanor  are  not  disclosed.*' 

The  same  learned  Judge  on  the  second  appeal  of  the  Franklin  case, 
reported  in  34  Texas  Crim.  Rep.,  286,  after  discussing  and  approving 
the   doctrine   enunciated   in   Eeed's   case,   supra,   uses   this   language : 
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"Again,  and  as  we  have  already  said,  one  may  be  guilty  of  a  ifrongful 
act  which  produces  the  necessity  to  kill  and  be  guilty  of  no  offense, 
though  he  take  life.  If  the  act,  though  wrongful,  be  not  illegal  and 
be  not  intended  to  provoke  a  diflBculty,  nor  reasonably  calculated  to 
produce  the  occasion  and  the  necessity  for  taking  human  life,  and  the 
party  kill  to  save  himself,  he  is  justified/* 

The  later  eases  from  the  same  court  have  not  varied  or  altered  this 
rule,  so  far  as  we  understand  it,  but,  on  the  contrary,  have  expressly 
recognized  the  same. 

In  the  case  of  Carter  v.  State,  37  Texas  Crim.  Rep.,  403,  which  was 
reversed  on  account  of  the  failure  of  the  lower  court  to  specifically  ap- 
ply the  law  of  provoking  a  diflBculty  to  the  facts  in  hand,  but  where 
the  general  doctrine,  as  announced  in  the  foregoing  decisions  was  ab- 
Btractly  given  in  charge  by  the  trial  court.  Judge  Davidson  delivering 
the  opinion  of  the  court,  said:  "Again,  a  party  may  be  provoked  into 
a  difficulty,  but  the  person  giving  the  provocation  does  not  lose  his 
light  of  self-defense,  unless  he  intends  to  provoke  the  diflBculty  with  a 
view  to  entering  into  a  fight  with  his  adversary.  The  main  question 
for  the  decision  of  the  jury  is  the  intention  with  which  the  provocation 
vas  given,  and  this  should  be  stated  in  the  charge.  In  every  case  in- 
volving the  question  of  provoking  the  difficulty,  if  the  defendant  pro- 
Toked  the  difficulty  or  produced  the  occasion  for  the  purpose  of  induc- 
ing his  adversary  to  make  the  attack,  so  that  he  could  kill  him,  why 
this  is  murder.  If  there  is  no  felonious  intent,  the  party  intending 
an  assault  and  battery,  and  he  is  forced  to  kill  to  save  his  life,  this  is 
manslaughter;  but  unless  there  is  an  intention  to  have  a  difficulty,  his 
right  of  self-defense  remains  complete.  Some  acts  may  be  committed 
of  such  a  character  as  to  carry  the  intention  with  them.  This,  how- 
ever, is  a  matter  for  the  jury.  The  court,  however,  should  in  all 
eases  submit  the  intention  with  which  the  provocation  is  given.** 

In  Vann  v.  State,  45  Texas  Crim.  Rep.,  434,  it  is  held  "That  the 
court,  in  charging  on  the  law  of  provoking  a  difficulty,  should  have 
instructed  the  jury  tliat  defendant  must  have  said  or  done  something 
which  produced  the  occasion,  or  brought  about  and  provoked  the  diffi- 
culty, before  his  right  of  self-defense  will  be  abridged.** 

And  in  Garza  v.  State,  48  Texas  Crim.  Rep.,  382,  it  is  held  that  *^o 
render  one  guilty  of  provoking  a  difficulty,  he  must  be  shown  to  have 
used  some  language  or  done  some  act  with  that  intent.** 

In  the  recent  able  and  elaborate  opinion  of  Judge  Ramsey  in  Young 
V.  State,  53  Texas  Crim.  Rep.,  416,  where  many  of  the"  authorities 
upon  this  subject  are  reviewed,  it  is  said :  "It  is  undoubtedly  the  law 
of  this  State  that  if  one  provokes  a  difficulty  in  order  to  have  a  pretext 
to  kill  an  adversary,  or  inflict  upon  him  serious  bodily  injury,  he  can 
not  justify  such  killing  on  the  ground  of  self-defense,  altliough  it  may 
subsequently  be  necessary  for  him  to  kill  his  adversary  to  save  his  own 
life.  It  is  the  law,  too,  that  if  one  provokes  a  difficulty  intentionally, 
in  order  to  have  a  pretext  to  inflict  some  unlawful  injury  upon  him, 
but  not  for  the  purpose  of  killing  him  or  inflicting  upon  him  serious 
bodily  injury,  he  can  not  thereafter  justify  such  killing  on  the  ground 
of  self-defense,  but  that  offense  will  not  be  murder,  but  will  ordinarily 
be  manslaughter.     Where,  however,  with  no  intention  of  provoking  a 
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difficulty  'to  kill  or  do  other  imlawf ul  violence,  but  it  is  found  that  the 
acts  and  conduct  of  an  appellant,  though  not  intended  by  him  so  to 
do,  had  the  effect  of  inducing  his  adyersaiy  to  assault  him,  it  can  not 
be  held  that  he  thereby  loses  his  right  of  self-defense,  or  that  such 
right  is  in  any  sense  impaired/* 

Now  applying  the  law  as  set  forth  in  the  foregoing  decisions  to  the 
facts  of  this  case,  let  us  see  whether  or  not  the  words,  conduct  and  acts 
of  appellant,  before  and  at  the  time  of  the  difficulty,  were  such  as  show 
on  his  part  an  intention  to  provoke  a  difficulty  with  deceased,  and  were 
reasonably  calculated  to  effect  that  object,  and  thereby  so  abridge  his 
right  of  self-defense  as  to  make  the  act  of  killing,  under  the  circum- 
stances, unlawful.  The  testimony  shows  that  appellant's  wife  had  been 
insulted  by  the  deceased,  and  that  the  appellant,  having  been  informed 
of  the  insult,  armed  himself  with  a  view  of  meeting  and  '^calling*'  the 
deceased  about  it,  knowing  that  it  would  likely  bring  about  a  difficulty, 
^because  his  wife  had  told  him  that  the  deceased  had  asked  her  not  to 
tell  him  about  his  conduct,  because  it  would  cause  trouble.  He  and 
deceased  had  known  each  other  intimately  for  years,  and  it  is  reason- 
able to  suppose  that  he  knew  what  effect  abusing  the  deceased  under 
such  circumstances  would  have,  this  being  one  of  the  purposes  for 
which  it  is  shown  he  sought  the  meeting.  Under  the  law  he  clearly 
had  the  right  to  demand  an  explanation  of  the  deceased  of  such  con- 
duct towards  his  wife,  and  if  he  apprehended,  as  the  evidence  showed 
that  he  likely  did,  that  out  of  this  interview  there  might  arise  trouble, 
he  had  the  right  to  arm  himself  for  the  purpose  of  protecting  himself 
from  any  unlawful  assault  that  he  contemplated  deceased  might  make 
upon  himself.  But  this  right  to 'arm  himself  did  not  extend  to  any 
other  purpose  than  the  right  to  protect  himself  from  any  unlawful  vio- 
lence that  might  be  offered  to  him  by  deceased,  and  did  not  give  him 
the  right  to  become  the  aggressor.  (Shannon  v.  State,  35  Texas  Crim. 
App.,  2.)  Now  the  evidence  of  the  defendant  himself  shows  without 
question  that  he  sought  the  deceased,  as  he  says,  for  the  purpose  of 
"calling  deceased  out  and  abusing  him.**  While  he  had  the  right  to 
demand  an  explanation  or  an  apology,  he  had  no  legal  right  to  abuse 
the  deceased,  and  thereby  bring  on  a  difficulty.  The  evidence  shows, 
without  going  into  detail,  that  the  defendant  cursed  end  abused  the 
deceased,  that  the  deceased  immediately  walked  away  from  the  de- 
fendant; that  the  defend^pt  pursued  him,  still  cursing  and  abusing 
him,  using  towards  him  the  most  vile  and  opprobrious  epithets  a  man 
can  use  towards  another,  at  which  time,  according  to  his  own  evi- 
dence, the  deceased  told  him  to   "shut  up,**  whereupon  he  replied: 

"You  G d s b— ,  you  will  have  to  make  me,**  at  which 

deceased  turned  upon  him  with  a  knife,  whereupon  he  began  to  shoot, 
and  while  the  deceased  was  fleeing  for  his  life  he  continued  to  shoot 
until  the  deceased  had  entered  the  store. 

It  iB  a  misdemeanor  xmder  our  law,  punishable  by  fine,  for  any  per- 
son to  curse  or  abuse  another,  or  use  towards  him  any  violently  abusive 
language  under  circumstances  reasonably  calculated  to  provoke  a  breach 
of  the  peace.  (Article  599,  AYhite*s  Penal  Code.)  Now,  it  seems  to  ua 
that,  while  defendant  had  the  right  to  demand  an  explanation  or  an 
apology  from  deceased,  still  this  did  not  give  him  the  right,  in  the 
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event  of  a  refusal  on  the  part  of  deceased  to  satisfactorily  explain  or 
apologize,  to  curse  and  abuse  him  in  such  manner  and  under  such  cir- 
cumstances as  would  be  reasonably  calculated  to  produce  a  breach  of 
the  peace,  because  so  to  do  was  not  only  wrongful  conduct  on  the  part 
of  the  defendant,  but  was  imlawful  as  well,  and,  together  with  his 
acts,  words  and  conduct  at  the  time,  was  reasonably  calculated  to  irri- 
tate and  exasperate  the  deceased  into  making  an  attack  upon  him,  and 
was  tantamount  to  -an  assault  upon  deceased,  and  could  not,  as  we 
view  it,  be  regarded  by  himself  in  any  other  light.  And  if  the  same 
was  done  for  the  purpose  of  causing  deceased  to  attack  him,  thereby 
making  it  necessary  to  defend  himself  from  such  attack  by  deceased 
(and  everyone  must  be  presumed  to  intend  the  reasonable,  natural  and 
probable  consequences  oi  his  acts),  then  it  seems  to  us  that  it  can  not 
be  said  with  reason  that  the  defendant  should  not  be  held  responsible 
for  the  occasion  thus  voluntarily  brought  on  by  himself.  The  law  does 
not  require  that  defendant  should  have  declared  that  the  purpose  of 
his  going  to  meet  the  deceased  was  to  kill  or  do  him  serious  bodily 
injury,  or  to  assault  him,  before  his  right  of  self-defense  could  and 
should  be  abridged,  but  the  test,  we  think,  is:  Do  bis  words,  conduct 
and  acts  at  the  time  make  it  to  reasonably  appear  that  such  was  his 
purpose? 

If  we  are  correct  in  this,  then  it  follows  that,  notwithstanding  the 
fact  that  the  first  shot,  as  contended  by  appellant,  was  fired  by  him 
while  the  deceased  was  facing  him  with  a  knife  in  his  hand,  still, 
under  the  law,  the  killing  under  such  circumstances  would  deprive  him 
of  the  perfect  right  of  self-defense,  and  render  him,  in  our  judgment, 
at  least  guUly  of  the  offense  of  manslaughter.  Hence  it  follows  that 
if  from  his  own  testimony  the  defendant  was  not  entitled  to  ihe  per- 
fect right  of  self-defense,  then  the  testimony  sought  to  be  adduced  by 
the  autopsy  upon  the  body  of  the  deceased  would  be  immaterial,  even 
granting  that  it  would  show,  as  contended  by  appellant,  three  balls  in 
the  body  of  the  deceased.  But,  if  we  are  incorrect  in  tlie  last  holding, 
still  we  think  the  evidence  is  ample  to  show  that  all  of  the  shots  en- 
tering the  body  of  deceased  did  so  from  behind,  and  none  of  them  in 
front,  and  that  the  circumstances  surrounding  the  transaction,  as  testi- 
fied to  by  the  witnesses,  likewise  support  this  theory.  While  it  is  true 
that  no  one,  other  than  the  defendant,  undertakes  to  testify  as  to  the 
attitude  of  the  deceased  at  the  very  moment  of  the  firing  of  the  first 
shot,  still,  the  firing  was  rapid,  almost  instantaneous,  and  the  witnesses 
do  state  that  immediately  after  the  first  shot  the  deceased  was  seen 
fleeing  toward  and  climbing  into  the  back  door  of  the  store,  apparently 
wounded.  From  this  evidence,  and  the  appearance  of  the  wounds 
themselves,  we  think  the  jury  could  fairly  conclude  that  the  deceased 
at  the  time  of  the  difficulty  was  not  facing  the  defendant,  but,  on  the 
contrary,  was  fleeing  from  him,  while  the  defendant  was  pursuing, 
abusing  and  shooting  at  him.  And  so  believing,  we  hold  that  the  court 
did  not  err  in  qverruling  his  motion  for  an  autopsy.  And  while  we 
^are  aware  that  this  ruling  is  in  apparent  conflict  with  the  opinion  of 
the  Honorable  Court  of  Criminal  Appeals  in  this  case  (see  Gray  v. 
State  of  Texas,  55  Texas  Crim.  Bep.,  90)  so  far  as  it  applies  to  the 
refusal  of  the  court  to  order  the  body  exhumed,  and  for  whose  judg- 
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ment  we  entertain  the  utmost  respect,  still,  we  are  constrained  to 
believe  that  the  facts  of  tliis  case  abundantly  show,  as  held  in  the 
dissenting  opinion  of  Judge  Brooks,  that  the  defendant  provoked  the 
diiBculty  with  the  deceased  under  such  circumstances  as  to  deprive 
him  of  the  perfect  right  of  self-defense,  thereby  rendering  the  killing 
of  deceased  unlawful,  so  that  it  then  became  immaterial  to  order  the 
autopsy,  even  though  it  be  conceded  that  it  would  disclose  facts  sus- 
taining appellant's  contention  in  this  respect.  But  we  concur  with 
that  Court  in  their  holding  that  there  may  be  many  instances  in 
'  which,  in  order  to  attain  justice,  an  autopsy  should  be  granted,  and 
that  the  court  should  and  ought  to  have,  even  in  the  absence  of  a 
statute  authorizing  it,  the  inherent  power  to  order  the  exhuming  of 
a  dead  body,  when  it  has  been  made  to  appear  that  justice  and  right 
would  be  defeated  in  the  event  that  such  order  was  not  made. 

By  his  second  assignment  appellant  urges  that  the  court  erred  in 
refusing  to  quash  the  venire  of  25  men  summoned  by  the  sheriflE  under 
the  order  of  the  court,  from  which  to  select  the  juiy  in  this  case, 
contending  that  he  was  entitled  to  select  liis  jury  from  those  drawn 
by  the  commissioners.  At  the  instance  of  tlie  defendant  the  venue 
of  this  case  was  changed  from  Llano  to  Burnet  County,  where  the 
case  was  tried.  It  appears  from  the  bill  of  exceptions  that  at  a  pre- 
vious term  of  the  court,  and  before  this  case  had  in  fact  been  trans- 
ferred from  Llano  to  Burnet  County,  the  court,  in  view  of  the  busi- 
ness then  upon  its  docket,  ordered  the  jury  commissioners  to  select 
a  jury  only  for  the  first  week  of  the  succeeding  term,  which  was  done ; 
that  thereafter  this  cause  was  transferred  to  this  court  and  was  not 
reached  in  the  first  week,  and  no  trial  thereof  during  said  week  was 
demanded  by  the  defendant.  That  on  Wednesday  of  the  second  week, 
at  which  time  no  jury  was  in  attendance  upon  the  court  which  had 
been  selected  by  the  jury  commissioners,  the  case  was  called  for  an 
announcement,  whereupon  the  plaintiffs  waived  a  jury  trial  and  agreed 
to  try  the  case  before  the  court  without  a  jury.  The  defendant  ob- 
jected to  said  waiver  and  demanded  a  trial  by  a  jury  selected  by  the 
jury  commissioners.  Whereupon  the  case  was  set  by  the  court  for 
Friday,  January  17th,  and  the  sheriff  duly  sworn  and  instructed  to 
summon  a  venire  of  twenty-five  men  for  that  day,  which  he  did,  and 
from  which  the  jury  in  this  case  was  selected. 

Article  3150  of  the  Bevised  Civil  Statutes  of  Texas  provides,  among 
other  things:  'That  if  from  any  cause  the  jury  commissioners  should 
fail  to  select  jurors  as  required,  the  court  shall  forthwith  proceed  to 
supply  a  sufficient  number  of  jurors  for  the  term  under  the  provisions 
of  this  title.**  Article  3184  id.  gives  the  court  the  authority  to  direct 
the  sheriff  to  summon  jurors  when  none  have  been  selected  by  the 
juiy  commissioners.  These  articles  have  been  construed  by  the  courts 
and  the  rulings  there  made  expressly  sustain  the  action  of  the  court 
below.  See  Smith  v.  Bates,  28  S.  W.,  64;  Houston,  E.  &  W.  T.  Ry. 
Co.  V.  Vinson,  38  S.  W.,  540;  Western  Union  Tel.  Co.  v.  Everheart, 
10  Texas  Civ.  App.,  468;  Texas  &  P.  Ry.  Co.  v.  Fambrough,  55  S. 
W.,  189;  Texas  Midland  R.  R.  Co.  v.  Crowder,  25  Texas  Civ.  App., 
636 ;  Lucas  v.  Johnson,  64  S.  W.,  823 ;  Hayward  Lumber  Co.  v.  Cox, 
104  S.  W.,  404.     So,  we  take  it,  the  law  was  not  violated  by  the  ac- 
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tion  of  the  coxirt  in  this  respect;  but,  on  the  contrary,  the  proper 
practice  was  pursued. 

The  court  sustained  the  motion  of  the  defendants  to  quash  ceii^in 
depositions  taken  at  tlie  instance  of  plaintiffs  before  John  C.  Oatman, 
a  notary  public  of  Llano  County,  because  the  envelope  in  which  said 
depositions  were  transmitted  did  not  have  endorsed  across  the  seal 
thereof  the  name  of  the  officer  purporting  to  have  taken  the  same,  and 
because  said  officer  did  not  certify  that  he  "in  person"  deposited  the 
same  in  the  mail  for  transmission,  and  because  said  officer  did  not  en- 
dorse on  the  envelope  enclosing  the  same  the  names  of  all  the  parties 
plaintiff,  but  only  endorsed  thereon  the  number  and  style  of  the  cause, 
to  wit :  "No.  1865.    Mrs.  Emma  Phillips  et  al.  v.  Don  F.  Gray  f  and 
because  said  officer  did  not  endorse  on  said  envelope  the  names  of  all 
of  said  witnesses,  but  omitted  therefrom  the  name  of  one  of  said  wit- 
nesses.   Whereupon  the  plaintiffs  moved  the  court  to  permit  them  to 
withdraw  said  depositions  and  forward  the  same  to  said  notary  and 
permit  him  to  correct  and  amend  his  return  in  the  respects  indicated, 
which  motion  was  granted  over  the  objection  of  defendant,  and  said 
depositions  forwarded  to  said  notary  for  the  purposes  indicated.    The 
corrections  and  amendments  were  made  and  the  depositions  again  re- 
turned by  mail  to  the  clerk  of  said  court.    Whereupon  the  defendant 
agaui  filed  his  motion  to  quash  said  depositions:    First,  because  the 
officer  before  whom  the  same  were  taken  did  not  endorse  on  the  en- 
velope in  which  the  same  were  enclosed  the  names  of  the  parties  to  this 
BViit;  and  second,  because  said  depositions  were  not  shown  to  be  la 
the  same  condition  as  when  first  taken,  and  said  defective  return  of 
said  depositions  has  not  been  amended  or  cured  in  the  manner  au- 
thorized by  law.    And  further,  because  the  same  were  returned  to  the 
town  of  Llano  by  mail,  express,  or  some  other  manner  unknown  to 
defendant,  and  again  returned  into  this  court  through  mail  by  said 
Oatman.    This  last  motion,  which  was  not  verified,  was  overruled,  to 
which  defendant  excepted.     The  following  explanation  is  attached  to 
the  bill:   ^^That  when  said  order  was  granted  permitting  said  deposi- 
tions to  be  withdrawn  for  the  purpose  of  permitting  the  officer  who 
took  the  same  to  correct  and  amend  his  return  thereof,  the  depositions 
had,  since  their  receipt  a  few  days  prior  thereto  by  the  clerk,  been  in 
the  possession  of  the  court  and  the  attorneys  in  the  cause,  and  had  no 
appearance  of  having  been  changed,  altered  or  in  any  manner  tam- 
pered with;  that  said  depositions  were  thereupon,  in  accordance  with 
said  order  and  under  the  direction  of  the  court,  forwarded  to  said  of- 
ficer by  due  course  of  mail  to  Llano  to  amend  and  correct  his  return ; 
and  thereafter  the  return  of  said  depositions  was  amended  and  cor- 
rected, and  said  depositions  returned  by  said  officer  into  said  court 
through  mail  in  an  envelope,  under  seal,  addressed  to  and  received 
by  the  clerk  of  this  court,  the  said  envelope  having  the  name  of  the 
(fficer  taking  the  depositions  written  across  the  seal  thereof,  the  offi- 
cer's certificate  thereon  of  depositing  the  same  in  the  mail  being  in 
legal  form,  and  showing  that  he  in  person  deposited  said  envelope 
containing  said  deposition  in  the  mail  for  transmission,  and  with  the 
names  of  the  parties  to  the  suit  written  thereon  as  in  the  first  in- 
VolLIV  Civil— 11. 
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stance,  as  well  as  the  names  of  all  the  witnesses  whose  depositions 
were  therein  contained.  And  that  said  depositions  as  so  returned, 
when  received  into  this  court,  did  not  appear  to  have  been  changed, 
altered  or  in  any  manner  tampered  with  since  they  had  left  the  pos- 
session of  the  court.*' 

We  think  the  ruling  of  the  court,  especially  in  view  of  the  explana- 
tion attached  to  the  bill,  was  correct.  It  seems,  under  the  authorities, 
that  a  deposition  may  be  withdrawn  and  irregularities  corrected  by  the 
oflBcer  taking  them  made  under  the  order  of  the  court.  Certainly  this 
can  be  done  in  the  presence  of  the  court.  In  this  instance  it  is  not 
contended  that  the  depositions  themselves  had  been  in  any  way  tam- 
pered with  or  changed,  but,  on  the  contrary,  they  appeared  to  be  the 
same  as  when  first  taken.  The  only  changes  made  were  those  by  the 
oflScer  to  his  return  in  response  to  plaintiffs'  motion  (Knoxville  Fire 
Ins.  Co.  V.  Hird,  4  Texas  Civ.  App.,  82 ;  Gulf,  C.  &  S.  P.  By.  Co.  v. 
Lyman,  65  S.  W.,  69.)  We  think  the  cases  cited  by  appellant  in 
support  of  his  contention  differ  with  the  case  at  bar  and  do  not  con- 
flict with  the  rule  here  announced.  In  the  case  of  Millikin  v.  Smoot, 
71  Texas,  760,  it  appears  that  the  depositions  were  taken  without  no- 
tice to  the  opposite  party,  for  which  reason  they  were  suppressed. 
Believing  no  error  was  committed  in  refusing  to  quash  the  deposi- 
tions, we  overrule  this  assignment. 

The  sixth,  seventh  and  eighth  assignments  of  error  complain  of  the 
action  of  the  court  in  permitting  Mrs.  Emma  Phillips  and  Sam  Phil- 
lips to  testify  to  the  average  amount  received  by  deceased  from  his 
farm  work,  and  also  the  amount  received  by  him  from  outside  wort 
It  is  shown  that  these  witnesses  qualified  themselves  to  testify  relative 
to  this  matter  by  showing  that  they  were  intimately  acquainted  with 
the  deceased,  and  knew  of  their  own  knowledge  wliat  returns  he  re- 
ceived from  his  work,  and  for  this  reason  we  think  this  evidence  was 
permissible.  See  Tompkins  v.  Toland,  46  Texas,  590;  International 
&  G.  N.  R.  B.  Co.  V.  Kuehn,  2  Texas  Civ.  App.,  215;  Garteiser  v. 
Galveston,  H.  &  S.  A.  Ey.  Co.,  2  Texas  Civ.  App.,  234;  Louisville,  E. 
&  St.  L,  Rv.  Co.  V.  Clarke,  152  U.  S.,  230;  Arkansas  Midland  R.  R. 
Co.  V.  Griffith,  39  S.  W.,  550;  Abbott's  Trial  Evid.  (2d  ed.),  p.  758, 
section  60. 

The  tenth  assignment  of  error,  which  complains  of  the  refusal  of 
the  court  to  permit  appellant  to  read  in  evidence  his  motion  asking 
for  the  appointment  of  a  commission  of  competent  physicians  to  ex- 
hume the  body  of  the  deceased  and  to  make  an  autopsy  thereon,  is 
overruled.  Certainly,  if  the  motion  itself  ought  not  to  have  been 
granted,  it  was  highly  improper  for  the  court  to  permit  the  same  to 
be  read  to  tlie  jury. 

The  court  did  not  err  as  complained  of  in  the  eleventh  and  twelfth 
assignments,  in  declining  to  permit  Dr.  Brownlee,  who  qualified  as 
an  expert,  to  testify  relative  to  his  opinion  as  to  whether  a  45-calibre 
pistol  ball,  striking  a  boily  just  below  the  point  of  the  right  shoulder 
blade,  would  not  pass  diagonally  through  and  out  of  the  body,  but 
would  lodge  therein,  which  evidence  was  offered  in  support  of  appel- 
lant's contention  that  tlie  first  shot  went  into  the  breast  of  deceased 
and  not  in  the  back.     If  we  are  correct  in  what  we  have  heretofore 
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said  relative  to  the  autopsy,  it  seems  to  us  that  the  ruling  therein 
made  would  dispose  of  this  question,  because  this  evidence  became 
immaterial,  in  the  view  that  we  have  taken  of  the  question  there 
raised.  Apart  from  this,  we  are  inclined  to  believe  that  the  opinion 
of  said  witness  as  to  the  question  asked  was  not  otherwise  admissible 
under  the  facts  and  circumstances  in  evidence. 

By  his  thirteenth  and  fourteenth  assignments  of  error  appellant 
complains  of  the  charge  of  the  court  in  not  submitting  to  the  jury 
his  right  to  defend  himself  against  an  apparent  attack  upon  him  by 
the  deceased.  The  charge,  in  our  judgment,  was  a  full  and  clear  pre^ 
sentation  of  the  law  upon  the  subject,  telling  the-  jury  that  the  de- 
fendant would  have  the  right  to  defend  himself  from  any  attack  made 
upon  him  by  the  deceased.  The  evidence  showing  in  this  case,  if 
anything,  an  actual  and  not  an  apparent  attack  by  the  deceased  upon 
the  defendant,  the  charge  was  in  all  respects  a  proper  presentation  of 
the  law  of  the  case,  and  it  was  therefore  not  necessary  to  charge  upon 
an  apparent  attack,  as  the  evidence  did  not  raise  that  issue.  Besides 
this,  if  the  charge  was  not  as  full  as  defendant  desired,  it  was  his 
duty  to  present  a  special  charge  incorporating  his  view  of  the  law  on 
the  subject.  Since  in  our  judgment  no  error  was  committed  in  this 
respect,  this  assignment  is  overruled. 

By  his  fifteenth  assignment  of  error  appellant  complains  generally 
of  the  charge  of  the  court  on  the  subject  of  provoking  the  diflficulty. 
What  we  have  heretofore  said  upon  this  subject  makes  it  unnecessary 
for  us  to  discuss  this  assignment,  and  it  is  therefore  overruled. 

By  his  seventeenth  assignment  appellant  insists  that  the  court  erred 
in  the  following  portion  of  its  charge,  to  wit:  "If  you  believe  from 
the  evidence  in  this  case  that  the  defendant  provoked  a  difficulty  with 
the  deceased,  as  above  explained  to  you,  but  you  believe  from  the  evi- 
dence that  such  difficulty  was  provoked  (if  any  such  was  provoked) 
without  any  intention  to  kill  or  inflict  serious  bodily  injury  upon  de- 
ceased, or  if  you  have  a  reasonable  doubt  as  to  defendant's  intention 
to  kill  or  inflict  serious  bodily  injury  upon  deceased,  and  you  be- 
lieve from  the  evidence  that  defendant  by  his  acts  or  language,  or 
both,  did  provoke  a  difficulty  with  deceased,  which  caused  deceased 
to  attack  defendant,  and  the  defendant,  under  the  influence  of  sudden 
passion  which  rendered  the  mind  of  the  defendant  incapable  of  cool 
reflection,  did  shoot  with  a  pistol  and  thereby  kill  the  deceased,  you 
are  instructed  that  such  killmg  would  be  unlawful,  and  if  you  find 
the  facts  so  to  be  your  verdict  should  be  rendered  accordingly."  And 
by  his  first  proposition  thereunder  it  is  contended  that  this  part  of 
the  court's  charge  was  in  conflict  with  the  preceding  portion  of  the 
charge,  and  when  the  preceding  portion  of  the  charge  referred  to  by 
the  expression  "as  above  explained  to  you,"  is  read  into  it,  the  charge 
is  unintelligible  and  confusing.  We  think,  when  taken  in  connec- 
tion with  the  balance  of  the  entire  charge  given  to  the  jury,  that  no 
error  is  shown,  but  that,  on  the  contrary,  the  charge  given  was  an 
exceptionally  fair  and  clear  presentation  of  the  law,  in  support  of 
which  we  cite  the  cases  heretofore  mentioned  under  our  discussion  of 
the  first  assignment  of  error.  Also  the  case  of  Bearden  v.  State,  46 
Texas  Crim.  Eep.,  144. 
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The  eighteenth  assignment  of  error  complains  of  the  charge  of  the 
conrty    because,    as   appellant   contends,    the   same   was    an    improper 
charge  on  the  measure  of  damages.    The  charge  given  upon  this  sub- 
ject is  as  follows:    "If  you  find  from  the  evidence  and  under  the  law 
given  you  in  this  charge  for  the  plaintiffs,  or  either  of  them,  you  will 
assess  their  recovery  of  damages  at  such  amount,   if   paid  now,  ast 
would  fully  compensate  them  for  the  actual  damages,  if  any,  sus- 
tained by  them,  as  shown  by  the  evidence,  and  such  as  is  fairly  pro- 
portioned to  the  injury  sustained,  if  any,  and  may  include  such  pe- 
cuniary benefits  as  the  plaintiff  Mrs.  Emma  Phillips  had  a  reasonable 
expectation  of  receiving  from  the  deceased.  Will  Phillips,  had  he  lived, 
and  in  addition  to  such  pecuniary  benefits  to  the  plaintiffs  Sadie  Phil- 
lips, Ray  Phillips,  Dale  Phillips  and  Ada  Phillips,  you  may  also  in- 
clude the  reasonable  value  of  the  nurture,  care  and  education  that 
such  children  would  have  received  from  such  parent  had  he  lived,  if 
any  they  would  have  received,  provided  you  find  such  four  last-named 
plaintiffs  to  be  minors  and  entitled  thereto,  and  if  you  find  for  plain- 
tiffs, or  any  of  them,  any  damages  whatever,  you  will  not  allow  actual 
damages  for  any  other  purpose  than  as   above  enumerated   in  this 
paragraph  of  this  charge.'*    And  by  his  proposition  thereunder  appel- 
lant insists  that  the  true  measure  of  damages  is  such  sum  as  would, 
if  paid  now^  compensate  plaintiffs  for  the  pecuniary  benefits  they  had 
a  reasonable  expectation  of  receiving  from  deceased  had  he  not  been 
killed  by  defendant,  taking  into  consideration  the  uncertainties  of  hu- 
man life,  and  the  court  erroneously  instructed  the  jury  that  such  was 
the  measure  of  damages  with  the  uncertainties  of  human  life  elimi- 
nated.    Appellant  insists  that  there  is  a  difference  in  meaning  be- 
tween the   expressions   "had  he  lived,'*   as   contained   in   the   court's 
charge  on  the  measure  of  damages,  and  the  expression  "had  he  not 
been   killed   by   defendant,"    which   should   have   been   used    in    lieu 
thereof,  because  Will  Phillips,  had  he  not  been  killed  by  defendant, 
would  still  have  been  surrounded  by  the  uncertainties  of  human  life, 
etc.,  and  benefits  to  be  derived  by  plaintiffs  from  him  were  necessarily 
limited  by  the  uncertainty  of  the  duration  of  his  life. 

We  are  inclined  to  believe  that  the  charge  as  given  was  correct, 
and  that  the  objection  urged  thereto  was  hypercritical.  In  the  case 
of  International  &  G.  N.  Ry.  Co.  v.  McVey,  99  Texas,  28,  a  charge 
similar  to  the  one  under  consideration,  relative  to  the  nurture,  main- 
tenance and  education  that  a  father  was  supposed  to  give  to  his  chil- 
dren, was  approved.    We  therefore  overrule  this  assignment. 

The  other  assignments  which  complain  of  the  action  of  the  trial 
court  in  overruling  certain  exceptions  presented  to  the  petition  and 
in  failing  to  give  certain  special  charges,  are  all  overruled,  because  we 
think  that  the  ruling  of  the  court  in  these  respects  was  correct. 

Feeling  that  the  judgment  of  the  court  below  is  amply  sustained 
by  the  evidence,  and  is  not  excessive,  and  finding  no  reversible  error 
in  the  record,  the  same  is  in  all  things  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Missouri^  Kansas  &  Texas  Railway  Company  of  Texas  bt  al.  v. 

W.  J.  Rogers. 

Decided  February  24,  1909. 

Statement  of  Faeta — Coimty  Court. 

The  Act  of  May  26,  1907,  Laws,  30th  Leg.,  p.  509,  requiring  ori^nal  atate- 
ments  of  facta  to  be  sent  up  on  appeal,  and  not  copied  in  the  transcript,  applies 
to  appeals  from  the  county  as  well  as  the  district  courts. 

Appeal  from  the  County  Court  of  Llano  County.  Tried  below  be- 
fore Hon.  A.  H.  Willbem. 

The  judgment,  on  final  submission  of  the  case  was^  on  April  7, 
1909,  reversed  and  rendered  for  appellant  as  to  the  Houston  &  T.  C. 
B.  Co.,  and  was  reversed  as  to  the  Missguri,  K.  &  T.  By.  Companies, 
unless  the  appellee  should  remit  all  damages  above  $208.39.  These 
rulings  were  entirely  on  questions  of  fact  and  are  not  reported. 

S.  B.  Fisher,  J.  H.  Tallichet  and  8.  W.  Fisher  (Baker,  Boits, 
Parker  &  Garwood,  of  counsel),  for  appellant  Houston  &  T.  C.  B.  Co. 

Fisei  &  McClendon,  for  appellants  Missouri,  £.  &  T.  By.  Co.  and 
Missouri,  K.  &  T.  By.  Co.  of  Texas. 

McLean  &  Spears,  for  appellee. 

PISHEB,  Chief  Justice. — Appellant  has  filed  in  this  case,  which 
is  now  pending  in  this  court,  an  application  for  writ  of  certiorari  to 
the  clerk  of  the  County  Court  of  Llano  County,  Texas,  to  require 
him  to  send  up  as  a  part  of  the  record  in  this  cause,  and  incorporate 
in  the  transcript  therein,  a  statement  of  the  facts  prepared  and  filed 
in  the  trial  court.  It  is  stated  in  the  application  that  this  case  is 
properly  on  appeal  to  this  court,  which  we  find  to  be  the  fact,  and 
that  the  appellant  has  filed  the  record  and  the  original  statement  of 
facts  in  this  court  within  the  time  required  by  the  statute,  and  that 
the  case  was  tried  and  disposed  of  in  the  County  Court  of  Llano 
County;  that  the  clerk  in  making  up  the  transcript  did  not  copy 
and  incorporate  therein  the  statement  of  facts,  but  there  was  sent  up 
in  lieu  thereof  thfe  original  statement  of  facts,  which  accompanied 
the  record,  and  which,  as  said  before,  was  filed  in  this  court  within 
the  time  required  by  statute. 

This  application  for  certiorari  is  based  upon  the  decision  made  by 
the  Court  of  Civil  Appeals  of  the  Sixth  Supreme  Judicial  District  in 
St.  Louis  Southwestern  Bailway  Co.  of  Texas  v.  Nelson,  108  S.  W. 
Hep.,  182,  wherein  it  is  held  that  so  much  of  tlie  Act  of  the  Legisla- 
ture of  1907,  p.  509,  as  requires  the  original  statement  of  facts  to  be 
Bent  up  on  appeal  to  the  Court  of  Civil  Appeals,  has  no  application 
to  appeals  taken  from  cases  tried  and  determined  in  the  County 
Court,  and  that  in  such  appeals  the  statement  of  facts  shall  be  copied 
into  the  transcript  and  record  as  made  up  by  the  clerk  of  the  County 
Court    We  can  not  agree  with  and  approve  the  rule  announced  in  St 
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Louis  Southwestern  Railway  Co.  of  Texas  v.  Nelson,  for,  in  our  opin- 
ion, there  is  no  exception  to  the  statute,  and  that  its  purpose  and  ob- 
ject was  to  require  the  original  statement  of  facts  to  be  sent  up  in 
all  cases,  whether  disposed  of  in  the  District  or  County  Court,  except 
in  those  classes  of  cases  where  there  is  some  special  statute  upon  the 
subject,  which  is  not  the  case  here. 

With  this  view  of  the  question,  we  are  of  the  opinion  that  the  ap- 
pellant has  properly  perfected  its  appeal,  and  that  the  original  state- 
ment of  facts,  being  filed  within  time,  should  be  considered.  There- 
fore we  overrule  the  application  for  certiorari. 

Motion  overruled. 


International  &  Great  Northern  Railroad  Company  v.  Ejng 

Washington. 

Decided  February  24,  1909. 

OaxTier-*Asiaiilt  by  Paiienfirer — Self -Defense. 

A  railway  company  is  not  liable  for  tbe  act  of  its  train  porter  in  inflict- 
ing injury  on  a  passenger  in  justifiable  self-defense  against  assault.  It  was 
error  to  limit  sucli  right  of  defense  against  the  passenger's  attack  to  the  exer- 
cise of  that  high  degree  of  care  to  avoid  injury  to  him  which  a  very  cautious 
and  prudent  person  would  have  exercised  under  similar  circumstances. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  be- 
IW  before  Hon^  Marshall  Surratt. 

King  £  Morris  and  Baker  &  Thomas,  for  appellant. — If  the  appel- 
lant's porter  acted  in  self  defense  the  plaintiff  was  not  entitled  to  re- 
cover. Railway  v.  Laprelle,  27  Texas  Civ.  App.,  496.  It  would  seem 
on  general  principles  that  if  the  party  who  actually  caused  the  injury 
is  free  from  all  civil  and  criminal  liability  therefor,  his  employer  must 
also  be  entitled  to  a  like  immunity.  Railway  v.  Jopes,  142  U.  S.,  24. 
We  cite  as  additional  authorities  in  point:  Railway  v.  Berger,  10  Am. 
&  Eng.  R.  Cases  (N.  S.),  235;  Hanson  v.  Railway,  16  Am.  Rep.,  406. 

Tom  M,  Hamilton  and  J,  W.  Cocke,  for  appellee. — ^The  court  in 
its  main  charge  having  already  fully  charged  upon  the  issue  of  self- 
defense  affirmatively,  from  defendant's  porteif's  standpoint,  if  there 
was  any  error  therein  in  tlie  degree  of  care  exacted  in  avoiding  in- 
jury to  plaintiff  while  exercising  said  right  of  self-defense,  same  was 
invited  and  waived  by  defendant's  express  reference  and  adoption  of 
same  measure  of  care  in  the  latter  part  of  the  requested  charge.  In- 
ternational &  G.  N.  Rv.  Co.  V.  Culpepper,  19  Texas  Civ.  App.,  182; 
Railwav  Co.  v.  Sein,  89  Texas,  63;  Railway  Co.  v.  Botts,  67  S.  W., 
853;  Railway  Co.  v.  Crooks,  66  S.  W.,  1005. 

KEY,  Associate  Justice. — In  this  case  appellee  recovered  a  ver- 
dict and  judgment  against  appellant  for  $250,  as  damages  for  an  as* 
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eault  made  upon  him  while  a  passenger  by  a  porter  on  appellant's 
train.  There  was  testimony  tending  to  show  that  the  plaintiff  made 
an  assanlt  npon  the  porter  with  a  knife,  and  that  the  porter  acted  in 
eeU-^efense.  On  that  phase  of  the  case  the  trial  court  instructed  the 
jury  as  follows: 

"If  you  believe  from  the  evidence  that  the  plaintiff  assaulted  the 
defendant's  said  porter,  and  that  said  porter  in  repelling  such  attack 
strack  the  plaintiff  and  thereby  injured  him,  and  that  in  so  doing  he 
eiercised  that  high  degree  of  care  to  avoid  injuring  plaintiff  herein- 
before charged  to  have  been  his  duty;  in  other  words,  if  you  believe 
that  he  exercised  that  degree  of  care  in  repelling  the  attack  which  a 
very  cautious  and  prudent  person  would  have  exercised  towards  plain- 
tiff under  the  same  or  similar  circumstances  to  avoid  injuring  him, 
then  if  you  so  find  you  will  find  for  the  defendant;  but  in  this  con- 
nection you  are  instructed  that  if  you  should  find  that  plaintiff  did 
make  an  assault  upon  defendant's  porter,  unless  you  find  that  said 
porter  exercised  that  high  degree  of  care  to  avoid  injuring  him  in 
repelling  said  attack  that  a  very  cautious  and  prudent  person  would 
have  exercised  towards  plaintiff  under  the  same  or  similar  circum- 
stances, then  you  can  not  find  for  defendant  under  this  paragraph." 

Appellant  requested,  and  the  court  refused,  the  following  instruc- 
tion: "If  you  believe  from  the  evidence  that  defendant's  porter  was 
assaulted  by  the  plaintiff  with  an  open  knife  in  his  hand,  and  that 
the  defendant's  porter,  in  defense  of  himself  and  his  person,  struck 
the  plaintiff  with  his  fist,  and  that  said  porter  did  not  use  any  more 
force  or  resistance  than  was  necessary  to  repel  plaintiff's  assault,  if 
any,  and  you  believe  that — which  you  may  find  he  did — was  necessary 
to  repel  said  assault,  if  any,  and  that  a  person  of  ordinary  prudence 
m  the  exercise  of  the  care  mentioned  in  the  court's  charge  would  have 
done  as  did  defendant's  porter  in  repelling  the  said  assault,  if  any, 
yon  will  find  for  defendant." 

But  one  assignment  of  error  is  presented  in  appellant's  brief,  and 
it  complains  of  the  refusal  of  the  requested  instruction.  We  think 
appellant  had  the  right  to  have  the  requested  instruction  given,  be- 
cause it  would  have  presented  the  law  of  self-defense  more  specific- 
ally and  aflBrmatively  than  did  the  court's  charge.  However,  we  are 
of  the  opinion  that  both  the  charges — the  one  given  by  the  court  and 
the  one  refused — placed  upon  appellant  a  greater  burden  than  did 
the  law.  In  New  Orleans  &  N.  E.  Ry.  Co.  v.  Jopes,  142  U.  S.,  24, 
vhich  is  quite  similar  to  this  case,  the  Supreme  Court  of  the  United 
States  held  that  if  the  conductor  of  the  railway  acted  in  self-defense 
in  shooting  the  plaintiff,  who  was  a  passenger,  that  the  railway  com- 
pany was  not  liable,  and  that  the  doctrine  of  the  high  degree  of  care 
which  applies  in  other  cases  when  a  passenger  is  injured  had  no  ap- 
plication. In  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  LaPrelle,  27  Texas 
Civ.  App.,  496,  this  court  recognized  and  announced  the  same  doc-* 
trine.  But  if  it  should  be  held  that  by  requesting  the  refused  instruc- 
tion appellant  acquiesced  in  and  adopted  the  degree  of  care  mentioned 
in  the  court's  charge,  still  the  refused  instruction  constituted  a  more 
direct  application  of  the  law  to  the  case  as  developed  by  the  testi- 


168  Texas  Civil  Appeals  Bepokts,  Vol.  5i.        [February, 

mohy,  and  the  court  erred  i^  refusing  it.     (Missouri,  K.  &  !•  By. 
Co.  V.  McGlamory,  89  Texas,  635.) 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Galveston^  Habbisburo  &  San  Antonio  Bailway  Company  v. 

James  F.  Powebs  et  al. 

Decided  February  24,  1009. 

1. — OaTrlez^-*InJnry  to  Llye  Stock— Pleading. 

In  an  action  against  a  railroad  company  for  the  value  of  a  mare  killed  by 
the  negligence  of  the  defendant  during  transportation,  petition  considered,  and 
held  not  subject  to  a  special  exception  on  the  ground  that  the  allegations 
were  insufficient  to  apprise  defendant  of  the  facts  which  would  be  relied  on 
by  plaintiff  to  prove  the  market  value  of  the  mare. 

8. — Oarrier  of  Live  Stook — ^Rule  of  Liability. 

Railroad  companies  as  carriers  of  live  stock  are  liable  absolutely  for  loss 
or  injury  to  ^  stock  intrusted  to  them  for  transportation,  unless  the  injury 
is  occasioned '  by  the  act  of  God,  or  the  common  enemy,  or  the  nesUgence 
of  the  shipper,  except  that  they  are  not  liable  for  injury  caused  by  any 
''proper  vice''  or  natural  propensity  of  the  animals  themselves  unmixea  with 
neffligence  on  the  part  of  the  carrier.  Saving  the  exceptions,  the  carrier  is 
liable  as  an  insurer,  even  in  cases  where  no  negligence  on  its  part  is  afltena- 
tively  shown,  and  the  carrier  must  exercise  ordinary  care  to  prevent  injury 
from  being  caused  by  the  natural  propensities  of  the  animals. 

•8. — Same — ^Loss  of  Live  Stook — ^Measure  of  Damage — ^Praotioe. 

When,  in  an  action  against  a  railroad  company  for  the  value  of  an  animal 

lost  by  its  negligence,  the  evidence  is  conflicting  as   to  whether  or  not   the 

animal  had  a  market  value  at  a  certain  time  and  place,  it  is  proper  for  the 

plaintiff  to  introduce  evidence  as  to  the  actual  or  intrinsic  value  of  the  animal 

,as  well  as  to  its  market  value. 

4.'^Same — Same. 

In  an  action  against  a  railroad  company  for  the  loss  or  injury  of  an 
animal,  where  it  appears  that  there  was  no  market  value  for  an  animal  of 
that  kind  at  its  destination,  there  is  no  fixed  rule  of  law  which  requires  the 
plaintiff  to  prove  such  value  at  the  next  nearest  market  place  rather  than 
prove  its  actual  or  intrinsic  value.  The  rules  of  law  for  ascertaining  value 
are  not  inflexible;  the  circumstances  of  each  case  must  control.  What  is  re- 
quired is  that  satisfactory  evidence  be  produced  from  which  the  value  of  the 
property  in  controversy  may  be  ascertained  with  a  reasonable  degree  of  oer- 
tainty. 

5. — ^Hypothetical  Question — ^Based  on  Evidettoe. 

Whenever  it  reasonably  appears  to  the  trial  court  that  there  is  evidence 
fr<Hn  which  the  jury  may  find  a  certain  group  of  facts  to  exist,  such  facts  may 
be  used  as  a  hypothesis  for  a  question  to  an  expert  witness  to  elicit  his  opinion 
ihereon. 

6. — ^Trlal — ^Improper  Argument — Objection — ^Practioe. 

In  order  to  have  an  Appellate  Court  consider  an  assignment  of  error  based 
upon  improper  argument  of  opposing  counsel,  it  is  indispensable  that  objection 
be  made  and  exception  taken  at  the  time  the  argument  is  made,  except  when 
the  trial  judge  has  established  a  rule  that  he  will  in  no  case  sustain  on  objec- 
tion to  improper  argument.    It  is  not  indispensable,  however,  that  a  request 
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be  made  of  the  court  by  the  oomplaining  party  to  charge  the  jury  to  difliegard 
the  objectionable  language. 

Appeal  from  the  Difltrict  Court  of  Bee  County.  Tried  below  before 
Hon.  F.  O.  Chambliss. 

Proctor,  Vandenberge  &  Grain,  for  appellant. 

Claude  Pollard,  Duval  West  and  E.  J.  McMillan,  for  appellee,  St. 
L,  B.  &  M.  By.  Co. 

fly  dk  Daniels  and  Beasley  dk  Beasley,  for  appellee,  J.  F.  Powers. 

NEILL,  AsBOCiATB  Justice. — James  F.  Powers  sued  the  Gktlves- 
ton,  Harrisburg  &  San  Antonio  Bailway  Company  and  the  St.  Louisy 
Brownsville  &  Mexico  Bailroad  Company  to  recover  $1,528  damages 
alleged  to  have  accrued  by  reason  of  the  death  of  a  certain  mare  of 
the  plaintiff,  which  he  claimed  was  caused  by  defendants'  negligence 
while  in  their  possession  for  transportation  from  Befugio  to  San 
Antonio,  Texas.  The  negligence  averred  was,  in  substance,  that  the 
car  in  which  the  animal  was  shipped  was  jerked,  roughly  handled 
and  managed,  delay  in  transportation,  she  was  not  properly  watered 
and  cared  for  in  transportation,  a  delay  in  delivering  her  to  the  con- 
signee after  she  arrived  in  San  Antonio,  and  that  she  was  not  prop- 
erly fed,  watered  and  cared  for  after  her  arrival  at  San  Antonio 
before  delivery  to  the  consignee. 

The  answer  of  the  Galveston,  Harrisburg  &  San  Antonio  Bailway 
Company  consisted  of  a  general  demurrer  and  special  exceptions  to 
plaintiff's  petition,  a  general  denial,  and  a  special  plea  that  the  death 
of  the  animal  was  due  to  an  inherent  vice  and  not  to  any  negligence 
on  its  part  The  other  defendant  pleaded  a  general  denial,  and  es- 
pecially that  it  transported  the  animal  with  reasonable  dispatch  over 
its  line  of  road  and  delivered  her,  uninjured  and  in  good  condition, 
at  the  end  of  its  line  to  appellant,  its  connecting  carrier,  to  be  thence 
carried  to  San  Antonio,  and  that  her  death  was  attributable  to  an 
inherent  vice  which  rendered  her  unfit  for  shipment. 

The  court  overruled  appellant's  exceptions  to  plaintiff's  petition 
and  the  trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff 
against  appellant  for  $750,  and  against  plaintiff  in  favor  of  the  other 
defendant 

Conclusions  of  Fact. — ^It  is  undisputed  that  on  March  4,  1907, 
plaintiff  delivered  a  mare  and  her  six  days'  old  colt  to  the  St.  Louis, 
Brownsville  &  Mexico  Bailway  Company  at  Befugio,  Texas,  to  be 
carried  thence  to  the  city  of  San  Antonio,  the  animals  being  routed 
over  its  line  of  road  to  Placedo  and  from  thence  over  appellant's  line 
to  San  Antonio.  The  mare  was  shipped  and  consigned  to  J.  F. 
Conley,  at  San  Antonio,  for  the  purpose  of  having  her  bred  to  his 
stallion.  The  testimony  was  conflicting  as  to  whether  the  mare,  on 
account  of  having  foaled  so  recently,  was  in  a  fit  condition  for  ship- 
ment   A^  it  was  for  the  jury  to  determine  this  issue,  we  find,  in 
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accordance  with  the  verdict,  that  her  condition  was  such  as  to  admit 
of  her  being  safely  transported  by  rail  over  defendants'  roads  to  her 
destination,  if  ordinary  care  and  prudence  were  used  by  defendants' 
servants  to  that  end.  While  the  evidence  may  be  regarded  as  purely 
circumstantial  we  believe  that  it  reasonably  tends  to  show  that  such 
care  and  prudence  was  not  exercised  by  appellant  after  the  mare  was 
delivered  to  it  by  its  codefendant  at  Placedo  to  be  carried  and  deliv- 
ered to  the  consignee  at  destination.  Such  evidence  tending  to  show 
that  she  was  roughly  handled,  and  not  properly  watered  and  cared 
for  in  transportation,  and  that  there  was  a  delay  in  delivering  her 
to  the  consignee;  and  that  she  was  given  too  much  water  after  she 
arrived  at  San  Antonio;  and  that  such  acts  of  omission  and  commis- 
sion on  the  part  of  appellant  were  negligence;  and  that  «uch  acts  of 
negligence,  or  some  of  them,  were  the  proximate  cause  of  the  mare's 
death,  which  occurred  on  March  14,  1907.  The  evidence  is  also  suflS- 
cient  to  show  that  the  market  value  of  the  mare,  as  well  as  her  in- 
trinsic value,  in  San  Antonio  was,  on  the  day  she  was  delivered  to 
the  consignee,  $725,  and  that  the  expense  incurred  by  appellee  in 
keeping  and  caring  for  the  animal  while  in  the  possession  of  the 
consignee  was  $25,  as  found  by  the  jury. 

Conclusions  of  Law. — 1.  The  first  assignment  complains  of  the 
court's  overruling  appellant's  first  special  demurrer  to  plaintiff's 
original  petition,  which  is  as  follows:  "This  defendant  demurs  spe- 
cially to  plaintiff's  petition  on  the  ground  that  the  allegations  thereof 
are  insufficient  to  apprise  the  defendant  of  facts,  the  knowledge  of 
which  is  essential  to  defendant  in  order  to  enable  .it  to  intelligently 
prepare  its  defense  as  to  the  market  value  of  said  mare  in  San  Antonio 
sued  for  herein,  in  this:  That  the  only  description  given  of  said 
mare  in  said  petition  is  that  she  was  a  certain  bay  mare,  standard 
bred,  and  a  speedy  roadster,  well  developed  and  shapely,  of  kind  and 
gentle  disposition,  healthy,  and  in  the  prime  of  life,  and  possessed  of 
other  good  qualities,  said  petition  failing  to  allege  what  such  other 
•  good  qualities  consisted  of,  the  particular  breeding  of  said  mare,  her 
weight,  her  size  and  age,  and  her  record  for  speed,  or  the  speed  which 
she  was  capable  of  making,  or,  in  fact,  any  particular  trait  which 
would  create  a  market  value  for  the  very  large  amount  sued  for,  said 
petition  utterly  failing  to  allege  any  facts  which  would  constitute  a 
market  value  for  such  animal  so  greatly  in  excess  of  the  market  value 
of  an  ordinary  mare  of  the  general  description  of  plaintiff's  mare,  as 
stated  in  said  petition." 

The  portion  of  the  petition  to  which  the  demurrer  was  directed  is 
as  follows:  "That  at  said  San  Antonio  at  all  times  during  the  month 
of  March,  1907,  there  was  a  market  for  said  mare  and  all  such  like 
animals,  and  that  she  was  at  said  place  at  all  times  during  said  month 
of  March,  1907,  worth  in  said  market  the  sum  of  Fifteen  Hundred 
Dollars.  That  the  market  value  of  said  mare  at  said  San  Antonio, 
at  the  time  she  arrived  there,  and  at  the  time  she  would  have  arrived 
there  had  she  been  transported  with  reasonable  dispatch  was,  as 
stated,  the  sum  of  Fifteen  Hundred  Dollars.  If,  however,  plaintiff 
is  mistaken  in  this,  and  at  said  times  and  place  there  was  no  market 
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for  said  mare  nor  for  such  like  animals^  and  in  fact  she  had  no  market 
yialue  in  said  San  Antonio  at  the  time  she  arrived  there  nor  at  the 
time  she  would  have  arrived  there  had  she  been  transported  with  rea- 
sonable dispatch,  then  plaintiff  says  that  the  mare  was  standard  bred, 
a  speedy  roadster,  well  developed  and  shapely,  of  kind  and  gentle 
disposition,  healthy  and  in  the  prime  of  life,  and  was,  on  accotint  of 
these  and  her  other  good  qualities  and  for  the  purposes  for  which 
she  could  be  used,  of  the  fair  and  reasonable  value  of  Fifteen  Hun- 
dred Dollars  at  said  San  Antonio,  and  at  said  Hefugio,  at  the  time 
she  arrived  in  San  Antonio  as  stated  and  at  the  time  she  would 
have  arrived  there  had  she  been  transported  with  reasonable  dispatch, 
and  was  so  of  the  fair  and  reasonable  value  of  Fifteen  Hundred  Dol- 
lars at  such  and  other  places  at  all  times  during  the  month  of  March, 
1907/' 

The  proposition  asserted  under  the  assignment  is:  '^A  defendant 
is  entitled  to  be  apprised  by  plaintiff's  pleadings  of  the  facts  relied 
upon  by  plaintiff  with  suflScient  explicitness  to  enable  defendant  to 
anticipate  with  reasonable  certainty  the  character  of  evidence  that 
will  be  tendered  to  establish  such  facts,  in  order  that  he  may  have 
the  opportunity  to  make  the  investigation  necessary  to  a  proper  prep- 
aration of  his  defense."  We  think  the  pleading  in  question  fully 
meets  the  proposition  by  conforming  to  every  requisite  of  good  plead- 
ing. 

2.  The  second,  third,  fourth,  eleventh,  twelfth,  seventeenth  and 
twenty-fourth  assignments  of  error,  which  complain  of  the  insuffi- 
ciency of  the  evidence  to  support  the  verdict,  are  disposed  of  adversely 
to  appellant  by  our  conclusions  of  fact.  In  this  connection  we  deem 
it  proper  to  say  that,  in  reaching  the  conclusion  that  the  animal  was 
injured  by  the  negligence  of  appellant,  we  had  in  view,  as  applicable 
to  the  evidence,  these  principles  of  law : 

Carriers  of  live  stock  are  liable  absolutely  for  loss  or  injury  to 
stock  intrusted  to  them  for  transportation,  like  other  common  car- 
riers, unless  the  loss  or  injuries  were  occasioned  by  the  act  of  God, 
or  the  public  enemy  or  the  negligence  of  the  shipper,  except  that  they 
are  not  liable  for  loss  or  injury  caHsed  by  the  "proper  vice"  or  nat- 
ural propensities  of  the  animals  themselves  and  not  by  negligence 
on  the  part  of  the  carriers.  But  the  carrier  is  bound  to  exercise  ordi- 
nary care  to  prevent  loss  or  injury  from  being  caused  from  the 
"proper  vice"  of  the  animals,  and  is  not  excusable  for  loss  or  injuries 
restdting  therefrom  which  might  have  been  prevented  by  the  exer- 
cise of  ordinary  care.  In  order  to  relieve  it  from  liability,  it  must 
appear  that  the  vice  or  natural  propensity  of  the  animal  was  the  sole 
proximate  cause  of  the  loss  or  injury  (Cragin  v.  New  York  Cent. 
By.  Co.,  51  K  Y.,  61;  Penn  v.  Buffalo,  etc.,  Ry.  Co.,  49  N.  Y.,  204; 
Illinois  Cent.  Ry.  Co.  v.  Adams,  42  111.,  474;  Evans  v.  Fitchburg 
By.  Co.,  Ill  Mass.,  142) ;  and  unless  it  so  appears,  the  carrier  is 
liable  as  an  insurer,  even  in  cases  where  no  negligence  on  its  part  is 
affirmatively  shown.  (Pt.  Worth  &  D.  R.  R.  Co.  v.  Greathouse,  82 
Texas,  111;  Kinnick  v.  Chicago,  R.  I.  &  P.  Ry.,  69  Iowa,  665,  27 
Am,  &  Eng.  Ry.  cases,  58;  4  Elliott  on  Railroads  (2d  ed.),  sec.  1548a; 
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Louisville  &  N.  Ry.  Co.  v.  Pedigo,  113  S.  W.  (Ky.),  116;  Southern 
Ex.  Co.  V.  Logan,  115  S.  W.,  184.) 

3.  Under  the  fifth,  sixth  and  seventh  assignments  of  error,  which 
complain  of  the  admission  of  evidence  tending  to  show  the  intrinsic 
value  of  the  mare,  are  asserted  these  propositions:  (1)  "Evidence 
of  intrinsic  value  is  admissible  only  where  it  is  shown  that  the  article 
possesses  no  market  value;"  (2)  "Where,  in  a  suit  against  a  common 
carrier  for  the  loss  of  a  horse  transported  by  it,  it  is  shown  that 
there  is  no  market  value  for  the  horse  at  destination,  then  the  meas- 
ure of  damages  is  the  market  value  of  the  horse  at  the  nearest  mar- 
ket ;'*  and  (3),  "Unless  a  witness  is  shown  to  be  legally  qualified  to 
testify  as  to  whether  or  not  there  is  a  market  value  of  a  given  article 
at  a  particular  place  and  time,  it  is  reversible  error  to  permit  him 
to  testify  in  reference  thereto." 

As  to  the  first  proposition:  The  evidence  as  to  whether  the  animal 
had  a  market  value  in  San  Antonio  was  such  as  might  have  author- 
ized the  jury  to  find  either  way;  and  as  it  could  not  be  told  with 
reasonable  certainty  that  it  would  not  find  in  the  negative  upon  the 
issue,  the  plaintiff  could  not  be  expected,  in  anticipation  that  the 
jury  would  not  so  find,  to  forego  proving  !her  actual  value  and  to 
rest  his  case  alone  upon  the  hypothesis  that  he  had  sufficiently  shown 
her  market  value  so  as  to  require  the  jury  to  so  find.  But,  the  issue 
being  doubtful,  he  had  the  right  to  relieve  himself  of  the  consequence 
of  the  uncertainty  by  proving  her  intrinsic  or  actual  value.  (Pacific 
Express  Co.  v.  Lothrop,  20  Texas  Civ.  App.,  339;  Gulf,  C.  &  S.  P. 
By.  Co.  V.  Jackson,  99  Texas,  343.) 

As  to  the  second  proposition:  There  is  no  hard  and  fast  rule,  that 
we  know  of,  which  requires  the  plaintiff,  in  an  action  against  a  com- 
mon carrier  for  the  loss  or  injury  of  an  animal  delivered  it  for 
transportation  where  there  is  no  market  value  for  one  of  its  kind  at 
destination,  to  prove  its  market  value  at  the  next  nearest  place  where 
there  is  a  market  for  such  an  animal,  to  the  exclusion  of  its  actual 
value.  As  is  said  by  the  Supreme  Court  in  Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Jackson,  supra:  "The  rules  of  law  for  ascertaining  damages 
are  not  infiexible,  but  the  circumstances  of  each  case  must  control. 
What  is  required  is  that  reliable  and  satisfactory  evidence  shall  be 
produced  from  which  the  value  of  the  property  in  controversy  may 
be  ascertained  with  a  reasonable  degree  of  certainty.*'  To  this  end 
it  is  held  that  in  the  absence  of  market  value  at  destination,  the  actual 
or  intrinsic  value  of  the  animal  may  be  shown.  (Gulf,  C.  &  S.  P. 
By.  V.  Anson,  82  S.  W.,  785;  Texas  &  P.  Ey.  Co.  v.  EUerd,  38  Texas 
Civ.  App.,  597;  Atchison,  T.  &  S.  P.  Ry.  Co.  v.  Veale,  39  Texas 
Civ.  App.,  37;  Texas  &  P.  Ry.  Co.  v,  Dishman,  41  Texas  Civ.  App., 
250.) 

The  third  proposition  is  a  mere  abstraction  not  shown  by  the 
statement  under  the  first  proposition,  which  is  referred  to  as  the  one 
to  be  considered  in  support  of  it,  to  have  any  relation  to  the  propo- 
sition, it  not  appearing  therefrom  that  the  witnesses  named  in  it 
did  testify  to  the  market  value  of  the  animal  in  San  Antonio  on  the 
date  she  arrived  there. 

4»    As  before  intimated  in  this  opinion,  we  think  the  evidence  was 
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«uch  that  the  jury  might  have  found  either  way  on  the  question  ks 
to  whether  the  animal  had  a  market  value  in  San  Antonio.  Hence, 
the  court  did  not  err  in  submitting  the  •  issue  of  her  market  value 
there,  which  is  complained  of  in  the  eighth  assignment,  nor  in  sub- 
mitting the  question  as  to  her  intrinsic  value,  as  is  complained  of  in* 
the  ninth.  The  tenth  assignment  raises  the  same  questions  that  are 
presented  by  the  eighth  and  ninth,  and  are  likewiee  disposed  of. 

5.  This  paragraph  of  the  court's  general  charge:  "If  you  do 
not  believe  from  the  evidence  that  the  mare  was  injured  while  being 
shipped,  or  before  her  delivery  by  the  railway  company  in  San  An- 
tonio, or  that  if  she  was  so  injured  that  it  was  not  caused  by  the 
negligence  of  either  of  the  defendants  in  the  manner  as  substantially 
alleged  in  plaintiffs  petition,  or  that  if  she  was  injured  and  such 
was  the  result  of  the  physical  condition  she  was  in  by  reason  of  her 
having  recently  given  birth  to  her  foal,  or  that  if  she  was  so  injured 
by  the  negligence  of  defendant  that  such  injuries  were  not  the  proxi- 
mate cause  of  her  death,  or  that  her  death  resulted  from  the  negli- 
gence of  plaintiff  or  his  agent  or  employe  in  handling  and  caring  for 
her  after  she  had  been  so  delivered  in  San  Antonio,  then  in  either 
such  event  your  verdict  must  be  for  the  defendants,"  embodies  the 
sabstance  of  special  charges  Nos.  2,  3  and  4,  requested  by  appellant, 
the  refusal  of  which  is  the  basis  of  the  thirteenth,  fourteenth  and  fif- 
teenth assignments  of  error.  For  this  reason  said  assignments  are 
overruled.  We  also  overrule  the  sixteenth  assignment,  because  the 
issue  of  contributory  negligence  therein  referred  to  was  correctly  sub- 
mitted in  the  main  charge  to  the  jury. 

6.  Under    the   eighteenth    and    nineteenth    assignments    it    is    as- 
serted as  a  proposition,   that  "It  is   error  to  permit  a  hypothetical 
question  based  upon  facts  to  be  propounded  to  a  witness  when  the 
facts   which    constitute    the    basis    of    such    question    have    not    been 
proven."     It  may  be  laid  down  as  a  rule  that  whenever  there  is  evi- 
dence upon  which  a  jury  may  find  the  existence  of  a  group  of  facts 
upon  which  an  expert  may  base  an  opinion  such  as  is  legitimate  for 
sach  a  witness  to  give,  such  facts  may  be  assumed  as  a  hypothesis 
for  a  question  to  elicit  from  the  witness  his  opinion  deducible  from 
sach  facts.    True,  before  such  facts  can  serve  as  data  for  the  hypothe- 
sis, it  must  reasonably  appear  to  the  court  that  the  evidence  is  such 
as  would  warrant  the  jury  in  finding  that  they   were  proved.     But 
where  there  is  such  evidence  the  court  can  not  arbitrarily  sustain  an 
objection  to  a  question,  based  upon  the  assumption  of  the  existence 
of  such  facts,  asked  an  expert  as  to  a  matter  about  which  he   can 
give  an  opinion  upon  the  assumption  that  such  facts  are 'proved.     For 
if  this  could  be  done  by  the  trial  court,  the  basis  upon  which  expert 
testimony  rests  would,  in  many  instances,  be  destroyed.     The  witnesses 
to  whom  the  hypothetical   questions   referred   to   in   the   assignments 
vere  asked,  were  shown  to  be  experts  in  regard  to  the  matters  under 
inquiry;  and,  we  believe,  the  evidence  as  to  the  facts  upon  which  the 
questions  were  predicated  was  sufficient  to  admit  of  the  finding  of  such 
facts  by  the  jury,  as  a  basis  for  the  questions  upon  which   it   was 
aou^t  to  elicit  the  witnesses^  opinion  as  to  what  was  the  cause  of  the 
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mare's  death.    We,  therefore,  overrule  these,  as  well  as  the  twentieth, 
twenty-first  and  twenty-second  assignments. 

7.  It  appears  from  the  explanation  of  the  trial  judge  appended 
to  the  bill  of  exceptions  taken  to  the  remarks  of  one  of  counsel  for 
plaintiffs,  which  are  the  subject  of  the  twenty-third  assignment  of 
error,  that  "No  objection  was  made  at  the  time  these  remarks  were 
made,  and  no  request  was  made  to  instruct  the  jury  to  disregard 
same  or  have  counsel  withdraw  them."  When  an  exception  has  been 
reserved  by  proper  bill  to  language  used  by  counsel  in  addressing  a 
jury,  this  court  has  authority  to  review  the  action  of  the  trial  court 
in  reference  thereto,  although  there  may  have  been  no  request  by 
the  complaining  party  that  a  charge  be  given  to  the  jury  to  disre- 
gard the  language.  (Western  TJ.  Tel.  Co.  v.  Perry,  95  Texas,  645.) 
But  the  rule  is  that,  unless  objection  is  offered  to  the  argument  at 
the  time  it  is  made,  notice  of  the  objection  will  not  be  taken  in  an 
Appellate  Court.  (Moore  v.  Moore,  73  Texas,  383;  Moore  v.  Rogers, 
84  Texas,  1;  Gulf,  C.  &  S.  F.  Ry.  v.  Hockaday,  14  Texas  Civ.  App., 
613;  Missouri,  K.  &  T.  Ry.  v.  Nesbit,  43  Texas  Civ.  App.,  630; 
American  Freehold,  etc.,  Co.  v.  Brown,  101  S.  W.,  862;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Worth,  107  S.  W.,  961.)  It  is,  however,  held 
that  the  reason  of  this  rule  does  not  apply  when  the  trial  judge  has 
established  a  rule  he  will  in  no  case  sustain  an  objection  to  improper 
argument,  and  will  never  instruct  a  jury  to  disregard  the  argument, 
however  improper  it  may  be.  See  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Washington,  42  Texas  Civ.  App.,  380;  Houston  &  Texas  C.  Ry.  Co. 
V.  Rehm,  82  S.  W.,  527.  It  does  not  appear  that  the  trial  judge  in 
this  case  had  any  such  rule  in  his  court.  Therefore  we  think  the  rule 
of  law  which  requires  objection  to  be  offered  to  the  argument  at  the 
time  it  is  made,  should  govern  here;  and  as  no  such  objection  was 
made,  the  assignment  should  be  overruled. 

8.  The  charge  of  the  court  is  not  obnoxious  to  any  of  the  objec- 
tions urged  against  it  under  the  twenty-fifth  assignment  of  error. 
Nor  did  the  court  err  in  refusing  special  charge  No.  10  requested 
by  appellant;  for,  if  while  the  mare  was  in  the  appellant^s  posses- 
sion she  was  without  feed  or  water,  the  length  of  time  she  was  in 
transit  might  have  had  considerable  "bearing  upon  the  case.'' 

9.  As  there  was  not  a  particle  of  evidence  tending  to  show  that 
the  mare  suffered  any  injury  while  in  the  possession  of  appellant's 
codefendant,  special  charge  No.  8,  requested  by  appellant,  was  prop- 
erly refused. 

There  is  no  error  in  the  judgment,  and  it  is  aflSrmed. 

Affirmed. 
Writ  of  error  refused. 


James  Routledge  v.  Emilie  Elmendorp  et  al. 

Decided  February  24,  1909. 

1.— Oontraot— Sale — Claims  in  Hands  of  Administrator. 

By  a  sale  and  transfer  by  an  administrator  made  under  an  order  of  court 
of  all  claims,  accounts,  notes  and  choses  in  action  ''now  in  the  hands  of  the 
administrator"  and  belonging  to  the  estate,  a  fund  held  in  trust  for  the  estate 
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did  not  pass  unless  it  was  actually  or  constructively  in  the  hands  of  the  ad- 
ministrator at  the  time  of  the  sale. 

2.— 8tae— In  Hands  of — ^DeiLnition. 

The  term  "in  the  hands  of"  means  in  actual  possession,  or  in  such  con- 
dition that  actual  possession  is  legally  with  the  person  described  as  holding 
it  Property  is  not  in  the  hands  of  a  person  when  it  is  doubtful  that  he  could 
obtain  possession  even  by  invoking  the  coercive  powers  of  a  court. 


Wliere  the  claim  of  an  estate  was  of  an  interest  in  a  trust  fund,  and  it 
appeared  that  land  from  which  the  fund  was  realized  was  conveyed  to  a  trustee 
with  the  duty  of  selling  the  land  and  discharging  certain  debts  of  those  hold- 
ing the  equitable  title,  and  that  in  pursuance  of  this  duty,  he  sold  the  land  and 
Uxk  notes  secured  by  a  lien  in  part  payment  of  the  purchase  money,  some 
of  which  w^re  unpaid,  the  trust  was  not  executed,  the  funds  being  in  hands 
of  the  trustee,  and  the  administrator  of  said  estate  had  no  right  to  the  pos- 
session of  any  part  of  it,  and  the  interest  of  the  estate  therein  did  not  pass 
by  a  sale  and  transfer  by  the  administrator  of  all  claims,  notes,  accounts  and 
choses  in  action  "in  his  hands"  at  the  time  of  the  sale. 

i— 8aae — tissue  of  Fact — Charge. 

Where  the  sale  and  transfer  by  an  administrator  was  of  "all  claims  and 
choses  in  action"  belonging  to  the  estate  "now  in  the  hands  of  the  adminis- 
trator," the  question  whether  a  claim  upon  a  trust  fund  was  in  the  hands  of 
the  administrator  was  one  of  fact,  and  it  was  proper  to  submit  that  issue  to 
the  jury. 

6.~0ontraet — ^Intention  of  Parties — ^Parol  Zyidenoe. 

The  sale  and  transfer  being  of  all  claims  and  choses  in  action  belonging 
to  the  estate  "now  in  the  hands  of  the  administrator,"  the  words  in  quotation 
were  open  to  explanation,  and  evidence  that  it  was  not  the  intention  of  the 
parties  that  a  certain  claim  for  an  interest  in  a  trust  fund  in  the  hands  of  a 
trustee  should  be  included  in  the  sale,  did  not  vary  the  terms  of  the  writing, 
and  was  admissible. 

6.^tatement  of  Taeta — Coats — Stenographer. 

Where  the  appellant  applied  to  the  stenographer  to  make  out  a  statement 
of  facts  in  narrative  form  and  he  made  out  one  embodying  the  questions  and 
answers,  and  from  this  appellant  made  a  statement  of  facts,  he  could  not  have 
the  amount  paid  the  stenographer  taxed  as  costs  in  the  case. 

7.— Trial  by  Jnry — ^Diioharge  of  Jnror^— Disabled  Juror — Statnte. 

Under  the  provision  of  the  statute  that  where,  pending  the  trial  of  any 
case  in  the  District  Court,  one  or  more  jurors  not  exceeding  three  may  be 
disabled  from  sitting,  the  remainder  of  the  jury  shall  have  power  to  render 
a  verdict,  the  question  of  disability  must  necesRarily  rest  in  the  judgment  and 
discretion  of  the  trial  judge  and,  unless  it  should  appear  that  there  has  been 
an  abuse  of  such  discretion,  an  Appellate  Court  will  not  disturb  his  action  in 
the  premises.     Kevised  Statutes,  art.  3229. 

I.— teme. 

Where  the  court  discharged  a  juror  and  proceeded  with  the  trial  with 
eleven  jurors,  the  statement  by  the  judge  that  the  juror  was  drunk  and  seemed 
to  have  no  idea  of  the  issues  in  the  case,  must  be  taken  as  founded  on  facts, 
and  his  judgment  that  the  juror  was  wholly  disabled  was  sustained.  Revised 
Statutes,  art.  3229. 

S.— Sale— Burden  of  Proof. 

Where  the  plaintiff  claimed  an  interest  in  a  trust  fund  belonging  to  the 
estate  under  a  sale  and  transfer  of  all  claims  and  choses  in  action  in  the 
hands  of  the  administrfitor  at  the  time  of  the  sale,  proof  by  the  defendant  that 
the  claim  on   the  trust  fund   was  not  in   the   administrator's   hands   at   such 
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time,  defeated  a  recovery;  and  a  requested  charge  that  the  burden  of  proof 
was  on  defendant  to  show  that  such  claim  had  been  excepted  or  reserved  from 
the  transfer^  was  properly  refused. 

10. — ^Adminlitratiott — ^Administrator — ^Helrt— Control  of  Property  after  Distri- 
bution. 

Where  an  administration  had  been  continued  for  the  sole  purpose  of  the 
prosecution  of  two  certain  claims  of  the  estate  after  discharge  of  all  debta  and 
distribution  to  the  heirs  of  all  the  assets,  and  thereafter  a  suit  in  the  District 
Court  involved  the  right  of  the  heirs  to  a  certain  trust  fund  belonging  to  the 
estate,  and  was  determined  in  their  favor,  it  was  error  to  render  jud^^ent 
in  favor  of  the  administrator,  who  was  also  made  a  party,  for  the  use  and 
benefit  of  the  heirs.    The  judgment  should  have  been  in  favor  of  the  heirs. 

ON  BEHEABING. 

11. — Oouaty  Oovrt— -Powers — ^Partial  Discharge  of  Administrator. 

The  Probate  Court  has  full  power  and  authority  to  grant  a  partial  dis- 
charge of  the  administrator  and  to  hol^  him  further  in  his  position  of  trust 
for  only  specified  purposes,  especially  when  he  and  every  one  else  interested  in 
the  estate  agrees  to  it. 

18. — ^Administration — ^Distribution — ^Helrs — Jnrisdlotion  of  Probate  Ooort. 

Where  the  whole  matter  of  administration  of  an  estate  was  fully  closed 
except  as  to  two  certain  claims,  and  all  parties  interested  agreed  to  discharge 
the  administrator  from  all  liability  to  ^that  date  and  that  the  administration 
be  continued  to  reduce  said  claims  to  possession,  and  the  court  so  decreed, 
and  also  decreed  a  partition,  allotting  the  property  to  the  heirs  in  certain 
proportions,  the.  heirs  were  the  only  ones  who  could  defend  in  a  suit  in 
the  District  Court  against  a  claim  upon  the  property  allotted  to  them,  and 
upon  the  determination  of  the  suit  in  their  favor  judgment  should  have  been 
for  them  and  not  for  the  administrator.  Such  a  judgment  could  not  be  an 
interference  with  the  jurisdiction  of  the  Probate  CouH;. 

18. — Same— Control  of  Property  after  Distribution — Statute. 

Where  the  administration  of  the  estate  of  a  decedent  has  been  pending 
for  more  than  twelve  months  the  heirs,  devisees  or  legatees  have  the  right  to 
a  distribution  of  all  the  estate  that  can  be  distributed,  and  when  once  dis- 
tributed the  administrator  cannot  resume  control  of  it.  Revised  Statutes,  arts. 
2168  et  seq. 

14. — Contract— Intention  of  Parties— Sridenoe. 

The  primaiy  object  in  the  construction  of  contracts  is  to  arrive  at  the 
intention  of  the  parties.  This  intention  should  be  arrived  at  if  possible  from 
the  words  of  the  writing  itself,  but  if  the  terms  used  are  not  clear  in  their 
meaning  evidence  of  the  intention  of  the  parties  direct  is  admissible  to  show 
the  sense  in  which  the  words  were  used. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below 
before  Hon.  J.  L.  Camp. 

Julius  Norton  and  James  Routledgey  and  James  Boutledge,  in 
propria  persona^  for  appellant. 

Otto  Stoffel,  Ira  P.  Hildebrand  and  Onion  &  Henry,  for  appellees. 

FLY,  Associate  Justice. — Mrs.  Elise  Haseloff  Hugo  instituted 
this  suit  against  a  large  number  of  persons,  which  was  consolidated 
with  a  suit  in  which  James  Eoutledge  was  the  plaintiff  and  Mrs. 
Hugo,  widow  and  executrix  of  Chas.  Hugo,  deceased,  the  defendant. 
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The  object  of  the  iirst  named  suit  was  to  ascertain  the  parties  to 
whom  a  certain  trust  fund  belonged,  arising  out  of  the  sale  of  prop- 
erty placed  by  deed  in  the  hands  of  her  deceased  husband,  Charles 
Hugo,  on  August  4,  1896,  for  the  benefit  of  B.  F.  Yoakum,  H.  D. 
Kampmann,  deceased,  A.  C.  Schryver,  Hugo  &  Schmeltzer  and 
Elmendorf  &  Company,  who  were  the  owners  of  the  equitable  title 
in  the  property. 

It  was  alleged  that  on  August  4,  1896,  Charles  Hugo,  for  the  use 
and  benefit  of  B.  F.  Yoakum,  H.  D.  Kampmann,  deceased,  A.  C. 
Schryver,  Hugo  &  Schmeltzer,  a  partnership  composed  of  Charles 
Hugo,  Gustav  Schmeltzer  and  William  Heuermann,  and  Elmendorf 
ft  Company,  a  partnership  composed  of  Amalie  Elmendorf  and  other 
persons  unknown  to  the  pleader,'  purchased  at  sheriff's  sale  about 
seventy-nine  acres  of  land,  known  as  the  San  Antonio  Fair  Grounds; 
that  at  the  date  of  the  purchase  the  beneficiaries  named  were  indebted 
to  the  Alamo  National  Bank  in  the  sum  of  $19,000,  evidenced  by 
their  promissory  note  on  which  they  paid  a  sufiScient  sum  to  reduce 
the  said  sum  to  $15,000,  and  to  secure  that  sum  made  another  prom- 
isaory  note,  and  ordered  and  instructed  Charles  Hugo,  trustee,  to  dis- 
pose of  the  property  held  by  him  and  to  pay  off  the  note  and  ex- 
penses, and  to  account  for  the  balance  to  the  beneficiaries.  It  was 
alleged  that  in  execution  of  the  trust  the  property  had  been  sold  for 
$20,000,  of  which  $5,000  was  in  cash  and  $15,000  in  promissory 
notes;  that  the  trustee  had  paid  note  of  the  Alamo  National  Bank 
and  the  expenses,  and  at  time  of  his  death  had  $2,102.23  for  account 
of  the  beneficiaries.  That  since  his  death,  which  occurred  on  Septem- 
ber 14,  1906,  Elise  Haseloff  Hugo,  his  executrix,  had  collected  the 
amount  remaining  on  the  notes  for  the  land  and  held  in  her  posses- 
sion for  distribution  among  those  entitled  to  it  the  sum  of  $10,507.79. 
It  was  alleged  that  H.  D.  Kampmann  was  dead,  and  Elizabeth  Kamp- 
mann, his  widow,  had  qualified  as  survivor  of  the  community  estate; 
that  the  copartnership  of  Hugo  &  Schmeltzer  had  been  dissolved,  and 
Hugo  &  Schmeltzer  Co.  was  claiming  the  interest  of  said  copartner- 
ship; that  Amalie  Ehnendorf  was  dead  and  Geo.  C.  Altgelt  was  her 
administrator. 

Appellant  set  up  a  cross-action  in  the  consolidated  suit,  and  also 
filed  an  answer,  which  pleadings,  consisting  of  some  thirty  pages  of 
the  transcript,  amount  to  a  claim  of  all  the  trust  fund  belonging  to 
the  estate  of  Amalie  Elmendorf,  deceased,  by  virtue  of  a  certain  as- 
signment executed  to  appellant  by  the  administrator  of  the  estate. 
Appellant,  after  alleging  the  creation  of  the  trust  fund  as  herein- 
before set  out,  in  addition  alleged  that  all  the  beneficiaries  made 
payments  on  the  notes,  but  that  Schryver  after  two  payments  failed 
and  refused  to  pay  any  further  amounts,  but  that  Schryver  contended 
for  a  percentage  of  the  trust  fund  equal  to  the  percentage  of  the 
debt  paid  by  him,  and  it  was  the  contention  of  appellant  that  Amalie 
Elmendorf,  whose  share  he  claimed,  was  entitled  to  contribution 
agadnst  Schryver,  and  that  before  Schryver  should  be  permitted  to 
participate  in  a  division  of  the  fund  that  he  sKould  be  charged  with 
the  various  sums  of  money  that  he  should  have  paid  on  the  note. 
Vol.  LIV  Civil— 12. 
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The  heirs  of  Amalie  Elmendorf  claimed  their  share  of  the  trust  fund 
and  alleged  that  the  assignment  to  appellant  was  null  and  void. 

It  was  agreed  by  all  the  parties  to  the  suit  on  March  16,  1908, 
which  agreement  was  embodied  in  an  interlocutory  decree,  that  the 
total  fund,  principal  and  interest,  was  $10,933.10,  out  of  which  should 
be  paid  an  attorney's  fee  of  $250,  and  all  costs  to  the  date  afore- 
said; that  there  be  paid  to  Elizabeth  S.  Kampmann,  both  individu- 
ally and  in  her  representative  capacity  22.028  percent  of  the  fund; 
to  Elise  Haseloff  Hugo,  G.  Schmeltzer,  and  George  and  Lina  Heuer- 
mann,  as  independent  executors  of  the  estate  of  Wm.  Heuermann, 
jointly  22.028  percent;  to  Erna  Elmendorf,  a  minor,  00.734  per- 
cent; to  Cedric  Elmendorf,  a  minor,  00.734;  to  James  Routledge, 
02.937  percent;  making  a  total  disposed  of  by  the  agreement  of 
70.489  percent  of  the  fund  remaining  after  deducting  costs  and  at- 
torney's fees.  It  was  provided  that  the  balance  of  the  fund  should  be 
placed  in  the  hands  of  the  San  Antonio  Loan  &  Trust  Company  and 
bear  4-38/100  percent  per  annum  interest,  and  be  subject  to  the  order 
of  the  court  on  sixty  days'  notice,  and  that  upon  payment  of  the  sums 
named  Elise  Haseloil  Hugo  and  Victor  Hugo  should  be  relieved  from 
any  further  liability  for  the  fund.  It  was  further  stated  in  the  decree 
that  Mrs.  Emilie  Elmendorf,  Dr.  E.  H.  Elmendorf,  Mrs.  Louis 
Dreiss  and  husband,  Louis  Dreiss,  Herman  Tolle,  Leon  ToUe,  Emma 
ToUe,  William  Netter,  Hugo  &  Schmeltzer  Co.,  a  corporation,  should 
take  nothing  out  of  the  fund.  That  decree  disposed  of  all  interests 
except  that  claimed  by  appellant  of  A.  C.  Schryver,  6.  C.  Altgelt  as 
administrator  of  estate  of  Amalie  Elmendorf,  and  the  heirs  of  Amalie 
Elmendorf. 

The  cause  was  tried  by  jury  and  the  court  submitted  it  on  one  issue 
alone  as  follows:  "Did  the  parties  interested  in  the  fund  in  issue  in 
this  case,  by  the  execution  of  the  compromise  agreement  in  evidence 
before  you,  intend  that  their  interest  in  the  trust  fund  in  the  hands 
of  Charles  Hugo  should  be  transferred  to  James  Boutledge?"  To 
which  the  jury  answered  in  the  negative.  Upon  that  answer  the 
court  rendered  a  judgment  that  out  of  the  $3*,095.67  subject  to  its 
orders,  $1,247.05  should  be  apportioned  to  A.  *C.  Schryver,  and  that 
George  C.  Altgelt,  as  administrator  of  the  estate  of  Amalie  Elmen- 
dorf, should  recover  the  remaining  $1,848.62,  and  that  all  the  other 
parties,  among  the  number  being  appellant,  take  nothing  by  the  suit. 
Appellant  made  his  motion  for  a  new  trial,  which  being  overruled,  he 
perfected  an  appeal  to  this  court. 

We  find  that  the  facts  show  that  the  claim  of  the  estate  of  Amalie 
Elmendorf,  deceased,  to  the  trust  fund  in  controversy  was  not  trans- 
ferred to  appellant  by  the  sale  to  him  of  the  notes,  accounts  and 
claims  of  that  estate  in  the  hands  of  the  administrator.  The  neces- 
sary facts  in  connection  with  the  sale  to  appellant  are  fully  set  forth 
in  the  further  course  of  this  opinion.  Appellant  claimed  all  of  the 
trust  fund  belonging  to  the  estate  of  Amalie  Elmendorf  through  an 
assignment  made  to  him  by  George  C.  Altgelt,  administrator,  which, 
after  reciting  that  the  application  to  sell  had  been  made  by  the  heirs 
and  creditors  of  the  estate  and  that  the  County  Court  had  ordered 
the  sale,  is  as  follows:     "Therefore  I,  George  C.  Altgelt,  in  my  offi- 
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cial  capacity  as  administrator  of  the  estate  of  Amalie  Blmendorf, 
deceased,  of  Bexar  County,  Texas,  for  and  in  consideration  of  the 
premises  and  the  sum  of  $50  to  me  in  hand  this  day  paid  by  James 
Eoutledge,  of  Bexar  County,  l^exas,  the  receipt  of  which  is  hereby 
acknowledged,  have  bargained,  sold,  conveyed,  transferred  and  as- 
signed, and  do  by  these  presents  bargain,  sell,  convey,  transfer  and 
assign  unto  the  said  James  Boutledge,  of  Bexar  County,  Texas,  all 
of  file  accounts,  notes,  choses  in  actions,  claims  and  judgments  now 
in  my  hands  of  any  and  every  description  due  and  owing  by  any  and 
all  persons  to  Elmendorf  &  Co.  (so  far  as  the  interest  of  Amalie 
Elmendorf  is  concerned),  or  to  the  estate  of  Amalie  Elmendorf,  de- 
ceased; except,  however,  the  claim  of  George  C.  Altgelt,  administra- 
tor, V.  Benno  Engelke  et  al.,  involved  in  case  No.  14758,  in  45th 
District  Court,  above  mentioned,  and  the  claim  against  city  of  San 
Antonio/'  In  applying  for  the  sale  the  property  is  described  as  "all 
of  the .  accounts,  notes,  choses  in  action,  claims  and  judgments  now 
in  the  hands  of  the  administrator,  due  and  owing  by  any  and  all  par- 
ties/' etc. 

The  right  of  appellant  to  any  part  of  the  trust  fund  must  turn 
upon  whether  it  was  included  in  the  description  given  in  the  applica- 
tion for  sale  and  in  assignment  made  thereunder.  The  interest  of 
the  heirs  of  Amalie  Elmendorf  in  the  trust  fund  held  by  Charles 
Hugo  at  the  time  of  the  sale  was  undoubtedly  covered  by  the  de- 
scriptive language  "accounts,  notes,  choses  in  action,  claims  and 
judgments,'*  but  that  language  is  qualified  by  the  words,  "now  in 
the  hands  of  the  administrator,''  and  unless  the  trust  fund  was  actu- 
ally or  constructively  in  the  hands  of  the  administrator  at  the  time 
of  the  sale  there  was  no  transfer  of  it  to  appellant.  The  question  as 
to  whether  it  was  in  the  hands  of  the  administrator  at  the  time  of 
the  sale  was  one  of  fact  which  could  only  be  determined  by  a  jury, 
and,  therefore,  the  court  did  not  err  in  submitting  the  issue  to  the 
jary.  If  the  interest  in  the  trust  fund  was  not  in  the  hands  of  the 
administrator,  and  if  the  parties  did  not  intend  to  transfer  it,  it  was 
not  a  varying  of  the  written  instrument  for  the  jury  to  find  as  they 
did.    Tlie  first  assignment  of  error  is  overruled. 

The  property  transferred  by  the  administrator  must  be  restricted 
to  that  in  *^is  hands"  at  the  very  time  of  the  transfer.  It  did  not 
refer  to  anything  that  might  be  discovered  and  reduced  to  possession 
by  the  administrator,  but  it  was  a  present  possession  that  was  re- 
ferred to.  Claims  were  excepted  from  the  transfer,  but  they  were  in 
the  hands  of  the  administrator  at  that  time  and  collection  of  them 
wag  being  prosecuted  by  him.  The  term  "in  ihe  hands  of"  means, 
in  actual  possession  or  in  such  condition  that  actual  possession  is 
l^lly  with  the  person  described  as  holding  it.  We  do  not  think 
that  property  is  "in  the  hands  of  a  person"  when  it  is  doubtful  that 
he  could  obtain  possession  even  by  invoking  the  coercive  powers  of 
a  court.  Mere  knowledge  of  the  existence  of  some  sort  of  claim  upon 
the  part  of  the  administrator  would  not  place  it  in  his  hands. 

The  land,  from  the  sale  of  which  the  trust  fund  was  realized,  was 
conveyed  to  Charles  Hugo  and  the  legal  title  was  in  him.  To  him 
was  confided  the  duty  of  selling  the  land  and  discharging  the  debts 
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of  those  who  held  the  equitable  title.  In  pursuance  of  that  duty  he 
sold  the  land  and  took  notes  secured  by  a  vendor's  lien  in  part  pay- 
ment of  the  purchase  money.  Some  of  them  were  not  due  when  the 
sale  to  appellant  was  made.  The  trust  was  not  then  executed  and 
could  not  be  executed  until  those  notes  became  due  and  the  d€*bts  were 
paid.  The  trust  fund  was  in  the  hands  of  the  trustee,  and  the  ad- 
ministrator of  the  Amalie  Elmendorf  estate  had  no  right  to  the 
possession  of  any  part  of  the  trust  fund.  It  was  not  "in  the  hands 
of"  the  administrator  at  the  time  of  the  sale  and  could  not  be  placed 
in  his  hands.  The  sale  did  not  cover  such  a  claim  and  it  could  not 
have  been  in  contemplation  of  the  parties  to  the  sale.   - 

A  number  of  the  heirs  of  Amalie  Elmendorf  swore  that  the  sale  of 
the  interest  of  the  estate  in  the  Hugo  trust  fund  was  never  contem- 
plated, but  the  sale  was  intended  to  cover  and  embrace  a  lot  of  claims 
the  evidence  of  the  existence  of  which  was  in  the  hands  of  the  admin- 
istrator. That  this  was  the  case  fully  appears  from  the  circumstances 
narrated  by  appellant  as  leading  up  to  the  sale.  He  states  that  while 
he  and  others  were  looking  over  the  property  of  the  estate  that  one 
remarked  to  him:  "Why,  here  are  all  those  old  notes  and  claims  of 
all  kinds  owing  to  the  estate;  suppose  you  buy  those.'*  The  reference 
must  have  been  to  the  accounts,  notes,  claims,  etc.,  that  were  evi- 
denced by  inventories,  papers  or  lists  of  claims  then  and  there  present, 
of  which  the  claim  on  the  trust  fund  was  not  one.  The  trivial  price 
paid  for  the  old  claims  indicates  that  there  was  no  intention  to  con- 
vey any  but  claims  that  were  deemed  almost  worthless.  Appellant 
testified:  "I  considered  that  he  was  selling  me  something  that  was 
really  not  worth  anything,  the  chance  of  being  worth  anything  being 
very  remote  because  Mr.  Altgelt  had  reported  them  worthless,  and 
next,  Benno  Engelke  was  the  client  of  Mr.  Hildebrand  and  Benno 
Engelke  had  been  bookkeeper  for  Elmendorf  &  Co.  for  over  thirteen 
years,  and  that  he  kept  the  account  books,  and  I  knew  that  he  was 
the  only  man  in  the  United  States  that  had  an  absolute  knowledge 
of  whether  any  of  these  claims  were  valuable  or  not,  and  I  was  con- 
fident in  my  own  mind  he  would  not  be  selling  them  to  me  for  $50 
if  there  was  one  in  there  worth  over  fifty  dollars."  If  this  be  true, 
then  the  claim  against  the  trust  fund  was  not  included  because 
Engelke  had  reported  that  the  ^tate  had  a  fourth  interest  in  the 
property  from  which  the  trust  fund  was  realized,  which  interest  was 
worth  $3,750. 

The  sale  of  the  claims  to  appellant  was  made,  as  testified,  to  ex- 
pedite a  compromise  among  the  heirs  of  Amalie  Elmendorf,  and 
in  making  the  compromise  they  investigated  the  property  belonging 
to  the  estate  and  it  is  not  pretended  that  there  was  any  evidence  of 
the  claim  on  the  trust  fund  among  the  papers,  and  on  the  other  hand 
appellant  stated  that  he  knew  nothing  of  its  existence. 

If,  however,  we  discard  everything  but  the  language  of  the  transfer 
itself,  there  was  no  transfer  of  the  trust  fund,  because  it  was  not 
"in  the  hands  of  the  administrator"  at  that  time,  either  actually  or 
constructively.  The  administrator,  George  C.  Altgelt,  did  not  for 
that  reason  return  it  on  the  inventory  of  the  estate,  and  he  could 
not  be  bound  by  any  inventory  theretofore  made  by  a  former  admin- 


1909.]  B0UTL£DQ£    V.     ElMENDOBF.  181 

istrator^  nor  even  if  made  hy  himself  under  a  mistake  as  to  the  status 
of  the  property.  (White  v.  Shepperd,  16  Texas,  163.)  The  proprty 
in  question  was  in  the  hands  of  a  trustee  who  had  not  executed  the 
trust  and  it  could  not  have  heen  taken  in  any  manner  by  the  ad- 
ministrator into  his  hands.  The  fund  was  no  part  of  the  assets  of 
the  estate,  but  had  been  set  apart  by  the  owners  of  it  to  a  certain 
purpose,  and  any  daim  against  it  depended  on  a  contingency  which 
had  not  happened  when  the  sale  of  the  claims  of  the  estate  was  made. 
In  his  inventory  George  C.  Altgelt  did  not  list  certain  claims,  among 
which,  it  may  be  presumed,  was  the  claim  on  the  trust  fund,  for  the 
reason,  as  stated  by  him,  that  he  had  "not  yet  been  able  to  identify 
it  or  reduce  it  to  possession.*'  That  undoubtedly  was  a  true  and  valid 
reason  for  not  listing  the  claim  on  the  trust  fund.  It  was  never  "in 
his  hands''  or  in  those  of  any  former  administrator  at  any  time,  as 
fully  appears  from  the  testimony.  Not  being  "in  his  hands"  at  the 
time  of  the  transfer  of  tlie  claims  and  accounts  it  did  not  pass  by 
the  transfer. 

The  construction  placed  by  us  on  the  term  "in  the  hands  of"  is 
supported  by  all  decisions  coming  under  our  notice.  Price  v.  Society, 
30  Atl.,  139 ;  Swan  v.  Warren,  138  Mass.,  11 ;  Pruitt  v.  Armstrong, 
56  Ala.,  306.  In  the  case  first  cited  it  was  held  that  money  in  a 
savings  bank  was  in  the  hands  of  the  person  who  had  deposited  it, 
the  reasons  given  for  so  holding  being:  *^hile  in  the  bank,  it  was 
in  the*  hands  of  an  institution  conducted  for  the  sole  benefit  of  its 
depositors,  and  of  which  they  were  the  equita'ble  owners;  and,  al- 
though the  bills  or  coins  that  the  pensioner  originally  left  there  could 
no  longer  be  identified,  and  it  might  be  that  they  and  all  the  cash 
funds  then  belonging  to  the  bank  had  been  loaned  out  or  otherwise 
invested,  it  is  our  opinion  that  his  pension  money  can  fairly  be  said 
to  have  been  still  in  his  hands,  within  the  meaning  of  our  statute 
of  exemptions."  The  test  in  that  case  was  the  power  of  the  pensioner 
to  take  his  money  into  his  actual  possession.  He  had,  in  other  words, 
constructive  possession  of  the  money  in  the  bank.  He  had  the  right 
to  demand  and  receive,  and  it  was  therefore  "in  his  hands." 

The  fourth,  fifth,  sixth,  seventh,  eighth,  ninth  and  eleventh  assign- 
ments of  error  attack  the  action  of  the  court  in  admitting  testimony 
of  the  administrator  of  certain  of  the  heirs  of  Amalie  Elmendorf 
and  of  attorneys  for  some  of  them  as  to  their  knowledge  of  the  ex- 
istence of  the  trust  fund  and  as  to  their  intention  in  connection  with 
it.  Appellant  testified  that  no  one  knew  of  the  existence  of  the 
claim  on  the  trust  fund  except  Benno  Engelke  and  that  he  was 
confident  that  the  claims  would  not  have  been  sold  to  him  by  Benno 
Engelke  if  any  one  included  had  been  worth  fifty  dollars.  He  testi- 
fied, as  to  Engelke,  as  follows:  "I  knew  he  had  been  the  administra- 
tor of  this  estate  for  a  period  of  over  a  year  and  that  he,  by  reason 
of  his  long  service  in  that  business  over  there,  both  as  bookkeeper  and 
as  administrator  of  the  estate,  was  the  man  in  the  best  position  to 
know  whether  the  claims  were  worth  anything  or  not,  and  I  was  con- 
fident he  would  not  be  selling  them  to  me  if  they  were  of  any  value, 
but  I  was  willing  to  buy  them  anyway,  to  get  this  compromise 
through  and  protect  my  client."    If  Benno  Engelke  was  the  omy  man 
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who  knew  about  the  claim^  of  course,  the  witnesses  did  not  know,  and 
they  swore  to  nothing  on  that  score  but  what  appellant  swore  to.  If 
they  knew  nothing  of  the  existence  of  the  claim,  they  could  not  have 
intended  to  sell  it.  The  claim  on  the  trust  fund  was  not  included  in 
the  list  of  claims  nor  in  the  notes  given  by  the  administrator  to  ap- 
pellant. Appellant  showed  by  his  testimony  that  the  claim  agaisk 
the  trust  fund  could  not  have  been  included  in  the  claims  trans- 
ferred, "because  Mr.  Albeit  had  reported  them  worthless.*'  That 
shows  the  intention  of  the  parties  to  convey  only  the  claims  that  Alt- 
gelt  had  reported,  and  the  trust  fund  was  not  reported.  We  do  not 
think,  in  view  of  the  admissions  of  appellant,  that  he  is  in  a  position 
to  complain  of  the  testimony  as  to  knowledge  and  intention.  The 
administrator  swore  positively  that  the  claim  was  never  in  his  hands. 

The  words  "now  in  the  hands  of  the  administrator*'  were  open  to 
explanation,  and  the  court  allowed  both  appellant  and  appellees  to 
state  their  intention  in  regard  to  their  use,  and  we  think  that  the 
testimony  was  permissible.  The  intention  of  the  parties  was  the 
main  point,  and  if  it  could  not  be  gained  from  the  instrument  itself, 
other  evidence  could  be  resorted  to.  In  the  case  of  Smith  v.  Brown, 
66  Texas,  543,  the  Supreme  Court  held  it  permissible  to  allow  a 
witness  to  testify  as  to  his  intention  in  executing  a  deed.  The  terms 
of  the  written  instrument  were  not  varied  by  the  evidence  objected 
to.  It  was  merely  explanatory.  In  view  of  the  language  of  the  in- 
strument^  the  circumstances  surrounding  the  sale,  and  the  admissions 
of  appellant,  the  evidence  objected  to  could  not  have  injured  appel- 
lant. Appellant  stated  that  the  trust  fund  was  worth  about  $10,000 
when  he  bought  the  claims,  but  that  he  did  not  know  of  its  existence. 
If  the  claim  was  not  among  those  in  the  hands  of  the  administrator, 
it  will  not  be  seriously  contended  that  it  was  affected  by  the  transfer, 
and  it  is  apparent  from  all  the  circumstances  that  the  parties  were 
contracting  with  regard  to  claims  actually  in  the  hands  of  the  ad- 
ministrator and  subject  to  his  immediate  control  and  disposition. 
No  one  knew  about  the  claim  unless  it  was  the  administrator,  who 
swore  that  it  was  not  in  bis  hands  and  consequently  could  not  have 
been  subject  to  the  contract  of  sale. 

It  appears  from  the  twelfth  assignment  of  error  that  appellant  ap- 
plied to  the  stenographer  to  make  out  a  statement  of  facts  in  nar- 
rative form,  which  he  either  failed  or  refused  to  make,  but  made 
out  one  embodying  questions  and  answers,  and  from  that  appellant 
prepared  the  statement  of  facts  and  he  sought  to  have  the  amount 
paid  the  stenographer  for  the  questions  and  answers  taxed  as  costs 
in  the  case.  The  court  very  properly  refused  to  do  that  and  com- 
plaint is  made  of  that  action.  The  questions  and  answers  prepared 
by  the  stenographer  are  not  a  part  of  the  record  and  it  would  be  an 
anomalous  proceeding  to  tax  them  up  as  costs  in  this  case.  Tinder 
the  law  the  statement  of  facts  should  have  been  put  into  narrative 
form  by  the  stenographer  and  appellant  could  have  compelled  him 
to  comply  with  that  duty,  and  if  he  chose  to  permit  the  dereliction  of 
duty  and  paid  for  a  transcript  of  the  evidence  illegally  prepared,  he 
can  not  make  appellees  pay  for  it.  This  matter  will  be  unimportant 
in  view  of  our  disposition  of  the  case. 
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It  appears  from  the  bill  of  exceptions  made  the  basis  of  the  four- 
teenth assignment  of  error,  that  during  the  course  of  the  trial  one 
of  the  jurors  failed  to  put  in  his  appearance  at  the  hour  to  which 
the  court  had  adjourned,  but  after  some  minutes  came  in  an  intox- 
icated condition,  although  he  stated  he  would  be  sober  in  five  minutes 
and  would  be  sober  next  morning.  Appellant  sought  to  postpone  the 
trial  until  the  following  day  to  allow  the  juror  to  become  sober,  but 
the  court  discharged  the  juror  and  proceeded  with  the  trial  with  a 
juiy  of  eleven  men.  In  his  qualification  of  the  bill  of  exceptions 
the  court  stated :  "That  it  was  evident  that  the  juror  was  very  drunk 
and  when  questioned  did  not  seem  to  have  any  idea  of  the  issues 
involved  in  this  suit;  and,  in  my  judgment,  was  wholly  disabled 
from  sitting  in  the  case/'  It  is  provided  in  article  3229,  Revised 
Statutes,  following  the  Constitution,  that  where,  pending  the  trial 
of  any  case  in  the  District  Court,  one  or  more  of  the  jurors  not  ex- 
ceeding three  may  die  or  be  disabled  from  sitting,  the  remainder  of 
the  jury  shall  have  power  to  render  the  verdict."  The  question  of 
disability  must  necessarily  rest  in  the  judgment  and  discretion  of 
the  trial  judge,  and  unless  it  should  appear  that  there  has  been  an 
abuse  of  such  discretion,  an  Appellate  Court  will  not  disturb  his 
action  in  the  premises.  The  declaration  of  the  trial  judge  that  the 
juror  was  very  drunk  and  that  he  seemed  to  have  no  idea  of  the  issues 
in  the  case,  must  be  taken  as  founded  on  facts,  and  his  judgment  that 
the  juror  was  wholly  disabled  must  be  sustained.  There  is  nothing 
in  the  facts  stated  in  the  bill  of  exceptions  that  militates  in  any  way 
against  the  action  of  the  court.  It  is  insisted  that  the  juror  did  not 
admit  that  he  was  drunk,  but  that  the  court  concluded  that  he  was 
intoxicated  because  of  his  conduct  and  answers.  The  determination 
as  to  whether  a  man  is  drunk  does  not  usually  depend  on  his  admis-*^ 
sion  of  the  fact,  but  on  the  other  hand,  as  experience  teaches,  is  in 
the  face  of  protestations  of  being  sober.  The  question  as  to  whether 
he  was  drunk  and  disabled  from  sitting  on  the  jury  was  not  confided 
to  the  judgment  of  the  drunken  juror,  biit  to  that  of  the  trial  judge. 

The  fifteenth,  sixteenth,  eighteenth,  nineteenth,  twentieth,  twenty- 
second  and  twenty-third  assignments  of  error  are  disposed  of  in  the 
discussion  of  the  matters  hereinbefore  set  forth,  and  the  special  charge, 
the  refusal  of  which  is  made  the  subject  of  the  seventeenth  assign- 
ment, was  properly  refused  because  the  transfer  of  the  claim  from 
Altgelt,  administrator,  did  not  on  its  face  transfer  the  claim  to  the 
trust  fund  to  appellant,  and  the  burden  did  not  rest  on  appellees  to 
show  that  the  claim  had  been  reserved  and  excepted  from  the  trans- 
fer. When  it  appeared  that  the  claim  was  not  in  the  hands  of  the 
administrator  appellees  had  met  the  case  of  appellant  without  proof 
of  any  reservation  or  exception.  Under  the  facts  of  the  case  the  court 
would  have  been  justified  in  instructing  a  verdict  for  appellees. 

All  of  the  appellees,  except  Emilie  Netter,  George  C.  Altgelt  and 
A  C.  Schryver,  have  filed  a  cross-assignment  of  error  in  which  that 
part  of  the  judgment  is  assailed  which  provides  for  the  payment  of 
$1,848.60  to  George  C.  Altgelt,  administrator,  for  their  use  and  bene- 
fit, the  contention  being  that  the  trust  fund  ceased  to  be  assets  of  the 
estate  by  virtue  of  a  compromise  agreement  and  decree  dated  April 
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20,  1905.  In  that  agreement  and  decree  provision  was  made  for  the 
payment  of  all  the  creditors  of  the  estate  of  Amalie  Elmendorf,  and 
the  remaining  property,  with  the  exception  of  the  Hugo  trust  fund, 
was  partitioned  among  the  heirs.  The  following  provisions  appear 
in  the  decree: 

'^All  of  said  creditors  after  being  paid  the  amounts  aforesaid  and 
receiving  the  lands  aforesaid  shall  yield  all  the  remainder  of  said 
estate  to  the  legatees  and  devisees  of  Amalie  Elmendorf  and  thereafter 
said  creditors'  claims  shall  be  deemed  extinguished,  so  that  they  shall 
not  have  any  further  demands  upon  said  estate  and  so  that  all  the 
remainder  of  said  estate  may  vest  in  &raid  legatees  and  devisees  in 
accordance  with  the  terms  of  this  decree  free  and  discharged  from 
all  defbts. 

"It  is  further  ordered,  adjudged  and  decreed  by  the  court  that  the 
said  administrator,  Geo.  C.  Altgelt,  be  and  is  hereby  directed  to  make 
the  payments  herein  provided  for,  and  that  thereupon  said  Altgelt, 
administrator,  as  well  as  the  sureties  upon  his  bond  shall  be  dis- 
charged from  all  liability  to  this  date,  but  the  administration  shall 
be  continued  in  order  to  reduce  to  possession  for  the  benefit  of  said 
legatees  and  devisees  of  Amalie  Elmendorf,  deceased,  two  certain 
claims  yet  outstanding. 

"It  is  ordered,  adjudged  apd  decreed  by  the  court  that  all  property 
of  the  estate  of  Amalie  Elmendorf  not  disposed  of  by  this  decree 
shall  vest  as  follows:  Mrs.  Mary  Engelke,  wife  of  Benno  Engelke, 
1-5;  the  heirs  of  Henry  Elmendorf,  1-5;  the  heirs  of  Emil  Elmen- 
dorf, 1-5 ;  the  heirs  of  Emilie  Netter,  1-5 ;  the  heirs  of  Edward  Elmen- 
dorf, 1-5.  That  the  claims  of  the  following  parties  are  hereby  ap- 
proved and  allowed  as  claims  against  said  estate  for  the  following 
amounts,  viz. :  Otto  Staffel,  as  guardian  of  Armin,  Stella  and  Edward 
Elmendorf,  and  Mary  Elmendorf,  $3,738.20;  Edwin  Kampmann, 
$1,224.05;  San  Antonio  Loan  &  Trust  Co.,  as  guardian  of  the  estate 
of  Emilie  Netter,  $1,224.05;  Dr.  W.  Netter,  $1,224.05;  Mrs.  Henry 
Elmendorf,  individually  and  as  executrix  of  the  estate  of  Heniy 
Elmendorf,  $3,672.16;  Mrs.  Emilie  Elmendorf,  $9,079;  Hermann 
ToUe,  individually  and  as  guardian  of  the  estate  of  Leon  and  Emma 
Tolle,  $3,672.16;  Mrs.  Mary  Engelke,  wife  of  Benno  Engelke,  $3,- 
672.16. 

"And  they  each  of  tKem  do  agree  to  accept  the  moneys  herein  set 
apart  to  them  in  payment  of  their  claim  and  to  accept  from  the 
estate  the  property  set  apart  to  them  herein  for  the  balance  due  to 
them  on  their  respective  claims  and  said  purchase  price  and  property 
accepted  shall  be  in  full  satisfaction  of  their  demands." 

It  is  apparent,  we  think,  from  the  testimony  that  the  "two  cer- 
tain claims  yet  outstanding"  mentioned  in  the  decree  are  the  two 
excepted  from  the  transfer  to  Routledge,  because  there  were  at  that 
time  no  other  claims  outstanding,  the  claim  on  the  trust  fund  not 
being  recognized  as  being  in  existence  at  that  time;  and  because  the 
sale  to  Boutledge  which  excepted  two  claims  was  made  about  the  same 
time  that  the  decree  was  entered.  The  only  purpose,  therefore,  in 
continuing  the  administration  was  the  prosecution  of  thB  two  claimB 
excepted  in  the  transfer  to  Boutledge,  and  all  of  the  debts  being  set- 
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tied  there  could  be  no  necessity  for  placing  the  money  from  the  trust 
fond  in  the  hands  of  the  administrator  and  burdening  it  with  the 
costs  that  would  necessarily  arise  from  its  handling  by  the  adminis- 
trator. It  was  agreed  by  all  parties  "that  George  C.  Altgelt  wa« 
qualified  and  acting  as  administrator  of  the  estate  of  Amalie  Elmen- 
dorf^  deceased,  subject  to  the  limitations  and  qualifications  of  the 
compromise  decree  and  agreement  made  in  said  estate  on  April  20, 
1905/'  That  agreement  was  embodied  in  the  decree  of  that  date 
and  in  it,  as  before  stated,  the  authority  of  the  administrator  was 
limited  to  the  prosecution  of  two  certain  claims.  The  continuance 
of  the  administration  was  limited  and  had  no  reference  to  any  other 
matter  except  the  prosecution  of  the  two  certain  claims. 

The  administrator  claims  in  his  brief  that  the  decree  should  not 
have  specified  that  the  fund  should  be  "for  the  use  and  benefit  of 
certain  persons  named  in  fixed  proportions  because  the  trial  court 
was  without  jurisdiction  to  order  or  direct  the  distribution  of  said 
fund/'  The  proposition  is  that  until  the  close  of  the  administration 
the  County  Court  had  exclusive  jurisdiction  to  decree  a  partition  of 
the  property.  Admitting  the  proposition  to  be  correct,  no  fault  can 
be  found  with  the  decree  of  the  District  Court  which  did  not  inter- 
fere with  the  jurisdiction  of  the  County  Court,  but  merely  followed 
a  decree  of  the  County  Court  which  partitioned  all  the  property  of 
the  estate  in  fixeni  proportions  among  the  heirs.  The  decree  of  the 
County  Court  absolutely  fixed  the  several  interests  of  the  heirs  in  the 
trust  fund  and  they  were  entitled  to  their  proportionate  shares  by 
that  decree  just  as  it  was  decreed  in  the  District  Court.  The  decree 
of  the  County  Court  recognized  the  existence  of  other  property  than 
that  specially  mentioned  therein  because  it  was  "ordered,  adjudged 
and  decreed  by  the  court  that  all  property  of  the  estate  of  Amalie 
Elmendorf  not  disposed  of  by  this  decree  shall  vest"  in  certain  pro- 
portions in  the  heirs. 

Appellant  has  no  ground  of  complaint  as  to  the  share  that  was 
allotted  to  A.  C.  Schryver,  even  though  he  had  any  interest  in  the 
fund.  Schryver  had  a  right  to  a  certain  interest  in  the  trust  prop- 
erty, and  if  he  desired  to  accept  a  less  interest  that  was  his  business 
and  not  that  of  anyone  else.  He  was  not  deprived  of  his  interest  in 
the  property  by  a  failure  to  pay  his  part  of  the  debt,  and  his  deduc- 
tion of  his  part  of  the  debt  from  his  share  was  a  voluntary  act  on 
his  part  He  was  entitled  to  what  was  allotted  to  him  under  the 
agreement  between  the  parties  interested  in  the  trust  property.  Under 
tfnr  view  of  the  case  appellant  had  not  acquired  any  interest  in  the 
trust  fund  and  it  is  immaterial  so  far  as  he  is  concerned  as  to  how 
it  was  divided. 

The  judgment  will  be  reformed  so  as  to  allot  the  money  in  con- 
troversy directly  to  the  different  beneficiaries,  and  as  reformed  will 
be  affirmed. 

Reformed  and  afflrmed. 

ON  MOTION  FOR  REHEARING. 

It  is  insisted  by  Geo.  C.  Altgelt,  administrator,  that  this  court 
erred  in  entering  judgment  in  favor  of  the  Elmendorf  heirs  because 
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it  appears  from  the  record  that  the  estate  of  Amalie  Elmendorf  is 
still  being  administered  and  it  is  the  duty  of  the  administrator  to 
recover  possession  of  and  hold  such  estate  in  trust  to  be  disposed  of 
according  to  law.    The  record  shows  that  all  of  the  heirs  and  legatees 
and  all  of  the  creditors  of  Amalie  Elmendorf  entered  into  an  agree- 
ment which  was  afterwards  with  the  knowledge  and  consent  of  the 
administrator  embodied  in  a  decree,  in  which  it  is  recited  that   all 
the  creditors  had  been  paid  and  the  property  distributed  among  the 
heirs,  after  which  is  the  following:     "It  is  further  ordered,  adjudged 
and  decreed  by  the  court  that  the  said  administrator,  Geo.  C.  Altgelt, 
be  -and  is  hereby  directed  to  make  the  payments  herein  provided  for, 
and  that  thereupon  said  Altgelt,  administrator,  as  well  as  the  sure- 
ties on  his  bond,  shall  be  discharged  from  all  liability  to  this  date, 
but  the  administration  shall  be  continued  in  order  to  reduce  to  pos- 
session for  the  benefit  of  said  legatees  of  Amalie  Elmendorf,  deceased, 
two  certain  claims  yet  outstanding."     It  is  not  claimed  by  the   ad- 
ministrators  that   either   of   the   "claims   yet   outstanding*'    was   that 
against  the  trust  fund.     Altgelt  knew  of  the  existence  of  the  trust 
fund  at  that  time,  and  knew  that  authority  over  it  had  been  taken 
from  him  by  the  decree*     It  was  admitted  that  all  of  the  debts  had 
been  paid  and  that  the  distributees  had  received  their  parts  of  the 
estate  except  out  of  the  fund  in  question.     The  administrator  did  not 
question  the  authority  of  the  court  to  discharge  him  from  all  further 
liability  in  connection  with  the  estate  except  as  to  the  claim  against 
Benno   Engelke  and   others,  and  the  claim  against  the  city  of   San 
Antonio.     The  property  in  the  hands  of  the  trustee  was  not  discov- 
ered after  the  entry  of  the  decree  by  the  administrator  because  he 
swore  that  he  knew  of  the  existence  of  a  claim  before  that  time.     But 
if  he  had  not  known  of  the  existence  of  the  ckim,  the  decree  of  the 
court,  obtained  on  the  petition  of  every  one,  heir,  devisee,  legatee  and 
creditor  and  acquiesced  in  by  the  administrator,  deprived  him  of  all 
authority  over  anything  pertaining  to  the  estate,  except  the  two  par- 
ticular claims  excepted.     There  can  be  no  doubt  that  the  court  had 
full  power  and  authority  to  grant  a  partial  discharge  of  the  admin- 
istrator and  to  hold  him  further  in  his  position  of  trust  for   only 
specified  purposes,  especially  when  he   and  every   one  else  interested 
in  the  estate  agreed  to  it.    The  whole  matter  of  administration  of  the 
estate  was  fully  closed,  except  as  to  the  two  claims.    Why  the  parties 
did  not,  as  they  could  have  done,  close  the  whole  matter  and  relieve 
the  administrator  of  all  connection  with  the  estate,  is  not  disclosed. 
It  may  have  been  that  it  was  thought  better  to  allow  him  to  proceed 
with  the  suit  he  had  instituted,  rather  than  delay  their  prosecution 
by  the  intervention  of  a  large  number  of  parties;  but  whatever  may 
have  been  the  motive,  every  one  agreed^  to  discharge  the  administrator 
from  all  liability  to  that  date  and  that  the  administration  be  contin- 
ued to  reduce  two  certain  claims  to  possession. 

It  was  alleged  and  proved  in  this  case  that  the  administration  had 
been  fully  settled  except  as  to  the  two  claims  herein  mentioned,  and 
the  heirs  of  Amalie  Elmendorf  were  the  only  ones  authorized  to  de- 
fend against  the  claim  upon  the  property  allotted  to  them.  The  ad- 
ministration of  the  estate   of   Amalie   Elmendorf   had   been   pending 
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for  more  than  twelve. months  and  under  the  statute  the  heirs,  devisees 
or  legatees  had  the  right  to  a  distribution  of  all  the  estate  that  could 
be  distributed^  and  when  once  distributed  the  administrator  could 
not  resume  control  of  it.  (Eev.  Stats.,  art.  2158  et  seq,)  As  said 
by  the  Supreme  Court  in  Henderson  v.  Lindley,  75  Texas,  185 :  "The 
result  of  a  rule  that  would  permit  the  partition  of  an  estate,  either 
in  whole  or  in  part,  among  the  heirs,  and  then  allow  the  administrator 
to  resume  control  and  sell  it  for  the  payment  of  debts,  would  lead  to 
inextricable  confusion  and  in  some  cases  to  great  injustice."  .  There 
was  a  full  partition  of  the  estate,  even  including  the  two  claims  for 
which  the  administration  was  continued,  for  in  the  decree  "it  is  or- 
dered, adjudged  and  decreed  by  the  court  that  all  property  of  the 
estate  of  Amalie  Elmendorf  not  disposed  of  by  this  decree  shall  vest 
as  follows,"  giving  the  names  of  those  to  whom  it  was  distributed. 
That  decree  covered  all  property  of  the  estate  whether  known  to  exist 
at  the  time  or  not.  No  one  could  object  to  it  because  every  one  in- 
terested in  it  in  any  capacity  agreed  to  it.  The  administrator  does 
not  claim  that  he  has  incurred  any  expense  or  costs  that  should  be 
paid  by  the  beneficiaries  or  the  estate.  If  he  desired  any  relief  for 
himself  and  sureties  he  should  have  asked  for  it.  If  there  were  any 
expenses  incurred  by  the  administrator  the  record  does  not  disclose  it. 

Under  the  facts  of  this  case  the  court  would  have  been  authorized* 
to  have  instructed  a  verdict  as  against  appellant.  There  is  nothing  in 
the  record  that  tends  to  show  that  an  admitted  and  undisputed  claim 
for  over  three  thousand  dollars  in  money  was  transferred  by  the  heirs 
of  Amalie  Elmendorf  to  appellant  for  the  paltry  consideration  of 
fifty  dollars.  In  the  petition  that  sought  the  compromise  and  the  sale 
of  the  note  and  accounts  to  appellant,  and  which  he  signed,  it  is  stated 
that  all  the  personal  property  held  by  the  administrators  consisted  of 
"a  number  of  odds  and  ends  of  personal  property,  being  all  the  per- 
sonal property  remaining  in  the  hands  of  the  administrator  after 
conveying  the  personalty  to  the  ,  Alamo  National  Bank  above  men- 
tioned." An  undisputed  claim  to  more  than  three  thousand  dollars 
in  money  would  not  be  denominated  "odds  and  ends."  Appellant 
did  not  testify  that  he  intended  to  buy  the  claim  to  the  trust  fund. 
He  was  buying  the  notes  and  accounts  in  the  hands  of  the  adminis- 
trator in  order  to  accomplish  a  compromise  for  his  clients,  and  not 
for  profit.  He  knew  nothing  about  the  trust  fund.  His  intention 
as  well  as  that  of  the  other  contracting  pa/ties,  as  evidenced  by  all 
the  circumstances,  was  to  buy  the  claims  evidenced  by  the  papers  in 
the  hands  of  the  administrator  which  he  had  examined.  Had  it  been 
error  to  admit  evidence  of  the  intention  of  the  parties  and  error  to 
submit  that  issue  to  the  jury,  the  state  of  the  evidence  is  such  that 
neither  injured  appellant.  Neither  the  fund  nor  a  claim  to  it  was 
in  the  handa  of  the  administrator,  and  was  not  included  in  the  con- 
tract of  sale.  There  was  no  error  in  not  submitting  the  matter  of 
the  intention  of  appellant  to  the  jury,  because  his  testimony  removed 
that  issue  from  the  case.  He  did  not  know  of  the  existence  of  the 
fund  and  did  not  intend  to  buy  anything  but  a  lot  of  worthless  paper 
in  order  to  bring  about  a  compromise  and  thereby  further  the  interests  of 
his  clients.     The  consideration  of  fifty  dollars  is  so  grossly  inadequate 
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that  the  oonclusion  is  irresistibly '  reached  that  there  could  have  been 
no  intention  to  convey  the  trust  fund  to  appellant.  The  considera- 
tion is  so  inadequate  that  the  mind  revolts  at  the  enforcement  of  such 
a  contract  if  it  really  existed  as  is  claimed,  and  courts  will  give  the 
parties  who  would  lose  by  it  the  benefit  of  every  doubt  in  the  con- 
struction of  a  contract  dependent  on  such  a  consideration. 

The  words  "now  in  the  hands  of  the  administrator'^  should  be  con- 
strued in  the  light  of  the  circumstances  so  as  to  give  effect  to  the 
intention  of  the  parties.  The  primary  object  in  the  construction  of 
contracts  is  to  arrive  at  the  intention  of  parties.  This  intention 
should  be  arrived  at  if  possible  from  the  ifrords  of  the  writing  itself, 
but  if  the  terms  used  are  not  clear  in  their  meaning  evidence  of  the 
intention  of  the  parties  direct  is  admissible  to  show  the  sense  in 
which  the  words  were  used.  (Kelly  v.  Fejervary  (la.),  83  N".  W., 
791;  Streeter  v.  Seigman  (N.  J.  Eq.),  48  Atl.,  907;  Phetteplace  v. 
British  &  P.  M.  Ins.  Co.  (R.  I.),  49  Atl.,  33;  Andrews  v.  Robertson 
(Wis.),  87  N.  W.,  190.)  In  the  case  of  Lowry  v.  Adams,  22  Vt., 
160,  the  rule  that  should  govern  in  regard  to  the  parol  testimony  as 
to  the  intention  of  the  parties  is  thus  clearly  stated:  "For  the  pur- 
pose of  ascertaining  the  intent  of  the  parties  in  entering  into  any 
contract,  courts  will  look  at  the  situation  of  the  parties  making  it, 
the  subject  matter  of  the  contract,  the  motives  of  the  parties  in 
entering  into  it,  and  the  object  to  be  attained  by  it,  and,  even  in 
cases  where  the  contract  is  reduced  to  writing,  will  allow  all  these 
circumstances  to  be  shown  by  parol  evidence  if  the  intent  of  the 
parties  upon  the  face  of  the  'contract  is  doubtful  or  the  language  used 
by  them  will  admit  of  more  than  one  interpretation.^'  The  parol 
testimony  in  this  case  as  to  intention  of  the  parties  was  admissible, 
and  showed  that  the  plaim  against  the  trust  fund  was  not  within  the 
purview  of  the  contract.     The  motions  for  rehearing  are   overruled. 

Overruled, 

Writ  of  error  refused. 


W.  T.  Connor,  Jr.,  et  al.  v.  J.  N.  Zaohry. 

Decided  February  25,  1909. 

ON  motion  to  stbese  out  bbiefs. 

1. — ^Kotlon — Question  of  Fact — ^Verifloation. 

Where  the  relief  sought  in  a  motion  depends  upon  an  issue  of  fact  it  should 
be  supported  by  evidence  presented  in  some  form  appropriate  to  the  proceeding. 

2.— Briefs— Xotion  to  Strike  Ont— Agreement  as  to  Filing. 

Where  appellees  waived  filing  in  trial  court  and  service  of  appellant's 
brief,  it  will  not  be  struck  out  if  filed  in  the  Appellate  Court  at  any  time  be- 
fore submission.  Having  waived  the  only  statutory  requirement  as  to  time  of 
filing  (Rev.  Stats.,  art.  1417)  appellees  are  not  entitled  to  any  other  protection 
in  the  matter  of  time  and  notice,  either  by  striking  out  briefs  or  postponing 
submission,  unless  they  so  stipulated  in  their  agreement  of  waiver. 
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ON   FINAL    SUBMISSION. 

^— County  Treasurer — School  Fund — Bond — ^Pleading — ^Ezhibitf. 

A  petition  seeking  recovery  from  a  former  county  treasurer  and  his  sure- 
ties  of  money  belonging  to  the  county  school  fund  and  not  accounted  for  or 
paid  over,  declared  on,  described  the  terms  of,  and  attached  as  an  exhibit  his 
bond  as  treasurer  of  the  county  given  under  Rev.  Stats.,  art.  920,  not  that 
as  treasurer  of  the  school  fund,  an  obligation  differing  in  its  terms  and 
given  under  Rev.  Stats.,  art.  921.  A  generM  demurrer  being  sustained  and  the 
caae  dismissed,  plaintiff  obtained  a  new  trial  on  a  motion  which  set  up  and 
made  exhibit  of  the  proper  bond  as  treasurer  of  the  school  fund,  both  instru- 
ments being  of  the  same  date  and  having  the  same  sureties.  He  then  filed 
a  supplemental  petition  stating  that  he  attached  and  made  exhibit  of  the  proper 
bond,  but  not  doing  so  nor  setting  out  its  terms,  and  upon  such  pleading  re- 
covered judgment.  Held,  that  this  constituted  no  sufficient  amendment  ot  the 
petition,  which,  even  if  the  right  bond  had  been,  as  it  was  not,  made  an  ex- 
hibit, was  not  relieved  from  alleging  its  terms;  that  the  suit  still  declared 
on  a  liability  as  county  treasurer,  and  not  as  treasurer  of  the  school  fund; 
and  that  the  allegations  did  not  support  a  recovery  against  defendant  and  his 
sureties  in  the  latter  capacity. 

4.— Coiuty  Treasurer — School  Vand — Suit  on  Bond — ^Parties. 

An  action  against  a  former  county  treasurer  and  the  sureties  on  his  bond 
given  under  art.  921,  Revised  Statutes,  as  custodian  of  the  county  school 
ninds,  was  improperly  brought  by  his  successor  in  office  "for  the  use  and 
benefit  of  the  county."  The  county  in  its  corporate  capacity  had  no  interest 
in  the  fund,  and  its  custody  by  the  treasurer  was  that  of  an  officer  of  the  State, 
not  of  the  county. 

S.—Pleading — Oflleial  Bond — ^Amonnt. 

Petition  in  a  suit  on  a  bond  of  the  treasurer  of  the  county  school  fund 
should  allege  the  amount  of  the  bond.  It  is  filed  by  the  county  judge  and  could 
not  be  judicially  known. 

Appeal  from  the  District  Court  of  Morris  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

John  M.  Henderson,  for  appellants. 

■ 

L  8.  Schluier  and  Terrell  &  French,  for  appellee. — Zachry  not 
only  had  the  right  to  bring  and  prosecute  the  suit,  but  it  was  his 
duty  as  county  treasurer  and  custodian  ot  the  fund  in  question  to 
do  so.  Sayles'  Civil  Statutes,  art.  927  (995) ;  Trustee  Lytle  School 
District  v.  Haas,  24  Texas  Civ.  App.,  433;  Jernigan  v.  Finley,  90 
Texas,  205. 

On  Motion  to  strike  out  Appellants'  Brief. 

HODGES,  Associate  Justice. — The  appellee  filed  this  motion  to 
strike  out  the  brief  of  the  appellants,  and  alleges  as  grounds  therefor, 
that  a  copy  of  appellants'  brief  was  not  filed  in  the  lower  court  within 
the  time  and  in  the  manner  required  by  law  and  the  rules  of  this  court; 
that  it  it  was  ever  filed  at  all  in  the  lower  court  it  was  done  about  the 
23d  day  of  Januarv,  1909,  and  after  this  cause  had  been  set  down  for 
hearing  in  this  court  for  the  28th  day  of  January,  1909;  that  appellee 
had  neither  notice  nor  time  in  which  to  file  his  brief  in  said  cause,  and 
that  no  excuse,  reasonable  or  otherwise,  was  given  by  the  appellants  for 


190  Texas  Civil  Appeals  Beports,  Vol.  54.       [February, 

the  failure  to  file  their  brief  in  the  trial  court.  The  facts  alleged  in  the 
motion  are  probably  suflBcient  to  entitle  the  appellee  to  the  relief  prayed 
for;  but  the  motion  is  not  sworn  to,  neither  is  there  any  accompany- 
ing affidavit,  or  other  evidence  in  support  of  the  facts  alleged.  Where 
the  relief  sought  in  a  motion  depends  upon  an  issue  of  fact,  we  think 
that  facts  relied  on  should  be  supported  by  evidence  presented  in 
some  of  the  forms  appropriate  to  the  proceedings.  This  requirement' 
is  especially  applicable  to  motions  of  which  no  notice  is  required  to 
be  given  to  the  opposing  party,  and  of  which  he  may  have  no  actual 
knowledge.  We  find  among  the  papers  of  this  case  the  following 
agreement:  "We  hereby  waive  filing  and  service  of  the  appellants* 
brief  in  this  cause,  and  agree  that  the  same  may  be  filed  direct  by  the 
clerk  of  the  Court  of  Civil  Appeals.**  This  is  signed  by  the  attorneys 
for  the  appellee.  Article  1417  of  the  Revised  Statutes  requires  the 
appellant,  or  plaintiflE  in  error,  not  less  than  five  days  before  the  time 
of  filing  of  the  transcript  in  the  Court  of  Civil  Appeals,  to  file  with 
the  clerk  of  the  District  Court  a  copy  of  his  brief,  w^hich  shall  be 
deposited  with  the  papers  and  notice  thereof  forthwith  given  the 
appellee,  or  defendant  in  error.  This  is  the  method  prescribed  by 
the  statute  for  notifying  the  appellee,  or  defendant  in  error,  of  the 
filing  of  the  brief  by  the  party  appealing.  An  inspection  of  the 
agreement  filed  among  the  papers  shows  that  the  appellee  in  this 
case  has  waived  that  statutory  requirement  without  also  imposing  any 
condition  as  to  when  the  appellant  should  in  fact  file  his  brief  in 
this  court.  If  the  brief  of  the  appellant,  or  plaintiff  in  error,  is  filed 
in  this  court  at  any  time  before  the  case  is  submitted,  the  law  is 
complied  with  in  that  respect.  Werner  v.  Kaster,  25  S.  W.,  317. 
We  do  not  feel  justified  in  striking  out  the  htiet  of  the  appellants 
because  of  a  failure  to  comply  with  the  statute  as  to  the  time  of  fil- 
ing their  brief  in  the  trial  court  when  they  were  relieved  of  that 
duty  by  the  appellee,  nor  because  they  did  not  give  more  notice  of 
the  filing  to  the  appellee  when  there  is  no  agreement  requiring  them 
to  do  so.  We  may  be  able  to  enforce  agreements,  when  properly 
entered  into  between  parties  to  an  appeal,  but  we  can  not  make  them 
for  the  parties. 

We  are  asked  to  postpone  the  submission  of  this  case,  in  the  event 
we  refuse  to  sustain  the  motion  to  strike  out  the  brief  of  the  appel- 
lants, in  order  that  the  counsel  for  appellee  may  have  time  to  prepare 
and  file  his  brief.  We  do  not  think  this  request  should  be  granted, 
for  the  reason  that  postponements  interfere  with  the  orderly  dispo- 
sition of  the  cases  on  the  docket  of  this  court,  and  frequently  -result 
in  delays  in  the  subn^ission  of  other^  cases  which  the  parties  are 
anxioT^s  to  have  determined,  and  where  proper  diligence  has  been 
exercised  to  that  end.  When  attorneys,  or  parties  to  suits,  waive 
their  rights  as  to  the  filing  of  briefs  in  the  lower  court,  it  is  within 
their  power  in  every  instance  to  safeguard  their  rights  by  proper 
terms  of  agreement.  To  make  the  consequence  of  their  failure  to 
do  this  a  ground  for  postponing  the  submission  of  cases  would  open 
an  avenue  to  a  system  of  practice  which  we  do  not  think  should  re- 
ceive the  sanction  of  this  court. 

The  motion  is  overruled. 
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Opinion  on  Submission. 

HODGES,  Associate  Justice. — On  March  24,  1903,  the  appellee, 
T.  N.  Zachry,  filed  suit  against  W.  B.  Willis,  former  treasurer  of 
Morris  County,  as  principal,  and  the  appellants  as  sureties  on  his 
official  bond.  The  petition  alleges  that  Zachry  was  the  then  duly 
elected  and  acting  treasurer  of  Morris  County,  and  that  he  prosecuted 
this  suit  in  that  capacity  for  the  use  and  benefit  of  Morris  County. 
It  sought  to  recover  of  Willis  and  his  bondsmen  the  sura  of  $830.60 
alleged  to  be  a  part  of  the  school  fund  belonging  to  the  county,  which 
came  into  the  hands  of  Willis  while  he  was  the  treasurer,  and  for 
which  he  had  failed'  to  account  in  making  his  final  settlement.  This 
petition  was  signed  "T.  N.  Zachry  for  himself.**  On  the  7th  day  of 
April  of  the  same  year,  and  before  any  answer  appears  to  have  been 
filed,  an  amended  original  petition  was  filed  by  Zachry  through  his 
attorney,  in  which  he  makes  the  same  allegations  as  to  his  capacity 
and  the  purpose  for  which  the  suit  was  instituted,  and  makes  sub- 
stantially the  following  as  the  statement  of  his  cause  of  action:  That 
Willis  was  elected  treasurer  of  ilorris  County  in  November,  1898, 
and  on  the  15th  of  the  same  month  executed  a  bond  with  the  appel- 
lants as  his  sureties,  and  took  the  oath  of  office  as  prescribed  by  the 
Constitution  and  law;  that  among  the  various  conditions  of  the  bond 
was  that  "The  said  Willis  as  such  treasurer  shall  faithfully  perform 
and  discharge  all  the  duties  required  of  him  by  law  as  county  treas- 
urer, and  shall  pay  over  all  money  that  shall  come  into  his  hands 
during  the  term  of  his  office;  a  copy  of  which  said  bond  is  hereto 
attached,  marked   ^Exhibit   A,^   and   made   a   part   of   this   petition;'* 

that  Willis*  term  of  office  expired  on  the day  of  Novembfer,  1900 ; 

that  during  his  incumbency  large  sums  of  money  which  belonged 
to  Morris  County,  known  and  designated  as  the  "county  school  fund,*' 
came  into  his  possession  as  such  treasurer,  and  it  became  his  duty  to 
account  to  Morris  County  for  the  money  in  his  final  settlement,  or 
to  pay  it  out  according  to  law.  It  is  further  represented  that  the 
fund  collected  and  received  by  Willis  was  money  that  had  been  ap- 
portioned and  set  apart  to  the  county  of  Morris  by  the  State  of  Texas 
from  the  public  school  fund,  and  some  of  it  was  interest  which  became 
due  and  payable  on  the  indebtedness  due  to  Morris  County  for  its 
school  lands  which  had  theretofore  been  sold  by  said  county;  that  at 
the  expiration  of  Willis*  term  of  office  it  became  his  duty  to  make  an 
official  settlement  and  to  account  for  all  the  aforesaid  funds  which 
he  had  received  and  collected  which  he  had  not  paid  out  in  the  manner 
directed  by  law,  and  to  pay  the  same  over  to  the  plaintiff  as  his  suc^ 
cessor;  that  Willis  never  accounted  for  or  paid  over  to  the  plaintiff 
as  treasurer  the  funds  which  went  into  his  possession  as  aforesaid, 
nor  did  he  pay  it  out  according  to  law,  but  still  retained  in  his  pos- 
session the  sum  of  $830.60,  which  sum  he  had  converted  to  his  own 
use  and  benefit;  that  by  reason  of  the  failure  of  Willis  to  pay  out 
said  money  as  it  came  into  his  hands  as  treasurer,  and  by  failing 
and  refusing  to  pay  over  the  same  to  the  plaintiff  Zachry,  his  suc- 
cessor, as  required  by  law,  he  breached  the  condition  of  his  bond,  and 
he  and  his  sureties  thereby  became  liable  to  Morris  County  for  the 
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said  sum  of  money.  The  petition  asks  for  judgment  in  favor  of  the 
plaintiff  in  his  capacity  as  treasurer  aforesaid,  for  the  use  and  benefit 
of  Morris  County,  against  Willis  and  his  sureties  for  the  amount 
sued  for. 

The  bond  marked  "Exhibit  A**  and  referred  to  in  the  petition  has 
the  following  condition:  "Now,  therefore,  if  the  said  W.  B.  Willis 
shall  faithfully  perform  and  discharge  all  the  duties  required  of  him 
by  law  as  treasurer  aforesaid,  and  shall  pay  over  all  moneys  that  may 
come  into  his  hands  during  the  term  of  his  office,  then  this  obligation 
to  be  void;  otherwise,  to  remain  iil  full  force  and  eflEect.*' 

Willis  and  his  bondsmen  answered  by  a  general  demurrer  and  a 
special  exception,  charging  that  the  petition  showed  no  authority  upon 
the  part  of  Zachry  from  the  Commissioners^  Court  of  Morris  County 
to  bring  this  suit,  and  that  the  suit  should  be  abated  and  dismissed 
because  the  plaintiff  showed  no  authority  in  law  to  prosecute  it.  They 
also  pleaded  general  denial,  and  specially  pleaded  the  statute  of  limi- 
tation of  four  years. 

On  September  29,  1906,  a  second  amended  original  petition  was 
filed,  containing  substantially  the  same  averments  embodied  in  the 
first  amended  original  petition.  The  same  amount  was  claimed,  and 
reference  again  made  to  a  bond  alleged  to  be  attached  to  the  petition 
and  marked  "Exhibit  A'*  referred  to  and  made  a  part  of  the  plead- 
ing. However,  the  record  shows  no  such  exhibit  attached.  It  was 
further  alleged  that  the  plaintiff  had  recently  discovered  that  Willis 
while  treasurer  had  paid  out  the  funds  for  which  this  suit  was  in- 
stituted to  one  Will  Lewis,  upon  vouchers  signed  by  the  county  judge, 
for  school  furniture  and  supplies  of  various  kinds  for  schoolhouses ; 
that  the*  payments  so  made  were  without  authority  of  law,  and  that 
by  reason  of  that  fact  Lewis  had  unlawfully  received  the  money.  It 
sought  to  make  Lewis  a  party  to  the  suit,  and  asked  a  recovery  against 
him.  The  petition  further  alleged  authority  from  the  Commission- 
ers^ Court  of  Morris  County  to  institute  this  suit,  and  refers  to  an 
order  to  that  effect  designated  as  "Exhibit  B*'  made  a  part  of  the 
petition.    The  record,  however,  does  not  show  any  such  order  attached. 

The  court  sustained  the  general  demurrer  of  the  defendant  below, 
and  dismissed  the  case.  Later,  upon  application,  that  judgment  was 
set  aside  and  a  new  trial  granted.  In  the  motion  for  a  new  trial  it 
is  alleged  that  by  mistake  of  the  attorneys  who  first  instituted  the 
suit  the  wrong  bond  had  been  attached  to  the  petition  as  an  exhibit; 
and  at  that  time  the  bond  which  was  required  by  law  of  the  county 
treasurer  for  the  security  of  the  school  fund  could  not  be  found;  that 
the  appellants  as  sureties  had  signed  both  bonds.  They  attached  as 
an  exhibit  to  the  motion  the  bond  purported  to  be  signed  by  Willis, 
with  the  appellants  as  his  sureties,  conditioned  as  required  by  law 
for  the  safe-keeping  and  faithful  disbursement  of  the  school  funds 
which  might  come  into  his  hands  as  treasurer. 

Plaintiff  also  filed  a  supplemental  petition  setting  up  the  mistake 
in  attaching  the  wrong  bond  as  an  exhibit  to  the  previous  pleadings 
and  the  facts  referred  to  as  having  been  embodied  in  the  motion  for 
a  new  trial,  and  alleging  that  he  now  attaches  to  and  makes  a  part 
of  his  petition  the  bond  executed  by  Willis  for  the  safe-keeping  of 
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the  school  funds  that  came  into  his  hands  while  treasurer.  To  this 
supplemental  petition  the  defendants  below  answered  by  a  general 
demurrer,  a  general  denial,  and  further  alleging  that  more  than  four 
jears  had  elapsed  since  the  misapplication  of  the  funds  complained 
of,  and  since  the  final  report  of  Willis  as  treasurer  of  Morris  County 
had  been  made. 

The  cause  was  tried  on  March  14,  1908,  and  a  judgment  rendered 
against  Willis  and  his  bondsmen  for  the  sum  of  $614.28,  from  which 
this  appeal  is  prosecuted  by  the  bondsmen  alone. 

The  sole  question  we  are  here  called  upon  to  consider  is,  do  the 
pleadings  authorize  the  judgment?  The  wrong  complained  of  in  the 
petition  of  the  plaintifi  is  the  misappropriation  and  conversion  by 
Willis,  while  treasurer,  of  a  part  of  the  available  school  fund  which 
had  been  apportioned  to  Morris  County.  The  suit  is  to  recover  from 
WilUs  and  the  appellants  the  sum.  In  order  to  state  a  cause  of 
action  against  the  appellants  for  the  defalcation  of  Willis,  as  to  this 
particular  fund,  it  siiould  be  alleged  that  they  were  sureties  upon 
the  bond  given  for  the  protection  of  this  fund.  The  statute  requires 
the  county  treasurer,  before  entering  upon  the  duties  of  his  office, 
to  execute  two  bonds;  one  for  the  security  of  the  funds  of  the  county, 
and  the  other  for  the  security  of  the  available  school  fund  appor> 
tioned  to  the  schools  of  the  county  and  of  which  he  may  have  the 
custody.  Articles  920,  921,  of  the  Revised  Civil  Statutes;  Kempner 
V.  Galveston  County,  73  Texas,  216.  The  bond  required  by  aiticje 
920  is  made  payable  to  the  county  judge,  to  be  approved  by  the  Com- 
missioners' Court,  and  in  a  sum  to  be  fixed  by  that  court,  conditioned 
that  the  treasurer  shall  faithfully  execute  the  duties  of  his  office  and 
pay  over  according  to  law  all  moneys  which  shall  come  into  his 
hands  as  county  treasurer,  and  shall  render  a  just  and  true  account 
thereof  to  said  court  at  each  regular  term  of  said  court.  Article  921 
provides  that  the  county  treasurer  shall  give  an  additional  bond  for 
the  school  fund  of  his  county,  payable  to  and  to  be  approved  by  the 
county  judge,  in  a  sum  double  the  amount  of  the  school  fund,  to  be 
estimated  by  such  county  judge,  conditioned  that  he  will  safely  keep 
and  faithfully  disburse  the  school  fund  according  to  law,  and  pay 
such  warrants  as  may  be  drawn  on  said  fund  by  competent  authority. 
Under  the  ruling  in  the  case  of  Kemper  v.  Galveston  County,  supra, 
the  sureties  on  this  last  mentioned  bond,  when  given  by  Willis,  were 
those  who  became  liable  for  the  default  here  charged;  and  in  order 
to  recover  in  this  suit  the  action  must  be  upon  that  obligation,  and 
not  upon  the  other  bond.  We  gather  from  the  briefs  of  the  parties, 
and  portions  of  the  record,  that  much  of  the  confusion  presented  in 
this  case  is  due  to  the  fact  that  appellants  were  sureties  on  both  of 
the  bonds  executed  by  Willis  as  treasurer.  But  this  will  not  dispense 
with  the  requirement  that  in  order  to  hold  the  appellants  liable  as 
sureties  the  suit  must  have  been  based  upon  that  contract  whereby 
they  obligated  themselves  to  stand  security  for  the  conduct  of  Willis 
in  keeping  and  disbursing  the  funds,  of  which  that  sued  for  is  a  part. 

In  stating  the  cause  of  action,  the  plaintiff  alleges  the  election  and 
qualification  of  Willis  by  his  taking  the  oath  of  office  and  "executing 
VoL  UV  Civil— 13. 
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the  bond  required  by  law^  with  defendants  (naming,  appellants)  as 
sureties  on  said  bond/'  In  further  describing  the  bond,  and  the  only 
pl^e  where  this  is  attempted,  it  is  alleged  that  ^'among  the  various 
conditions  of  said  bond  was  one  that  the  said  W.  B.  Willis,  as  such 
county  treasurer,  would  faithfully  perform  and  discharge  all  of  the 
duties  required  of  him  by  law,  as  such  treasurer  aforesaid,  and  shall 
pay  over  all  money  that  shall  come  into  his  hands  during  his  term  of 
oflBoe;  a  copy  of  said  bond  is  attached  hereto,  marked  ^Exhibit  A,' 
and  made  a  part  of  this  petition/*  The  record  shows  that  substan- 
tially the  same  allegations  were  in  the  first  amended  original  peti- 
tion, and  that  a  copy  of  the  bond  conditioned  as  required  for  the 
protection  of  the  funds  of  the  county  and  signed  by  Willis  and  appel- 
lants, was  attached  as  an  exhibit  to  that  petition.  But  the  record 
fails  to  show  that  the  pleadings  here  under  consideration,  the  second 
amended  original  petition,  had  an  exhibit  of  any  sort  attached. 
Under  our  system  of  pleading  bonds  and  other  instruments  forming 
the  whole  or  a  part  of  the  cause  of  action  may  be  made  a  part  of 
the  pleadings  by  copies,  or  the  originals,  being  attached  and  referred 
to  as  such,  in  explanation  of  the  allegations  of  the  petition,  but  will 
not  relieve  the  pleader  of  the  duty  of  making  proper  allegations  of 
which  the  exhibits  may  be,  in  whole  or  in  part,  the  evidence.  Rule  19, 
District  and  County  Courts,  94  Texas,  671.  But  there  being  no  copy 
of  any  bond  attached  as  an  exhibit  to  the  second  amended  original 
petition,  the  pleadings  upon  which  the  case  appears  to  have  been 
tried  and  judgment  rendered,  we  are  not  called  upon  to  say  how 
far  such  an  exhibit  might  be  relied  upon  as  aiding  the  suflBciency  of 
the  petition.  The  legal  suflSciency  of  the  second  amended  original 
petition  as  a  declaration  upon  a  bond  given  for  the  safe-keeping  and 
faithful  disbursement  of  the  available  school  fund  apportioned  to 
Morris  County  must,  therefore,  be  determined  solely  by  the  aver- 
ments of  the  pleading  itself.  Should  the  two  bonds  required  of  the 
county  treasurer  be  executed  on  the  same  day,  by  the  same  sureties, 
and  for  the  same  amount,  the  only  feature  necessarily  appearing  upon 
the  face  of  them  which  would  distinguish  one  from  the  otlier  would 
be  the  differing  conditions  required  by  law  to  be  embraced  within 
their  respective  terms.  Where  this  is  the  case  and  the  instrument  is 
described  in  the  petition  as  embracing  the  conditions  required  by 
law  for  the  protection  of  one  fund,  the  action  can  not  be  treated,  at 
the  option  of  the  pleader,  as  a  suit  upon  the  other  obligation.  The 
petition  in  this  suit  having  failed  to  allege  the  execution  of  an  obli- 
gation by  the  appellants  to  secure  the  safe-keeping  and  faithful  dis- 
bursement of  the -available  school  fund,  no  cause  of  action  is  stated 
and  no  judgment  could  be  rendered  against  them.  The  instrument 
declared  on  was  not  the  proper  bond. 

It  is  true  that  the  motion  filed  by  the  appellee  for  a  new  trial  after 
the  dismissal  of  its  suit  in  1906,  which  motion  is  copied  in  the  tran- 
script, alleges  that  it  was  the  intention  of  the  plaintiff  in  the  case  to 
sue  on  the  bond  given  for  the  security  of  the  available  school  fund; 
that  the  reason  of  the  fact  that  this  particular  bond  could  not  be 
found  at  the  time  suit  was  filed,  and  through  a  mistake  of  the  attor- 
ney preparing  the  pleadings,  a  copy  of  the  wrong  bond  was  attached 
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as  an  exhibit  to  the  petition.  The  motion  also  contains  as  an  exhibit 
a  copy  of  a  bond  conditioned  as  required  by  law  for  the  safety  of 
the  school  fund,  and  prays  that  plaintiff  be  allowed  to  amend  his 
pleadings.  If  there  was  any  amendment  of  the  pleadings  the  record 
does  not  show  it.  There  is  among  the  pleadings  what  is  termed  a 
second  supplemental  petition,  filed  at  a  subsequent  term  of  the  court, 
which  appears  to  be  a  replication  to  the  answer  of  the  appellants, 
which  again  sets  out  the  mistake  and  its  causes,  substantially  as  stated 
in  the  motion  for  a  new  trial,  avers  that  the  proper  bond  is  then 
attached  to  the  petition,  and  states  that  this  is  the  bond  upon  which 
the  plaintiff  has  declared.  The  mere  statement  in  a  supplemental 
pleading  that  the  pleader  intended  to,  or  did  in  fact,  declare  upon  a 
certain  instrument,  is  but  the  conclusion  of  the  pleader,  and  adds 
nothing  to  the  sufficiency  of  the  pleadings.  Assuming  that  appellee 
had  substituted  one  bond  for  the  other  and  without  amending  the 
aTerments  of  his  petition,  when  these  clearly  referred  to  the  instru- 
ment removed,  this  would  not  under  our  practice  constitute  a  proper 
amendment  of  the  pleadings.  But  even  this  is  not  shown  by  the 
record  to  have  been  done. 

While  we  think  the  defects  of  the  petition  which  have  been  discussed 
are  suflScient  to  justify  reversing  and  dismissing  this  cause,  there 
are  other  features  which  should  probably  be  noticed  in  view  of  pos- 
sible future  litigation  that  may  follow.  We  are  not  prepared  to  hold 
that  an  action  on  the  proper  bond  to  recover  any  portion  of  the  avail- 
able school  fund  can  be  maintained  in  the  name  of  another  "for  the 
nse  and  benefit  of  the  county.^'  In  the  case  of  Jernigan  v.  Finley,  90 
Texas,  205,  the  Supreme  Court  holds  that  the  money  annually  ap- 
propriated to  the  different  counties  as  the  available  school  fund,  is 
in  no  sense  the  property  of  the  counties.  In  delivering  the  opinion 
this  language  was  used:  "Its  treasurer  is  the  custodian  of  so  much 
of  the  available  school  fund  as  may  be  set  apart  to  the  county.  The 
county  superintendent,  if  there  be  one,  and,  if  not,  the  county  judge, 
superintends  its  distribution  under  the  law.  It  does  not  follow  that 
because  an  officer  is  called  a  ^county  officer*  the  functions  he  exercises 
are  exercised  for  the  quasi  corporation.  They  may  be  State  officers, 
though  their  jurisdiction  or  powers  may  be  confined  to  the  limits  of 
the  county,  or  even  to  one  of  its  political  subdivisions.  Fears  v. 
Nacogdoches  Co.,  71  Texas,  337,  .  .  .  For  the  purpose  of  conven- 
ience, in  administering  the  available  school  fund  of  the  State,  the 
Constitution  and  statutes  adopt  the  State's  political  subdivisions  in 
providing  for  its  distribution  and  the  statutes  devolve  certain  duties 
with  respect  thereto  upon  certain  of  the  county  officers.  This  was, 
doubtless,  prompted  in  part  by  motives  of  economy.  It  confers  no 
right  in  the  fund  in  the  quasi  corporation  known  as  the  'county.' 
.  .  .  We  have  already  endeavored  to  show  that  to  the  money  for 
which  the  warrant  in  controversy  is  sought,  Travis  County,  in  its 
corporate  capacity,  is  not  entitled,  either  in  its  own  right,  or  as 
trustee  for  the  public  schools  of  the  county .'*  But  in  Burk  v.  Gal- 
veston County,  76  Texas,  267,  it  was  held  that  a  suit  upon  such  a 
bond  in  the  name  of  the  county  could  be  maintained.  It  is  difficult 
to  reconcile  this  holding  with  the  conclusion  announced  in  the  Jer- 
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nigan  case  previously  referred  to.  It  seems  to  us  that  if  the  county 
is  neither  the  owner  of  the  fund,  nor  a  trustee  for  its  distribution, 
and  the  treasurer  of  the  county  is  to  be  regarded  as  to  that  fund  an 
officer  of  the  State,  then  the  county  would  have  no  more  authority  to 
maintain  an  action  for  its  recovery  when  misappropriated  by  the 
treasurer  than  would  any  other  stranger.  The  court  in  the  Burke 
case  cites  Simons  v.  County  of  Jackson,  63  Texas,  428.  The  reports 
of  those  cases  do  not  show  what  the  pleadings  were,  except  as  to  the 
style  of  the  suit.  It  may  be  that  the  petition  was  so  framed  as  to 
make  it  an  action  in  behalf  of  the  real  beneficiaries  of  the  fund, 
with  the  county  as  only  a  nominal  plaintiff,  and  that  feature  led 
the  court  to  hold  as  it  did.  Such  is  not  the  case  here.  This  suit 
is  by  the  treasurer  for  the  use  and  benefit  of  the  county,  and  the 
judgment  rendered  awards  a  recovery  against  the  appellants  for  the 
use  and  benefit  of  the  county.  If  this  suit  can  be  maintained  as 
pleaded,  then  the  form  of  the  judgment  is  not  improper;  and  if  the 
form  of  the  judgment  is  not  improper  Morris  County  is  thus  enabled 
to  appropriate  to  its  own  use  and  benefit  funds  which  the  State  had 
set  apart  for  another  purpose. 

The  petition  in  this  case  does  not  allege  the  amount  of  the  bond 
sued  on.  This  amount  is  required  to  be  fixed  by  the  county  judge 
on  his  estimate  of  the  available  school  money  that  may  be  placed  in 
the  hands  of  the  treasurer.  The  court  can  not  judicially  know  the 
sum  specified  by  the  county  judge,  nor  whether  this  estimate  was 
followed  in  making  the  bond.  It  may  or  it  may  noj  have  been  for 
a  sum  sufficient  to  be  within  the  jurisdiction  of  the  trial  court,  or 
to  cover  the  amount  sued  for.  It  should  affirmatively  appear  from 
the  allegations  of  the  petition  that  the  court  has  jurisdiction  of  the 
suit. 

We  do  not  undertake  to  decide  whether  limitation  would  run 
against  an  action  to  recover  a  portion  of  the  available  school  fund 
when  properly  brought. 

The  judgment  of  the  court  is  reversed  and  the  cause  dismissed. 

Reversed  and  dismissed. 


Texas  &  Pacific  Eailwat  Company  v.  J.  R.  Crawford. 

Decided  February  25,  1909. 

1.— Contributory  HegUfirence — Charsre. 

An  instruction  to  the  effect  that  if  defendant  was  negligent  and  plaintiff 
also,  the  verdict  should  be  for  defendant,  was  not  objectionable  because  au- 
thorizing a  verdict  for  defendant  only  in  case  it  was  negligent. 

2. — ^DiieoTcred  Peril — Charge. 

An  instruction  to  And  for  defendant  if  its  servants  did  not  know  of  plain- 
tiff's position  of  peril,  or  did  know  it  it  in  time  to  have  avoided  striking  him, 
was  erroneous  because  too  favorable  to  defendant,  and  was  not  prejudicial  to  it. 

8. — ^Diieovered  Peril — Pleading. 

An  allegation  that  defendant  carelessly  and  negligently  moved  and  ran  one 
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of  its  engines  against  plaintiff  is  sufficient  to  support  proof  on  and  submission 
of  the  issue  of  discovered  peril. 

4.— JMsooTered  PeriL 

Eridence,  in  case  of  a  man  struck  by  a  slowly  moving  train  while  walking 
on  traek  at  station,  considered,  and  held  to  support  the  submission  of  the  issue 
of  Diligence  on  discovered  peril. 

5w— Damages — ^Diminished  Earning  Capacity — Pleading. 

A  general  allegation  that  on  account  of  plaintiff's  injuries  his  ability  to 
earn  a  living  was  greatly  impaired  is  sufficient  pleading  to  support  the  sub- 
mission of  that  element  of  damages  to  the  juiy. 

6.— Vegligeaoe — DiiooTered  Peril — Charge. 

A  requested  instruction  relieving  defendant  from  liability  for  running  its 
train  against  a  man  on  the  track  if  the  engineer  did  not  and  could  not  dis* 
cover  him  was  erroneous  in  ignoring  the  dutj  of  the  fireman  also  to  keep 
watch  and,  having  actually  discovered  plaintiff  on  the  track,  to  give  him 
warning. 

7.— Contributory  HegUgenee-^Choice  of  Dangerous  Position — Charge. 

A  requested  instruction  relieving  defepdant  from  liability  if  plaintiff  vol- 
untarily chose  a  dangerous  instead  of  a  safe  place  was  improper  because  ig- 
noring the  question  of  plaintiff's  knowledge  oi  the  dangerous  conditions  and 
that  of  discovery  by  defendant  of  his  dangerous  position. 


It  is  proper  to  refuse  requested  instructions  which  are  embraced,  substan- 
tially, in  the  charge  given. 

9^-Bequested  Charge. 

A  proposition  may  be  so  plain  that  it  is  unnecessary  to  give  it  in  charge 
to  the  jury  though  requested. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  W.  C.  Buford. 

F.  H.  Prendergast  and  W.  L.  Hall,  for  appellant. 

L.  P.  Wilson  and  W.  C.  Lane,  for  appellee. 

WILLSON,  Chief  Justice. — ^This  appeal  is  from  a  judgment  for 
the  sum  of  $950  recovered  by  appellee,  the  plaintiff  in  the  court  be- 
hw,  against  appellant,  in  an  action  for  damages  for  personal  injuries 
appellee  alleged  he  had  suffered  as  a  result  of  negligence  on  the  part 
of  appellant. 

It  appeared  from  the  evidence  that  the  accident  occurred  at  Wood- 
lawn,  a  station  on  appellant's  line  of  railroad.  At  that  station  it  had 
two  tracks,  the  main-line  track  and  a  sidetrack.  The  tracks  were 
about  eight  feet  apart  and  ran  north  and  south  and  parallel  with  each 
other.  The  sidetrack  was  situated  east  of  the  main-line  track,  the  de- 
pot just  east  of  the  sidetrack,  and  the  postoffice  a  short  distance  east 
of  the  depot.  The  place  provided  by  appellant  for  the  purpose  and 
used  bv  persons  entitled  as  passengers  to  be  transported  by  its  trains 
from  which  to  get  aboard  the  same  was  the  space  about  eight  feet 
wide  between  the  main  and  the  sidetracks.  When  a  train  was  on  the 
main  track  and  another  train  was  opposite  it  on  th^  sidetrack,  th© 
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space  between  them  was  about  four  feet.  Appellee  reached  Woodlawn 
about  thirty  minutes  before  the  southbound  passenger  train  was  due. 
Seated  on  the  steps  of  the  postoflSce  about  thirty  yards  from  the  main 
track,  he  was  waiting  for  the  coming  of  said  southbound  passenger 
train,  on  which  as  a  passenger  he  intended  to  go  to  Marshall.  While 
he  was  so  waiting  a  freight  train  from  the  south,  northbound,  took 
the  sidetrack,  stopping  something  like  twenty-five  or  thirty  yards 
south  of  the  depot.  As  the  passenger  train  approached  the  station 
appellee  walked  from  the  postoffice  to  the  depot  and  across  the  side- 
track, and  then  turned  north,  walking  between  the  two  tracks  and  to- 
ward the  point  where  passengers  usually  boarded  southbound  passenger 
trains.  The  passenger  train  as  it  approached  the  station  was  moving 
rapidly,  and  as  it  was  about  to  reach  the  point  where  he  was  walking 
appellee,  still  walking  north,  veered  towards  the  east  and  was  struck 
by  the  beam  of  the  pilot  on  the  freight  train,  which  in  the  meantime, 
without  his  knowledge,  had  begun  slowly  to  move  north  on  the  side- 
track. The  verdict  of  the  jury  in  appellee's  favor  should  be  held  to  in- 
clude a  finding  that  appellant  was  guilty  of  negligence  in  so  moving 
its  train,  and  that  appellee  was  not  guilty  of  negligence  which  con- 
tributed to  the  injuries  he  suffered,  or,  if  he  w^as  guilty  of  such  negli- 
gence, that  appellant's  employes  in  charge  of  its  said  freight  train 
discovered  him  in  the  perilous  position  he  occupied  in  time  by  means 
available  to  them  to  have  averted  the  accident.  The  evidence,  we  con- 
clude, was  sufficient  to  support  such  findings  by  the  jury.  From  the 
testimony  of  appellee  it  further  appeared  that  at  the  time  he  was  in- 
jured he  was  sixty  years  of  age,  was  a  millwright,  saw-filer  and  ma- 
chinist, and  was  earning  $100  per  month;  that  until  a  short  time  be- 
fore the  accident  he  had  been  earning  $150  per  month;  that  he  had 
a  lame  ankle,  but  otherwise  was  "stout"  and  "all  right;''  that  as  a  re- 
sult of  the  injuries  he  received  he  suffered  from  his  head,  back,  aide, 
hip  and  shoulders,  vomited  up  blood,  and  was  confined  to  his  bed 
about  five  weeks,  had  paid  for  medicines  and  services  of  physicians 
about  $25,  and  at  the  time  of  the  trial,  about  eighteen  months  after 
the  accident,  was  barely  able  to  be  up  and  about. 

After  stating  the  case. — The  court  instructed  the  jury :  "If  you  find 
from  the  evidence  that  the  defendant  was  negligent  in  propelling  the 
engine  against  plaintiff  as  above  set  out,  but  you  also  find  that  plain- 
tiff was  negligent  in  going  upon  the  ground  at  the  point  and  putting 
himself  in  a  position  of  peril  in  which  he  would  likely  suffer  injury 
by  the  movement  of  the  defendant's  train,  then  you  will  find  for  the 
defendant."  The  instruction  is  assigned  as  error,  on  the  ground  that 
it  required  the  jury,  if  they  believed  appellee  was  negligent  in  the 
particulars  referred  to,  before  finding  for  appellant  to  believe  that  it 
also  was  negligent,  whereas  if  appellee  was  negligent  the  verdict 
should  have  been  in  its  favor,  whether  it  was  negligent  or  not.  The 
instruction,  we  think,  is  not  justly  subject  to  such  criticism.  The  ef- 
fect of  the  language  used  by  the  court  was  to  tell  the  jury,  if  they  be- 
lieved appellee  was  guilty  of  negligence,  to  find  for  appellant,  not- 
withstanding they  might  also  believe  that  it  was  guilty  of  negligence. 

The  court  further  instructed  the  jury:   "If  the  jury  shall  findfrora 
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the  evidence  that  defendant's  servants  in  charge  and  control  of  the 
operation  of  its  engine  did  not  actually  know  of  the  plaintiff's  peril, 
if  any,  or  if  they  knew  of  it  in  time  to  have  avoided  striking  him  with 
said  engine  by  use  of  all  effective  available  means  then  at  hand,  con- 
sistent with  the  safety  of  the  engine  and  its  operation,  then  in  either 
event  you  will  find  for  defendant  company."  The  criticism  made  of 
the  instruction  is  that  it  told  the  jury  to  find  for  defendant  if  they 
believed,  its  employes  in  charge  of  the  engine  either  knew  or  did  not 
know  that  appellee  was  in  a  position  rendering  it  perilous  to  him  for 
them  to  neglect  to  use  the  means  at  hand  to  prevent  injury  to  him 
by  the  movement  of  the  engine.  It  is  apparent  that  the  instruction — 
doubtless  because  of  the  failure  of  the  court  to  use  language  he  in- 
,  tended  to  use  to  express  his  meaning — was  erroneous.  But  the  error 
was  favorable  to  appellant,  and  therefore  it  should  not  be  heard  to 
complain  of  it. 

The  instruction  last  quoted  was  followed  by  one  in  the  court's 
charge  as  follows:  "On  the  other  hand,  if  you  find  from  the  evi- 
dence that  the  plaintiff  was  not  negligent  in  going  to  the  place  near 
the  track  where  he  was  struck,  and  in  the  manner  of  his  doing  so,  or 
if  negligent,  yet  if  you  arc  satisfied  that  the  plaintiff  was  discovered 
near  the  track  by  defendant's  servants  in  charge  of  the  engine,  and 
that  said  servants  negligently  failed  to  use  ordinary  care  to  stop  or 
check  the  train  and  avoid  striking  the  plaintiff  after  it  became  rea- 
sonably manifest  to  them  that  the  plaintiff  would  not  move  far 
enough  away  from  the  track  to  keep  from  being  struck,  and  if  the 
plaintiff  received  his  injuries  through  the  negligence  of  such  servants 
as  above  defined,  then  find  for  the  plaintiff."  The  specific  objection 
urged  to  this'  instruction  is  that  neither  the  pleadings  nor  the  evi- 
dence made  an  issue  as  to  discovered  peril.  The  allegation  in  the  pe- 
tition was  a  general  one  that  appellant  carelessly  and  negligently 
"moved  and  ran  one  of  its  engines  against  plaintiff,  thereby  knocking 
him  down  and  thereby  greatly  and  seriously  and  permanently  hurting 
and  injuring  him,"  etc.  We  think  the  allegation  was  sufficient  to 
support  the  charge.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Dver,  38  S.  W., 
218;  Texas  &  Pae.  Ey.  Co.  v.  Meeks,  74  S.  W.,  329;  2  Abbott's  Brief 
on  Pleadings,  1500.  The  engineer  operating  the  locomotive  drawing 
the  freight  train  testified  that  he  did  not  see  appellee  at  all  before 
the  pilot  beam  struck  him.  He  further  testified  that  at  the  time  the 
engine  was  moving  about  as  slow  as  it  could  be  operated  and  move 
the  train — ^^'about  as  slow,"  he  added,  "as  an  ordinary  man  would 
walk."  Appellee  testified  he  was  walking  towards  the  north,  the  di- 
rection in  which  the  freight  train  was  moving,  at  the  time  the  pilot 
beam  struck  him.  The  fireman  of  the  locomotive  drawing  the  freight 
train  testified  as  follows :  "As  I  started  to  pull  out  I  stopped  to  fire 
np,  which  would  take  me  about  one  and  a  half  or  two  minutes,  and  I 
got  up  and  was  standing  by  the  seat-box  on  the  right-hand  side  of 
the  switch  going  north,  and  as  I  leaned  out  of  my  cab  window  I  seen 
a  man  standing  or  walking  very  slowly  in  front  of  the  engine,  twelve 
or  fifteen  inches  from  the  engine,  and  I  called  to  the  engineer  to  look 
out,  stop,  and  I  called  about  three  times,  and  the  passenger  engine 
had  just  passed  us,  and  the  engine  I  was  on  was  slipping  along  and 
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the  engineer  thought  I  was  hallooing  to  some  one  on  the  passenger 
train,  and  I  called  about  the  third  time  before  he  stopped.  I  saw  the 
engine  get  against  him,  but  I  could  not  see  him.  The  freight  engine 
when  it  hit  him  was  going  so  slow  I  can  not  tell  how  slow.  It  was 
going  about  as  fast  as  you  would  go  in  going  from  here  to  the  door 
in  a  walk.  ...  At  the  time  I  saw  the  man  walking  along  in  front 
of  the  engine  the  passenger  train  had  not  stopped."  It  did  not  ap- 
pear from  the  evidence  that  any  effort  was  made  after  the  fireman  dis- 
covered appellee's  perilous  position  either  to  stop  the  freight  train  or, 
by  blowing  the  whistle  or  ringing  the  bell  of  the  engine,  warn  him  of 
the  danger  threatening  him  from  the  approaching  engine.  We  are  not 
prepared  to  say  that  the  evidence  referred  to  was  not  suflScient  to  au- 
thorize the  court  to  submit  to  the  jury  discovered  peril  as  an  issue  in  « 
the  case.  It  was  the  duty  of  the  fireman  at  once  when  he  discovered 
that  appellee  was  in  peril  from  the  moving  freight  train  to  resort 
to  all  means  available  to  him  to  prevent  injury  to  appellee.  In  view 
of  the  testimony  showing  appellee  to  have  been  walking  from  the 
freight  train  and  that  it  was  moving  towards  him  at  about  only  the 
speed  he  was  walking,  it  should  not  be  said  that  the  injury  to  him 
might  not  have  been  avoided  had  the  fireman  when  he  discovered  his 
position  promptly  warned  him  of  the  approach  of  the  engine  by  ring- 
ing- its  bell.  Whether  the  injury  to  him  under  the  circumstances 
might  have  been  so  averted  by  the  fireman,  or  not,  we  think  is  a  mat- 
ter about  which  the  minds  of  reasonable  persons  might  differ. 

On  the  ground  that  the  pleadings  did  not  authorize  it,  appellant 
assigns  as  earor  an  instruction  by  the  court  to  the  jury  telling  them, 
if  they  found  in\  favor  of  appellee,  they  might  consider  his  lessened 
capacity  to  labor  and  earn  money  in  the  future  in  determining  the 
amount  of  damages  to  which  he  was  entitled.  In  this  petition  appellee 
alleged  that  he  had  ^'lost  a  great  deal  of  time  by  reason  of  and  on  ac- 
count of  said  injuries,  his  ability  to  earn  and  make  a  living  was 
greatly  impaired  and  lessened,'^  etc.  The  assignment  is  without 
merit  and  is  overruled. 

Appellant  requested  the  court  to  instruct  the  jury:  **If  the  plain- 
tiff went  onto  the  sidetrack  so  near  to  the  front  end  of  the  engine  of 
the  freight  train  that  the  engineer  on  the  freight  train  could  not  see 
him  from  his  position  on  the  engine,  and  said  engineer  did  not  see 
him  and  had  no  reason  to  suppose  plaintiff  was  in  a  place  of  danger, 
then  the  engineer  would  not  be  guilty  of  negligence  and  the  defendant 
would  not  be  liable."  The  court  did  not  err  in  refusing  to  instruct 
the  jury  as  requested.  The  instruction  was  clearly  erroneous  in  that 
it  ignored  the  duty  on  the  part  of  both  the  engineer  and  the  fireman 
to  keep  a  lookout  for  persons  who  might  be  in  a  position  of  danger 
ahead  of  the  freight  train,  and  ignored  the  duty  on  the  part  of  the 
fireman  to  promptly  act  when  he  discovered  appellee's  perilous  posi- 
tion. Nor  did  the  court  err  in  refusing  to  instruct  the  jury,  as  re- 
quested by  appellant,  that  appellee  would  not  be  entitled  to  recover  if 
he  "was  not  in  any  place  of  danger  when  he  moved  over  on  the  side- 
track on  which  the  freight  train  was,  and  the  place  to  which  he  moved 
was  a  place  of  danger  from  the  movement  of  the  freight  train,  and  the 
place  from  which  he  moved  was  not  a  place  of  danger^  and  it  was  not 
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necessary  for  him  to  move  in  the  way  of  the  freight  train^  and  if  the 
engineer  on  the  freight  train  did  not  see  him  in  the  pkce  of  danger  and 
had  no  reason  to  believe  he  was  there."  The  instruction  as  requested 
was  erroneous  in  ignoring  the  uneontroverted  fact  that  appellee  did 
not  know  that  the  freight  train  was  moving  north  on  the  sidetrack^ 
and  therefore,  in  the  exercise  of  proper  care,,  may  not  have  been  negli- 
gent on  going  on  or  near  the  sidetrack  in  front  of  it  as  it  approached ; 
and  in  ignoring  the  fact  that  the  fireman  may  have  discovered  him 
in  the  place  of  danger  occupied  by  him  in  time  to  have  averted  the 
injury  to  him,  and  may  have  negligently  failed  to  do  so. 

We  do  not  think  the  court  erred  in  refusing  the  special  instruction 
asked  by  appellant  on  the  issue  of  contributory  negligence  on  appellee's 
part.  The  instruction  given  by  the  court  in  his  main  charge  on  that 
feature  of  the  case  was  substantially  the  same  as  the  instruction  re- 
fused. Nor  do  we  think  the  court  erred  in  refusing  the  instruction 
asked  by  appellant  telling  the  jury  that  there  was  no  evidence  in  the 
case  on  which  to  base  a  finding  that  appellant  was  guilty  of  negligence 
in  its  manner  of  handling  the  passenger  train.  As  remarked  by  ap- 
pellant in  its  brief,  it  was  "plain  that  the  plaintiff  could  not  recover 
for  any  negligence  in  handling  the  passenger  train'' — bo  plain,  we 
think,  that  it  was  unnecessary  to  so  mstruct  the  jury.  Certainly 
without  entirely  ignoring  the  instructions  given  them,  the  jury  could 
not  have  based  their  finding  on  negligence  of  appellant  in  that  re- 
spect, if  they  thought  it  was  so  negligent. 

The  assignment  of  error  remaining  complains  of  the  action  of  the 
court  in  not  granting  appellant  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  in  that  it  appeared  from  the  evi- 
dence that  appellee  was  negligent  in  going  to  the  place  where  he  was 
whea  the  engine  struck  him,  and  in  that  it  did  not  appear  that  appel- 
ant was  negligent.  We  think  the  evidence  in  both  the  respects  speci- 
fied was  sufficient  to  support  the  findings  of  the  jury. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


L.  C.  Hill  v.  H.  C.  Hoeldtke  et  al. 

Decided  February  25,  1909. 

Parehaae   Money   Hote— AMumptioii   by   Subiequent   Pnroliater — ^Beielaiion — 

Fraad. 

A  purchaser  of  land  who  had  assumed  the  payment  of  a  note  given  for 
purchase  money  thereof  by  a  previous  owner,  but  who,  before  acceptance  of 
such  liability  by  the  holder  of  the  assumed  note  or  any  impairment  of  his 
security  by  'such  transaction,  agrees  with  his  vendor  to  a  rescission  of  their 
contract  and  return  of  the  land,  was  entitled  to  plead  such  rescission  in  avoid- 
ance of  the  personal  liability  to  the  holder  of  the  note  contracted  by  him  in 
assuming  its  payment.  So,  also,  if  his  contract  assuming  payment  of  the 
note  was  induced*  by  fraud  of  his  vendor,  he  may,  if  he  acts  before  the  holder 
of  the  note  has  accepted  his  undertaking  or  the  security  of  such  holder  has 
been  altered  or  impaired  by  his  assumption  of  it,  rescind  the  contract  with 
his  vendor  by  reason  of  such  fraud,  tender  back  the  property,  and  plead  such 
facts  in  avoidance  of  his  personal  liability  to  the  holder  of  the  note  incurred 
by  assuming  its  payment. 
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Appeal  from  the  District  Court  of  Fannin  Couniy.  Tried  below 
before  Hon.  Ben  H.  Denton. 

McOrady  &  McMahon,  for  appellant. — McCIeary  having  bought 
land  and  executed  a  vendor's  lien  note  to  plaintiff  therefor,  then  sold 
the  land  to  Hill,  who  verbally  assumed  payment  of  the  note,  Hill  can 
avoid  personal  liability  to  plaintiff  on  the  note  by  tendering  back  the 
land  and  showing  that  he  was  induced  to  accept  the  conveyance  and 
assume  the  note  through  the  fraud  of  McCIeary  in  falsely  representing 
that  Ihe  land  was  free  of  other  liens.  Heath  v.  Coreth,  11  Texas  Civ. 
App.,  91,  27  Cyc,  1347;  Drury  v.  Hayden,  111  U.  S.,  223;  Keller  v. 
Ashford,  133  II.  S.,  610;  Bull  v.  Titsworth,  29  N.  J.  Eq.,  73;  Loeb  v. 
Willis,  100  N.  Y.,  231. 

Where  Hill  had  assumed  to  pay  a  mortgage  against  the  land  held 
by  plaintiff  as  a  consideration  of  the  conveyance  of  the  land  to  Hill 
by  McCIeary,  and  afterwards  Hill  and  McCIeary  in  good  faith  re- 
scinded such  trade  and  Hill  reconveyed  said  land  to  McCIeary,  who 
assumed  to  pay  such  mortgage  and  released  Hill  therefrom  before 
plaintiff  had  accepted  or  become  a  party  to  HilFs  promise,  plaintiff 
can't  hold  Hill  liable  for  the  debt.  Morrison  v.  Barry,  10  Texas  Civ. 
App.,  22;  Huffman  v.  Western,  etc.  Co.,  13  Texas  Civ.  App.,  169; 
Davis  V.  Calloway,  95  Am.  Dec,  671:  Gilbert  v.  Sanderson,  41  Am. 
Eep.,  103. 

J.  W.  Oross  and  0.  W,  Wells,  for  appellees. — Hill  having  assumed 
the  payment  of  notes  with  vendor's  liens  against  the  land  as  a  part  of 
the  consideration  expressed  in  writing  in  the  deed,  and  retained  in  his 
possession  the  amount  of  such  indebtedness  out  of  the  consideration, 
he  thereby  became  personally  liable  to  appellees  Hoeldtke  and  Leach, 
the  holders  of  the  assumed  indebtedness;  and  the  said  appellees  hav- 
ing accepted  him  as  the  principal  obligor  he  can  not  avoid  personal 
liability  by  reconveyance  of  the  land  or  a  rescission  of  the  trade  be- 
tween himself  and  McCIeary.  Keller  v.  Ashford,  133  II.  S.,  610; 
Morris  v.  Gaines,  82  Texas,  255;  Mays  v.  Sanders,  36  S.  W.,  108; 
Ward  V.  Green,  28  S.  W.,  574;  Spann  v.  Cohran,  63  Texas,  240; 
Smith  V.  Loan  &  Trust  Co.,  51  S.  W.,  515 ;  27  Cyc,  1344,  1345,  1346, 
1438,  1349,  1353,  1354,  1360. 

Xo  formal  acceptance  or  ratification  of  the  purchaser's  assumption 
of  the  mortgage  debt  is  necessary  on  the  part  of  the  mortgagee  or 
lienholder,  but  any  act  manifesting  such  acceptance  or  ratification  is 
sufficient.  The  demanding  payment  of  past  due  interest,  or  the  bring- 
ing of  suit  against  such  purchaser  for  foreclosure  of  the  lien  and  seek- 
ing a  personal  judgment  against  him  is  sufficient  acceptance.  Same 
authorities;  also  27  Cyc,  1346. 

The  appellee  Hoeldtke  holds  the  superior  title  to.  the  land  by  vir- 
tue of  the  transfer  to  him  of  such  title  by  the  original  vendor,  and 
no  rescission  or  reconveyance  of  the  title  to  said  property  could  be 
effected  by  one  holding  in  subordination  to  his  rights  without  his  con- 
sent, and  in  prejudice  of  his  rights.  Appellee  Hoeldtke  had  a  right 
to  rely  upon  HilFs  as<;umption  and  promise  to  pay  the  debt  due  him, 
even  though  said  appellee  was  not  a  party  to  the  contract,  and  appel- 
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lant  Hill  could  not  relieve  himself  of  such  personal  liability  by  an 
offer  to  surrender  the  land  and  asking  a  rescission  of  the  original 
contract  between  himself  and  McCIeary.  The  same  is  also  true  of 
appellee  Leach.  White  v.  Cole,  87  Texas,  500;  27  Cyc,  1344,  1345, 
1346;  Douglass  v.  Blount,  95  Texas,  369;  Morrison  v.  Barry,  10 
Texas  Civ.  App.,  22.     See  also  authorities  under  first  proposition. 

LEVY,  Associate  Justice. — ^Defendant  in  error  Hoeldtke  sued 
Horstman,  McLeary,  Leach  and  plaintiff  in  error  upon  a  note  and  to 
foreclose  a  vendor's  lien  on  land.  The  petition  claimed  that  defend- 
ant McLeary  had  bought  the  land  in  question  from  defendant  Horst- 
man,  and  as  a  part  oi  the  consideration  assumed  the  payment  of  the 
note  sued  on  by  plaintiff  and  held  by  plaintiff  against  the  land,  and 
then  sold  the  land  to  the  plaintiff  in  error,  Hill,  who,  as  a  part  of 
the  consideration,  assumed  the  payment  of  the  note  held  by  plaintiff. 
The  same  facts  were  alleged  as  to  the  note  held  by  Leach  in  suit. 

The  plaintiff  in  error  by  his  answer  pleaded  in  defense  of  the  cause 
of  action  against  him  that  on  October  17,  1906,  B.  S.  McLeary,  act- 
ing in  the  name  of  his  wife,  L.  T.  McLeary,  made  a  trade  with  plain- 
tiff in  error  whereby  the  plaintiff  in  error  sold  to  McLeary  a  stock  of 
goods  and  fixtures,  in  consideration  of  which  McLeary  executed  to 
Hill  two  notes  and  a  mortgage  on  the  fixtures  and  a  deed  to  the  land 
in  question,  plaintiff  in  error  assuming  to  pay  the  note  sued  on  by  de- 
fendant in  error  Hoeldtke  and  the  note  sued  on  by  Leach,  and  said 
deed  retaining  the  vendor's  lien  to  secure  payment  of  the  said  notes; 
that  McLeary  took  charge  of  the  goods  and  fixtures  and  ran  the  store 
till  July  11,  1907,  at  which  time  said  notes  and  the  rents  past  due 
amounted  to  $512,  which  McLeary  owed  plaintiff  in  error,  and  they 
made  another  trade  by  which  McLeary  sold  and  delivered  to  Hill  the 
stock  of  goods  and  fixtures  in  payment  of  said  $512,  and  that  Mc- 
Leary took  back  the  land  he  had  deeded  to  plaintiff  in  error  and  re- 
leased plaintiff  in  error  from  the  payment  of  said  two  vendor's  lien 
notes  against  it,  and  McLeary  assumed  their  payment,  and  McLeary 
also  promised  to  pay  Hill  $307.50  due  October  1,  1908,  as  a  balance 
owing  by  McLeary  to  plaintiff  in  error  in  this  trade,  and  plaintiff  in 
error  executed  a  deed  to  McLeary  for  the  land  in  accordance  with  said 
trade,  and  at  the  time  of  this  trade,  July  11,  1907,  neither  defendant 
in  error  Hoeldtke  nor  Leach  had  accepted  the  promise  of  plaintiff  in 
error  to  pay  said  land  notes  as  contained  in  the  assumption  thereof 
in  the  deed^  from  McLeary  to  plaintiff  in  error  of  October  17,  1906, 
nor  did  plaintiff  in  error  ever  pay  anjrthing  on  said  land  notes  nor 
take  possession  of  the  land  nor  promise  the  holders  to  pay  them  nor 
in  any  way  injure  the  rights  or  securities  of  the  holders;  that  in  the 
trade  of  July  11,  1907,  the  consideration  received  by  plaintiff  in  er- 
ror was  less  in  value  than  the  amount  McLeary  owed  plaintiff  in  er- 
ror as  settled  in  that  trade.  Plaintiff  in  error  also  alleged  that  if  the 
trade  of  July  11,  1907,  was  not  completely  executed,  still  it  was  a 
binding  contract  upon  a  valuable  consideration,  and  he  had  tendered 
performance  upon  his  part  and  had  taken  possession  of  the  property  he 
got  in  the  trade;  and  alleged  facts  showing  it  inequitable  for  Mc- 
iJMLrj  not  to  perform  same;  and  asked  for  a  specific  performance. 
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Plaintiflf  in  error  further  alleged  that  said  land  was  deeded  to  Mc- 
Leary  November  6,  1905,  in  consideration  of  two  notes  executed  by 
McLeary  to  Horstman  for  $140  and  $195  with  eight  percent  interest 
and  McLeary  assumed  to  pay  the  note  held  by  plaintiff,  all  of  which 
notes  were  recited  in  the  deed  as  vendor's  liens  on  the  land;  that  to 
induce  plaintiff  in  error  to  accept  said  deed  to  the  land  in  said  trade 
of  October  17,  1906,  and  assume  payment  of  the  note  sued  on,  Mc- 
Leary falsely  represented  to  him  that  said  $140  note  had  been  pjiid  off, 
,  which  plaintiff  in  error  believed  and  relied  on,  and  would  not  have 
accepted  said  deed  nor  assumed  isaid  other  notes  had  he  known  said 
$140  note  was  unpaid;  that  plaintiff  in  error  learned,  one  week  before 
the  trial,  the  fact  to  be  that  said  $140  note  was  unpaid  and  now  owned 
by  one  Ernest  Mclicary;  that  on  account  of  the  said  fraud,  which  was 
not  discovered  till  the  time  mentioned,  plaintiff  in  error  repudiated 
said  deed  and  trade  of  October  17,  1906,  and  tendered  the  deed  into 
court  for  cancellation,  and  denied  liability  to  defendants  in  error 
Hoeldtke  and  Leach.  The  court  sustained  a  general  demurrer  to  this 
answer. 

The  case  was  tried  before  the  court  without  a  jury,  and  judgment 
was  rendered  in  favor  of  defendant  in  error  Hoeldtke  against  Horst- 
man, McLeary  and  Hill  for  the  amount  he  sued  for,  with  the  fore- 
closure of  the  first  vendor's  lien  on  the  land  described,  and  in  favor 
of  defendant  in  error  Leach  against  McLeary  and  plaintiff  in  error 
for  the  amount  he  sued  for,  with  foreclosure  of  the  second  lien  on  the 
land.  Plaintiflf  in  error  brings  the  case  here  by  writ  of  error  to  have 
same  revised  for  the  errors  assigned. 

After  stating  the  case. — ^We  are  of  the  opinion  that  there  was  error 
in  sustaining  the  demurrer  to  plaintiflf  in  error's  answer.  Though 
plaintiflf  in  error  had  assumed  to  pay  to  McLeary  the  notes  against 
the  land  held  by  defendants  in  error  as  a  consideration  of  the  convey- 
ance of  the  land  to  him  by  McLeary,  he  was  entitled  to  defend  against 
his  personal  liability  to  defendants  in  error  on  the  ground  that  he  and 
McLeary  had  afterwards  in  good  faith  rescinded  such  trade  and  he  had 
reconveyed  said  land  to  McLeary,  who  assumed  to  pay  such  lien  notes 
and  release  plaintiflf  in  error  therefrom  before  defendants  in  error  had 
accepted  or  become  a  party  to  plaintiflf  in  error's  promise.  Morrison 
V.  Barry,  10  Texas  Civ.  App.,  22;  Huflfman  v.  Western  Mortgage  Co., 
13  Texas  Civ.  App.,  169.  The  allegations  are  that  the  mutual  re- 
scission was  prior  to  acceptance  by  the  mortgagees.  Such  promise 
does  not  vest  an  immediate  interest  and  right  in  the  mortgagees,  as 
though  the  promise  had  been  made  direct  to  them.  Until  the  accept- 
ance by  the  mortgagees  of  the  promise  of  the  third  person  the  parties 
to  the  agreement  had  the  right  to  rescind.  Davis  v.  Calloway,  95  Am. 
Dec,  671.  A  rescission  may  always  be  eflfected  by  the  voluntary  act 
of  the  parties  either  by  novation  or  simple  agreement  to  rescind  where 
they  continue  to  occupy  their  original  relations;  and  even  though  such 
rescission  may  affect  the  interest  of  third  persons  the  privilege  can  not 
be  denied,  provided  no  substantial  rights  are  impaired.  2  Warvelle 
on  Vendors,  section  826.  After  acceptance  of  and  reliance  upon  the 
agreement  by  the  mortgagee  the  right  of  rescission  might  probably  be 
precluded  and  the  parties  by  their  act  estopped.     The  mere  fact  of 
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itself  that  defendant  in  error  had  the  superior  title  to  the  land  did  not 
preclnde  or  deny  the  right  of  rescission  to  plaintiff  in  error  and  Mc- 
Leary. 

Plaintiff  in  error  alleged  that  if  the  trade  of  July  11,  1907,  between 
himself  and  McLeary  was  not  completely  executed,  still  it  was  a  bind- 
ing contract  upon  a  valuable  consideration,  and  he  had  tendered  per- 
formance upon  his  part  and  had  taken  possession  of  the  property  he 
got  in  the  trade  and  alleged  facts  showing  it  ineauitable  for  McLeary 
not  to  perform  same,  and  asked  for  a  specific  periormance  and  that  it 
operate  as  a  defense  against  his  personal  liability  to  defendants  in  er- 
ror. As  an  equity  right  we  think  it  could  be  enforced  in  the  case. 
The  right  of  action  of  defendants  in  error  is  subordinate  to  their 
rights,  and  if  defendants  in  error  avail  themselves  of  the  contract 
they  will  be  affected  by  the  equities  growing  out  of  the  contract  be- 
tween them.  In  Dunning  v.  Leavitt,  85  N".  Y.,  30,  39  Am.  Bep.',  617, 
the  court  said,  ^^there  is  no  justice  in  holding  that  an  action  on  such 
promise  is  not  subject  to  the  equities  between  the  original  parties 
springing  out  of  the  transaction  or  contract  between  them."  In  Ma- 
lanaphy  v.  Fuller  &  J.  Mfg.  Co.,  125  Iowa,  719,  it  was  said:  "Among 
other  limitations  the  party  to  be  benefited  becomes  subject  to  all  in- 
herent equities  arising  out  of  the  contract  as  affecting  the  principal 
parties  one  with  the  other."  In  Ellis  v.  Harrison,  104  Mo.,  270,  the 
court  said:  "It  is  clear  on  principle  such  right  can  not  be  broader 
than  the  party  to  the  contract,  through  whom  the  right  of  action  is 
derived,  would  have  in  the  event  of  its  breach.  .  .  .  Such  bene- 
ficiary can  not  acquire  a  better  standing  to  enforce  the  agreement 
than  that  occupied  by  the  contracting  parties  themselves."  The  fact 
that  suit  was  brought  by  defendants  in  error  can  not  affect  the  appli- 
cability of  the  rule. 

We  think  it  is  also  clear  that  plaintiff  in  error  is  entitled  to  defend 
against  personal  liability  on  the  notes  by  tendering  back  the  land  and 
showing  that  he  was  induced  to  accept  the  conveyance  and  assume  the 
notes  through  the  fraud  of  McLeary,  his  vendor,  in  falsely  represent- 
ing that  the  land  was  friee  of  other  liens,  if  upon  discovering  tlie  fraud 
he  acts  promptly  in  rescission  and  before  he  induces  defendants  in 
error  to  rely  upon  the  assumption  to  their  injury.  Heath  v.  Coreth,* 
11  Texas  Civ.  App.,  91;  Loeb  v.  Willis,  100  N.  Y.,  231;  Drury  v. 
Haydeii,  111  TJ.  S.,  223;  Hargadine-Mclvittrick  Drygoods  Co.  v,  Swof- 
ford  Bros.,  70  Pac,  582.  To  sanre  effect  Keller  v.  Ashford,  133  TJ.  S., 
610;  Clay  v.  Woodrum,  25  Pac,  619;  Greene  v.  McDonald,  53  Atl, 
331S. 

We  do  not  pass  upon  the  evidence — simply  the  allegations  to  de- 
termine the  demurrer. 

The  case  was  ordered  reversed  and  remanded. 

Reversed  and  remanded. 
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T.  P.  Young,  Executor,  v.  State  Bank  op  Marshall  et  al. 

Decided  February  25,  1900. 

1. — ^Hote — Attorney's  Feet. 

In  an  action  on  a  note  providing  for  the  recovery  of  ten  percent  of  its 
amount  "as  collection  fees/'  if  "it  is  placed  in  the  hands  of  an  attorney  for 
collection  or  suit  brought  on  same,"  plaintiff  cannot  have  judgment  for  such 
fee  without  alleging  and  proving  payment  or  agreement  to  pay  it  to  his  attor- 
neys. The  contract  is  for  indemnity,  not  for  liquidated  damages,  and  such 
contract  with  the  attorney  could  not  be  presumed. 

2. — Charge— Error— Xotion  for  Hew  TriaL 

It  is  not  necessary,  in  order  that  errors  in  the  charge  mav  be  ground  for 
reversal,  that  they  be  urged  in  support  of  a  motion  for  new  trial. 

8. — ^Interpleader — Guarantor. 

Plaintiff  had  no  right  to  join  as  a  party  defendant  one  who  was  interested  in 
the  litigation  only  by  an  agreement  with  defendant  to  indemnify  him  against  any 
judgment  plaintiff  might  recover;  nor,  having  alleged  such  contract  to  indem- 
nify, could  he  introduce  evidence  to  prove  it;  it  was  irrelevant,  and,  under 
circumstances  here  shovm,  prejudicial  to  defendant. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  \V.  C.  Buford.* 

Carey  Abney  and  Locke  &  Locke,  for  appellant. — ^Tba  provision  for 
collection  fees  is  in  its  nature  a  contract  of  indemnity,  and,  in  order 
to  recover  thereon,  the  holder  of  the  note  must  both  allege  and  prove 
that  he  has  paid  out,  or  incurred,  collection  expenses,  and  to  what 
extent  he  has  paid  out  or  incurred  the  same.  Elmore  y.  Sugely,  107 
S.  W.,  151. 

The  error  in  admitting  the  evidence  complained  of  was  highly 
prejudicial  to  the  appellant.  Lone  Star  Brewing  Co.  v.  Voith,  84  S. 
W.,  1100;  Harry  Bros.  Co.  y.  Brady,  86  S.  W.,  615;  Beaumont  Trac- 
tion Co.  V.  Dil worth,  94  S.  W.,  352;  Iverson  v.  McDonnell,  36  Wash., 
73;  Lowset  v.  Seattle  Lumber  Co.,  38  Wash.,  290;  Stratton  v.  Nichols 
Lumber  Co.,  39  Wash.,  323;  Cosselmon  v.  Dunfee,  172  N.  Y.,  507; 
'  Sawyer  v.  Arnold  Shoe  Co.,  90  Me.,  369 ;  Lipschutz  v.  Ross,  84  N.  Y. 
Supp.,  632 ;  Loughlin  v.  Brassil,  187  N.  Y.,  128 ;  Prewitt-Spurr  Mfg. 
Co.  V.  Woodall,  115  Tenn.,  605;  Westby  v.  Washington  Brick,  Lime 
&  Mfg.  Co.,  40  Wash.,  289. 

F.  H,  Prendergast,  for  appellee. — In  such  cases  where  the  note  is 
placed  in  the  hands  of  an  *  attorney,  or  suit  is  brought  thereoir,  and 
where  no  evidence  is  introduced  as  to  the  value  of  attorney's  fees,  the 
court  or  jury  may  find  what  amount  of  fee  would  be  reasonable. 
Durst  V.  Swift,  11  Texas,  282 ;  Miner  v.  Bank,  53  Texas,  561 ;  Yetter 
V.  Hudson,  57  Texas,  612;  Stancel  v.  Cleveland,  64  Texas,  666;  Eakin 
V.  Scott,  70  Texas,  443 ;  Simmons  v.  Terrell,  75  Texas,  277 ;  Brown  v. 
Perrill,  77  Texas,  206;  Kendall  v.  Page,  83  Texas,  132;  Marrill  v. 
Hoyt,  83  Texas,  69;  Johnson  v.  Blanks,  68  Texas,  495;  Hammon  v. 
Willis,  62  Texas,  509;  North  Atchison  Bank  v.  Gay,  21  S.  W.,  479; 
Dignowitty  v.  Staake,  25  S.  W.,  825;  Stuigis  Bank  v.  Smith,  9  Texas 
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Civ.  'App.,  540 ;  Bank  v.  House,  50  S.  W.,  1023 ;  Elmore  v.  Hugely, 
107  S.  W.,  152. 

HODGES,  Associate  Justice. — ^During  her  lifetime  Mrs.  E.  S. 
Sloan,  appellant^s  testator,  executed  and  delivered  her  promissory  note 
in  writing,  payable  to  the  order  of  H.  C.  Gates,  for  $593.46,  due 
eight  months  after  date,  with  interest  and  attorney's  fees.  Before  ma- 
turity the  note  was,  for  a  valuable  consideration,  transferred  by  Gates 
to  the  appellee  bank.  Gates  was,  at  the  time  of  taking  the  note,  the 
agent  of  the  Mutual  Life  Insurance  Gompany  of  New  York,  and  the 
note  was  given  as  part  of  a  premium  to  be  paid  in  consideration  of  the  * 
issuance  of  a  certain  policy  of  insurance  by  the  insurance  company 
upon  the  life  of  Mrs.  Sloan.  Mrs.  Sloan  was  at  the  time  a  woman  of 
advanced  age,  and  the  policy  for  which  her  application  had  been  taken 
provided  for  annuities  to  be  paid  to  each  of  her  three  children  during 
their  lives.  The  remainder  of  the  premium  of  which  this  note  was  a 
part  had  been  paid  by  Mrs.  Sloan  to  Gates  in  cash,  and  amounted  to 
something  over  $1,800.  The  policy  was  never  delivered  to  Mrs.  Sloan 
because  of  the  rejection  of  her  application  by  tlie  insurance  company. 
When  the  note  was  presented  payment  was  refused,  and  upon  such 
refusal  suit  was  instituted  by  the  appellee  against  both  Mrs.  Sloan  and 
the  insurance  company.  The  latter  was  made  a  party  upon  the  allega- 
tion that  it  had  entered  into  a  contract  with  Mrs.  Sloan  by  which  it 
agreed  to  indemnify  her  against  any  liability  by  reason  of  the  execution 
of  the  note,  or  any  judgment  that  might  be  rendered  against  her  in 
any  suit  thereon.  Before  a  final  judgment  was  reached  Mrs.  Sloan 
died,  and  T.  P.  Young,  the  executor  of  her  will,  was  made  a  party 
defendant.  Thereafter  upon  a  trial  before  a  jury  a  verdict  and  judg- 
ment for  the  full  amount  of  the  note,  togetlier  with  interest  and  ten 
percent  attorney's  fees  were  rendered  against  appellant  Young,  a  ver- 
dict in  favor  of  the  insurance  company  having  been  directed  by  the 
court.    From  that  judgment  the  executor  prosecutes  this  appeal. 

One  of  the  defenses  urged  in  this  suit  was  that  the  note  was  with- 
out consideration,  and  that  the  bank,  through  its  officials,  had  notice 
of  that  defect.  Inasmuch  as  this  question  involves  an  issue  of  fact 
which  may  again  arise  in  another  trial,  and  in  view  of  the  fact  that 
the  judgment  must  be  reversed  upon  other  grounds,  we  do  not  pass 
upon  the  assignment  raising  that  question,  preferring  to  rest  our  de- 
cision of  the  case  upon  other  errors  presentea. 

Special  objection  is  urged  by  the  appellant  to  so  much  of  the  judg- 
ment as  warrants  a  recovery  for  ten  percent  attorneys  fees  in  favor  of 
the  appellee. .  It  is  contended  that  neither  the  pleadings  nor  the  evi- 
dence justified  such  a  recovery,  and  that  the  court  committed  error 
in  instructing  the  jury  that  in  the  event 'they  found  for  the  plain- 
tiff on  the  note  to  also  find  for  ten  percent  attorney's  fees.  That  por- 
tion of  the  note  providing  for  attorney's  fees,  or  collection  fees  as  there 
stated,  is  as  follows :  "In  the  event  default  is  made  in  the  payment  of 
this  note  at  maturity,  and  it  is  placed  in  the  hands  of  an  attorney  for 

collection,  or  suit  is  brought  on  the  same,  then  agree  that  an 

additional  amount  of  ten  percent  on  the  principal  and  interest  of  this 
note  shall  be  added  to  the  same  as  collection  fees.''     The  allegations 


20S  Texas  Civil  Appeals  Seports,  Vol.  54.       [Fehruary, 

of  the  petition,  pertinent  to  this  part  of  the  note  are  as  follows :    ''The 
full  amount  of  said  note  of  $593.46,  with  six  percent  interest  from 
November  3,  1906,  together  with  ten  percent  attorney's  fees  on  the 
amount  so  obtained,  is  now  due  and  is  unpaid.     Plaintiffs  have  been 
compelled  to  place  said  note  in  the  hands  of  F.  H.  Prendergast,  an 
attorney,  for  collection,  and  he  has  been  compelled  to  b^ing  suit  to 
collect  the  same.    Therefore  the  said  ten  percent  as  collection  fees  has 
accrued  and  is  now  due.    Wherefore  plaintiffs  bring  this  suit  and  pray 
for  judgment  for  $593.46,  with  six  percent,  from  November  3,  1906, 
and  ten  percent  on  the  whole  amount  as  collection  fees,  against  the 
.  defendant  Elizabeth  S.  Sloan."    The  record  does  not  disclose  any  evi- 
dence tending  to  show  that  the  appellee  had  paid  or  had  contracted  to 
pay  any  sum  as  fees  or  expenses  for  collecting  the  note,  or  any  fee 
for  the  employment  of  an  attorney  to  prosecute  this  suit.    The  court 
charged  the  jury:   "If  you  find  for  the  plaintiff  the  amount  of  your 
verdict  will  be  the  principal  and  interest  of  said  note  to  date  and  ten 
percent  attorney's  fees  on  same/'    The  principles  of  law  applicable  to 
the  issues  here  presented  were  fully  discussed  by  this  court  in  the  case 
of  Elmore  v.  Bugely,  107  S.  W.,  152,  and  in  the  cases  there  referred 
to.    Under  the  rule  there  announced  the  assignments  before  us  must 
be  sustained.     The  appellee  insists  that  our  holding  in  that  case  is 
not  in  accord  with  the  previous  decisions  of  the  Supreme  Court  on 
that  question,  and  has  called  our  attention  to  a  number  of  cases  upon 
which  it  relies.     We  have  examined  the  authorities  cited,  'but  have 
failed  to  find  an  adjudication  opposed  to  the  conclusions  reached  in 
the  case  of  Elmore  v.  Bugely.    It  is  true  there  are  some  expressions 
in  the  earlier  cases  which  would  seem  to  be  in  harmony  with  the 
policy  of  treating  the  promise  to  pay  attorney's  fees,  usually  embodied 
in  commercial  paper,  as  liquidated  damages  inuring  to  the  benefit  of 
the  holder  of  the  note  upon  default  of  payment  and  the  happening  of 
the  contingency  upon  which  it  is  made  to  depend;  that  is,  the  filing 
of  a  suit  or  the  placing  of  the  note  in  the  hands  of  an  attorney  for 
collection;  but  this  is  nowhere,  so  far  as  we  have  been  able  to  find 
after  a  careful  search,  expressly  held. 

In  Simmons  v.  Terrell,  75  Texas,  277,  the  question  was  as  to 
whether  or  not  attorney's  fees  could  be  collected  upon  a  note  against 
the  estate  of  a  decedent  when  presented  after  maturity  to  his  executor. 
It  was  contended  by  the  appellant  in  that  case  that  the  proceeding 
required  of  a  creditor  by  our  probate  laws,  in  having  his  claim  against 
an  estate  allowed  by  the  administrator  and  approved  by  the  Probate 
Court,  did  not  come  within  the  most  comprehensive  definition  of  a 
suit,  and  that  a  civil  suit  in  the  District  or  County  Courts  must  be 
commenced  by  a  petition,  etc.  In  disposing  of  the  issue,  the  court 
said  that  the  language  used  in  the  note,  and  which  provided  for  tiie 
payment  of  the  ten  percent  attorney's  fees  additional,  in  case  of  suit 
after  maturity  to  enforce  collection,  should  not  be  restricted  to  a  suit 
in  equity  or  an  action  at  law.  In  that  case  it  appeared  from  the  rec- 
ord that  an  attorney  was  employed  for  the  purpose  of  presenting  the 
claim  for  collection.  The  only  question  before  the  court  was,  whether 
or  not  the  record  disclosed  the  institution  of  a  suit  within  the  mean- 
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iog  of  the  language  used  in  the  note  providing  for  the  payment  of  at- 
torne/a  fees. 

Morrill  y.  Hoyt,  83  Texas,  59,  presented  a  situation  similar  to  the 
above.  There  the  note  had  been  executed  by  a  person  who  afterwards 
became  insane,  and  suit  was  brought  against  his  guardian.  In  his 
answer  the  defendant  admitted  the  facts  stated,  but  denied  any  obli- 
gation for  attomey^s  fees,  on  the  ground  that  legal  proceedings  had 
not  been  instituted  for  ihe  collection  of  the  claim.  In  disposing  of  the 
case  the  court  said :  'The  sole  question  for  our  consideration  is.  Did 
the  steps  taken  by  the  plaintiff— viz.,  the  putting  of  the  claim  past 
due  against  the  estate  of  the  lunatic  into  the  hands  of  an  attorney 
who  properly  proved  it  up  and  presented  it  for  allowance  to  the 
guardian  of  the  estate — constitute  the  institution  of  legal  proceedings 
for  the  collection  of  the  amount  due  on  the  claim  ?'*  This  question 
was  decided  in  accordance  with  the  ease  just  previously  cited. 

Kendall  v.  Page,  83  Texas,  132,  was  a  suit  upon  a  promissory  note 
containing  the  usual  stipulation  to  pay  attorney's  fees.  In  that  case 
the  court  states  the  error  assigned  as  follows :  '^At  the  date  of  rendi- 
tion of  judgment  herein  the  total  sum  due  plaintiff — ^principal,  inter- 
est and  attorney's  fees — ^was  $120.34,  as  shown  by  the  plaintiff's  pe.ti- 
tion  and  the  record  in  said  cause;  whereas  judgment  is  rendered  in 
plaintiff's  favor  for  $319.45,  which  is  $199.11  more  than  was  due.  The 
petition  sets  out  the  note  sued  upon,  and  the  credit  and  the  balance  as 
above  stated  is  shown  by  calculation."  It  is  evident  that  the  sole 
question  before  the  court  in  that  case  was,  whether  or  not  the  attor- 
ney's fees  had  been  computed  upon  too  large  an  amount;  the  appellant 
contending  that  it  had,  and  the  appellee  to  the  contrary.  That  was 
the  only  question  decided. 

Brown  v.  Perrill,  77  Texas,  206,  was  a  contest  between  the  wife  and 
the  creditors  of  the  husband,  she  claiming  her  debt  was  entitled  to  pri- 
ority over  the  indebtedness  claimed  by  the  appellant  in  this  suit.  The 
note  by  which  the  debt  to  the  wife  was  evidenced  provided  for  the 
payment  of  attorney's  fees  in  the  usual  form.  Upon  appeal  the  ap- 
pellant complained  that  the  court  erred  in  instructing  the  jury,  in  the 
event  they  found  for  plaintiff,  to  find  for  her  attorney's  fees,  together 
with  the  principal  and  interest  on  the  note.  The  court  said:  "The 
note  stipulated  that  the  nvakers  should  pay  attorney's  fees  in  the  event 
suit  should  be  brought  for  the  recovery  of  the  debt.  Upon  the  insti- 
tution of  suit  they  became  a  part  of  the  indebtedness.  They  were  set 
up  in  the  petition  and  included  in  the  amount  for  which  the  writ  of 
attachment  issned.  Why  the  plaintiff  was  not  entitled  to  recover  them, 
if  she  recovered  at  all,  we  do  not  see."  The  record  does  not  disclose 
upon  what  ground  the  collection  of  the  attorney's  fees  by  the  wife 
was  resisted,  neither  does  it  show  the  nature  of  the  pleadings  or  the 
character  of  the  testimony  npon  which  the  ruling  of  the  court  was 
made  to  depend. 

Johnson  v.  Blanks,  68  Texas,  495,  was  a  garnishment  proceeding. 

The  only  question  there  adjudicated  which  would  have  any  remote 

bearing  upon  the  issues  in  this  case,  was  the  determination  by  the 

court  that  tTie  trial  court  might,  without  the  aid  of  extraneous  evi- 
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Aence,  determine  for  itself  what  was  a  reasonable  attorney's  fee  to 
be  allowed  the  garnishee  for  the  preparation  of  his  answer.  We  do  not 
think  that  is  decisive  of  any  issne  here  nnder  consideration. 

Stansell  v.  Cleveland^  64  Texas^  660,  was  an  attachment  suit.  The 
note  sued  on  provided  for  ten  percent  attorney's  fees  if  it  should  be 
collected  by  law.  The  court  held  in  that  case  that  none  of  the  objec- 
tions based  upon  the  allowance  of  attorney's  fees  were  well  taken,  and 
said:  ^These  fees  were  to  become  a  part  of  the  debt  in  case  of  suit, 
and  are  expressly  claimed  in  the  petition.  The  answer  admitted  all 
of  the  indebtedness  alleged  in  the  petition,  which  included  these  fees. 
It  matters  not  that  the  suit  was  instituted  before  the  debt  was  due. 
The  debt  was  not  paid  at  maturity,  and  this  authorized  the  plaintiffs  to 
proceed  to  judgment  upon  the  note,  and  that  authorized  the  collection 
of  the  attorney's  fees.  The  language  'of  the  note  is  that  these  fees  are 
to  be  paid  if  the  note  is  collected  by  law,  and  that  note  was  so  col- 
lected." This  is  by  far  the  strongest  expression  tending  to  sustain 
the  position  takei)  by  counsel  for  appellee  which  we  have  found  ema- 
nating from  our  Supreme  Court;  but,  as  will  be  seen  later,  the  lan- 
guage here  used  has  since  been  criticised,  and  the  principle  announced 
questioned. 

In  none  of  these  cases  do  we  find  the  direct  question  involved  which 
is  here  under  consideration,  unless  it  may  have  been  in  the  case  last 
mentioned.  It  is  the  general  practice  of  appellate  courts  to  confine 
their  attention,  not  only  to  the  particular  errors  assigned,  but  to  the 
reasons  urged  in  the  accompanying  propositions  and  argument,  and  if 
these  are  considered  untenable,  and  no  fundamental  error  is  apparent, 
the  assignment  will  be  overruled.  In  view  of  that  practice  the  mere 
failure  of  the  court  to  discover  and  point  out  other  objections  to  the 
ruling  brought  under  consideration  should  not  be  construed  as  approv- 
ing it  in  all  other  respects.  The  real  value  of  former  adjudications  as 
precedents  is  usually  confined  to  the  issue  directly  involved  in  the 
enunciation  of  the  legal  principles  by  which  it  is  determined.  If  the 
doctrine  that  stipulations  usually  inserted  in  commercial  obligations 
and  other  contracts  are  to  be  construed  as  liquidated  damages  inuring 
to  the  benefit  of  the  holder  upon  the  happening  of  the  contingency 
mentioned  finds  any  support  in  the  cases  heretofore  decided  by  the 
Supreme  Court  of  this  State,  it  must  rest  upon  an  inference  drawn 
from  the  failure  to  hold  otherwise.  That  court,  so  far  as  we  have 
been  able  to  ascertain,  has  never  expressly  so  held.  It  is  only  its  fail- 
ure to  hold  to  the  contrary  which  can  furnish  any  foundation  for  the 
contention  that  it  recognizes  the  doctrine  in  this  State.  But,  as  we 
shall  see  later,  there  are  some  significant  expressions  which  indicate 
an  opposite  view.  However  valuable  may  be  precedents  in  the  deter- 
mination of  issues,  conclusions  are  always  more  satisfactory  when  they 
can  be  based  upon  principle  as  well.  The  classification  of  the  usual 
stipulations  to  pay  attorney's  fees  as  contracts  of  indemnity  is,  we 
think,  decisive  of  the  question  here  involved.  This  construction  is  not 
only  supported  by  a  sound  legal  principle,  but  is  in  accord  with  a 
large  number  of  :  authorities.  Laning  v.  Iron  City  Nat'l  Bank,  89 
Texas,  601;  Elmore  v.  Hugely,  supra,  and  cases  cited;  Goss  v,  Bowen, 
104  Ind.,  207;  Harvey  v.  Baldwin,  124  Ind.,  59;  Kennedy  v.  Rich- 
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ardflon,  70  Ind.,  524;  Exchange  Bank  v.  Apalachian  Lumber  &  Land 
Co.,  128  K  C,  193;  Tinsley  v.  Hoskins,  111  N.  C,  340;  Bullock  v. 
Taylor,  39  Mich.,  137;  Dow  v.  Updike,  11  Neb.  95;  Campbell  v.  Wor- 
man,  58  Minn.,  561;  Johnston  Harvester  Co.  v.  Clark,  30  Minn.,  308; 
Eittermaster  v.  Brossard,  105  Mich.,  219,  55  Am.  St.  Bep.,  438,  and 
cafles  cited  in  the  notes. 

In  the  case  first  above  cited  the  Supreme  Court,  in  replying  to  the 
question,  'TDid  the  trial  court  err  in  directing  the  jury  to  allow  the 
plaintiff  ten  percent  additional  on  the  principal  and  interest  due  on 
the  note  as  attorney's  fees?^'  used  this  language:  "Attomey^s  fees, 
whether  expressed  as  such  or  as  costs  of  collection,  are  regarded  as 
costs  of  the  suit,  and  agreements  to  pay  them  are  sustained  by  the 
courts  upon  that  ground.  The  legitimate  purpose  of  such  a  promise 
is  to  indemnify  the  payee  or  holder  of  the  note  for  expenses  which  he 
may  incur  by  default  of  the  maker  which  would  not  be  allowed  to  him 
by  law.  Under  the  terms  of  the  note  in  this  case  the  maker  agreed 
to  pay  attome3r's  fees  in  case  it  should  be  placed  in  the  hands  of  an 
attorney  for  collection.  Under  that  agreement  he  would  become  liable 
to  pay  such  costs  if  his  default  in  making  payment,  or  some  other  act 
of  his,  made  it  necessary  for  the  holder  to  place  it  in  the  hands  of  an 
attorney  for  collection.*'  In  this  case  the  court  also  referred  to  the 
case  of  Stansill  v.  Cleveland,  supra,  in  which  it  said  the  plaintiff  was 
entitled  to  recover  attorney's  fees  under  circumstances  somewhat  simi- 
lar to  the  case  then  pending,  and  said:  **We  doubt  the  correctness  of 
the  decision  in  that  case,  unless  it  be  put  upon  the  ground  that  the 
pleadings  of  the  defendants  amounted  to  a  confession  of  their  indebt- 
edness not  only  for  the  principal  and  interest  of  the  debt  sued  for, 
but  for  the  attorney  fees  also/' 

In  Maddox  v.  Craig,  80  Texas,  600;  the  court  held  that  a  petition 
which  failed  to  allege  that  the  note  containing  the  usual  stipulation 
for  the  payment  of  attorney's  fees  was  placed  in  the  hands  of  an  at- 
torney for  collection,  would  not  support  a  judgment  by  default  for 
such  attorney's  fees.  If  such  stipulations  are  contracts  of  indemnity, 
then  actual  damages  alone  can  be  recovered,  and  suit  for  that  purpose 
should  be  prosecuted  in  accordance  with  the  rules  of  pleading  and 
practice  applicable  to  that  class  of  actions.  In  such  cases  it  is  re- 
quired that  the  damages  sought  should  be  both  alleged  and  proven. 
Johnson  v.  Cook,  24  Wash.,  474;  O'Keefe  v.  Dyer,  20  Mont.,  477; 
2  Page  on  Contracts,  section  1170 ;  3  Ency.  of  Plead,  and  Prac,  648 ; 
Elder  v.  Kutner,  97  Cal.,  490.  To  hold  that  the  plaintiff  in  an  ac- 
tion to  recover  on  a  note  providing  for  attorney's  fees  in  the  usual 
form  should  be  permitted  to  do  less,  would  open  a  wide  avenue  for 
the  entrance  of  numerous  and  varied  devices  for  oppressive  exactions 
by  creditors  which  our  laws  against  usury  are  intended  to  prevent. 
In  the  present  case  the  petition  alleges  the  default  in  the  payment  of 
the  note,  and  that  it  was  placed  in  the  hands  of  an  attorney  for  col- 
lection, and  not  only  fails  to  allege  any  damages  in  general  terms,  but 
also  fails  to  state  the  existence  of  any  conditions,  specific  or  otherwise, 
from  which  the  law  would  presume  more  than  nominal  damages. 
These  allegations  alone  might  be  sufficient  if  the  stiptdation  for  the 
payment  of  attorney's  fees  is  to  be  construed  as  a  contract  for  liqui- 
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dated  damages^  but  not  when  it  is  to  be  treated  as  one  for  indemnity. 
The  mere  placing  of  the  note  or  obligation  does  not  of  itself  damnify 
the  holder,  and  the  allegation  and  proof  of  that  fact  alone  fails  to  fur- 
nish the  court  with  either  a  basis  or  evidence  upon  which  to  found  a 
judgment  for  actual  damages  sustained.     The  holder  can  not  say  that 
he  has  sustained  any  damages  which  he  may  recover  in  such  a  suit 
till  he  alleges  and  proves  that  he  has  paid,  or  contracted  to  pay,  the 
attorney's  or  collection  fees;  and  the  amount  he  has  paid  or  agreed  to 
pay  measures  the  damages  for  which  he  may  demand  reimbursement, 
provided  it  does  not  exceed  the  terms  of  the  contract  or  is  not  an  un- 
reasonable Bum.    In  the  case  at  bar  no  effort  seems  to  have  been  made 
to  prove  the  amount  of  fees  paid  or  agreed  to  be  paid  the  attorney  for 
his  services  in  bringing  this  suit  further  than  the  introduction  in  evi- 
dence of  the  note  sued  on.    Counsel  for  appellee  contends  that  this  is 
sufficient  to  authorize  a  finding  of  a  fixed  sum  as  attorney's  fees ;  that 
the  court  should  infer  from  the  introduction  of  the  note  that  the  full 
amount  of  the  fees  expressed  therein  had  been  agreed  upon  between 
the  holder  and  the  attorney.     We  do  not  think  so.     The  custom  of 
contracting  for  the  full  amount  of  the  attorney's  fees  stipulated  is  not 
so  uniformly  established  in  this  country  that  courts  may,  under  all 
circumstances,  judicially  assume  that  to  have  been  done.     The  note 
was  evidence  of  its  making  and  of  the  terms  of  the  contract  therein 
expressed,  but  not  of  the  damages  resulting  from  its  being  sued  on  or 
placed  for  collection.     While  the  court  may,  in  some  instances,  judi- 
cially know  what  is  a  reasonable  attorney's  fee  for  the  performance  of 
a  given  service,  it  can  not  judicially  know  what  the  contract  between 
the  plaintiff  and  his  attorney  in  any  particular  case  may  be.    The  is- 
sue of  a  reasonable  fee  is  not  involvea,  but  the  question  is,  what  was 
the  fee  which  the  appellee  paid,  or  agreed  to  .pay,  its  attorney  in  this 
case?    There  are  probably  many  instances  in  which  attorneys  are  re- 
tained by  banking  institutions  and  others  engaged  in  an  extensive 
commercial  business,  as  salaried  employes,  who  receive  their  compen- 
sation by  the  month  or  year,  regardless  of  the  amount  of  work  per- 
formed.    There  are  perhaps  other  instances  where  suits  are  bVought 
upon  a  contract  providing  for  a  contingent  fee,  in  which  the  plaintiff 
assumes  no  personal  obligation  under  any  circumstances  to  pay   the 
costs  of  an  attorney.     There  are  still  others  where  the  attorney's  or 
collection  fees  may  for  special  reasons  be  fixed  at  a  sum  less  than  the 
amount  stipulated  as  attorney's  fees  in  the  note,  possibly  in  considera- 
tion of  the  attorney's  receiving  all  of  the  business  of  the  holder.      In 
view  of  these  varied  conditions,  the  court  could  not  undertake  to  say 
as  a  matter  of  law  that  the  parties  in  this  suit  had  agreed  upon  the 
ten  percent  expressed  in  the  note  as  the  compensation  to  be  received 
by  the  attorney  for  his  services.     We  therefore  think  there  was   error 
in  the  charge  of  the  court  complained  of.     The  fact  that  the    error 
was  not  called  to  the  attention  of  the  trial  court  in  the  motion  for  a 
new  trial  does  not  defeat  the  right  of  the  appellant  to  have   it   re- 
viewed on  appeal.    It  is  only  those  matters  upon  which  the  court  has 
not  passed  during  the  progress  of  the  proceedings  in  the  trial   -wli^ich 
the  law  requires  to  be  presented  in  motions  for  new  trials  in  order  to 
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be  made  available  upon  appeal.  Western  U.  Tel.  Co.  y.  Mitchell,  89 
Texas,  441. 

Howeyer,  we  should  not  feel  inclined  to  reyerse  and  remand  this 
case  for  this  error  alone,  inasmuch  as  it  might  be  cured  by  the  appel- 
lee's filmg  a  remittitur  of  the  attorney's  fees  should  it  feel  inclined  to 
do  so.  But  there  is  another  error  which  we  think  equally  serious, 
and  which  will  require  that  the  case  be  remanded.  The  appellee  was 
permitted,  oyer  the  objection  of  the  appellant,  to  show  by  the  witness 
Caiy  Abney  that  there  was  an  agreement  between  Mrs.  Sloan  and  the 
insurance  company  by  which  she  was  to  be  protected,  and  the  com- 
pany was  to  pay  any  judgment  that  might  be  rendered  against  her  in 
this  suit;  that  the  agreement  was  made  with  an  agent  of  the  company 
at  the  time  he  had  paid  her  $1,838  in  cash  for  money  that  she  had 
formerly  paid  to  Gates  in  connection  with  her  application  for  insur- 
ance and  in  addition  \o  the  note  here  sued  on ;  and  that  the  company 
was  to  defend  the  suit  for  her,  as  it  did  not  think  the  bank  was  an  in- 
nocent purchaser.  The  pleading  relied  upon  to  support  the  releyancy 
of  this  testimony  was  that  portion  of  the  appellee's  petition  alleging 
snch  an  agreement.  Such  pleading  was^he  allegation  of  immateriid 
facts,  and  could  form  no  basis  for  the  admission  of  testimony  wholly 
irreleyant  to  any  issue  in  the  case.  The  allegations  did  not  show  that 
the  insurance  company  was  a  proper  or  a  necessary  party  to  this  suit. 
Holloway  v.  Blumm,  60  Texas,  626 ;  IT.  S.  Fidelity  &  Guaranty  Co.  y. 
Fossati,  97  Texas,  497. 

In  the  case  last  cited  the  court  said:  'Indeed,  the  existence  of  the 
right  of  the  defendant  in  all  cases  to  implead  other  parties  who  might 
become  liable  to  him  as  the  result  of  a  judgment  against  him  regardless 
of  other  considerations  had  been  expressly  negatiyed.''  That,  was  a 
suit  in  wliich  an  effort  was  made  to  bring  in  the  indemnitors  of  the 
defendant  in  the  suit  and  make  them  parties  to  the  proceedings.  Thia 
right  to  make  them  such  parties  was  denied. 

While  the  demurrers  interposed  in  this  case  by  the  insurance  com- 
pany to  the  pleadings  of  the  plaintiff  should  haye  been  sustained,  the 
error  Arising  from  the  failure  to  do  so  was,  as  to  the  insurance  com- 
pany, rendered  harmless  by  the  instructed  yerdict  in  its  f ayor ;  but  the 
erroneous  retention  of  irreleyant  matter  in  the  petition  could  not  jus- 
tify the  admission  of  the  irreleyant  testimony  to  support  it.  This  tes- 
timony, we  think,  was  calculated  to,  and  probably  did,  operate  preju- 
dicially to  the  appellant.  It  in  effect  informed  the  jury  that  there 
was  behind  the  defendant  in  the  suit  a  large  foreign  corporation 
whose  agent  had  perpetrated  the  fraud  which  brought  about  the  litiga^ 
tion,  and  that  the  corporation  would  protect  Mrs.  Sloan's  estate  against 
whateyer  judgnient  might  be  rendered  against  her  in  this  suit.  That 
the  jury  was  influenced  by  that  consideration  is  rendered  exceedingly 
probable  by  the  question  which  they  asked  the  court  after  their  retire- 
ment and  before  reaching  a  yerdict.  That  question  was :  ^'If  we  find 
a  yerdict  in  fayor  of  the  plaintiff,  does  that  preyent  the  Sloan  estate 
from  proceeding  against  the  insurance  company?'*  In  reply  to  this 
the  court  instructed  the  jury,  "that  the  matters  for  adjustment,  if 
any,  between  Mrs.  Sloan's  estate  and  the  insurance  company,  are  not 
before  you,  but  your  yerdict  will  be  made  under  the  eyidence  and  the 
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law  as  set  forth  in  the  charge  heretofore  given  you."  It  is  true  that 
this  instruction  on  the  part  of  the  court  in  one  sense  informed  the 
jury  that  this  issue  was  not  involved  in  the  considerations  which 
should  engage  their  attention,  but  they  were  left  to  surmise  why  they 
could  not  rest  their  verdict  upon  an  issue  to  support  which  the  court 
had  admitted  the  testimony  of  Abney,  and  which  testimony  could  have 
no  other  relevancy.  They  had  a  right  to  assume,  even  after  the  last 
instruction  of  the  court,  that  they  could  consider  testimony  which  the 
court  had  admitted  in  determining  the  only  issue  it  would  tend  to 
prove,  that  the  defendant  in  the  shit  was  indemnified  by  the  insurance 
company  against  any  verdict  which  they  might  find  against  him.  If 
their  verdict  was  based  in  whole  or  in  part  upon  such  consideration, 
then  it  was  improperly  influenced. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded^ 


M.  H.  Shanley  et  al.  v.  S.  B.  Tohk. 

Decided  February  26,  1909. 

Id— Xzeoution  Sale — ^Failure  to  Comply  with  Bid — Statute  Construed. 

The  penalty  of  twenty  percent  of  the  value  of  the  property  levied  on,  pre- 
scribed by  article  2381,  Hev.  Stats.,  for  failure  on  the  part  of  a  bidder  at  exe- 
cution sale  to  comply  with  his  bid,  is  for  the  bene&t  of  the  plaintiff  in  exe- 
cution. But  to  the  defendant  alone  belongs  the  right  of  action  to  recover  from 
such  bidder  the  difference  between  the  amount  of  his  bid  and  the  amount 
for  which  the  property  may  be  sold  at  a  second  execution  sale. 

S. — Same — ^iBjanetlon — Satlifaetlon  of  Judgment. 

At  an  execution  sale  under  a  judgment  in  favor  of  S  against  T,  the  land 
levied  on  was  bid  in  by  R  who  failed  to  comply  with  his  bid.  S  sued  R  for 
the  statutory  penalty  of  twenty  percent  of  the  value  of  the  property  and  the 
difference  between  the  amount  of  said  bid  and  the  amount  for  which  the  land 
sold  at  a  second  execution  sale,  and  recovered  judgment  for  and  collected  both 
amounts.  Held,  the  amount  collected  by  S  for  the  difference  between  the 
amounts  of  the  two  bids,  being  in  equity  the  property  of  Y,  the  defendant  in 
execution,  should  be  applied  as  a  credit  on  the  judgment  against  Y,  and  a 
court  of  equity  will  enforce  such  application  by  injunction. 

Appeal  from  the  District  Court  of  Jackson  County.  Tried  below  be- 
fore Hon.  J.  C.  Wilson. 

Ouy  Mitchell  and  W.  W.  McCrory,  for  appellants. 

0.  8.  Torle,  for  appellee. 

REESE,  Associate  Justice. — ^This  is  an  appeal  from  a  judgment 
of  the  District  Court  enjoining  appellants,  M.  H.  Shanley,  plaintiff  in 
execution,  and  A.  C.  Egg,  sheriff,  from  seeking  to  enforce  an  execution 
upon  a  certain  judgment  in  favor  of  appellant  Shanley  against  appel- 
lee York,  and  against  Shanley  on  his  cross-action. 

Shanley  had  sued  out  an  execution  upon  a  certain  judgment  in  his 
favor  against  York  in  a  Justice  Court  of  Hood  County,  which   he 
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claimed  was  Tmsatiflfied.  The  execution  had  been  placed  in  the  hands 
of  Egg  as  sheriff,  who  was  proceeding  to  enforce  the  game  by  levy  and 
sale  of  York's  property,  when  York  instituted  this  action  to  restrain 
them,  and  obtained  a  temporary  injunction.  In  his  petition  York  al- 
leges that  the  judgment  had  been  satisfied.  The  grounds  of  this  con- 
tention will  appear  from  the  findings  of  fact  by  the  trial  court,  which 
are  set  out  in  full  and  which  are  not  contested  by  appellant.  By  his 
answer  appellant  Shanley  contended  that  the  facts  so  set  out  in  the 
petition  did  not  constitute  payment  of  the  judgment  and  that  the 
same  was  a  valid,  subsisting  judgment. 

There  is  no  statement  of  facts  in  the  record.  The  findings  of  fact 
are  not  disputed,  appellant  resting  his  appeal  upon  the  contention  that 
the  conclusions  of  fact  do  not  support  the  conclusions  of  law  nor  the 
jndgment. 

The  conclusions  of  fact  of  the  trial  court,  here  adopted  by  us,  are 
as  follows : 

"1.  On  the  31st  of  October,  1898,  M.  H.  Shanley,  in  a  suit  num- 
hered  654  and  styled  M-  H.  Shanley  v,  S.  B.  York,  in  the  Justice  of 
the  Peace  Court  of  precinct  number  one  of  Hood  County,  Texas,  re- 
covered a  judgment  against  the  plaintiff  herein,  S.  B.  York,  for  the 
sum  of  $151.50,  with  ten  percent  interest  thereon  from  the  date  of 
said  judgment,  and  all  costs  of  suit. 

"2.  An  abstract  of  this  judgment  was  duly  and  regularly  filed  and 
recorded  in  the  oflBce  of  the  county  clerk  of  Jackson  Coi;nty,  Texas, 
on  the  27th  day  of  February,  1899. 

^3.  Execution  was  issued  on  said  judgment  soon  thereafter  and 
levied  upon  the  land  of  said  S.  B.  York  in  Jackson  County,  Texas, 
and  said  land  was  by  the  sheriff  of  said  Jackson  County  sold  under 
said  execution  on  the  6th  day  of  February,  1900,  and  one  C.  Redman 
bid  same  in  at  said  sale  for  the  sum  of  $165. 

"4.  Said  C.  Bedman  failed  and  refused  to  comply  with  the  terms 
of  said  sale,  and  thereafter  there  was  a  second  sale  of  said  land,  at 
which  said  land  was  sold  for  the  sum  of  $1. 

'^5.  Soon  after  said  second  sale  M.  H.  Shanley  filed  a  motion  in 
said  Justice  of  the  Peace  Court  of  precinct  number  one  of  Hood 
County,  Texas,  in  said  suit  No.  654,  against  C.  Bedman  for  twenty 
percent  on  the  value  of  said  property  on  which  C.  Bedman  had  bid 
the  sum  of  $165,  and  also  for  the  sum  of  $164,  which  was  the  difl!er- 
eivee  between  the  prices  it  sold  for  on  the  first  and  second  sales,  and 
on  the  30th  of  October,  1900,  M.  H.  Shanley  recovered  a  judgment 
in  said  Justice  of  the  Peace  Court  of  precinct  number  one  of  Hood 
County,  Texas,  on  said  motion  in  said  suit  No.  654,  against  C.  Bed- 
man,  "f  or  the  sum  of  $33,  as  a  penalty  of  twenty  percent  'on  the  value 
of  the  land  sold  under  execution,  for  his  failure  to  comply  with  his 
bid  thereon,'  and  the  further  sum  of  $164,  'difference  in  the  price 
realized  upon  the  sale  of  said  land  under  second  sale  from  the  sale 
wherein  it  was  purchased  by  said  C.  Bedman;'  also  six  percent  inter- 
est on  said  amounts  from  the  date  of  said  judgment. 

"6.  From  said  last-mentioned  judgment  of  the  Justice  of  the 
Peace  Court  of  precinct  number  one  of  Hood  County,  Texas,  C.  Bed- 
man  appealed  to  the  County  Court  of  Hood  County,  Texas,  in  which 
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court,  upon  a  trial  of  cause,  a  judgment  was  rendered  in  favor  of 
said  M.  H.  Shanlej  against  C.  Bedman  for  said  sums  of  $33  penalty, 
and  $164  difference  in  the  price  of  the  land  at  the  first  and  second 
sales  thereof.  This  last  judgment  the  said  C.  Bedman  paid  off  in  full, 
as  shown  by  the  receipt  of  the  sheriff  of  Jackson  County,  Texas,  ac- 
knowledging the  receipt  from  said  C.  Bedman  of  the  sum  of  $211.21, 
the  amount  of  the  judgment  and  costs  and  interest  in  case  No.  414/- 
654,  County  Court,  Hood  County,  Texas,  M.  H.  Shanley  v.  S.  B. 
York  et  al.' 

"7.  The  first  sale  of  the  land  of  S.  B.  York  to  C.  Bedman  by  the 
sheriff  of  Jackson  County  by  virtue  of  the  execution  issued  upon  the 
judgment  for  $151.50,  in  the  Justice  of  the  Peace  Court  of  precinct 
number  one  of  Hood  County,  Texas,  M.  H.  Shanley  v.  S.  B.  York, 
being  for  payment  and  satisfaction  of  the  said  judgment  against  the 
said  S.  B.  York,  if  said  sale  had  been  complied  with  by  said  C.  Bed- 
man,  the  proceeds  would  have  been  applied  to  the  satisfaction  of  said 
judgment,  and  would  have  been  sufficient  in  amount  to  have  satisfied 
said  judgment,  interest  and  costs. 

"8.  Execution  was  issued  April  6,  1907,  on  the  judgment  of  the 
Justice  of  the  Peace  Court  of  precinct  number  one  of  Hood  County, 
Texas,  by  the  justice  of  the  peace  thereof,  in  the  cause  No.  654,  M.  H. 
Shanley  v.  S.  B.  York,  for  $151.50,  and  directed  to  the  sheriff  of  Jack- 
son County,  Texas,  who  levied  said  execution  upon  certain  lands  of 
the  plaintiff,  S.  B.  York,  in  Jackson  County,  Texas,  and  advertised 
the  same  for  sale  to  satisfy  said  judgment  and  execution;  plaintiff 

sued  out  a  writ  of  temporary  injunction  on  the  day  of  May, 

1907,  to  restrain  said  sale,  and  now  seeks  to  perpetuate  same.'* 

Upon  these  conclusions  of  fact  the  trial  court  concluded,  as  matter 
of  law,  that  appellant,  not  having  the  right  to  recover  the  difference 
between  the  amount  realized  upon  first  and  second  sales  for  his  own 
benefit,  said  recovery  and  the  payment  of  the  judgment  for  this  dif- 
ference should  be  credited  upon  the  judgment  against  York,  and  the 
same  satisfied  said  judgment.-  The  assignment  of  error  attacks  this 
conclusion  of  law. 

The  action  invokes  the  equity  jurisdiction  and  powers  of  the  courtr 
and  the  case 'presented,  it  seems  to  us,  involves  the  question  of  whether 
the  arm  of  equity,  properly  administered,  is  long  enough  to  prevent 
what  would  clearly  be  an  act  of  gross  injustice,  if  not  of  positive  fraud. 

It  is  indisputably  clear,  and  is  not  attempted  to  be  denied  here,  that 
there  was  no  right  of  action  in  Shanley  to  recover  in  his  own  name 
and  for  his  own  use,  the  difference  between  the  amount  bid  by  Red- 
man at  the  first  sale  and  the  amount  for  which  the  property  was  sold 
at  the  second  sale.  Under  the  statute,  Bedman's  liability  was  to  York. 
(Bev.  Stats.,  art.  2381.)  He  was  liable  to  appellant  for  twenty  per- 
cent of  the  value  of  the  property  levied  on,  by  way  of  damages  for 
failure  to  comply  with  his  bid,  to  be  recovered  on  motion  in  the  orig- 
inal suit,  and  this  appellant  did  recover  and  was  entitled  to.  It  is  not 
pretended  that  appellee  had  in  any  way  transferred  to  appellant  his 
cause  of  action  against  Bedman.  Just  upon  what  ground  the  court 
in  Hood  County  proceeded  in  awarding  appellant  a  recovery  of  this 
difference,  and  upon  motion  in  the  original  suit,  we  can  not  determine^ 
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but  the  only  ground  we  can  conceive  of  is,  that  as  Bedman  owed  York 
this  amount  and  Yotk  owed  Shanley  the  original  judgment,  it  was 
sought  in  this  way,  by  a  species  of  garnishment  not  set  down  in  the 
books,  to  reach  and  condemn  this  amount  to  be  applied  on  the  judg- 
ment against  York.  It  is  clear  that  by  means  of  this  proceeding  ap- 
Eellant  received  $164  which  really  belonged  to  appellee.  Appellee  not 
aving  been  a  party  to  that  proceeding,  we  think  it  clear  that  he 
could,  by  a  timely  proceeding,  have  compelled  appellant  to  surrender 
this  money.  If  Bedman  had  voluntarily  paid  this  money  to  appellant 
without  appellee's  consent,  under  the  mistaken  view  that  it  belonged 
to  appellant,  appellee  would  have  had  a  right  of  action  against  appel- 
lant for  the  recovery  of  the  same.  If  A  owes  B  and,  imder  a  mistaken 
belief  that  C  is  entitled  to  the  money,  A  pays  it  to  C  without  the  con- 
sent of  B,  surely  B  could  recover  it  from  C.  It  is  true  that  such  pay- 
ment would  not  relieve  A  of  liability  to  B.  B  would  have  his  remedy 
against  both  of  them;  it  would  not,  we  think,  at  least  in  equity,  af- 
fect essential  merits  of  the  question  that  A  does  not  voltmtarily  make 
such  payment,  but  is  compelled  by  a  proceeding  not  binding  on  B  to 
do  80,  as  in  this  case. 

The  substance  of  the  whole  matter  is  that  appellant  has  received 
and  appropriated  money  belonging  to  appellee  suflScient  to  pay  the 
judgment.  It  adds  to  the  force  of  appellee's  contention  that  there  is 
a  strong  suggestion  that  he  recovered  it  on  the  groxmd  that  he  was 
entitled  to  it  as  a  creditor  of  appellee. 

This  is  in  no  sense,  we  think,  a  'collateral  attack  upon  the  Hood 
Comity  judgment.  Equity  singly  intervenes  to  compel  that  to  be 
done  which  every  principle  of  Justice  and  fair  dealing  requires  to  be 
done. 

We  think  the  conclusion  of  the  trial  court  was  correct,  and  that  the 
judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affrmed. 
Writ  of  error  refused. 


Heep  &  Feeeichb  Chemical  Company  v.  E.  J.  Brbwsteb  et  al. 

Decided  February  27,  1909. 

l.—Ba]i]Eniptoy— Corporation — ^TTiipaid  Subicriptlon — Salt  by  Creditor. 

To  warrant  a  creditor  of  a  bankrupt  corporation  in  suing  the  stockholders 
for  unpaid  balances  upon  their  stock  subscriptions,  it  must  be  alleged  and 
proved  by  such  creditor  that  the  trustee  in  bankruptcy  had  failed  and  refused 
to  file  such  suit. 

1— teme — Statute  Construed. 

So  long  as  an  insolvent  estate  is  being  administered  by  the  courts,  the 
reoeiTer  or  trustee  in  bankruptcy  alone  has  the  right  to  pursue  the  remedy 
provided  by  article  671,  Rev.  Stats.,  for  the  collection  of  unpaid  stock  sub- 
Mriptions. 

Appeal  from  the  Fifty-fifth  Judicial  District,  Harris  County.     Tried 
below  before  Hon.  W.  P.  Hamblen. 

Origgs  &  Barkley,  for  appellant. — ^The  court  erred  in  sustaining  the 
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general  demurrer  to  plaintiflE's  petition.  Briggs  v.  Avaiy,  106  S.  "W., 
905 ;  Bank  v.  Lasater,  196  U.  S.,  115 ;  Flash  v.  Connecticut,  109  U.  S., 
371;  Atwood  v.  K.  I.  Bank,  1  B.  I.,  376;  Dushane  v.  Beall,  161  U.  S., 
614;  Wait  on  Insolvent  Corp.,  sec.  621,  p.  568;  3  Thompson  on  Corp., 
sees.  3368,  3417,  3550,  3552,  3558;  Morawitz  on  Priv.  Corp.,  sec.  884, 
p.  856;  Beach  on  Eeceivers,  sees.  300,  444,  448,  450;  Wallace  v.  Lin- 
coln Sav.  Bank,  15  S.  W.,  451;  Brinckerhoff  v.  Bostwick,  88  N.  Y.,  52; 
Beach  on  Eeceivers,  sec.  742 ;  Collier  on  Bankruptcy,  pp.  143,  72 ;  In  re 
Marshall  Paper  Co.,  102  Fed.,  872;  Bev.  Stats.,  arts.  671,  684;  Flash 
V.  Connecticut,  109  TJ.  S.,  371;  Shellington  v.  Howland,  53  N.  T., 
371;  WUes  v.  Suydam,  64  K  Y.,  173;  Handy  v.  Draper,  89  N.  Y., 
334;  Hilliker  v.  Hale,  117  Fed.,  221;  Evans  v.  Nellis,  187  F.  S.,  276. 

Hunt,  Myer  £  Townes  and  Baker,  Bolts,  Parker  &  Garwood,  for 
appellees. — Unpaid  stock  subscriptions,  fund  for  satisfaction  of  all 
charges  against  corporation:  National  Bank  v.  Texas  Investment  Co., 
74  Texas,  436 ;  Mathis  v.  Pridham,  20  S.  W.,  1020. 

Suits  for  collection  of  same  can  be  prosecuted  only  by  trustee:  1 
Eemington  on  Bankruptcy,  p.  1060;  Showalter  v.  Laredo  Im.  Co.,  83 
Texas,  164;  Com.  Bank  v.  Warthen,  47  S.  E.,  636;  Falco  v.  Ejiupisch 
Co.,  70  Pac,  287. 

McMEANS,  Associate  Justice. — ^Appellant,  plaintiff  below,  al- 
leged in  its  petition,  in  substance,  that  having  a  claim  against  the 
Home  Ice  Company,  a  domestic  corporation,  it  brought  suit  against 
said  corporation  thereon  and  recovered  judgment  for  $1,755.64,  be- 
sides costs  of  suit,  upon  which  execution  was  issued  and  returned 
nulla  bona;  that  at  the  time  of  the  rendition  of  said  judgment  and 
the  issuance  and  return  of  said  execution,  said  corporation  had  no 
property  or  assets  out  of  which  said  judgment  could  be  satisfied  in. 
whole  or  in  part  and  that  it  was  insolvent  and  bankrupt,  and  that 
said  corporation,  on  the  petition  of  appellees  who  were  stockholders 
therein,  had  been  adjudged  a  bankrupt  by  the  United  States  District 
court,  and  that  in  said  bankrupt  proceeding,  which  was  still  pending 
in  said  court,  all  of  the  property  and  effects  of  the  corporation  had 
been  vested  in  the  trustee  in  bankruptcy,  and  that  the  same  had 
been  by  the  trustee  distributed  to  the  secured  claimant,  E.  J.  Brew- 
ster, one  of  the  appellees,  and  that  there  was  nothing  left  of  the  prop- 
erty of  said  bankrupt  to  pay  plaintiff's  judgment  or  to  pay  the  costs 
of  further  administration  of  the  bankrupt  estate  in  the  United  States 
District  Court,  and  that  no  further  administration  of  the  bankrupt 
estate  can  be  had  or  is  attempted  to  be  had  in  said  court.  Plaintiff 
further  alleged  that  the  appellees,  defendants  below,  were  the  prin- 
cipal subscribers  to  the  capital  stock  of  said  bankrupt  corporation, 
and  that  they  had  failed  to  pay  said  corporation  par  value  of  the  stock 
subscribed  for  by  them,  but  that  same  was  still  due  and  owing;  that 
neither  of  said  stockholders,  nor  the  bankruptcy  court,  nor  any  of  the 
creditors  of  the  bankrupt  corporation,  have  made,  nor  are  they  or 
either  of  them  making  any  effort,  nor  do  they  or  either  of  them  seek 
to  marshal  the  assets  of  the  bankrupt  corporation  represented  by  the 
unpaid  balance  due  upon  stock  subscriptions,  the  par  value  of  which 
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ia  $100  per  share,  nor  to  collect  the  amount  due  on  same;  and  that 
plaintiff  by  this  suit  seeks  to  collect  a  sufficient  amount  due  on  said 
unpaid  stock  subscriptions  to  satisfy  said  judgment  and  which,  it 
alleged,  is  its  only  remedy  and  without  which  its  debt  will  be  lost. 
It  further  alleged  that  secret  settlement  of  all  other  claims  against 
the  bankrupt  corporation  had  been  made  by  appellees,  leaving  plain- 
tifiPs  judgment  the  only  unpaid  claim  against  said  corporation,  and 
that  it  is  without  remedy  to  collect  its  claim  except  under  article' 
671,  chapter  4,  article  685,  chapter  5,  of  the  Revised  Statutes  of 
Texas  and  other  general  statutes,  by  virtue  of  which  the  suit  is 
brought  for  the  sole  benefit  of  plaintiff.  The  iprayer  was  for  judg- 
ment against  the  defendants  jointly  and  severally  for  $2000,  and 
interest  and  costs  of  suit,  and  for  general  relief. 

A  general  demurrer  urged  by  appellees  to  the  petition  was  sus- 
tained by  the  court  and,  appellant  declining  to  amend,  the  court 
entered  judgment  dismissing  the  suit,  and  from  that  judgment  this 
(^peal  is  prosecuted. 

By  its  first  assignment  of  error  appellant  contends  that  the  court 
erred  in  sustaining  the  demurrer  and  dismissing  its  suit,  because  the 
trustee  in  bankruptcy  was  not  compelled  to  accept  title  to  property 
which  he  considered  onerous,  nor  to  choses  in  action  which  he  deemed 
unprofitable  to  prosecute;  and  when  he  failed  and  refused  to  prose- 
cute suits  against  the  stockholders  for  the  amounts  due  on  their  stock 
subscriptions,  the  appellant  had  the  right  to  sue  for  enough  thereof 
to  satisfy  its  debt.  By  the  second  assignment  appellant  urges  that 
it  had  the  right  to  sue  the  delinquent  stockholders  because  the  trus- 
tee in  bankruptcy  had  failed  and  refused  to  sue  for  the  amounts  due 
thereon. 

A  sufficient  answer  to  these  assignments  is  that  appellant  did  not 
allege  that  the  trustee  had  failed  and  refused  to  prosecute  suits 
against  the  stockholders  to  collect  their  unpaid  stock  subscriptions 
or  any  part  thereof. 

By  their  other  assignments  of  error  appellant  contends  that  it 
was  error  for  the  court  to  sustain  the  general  demurrer  and  dismiss 
its  suit,  for  the  reason  that  being  a  judgment  creditor  of  the  corpora- 
tion with  execution  returned  unsatisfied,  it  had  the  right  to  pursue 
the  remedy  provided  by  statute  in  favor  of  such  a  creditor  against 
delinquent  subscribers  for  the  capital  stock. 

It  is  unquestionably  the  law  that  the  balance  due  upon  unpaid 
stock  subscriptions  constitutes  a  trust  fund  for  the  satisfaction  of 
the  debts  of  the  corporation  (National  Bank  of  Jefferson  v.  Texas 
Investment  Co.,  74  Texas,  436;  Mathis  v.  Pridham,  1  Texas  Civ. 
App.,  58),  and  ordinarily  when  a  judgment  has  been  obtained  against 
a  corporation  and  there  can  be  found  no  property  upon  which  to  levy 
execution,  that  execution  may  foe  issued  against  any  stockholder  to 
the  extent  of  the  amount  of  his  unpaid  stock,  upon  order  of  the 
court  in  which  the  judgment  was  rendered  against  the  corporation, 
made  upon  motion  in  open  court  after  reasonable  notice  in  writing 
has  been  given  to  the  stockholders  thus  sought  to  be  charged.  (Re- 
vised Statutes,  art.  671.)  But  it  has  been  held,  by  the  Supreme 
Court  of  this  State,  that  the  article  above  cited  has  no  application 
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to  an  insolvent  corporation  in  the  hands  of  a  receiver;  that  the  pro- 
visions of  our  etatuftes  clearly  show  that  the  arrearages  of  stockholders 
for  unpaid  stock  are,  for  the  purpose  of  paying  the  debts  and  makbg 
distribution  of  the  assets  of  a  corporation^  as  much  to  be  treated  as 
its  property  as  anything  else  owned  by  it.  X^^^^^^^^r  ^'  Laredo 
Improvement  Co.,  83  Texas,  164.)  The  rights  and  duties  conferred 
upon  receivers  of  the  property  of  an  insolvent  corporation  and  trus- 
tees in  possession  of  the  property  of  such  a  corporation  under  the 
appointment  of  a  court  of  bankruptcy,  are  largely  the  same.  The 
title  of  the  property  of  the  insolvent  corporation  is  vested  in  the  re- 
ceiver or  the  trustee,  in  bankruptcy  in  trust  for  the  benefit  of  the 
creditors,  and  it  is  his  right  and  duty,  when  the  interest  of  the  cred- 
itors require,  to  compel  by  proper  proceeding  the  delinquent  sub- 
scribers to  pay  the  balance  due  on  their  unpaid  stock,  and  with  the 
fund  "thus  acquired  to  discharge,  as  far  as  he  may,  the  debts  of  the 
corporation.  So  long  as  the  estate  is  being  administered  by  the 
courts,  the  receiver  or  the  trustee  alone  has  the  right  to  pursue  the 
remedy  provided  by  law  for  the  collection  of  unpaid  stock  subscrip- 
tions. Commercial  Bank  v.  Warthen  (Ga.),  47  S.  E.,  537,  and  au- 
thorities cited.  It  follows,  therefore,  that  the  court  did  not  err  in 
sustaining  the  demurrer,  and  the  judgment  is  afiSrmed. 

Affirmed. 


B.  I.  Lee  bt  al.  v.  John  H.  Broocks. 

Decided  February  27,  1009. 

1. — Injunotion — ^Nonreildeiit  7udge-— Act  Construed. 

The  foUowing  affidavit  was  attached  to  a  petition  for  injunction  presented 
to  and  granted  by  a  nonresident  district  jud^e:  ''Your  petitioner  •  •  .  being 
at  this  time  unable  to  reach  .  .  •  the  judge  having  original  jurisdiction 
hereof  in  time  to  secure  the  relief  sought  by  reason  hereof,  brings  this  his  peti- 
tion and  alleges,  etc."  Held,  the  affidavit  was  insufficient  under  the  require- 
ments of  the  Act  of  the  30th  Legislature  (Gen.  Laws,  1907,  page  207)  con- 
cerning the  granting  of  injunctions,  to  authorize  the  nonresident  judge  to  act 
upon  the  application,  in  that  it  failed  to  set  out  the  facts  showing  that  the 
resident'  judge  was  inaccessible,  and  the  efforts  made  to  reach  him. 

2. — Same — ^Diiiolation — ^Practice. 

When  an  injunction  is  granted  by  a  nonresident  judge  the  truth  of  the 
matters  alleged  in  the  affidavit  to  secure  such  action  may  on  proper  motion 
be  inquired  into,  and  if  foimd  untrue  the  injunction  should  be  dissolved. 

3. — Same— Sale  of  Land — Advertisement— Trifling  Error. 

A  difference  of  twenty  cents  between  the  true  amount  of  a  jud^pnent 
and  the  amount  as  stated  in  the  advertisement  of  the  sale  of  land  thereunder, 
is  too  trifling  to  require  the  issuance  of  an  injunction  to  stay  the  sale.  And 
the  failure  of  the  advertisement  to  state  that  the  execution  provided  for  the 
collection  of  interest  upon  the  judgment  is  not  cause  for  enjoining  the  sale. 

4. — Same— Verification  of  Allegations. 

An  injunction  should  be  granted  only  upon  a  sworn  application;  therefore 
when  an  application  for  injunction  is  based  upon  the  allegations  in  the  plead- 
ing of  another  pending  suit  it  should  appear  either  that  said  all^ations 
verified  or  they  should  be  verified  in  the  application  for  injunction. 
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Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Gf.  H.  Pendarvis,  for  appellants. 

N"o  brief  for  appellee  reached  the  reporter. 

EEESE,  Associate  Justice. — This  is  an  appeal  from  an  order 
of  the  district  judge  of  the  68th  district  granting  a  temporary  in- 
junction restraining  R.  I.  Lee,  plaintifE  in  execution,  and  Lee  C. 
Cherry,  sheriff  of  Liberty  County,  from  enforcing  an  execution  or 
order  of  sale  issued  by  the  district  clerk  of  Liberty  County  upon  a 
judgment  of  the  District  Court  of  said  county  in  favor  of  B.  I. 
Lee  and  against  John  H.  Broocks,  appellee.  The  appeal  is  prosecuted 
under  the  provisions  of  the  Act  of  1907,  allowing  appeals  from  such 
interlocutory  orders.      (Acts  Thirtieth  Legislature,  p.   207.) 

The  petition  for  injunction  was  presented  to  Hon.  W.  H.  Pope, 
judge  of  the  58th  district,  by  whom  the  temporary  writ  was  granted, 
returnable  to  the  District  Court  of  Liberty  County,  which  is  in  an- 
other district.  To  satisfy  the  requirements  of  the  Act  of  April  16, 
1907  (General  Laws  of  the  Thirtieth  Legislature,  chapter  107),  there 
was  attached  to  the  application  the  following  affidavit:  'TTour  peti- 
tioner, John  H.  Broocks,  plaintiff  herein,  relying  on  the  Constitution 
of  the  State  of  Texas,  as  well  as  other  rights  granted  by  the  gov- 
ernment, and  being  at  this  time  unable  to  reach  the  Hon.  L.  B. 
Hightower,  the  judge  having  original  jurisdiction  hereof,  in  time  to 
secure  the  relief  sought  by  reason  hereof,  brings  this  his  petition  and 
alleges/^  etc. 

The  first  objection  made  by  appellant  to  the  order  of  the  judge  is 
that  this  affidavit  was  not  sufficient  under  the  Act  aforesaid  to  au- 
thorize the  judge  of  the  58th  district  to  act.  This  contention  must 
be  sustained.  The  Act  referred  to  was  intended  to  cure  what  had 
become  an  intolerable  evil  in  procuring  temporary  injunctions  from 
district  judges  remote  from  the  court  where  the  case  was  to  be  tried, 
instead  of  making  application  to  the  judge  of  said  district;  under 
which  practice  it  was  not  infrequent  that  parties  desiring  such  suit, 
started  out  on  a  roving  quest  over  the  State  for  some  district  judge 
who  would  listen  favorably  to  that  plea,,  -to  which  the  resident  judge 
was  not  favorable,  thus  securing  temporary  injunctions  which  were 
promptly  dissolved  by  the  judge  of  the  court  to  which  such  writs 
were  returnable.  To  put  a  stop  to  such  practices,  it  was  provided 
by  the  Act  that  such  applications,  when  presented  to  a  judge  other 
than  the  judge  of  the  court  to  which,  under  the  law,  such  writ  was 
required  to  be  made  returnable,  should  be  accompanied  by  an  affi- 
darit  "setting  out  fully  the  facts  showing  that  the  resident  judge  is 
inaccessible  and  the  efforts  made  by  the  applicant  to  reach  and  com- 
municate with  said  resident  judge  and  the  result  of  such  efforts  in 
that  behalf  It  was  not  considered  sufficient  that  the  applicant 
should  merely  make  affidavit  that  the  resident  judge  was  inaccessible 
or  that  he  could  not  be  reached,  but,  in  order  that  the  purpose  and 
intent  of  the  Act  should  not  be  evaded,  it  was  required  that  the  facts 
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showing  sach  inaccessibiliiy  and  the  efforts  made  to  reach  him  should 
be  fully  stated,  in  order  that  the  judge  to  whom  the  application  was 

E resented  might  determine  whether  a  fair  and  reasonable  effort  had 
een  made  in  good  faith  to  reach  the  resident  judge,  without  which 
it  is  positively  declared  by  the  Act  that,  "No  nonresident  judge  shall 
have  the  power  to  hear  said  application  upon  the  ground  of  inacces- 
sibility of  the  resident  judge/' 

The  Act  goes  further  and  provides  that  ''should  any  nonresident 
judge  hear  said  application  upon  the  ground  of  inaccessibility  of 
the  resident  judge  and  should  grant  the  writ  of  injunction  prayed 
for  said  injunction  so  granted  should  be  dissolged  upon  motion  upon 
its  being  shown  that  the  petitioner  has  not  first  made  a  reasonable 
effort  to  procure  a  hearing  upon  said  application  before  the  resident 
judge/'  The  effect  of  this  is  tliat  even  if  a  proper  aflBdavit,  as  re- 
quired by  the  statute,  is  made  of  the  inability  to  reach  the  resident 
judge,  and  an  injunction  granted^  upon  motion  to  dissolve  under 
the  statute,  it  may  be  shown  that  reasonable  effort  had  not  in  fact 
been  first  made  tb  invoke  the  action  of  the  resident  judge,  and  this 
alone  should  authorize  a  dissolution  of  the  injunction,  notwithstand- 
ing the  statements  of  the  affidavit 

The  purpose  of  the  Act  is  clear  and  its  language  plain.  Such  an 
affidavit  as  made  in  this  case,  if  held  sufficient,  would  enable  an 
applicant  for  injunction  in  every  case  to  evade  the  plain  require- 
ments of  the  statute.  The  district  judge  of  the  58th  district  had 
no  authority  to  grant  the  temporary  writ,  and  for  the  reasons  indi- 
cated above  alone,  the  order  must  be  set  aside. 

Fpon  other  grounds  also  the  injunction  should  not  have  been 
granted.  The  only  ground  stated  in  the  application  as  sworn  to  for 
the  injunction,  is  that  there  was  a  discrepancy  between  the  amount 
of  the  judgment  as  stated  in  the  advertisement  of  the  sale  and  as 
stated  in  the  judgment,  of  $1000.  Tlie  judgment,  as  shown  by  the 
application,  is  for  $17,316.68,  with  interest  thereon  at  the  rate  of 
eight  percent  per  annum  from  the  date  of  judgment,  August  17, 
1904.  The  amount  of  the  execution  as  stated  in  the  advertisement 
is  $17,316.88,  without  stating  the  interest.  It  will  be  seen  that  there 
is  a  difference  of  twenty  cents,  which  may  be  and  should  have  been 
disregarded  as  too  trifling  to  be  considered.  The  failure  of  the  ad- 
vertisement of  sale  to  state  that  the  execution  provided  for  collection 
of  interest  afforded  no  ground  for  the  injunction.  It  was  an  utterly 
immaterial  matter. 

The  only  grounds  relied  upon  for  the  injunction  are  stated  in  an 
imsworn  petition  filed  in  the  District  Court  of  Liberty  County,  a 
copy  of  which  is  made  an  exhibit  to  the  petition.  In  the  affidavit 
to  the  application  presented  to  the  district  judge,  appellee  does  not 
pretend  to  state  that  the  statements  of  the  petition  are  true,  nor  can 
the  affidavit  be  so  construed,  and  so  far  as  the  allegations  of  said 
petition  are  concerned  they  can  not  be  considered  as  grounds  for  the 
injunction.  The  statute  provides  that  no  injunction  shall  be  granted 
except  upon  a  sworn  application.  (Bev.  Stats.,  art.  2992.)  This 
requirement  can  not  be  evaded  as  was  done  in  this  case,  in  so  £ar  as 
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the  temporary  injunction  rests  upon  the   allegations  of  the   petition 
referred  to. 

For  the  reasons  indicated  the  order  of  the  district  judge  granting 
the  temporary  injunction  is  reversed^  the  order  set  aside  and  the 
injunction  dissolved. 

Reversed  and  remanded. 


0.  W.  AND  Ella  Mabtin  v.  J.  C.  Butner  bt  al. 

Pecided  February  27,  1000. 

1.— JHunagei 8«qiieitration — Judgment  In  Forcible  Sntxy  and  Detainer. 

In  a  suit  for  damages  for  suing  out  a  writ  of  sequestration  and  ejecting 
plaintiffs  from  premises  held  by  them  under  a  rental  contract  for  one  year, 
evidence  that  defendant  had  brought  an  action  of  forcible  detainer  in  the  Jus- 
tice Court  against  plaintiffs  and  obtained  judgment  in  that  court  which  was 
set  aside,  and  on  another  trial  judgment  was  ^for  plaintiffs,  and  that  defendant 
appealed  to  the  County  Court  and,  after  the  case  was  docketed,  asked  and 
obtained  a  dismissal  of  the  case,  did  not  authorize  the  court  to  direct  a  ver- 
dict for  the  defendant  in  the  damage  suit.  , 

1— Judgment  in  Justice  Court — ^Appeal,  Eifeot  of. 

The  effect  of  the  appeal  from  the  justice's  judgment  was  to  annul  that 
judgment,  and  the  case  stood  in  the  County  Court  tor  trial  de  novo,  and  not 
ha?ing  been  dismissed  for  some  illegality  or  insufficiency  in  the  manner  of 
bringing  it  up,  said  judgment  had  no  legal  effect,  and  the  case  for  damages 
stood  alone  upon  its  merits. 

S^-^Aarge— Bental  Contract. 

The  testimony  being  conflicting  as  to  whether  the  plaintiffs  held  the  prem- 
ises under  a  rental  contract  for  a  year  or  by  the  montn  only,  this  issue  should 
have  been  submitted  to  the  jury. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  0.  L.  Lockett. 

B.  S.  Phillips,  for  appellants. 

J.  M.  Moore  and  Brown  £  Bledsoe,  for  appellees. — The  action  of 
forcible  entry  and  detainer  heing  a  special  statutory  proceedings  and 
article  2534,  Sayles*  Texas  Civil  Statutes,  providing  for  appeal  within 
five  da3's  from  any  final  judgment  rendered  by  the  justice  of  the 
peace  in  such  proceedings,  being  the  exclusive  mode  provided  by 
law  for  reviewing  proceedings  of  forcible  entry  and  detainer,  the 
general  rules  of  law  applicable  to  ordinary  cases  as  to  granting  new 
trials  have  no  application  to  such  proceedings,  and  the  justice  of 
the  peace  has  no  authority  and  is  without  jurisdiction  to  grant  a 
new  trial  in  a  case  of  forcible  entrv  and  detainer,  and  hence  the 
action  of  the  justice  of  the  peace  in  granting  a  new  trial  in  such 
cases  is  beyond  the  jurisdiction  and  authority  of  such  justice  and  is 
and  would  be  void,  Swanson  v.  Smith,  77  S.  W.,  700;  Stacks  v. 
Simmons,  58  S.  W.,  958. 

If  it  should  be  held,  however,  that  the  justice  of  the  peace  did 
have  the  right,  authority  and  jurisdiction  to  grant  a  new  trial  in  an 
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action  of  forcible  entry  and  detainer  and  to  render  the  subsequent 
judgment  in  the  case  of  date  June  8^  1906^  in  said  Justice  Court, 
the  appeal  by  appellee  J.  C.  Butner  from  such  judgment  to  the 
County  Court  of  Johnson  County  annulled  the  judgment  of  June  8, 
1906,  rendered  by  the  justice  of  the  peace  from  which  said  appeal 
was  prosecuted,  and  the  action  in  said  case  in  the  County  Court 
could  not  and  did  not  have  the  effect  of  reviving  the  judgment  of 
June  8,  1906.  Bender  v.  Lockett,  64  Texas,  566;  Missouri,  etc.. 
By.  Co.  V.  Mosty,  27  S.  W.,  1058;  Moore  v.  Jordan,  65  Texas,  396; 
Boberts  v.  McCamant,  70  Texas,  744;  Kingsley  v.  Schmicker,  60 
S.  W.,  332;  Stark  v.  Ellis,  69  Texas,  545. 

BAINEY,  Chief  Justice. — Appellants  brought  this  suit  to  recover 
damages  of  appellees  for  the  alleged  wilful,  malicious  and  wrongful 
suing  out  of  a  writ  of  sequestration*  and  ejecting  them  from  certain 
premises  held  by  them  under  a  rental  contract  for  a  period  of  one 
year.     A  trial  resulted  in  a  judgment  for  appellees. 

The  trial  court  gave  the  following  instruction,  which  is  assigned 
as  error,  viz.:  **Gentlemen  of  the  jury:  You  are  are  instructed  to 
find  a  verdict  in  this  case  in  favor  of  the  defendants  J.  C.  Butner 
et  al.  The  court  gives  you  this  instruction  because  from  the  judg- 
ments and  orders  of  the  Justice  Court  introduced  in  evidence  the 
court  holds  that  there  is  simply  a  question  of  law  raised  and  not  a 
question  of  fact,  and  hence  the  instructed  verdict.'*  The  evidence 
in  regard  to  the  orders  of  the  Justice  Court,  referred  to  by  the  court 
in  its  charge,  shows  that  J.  *  C.  Butner  brought  an  action  of  forcible 
detainer  in  the  Justice  Court  against  the  Martins  to  eject  them 
from  the  premises  here  in  question,  and  recovered  a  judgment.  On 
the  day  following  the  rendition  of  said  judgment  the  justice  of  the 
peace  granted  a  new  trial.  The  case  was  again  heard  and  judgment 
rendered  in  favor  of  the  Martins.  From  this  last  judgment  Butner 
regularly  perfected  an  appeal  to  the  County  Court.  The  case  was 
regularly  docketed  in  the  County  Court  and  thereafter  Butner  ap- 
peared in  the  County  Court  and  asked  a  dismissal  of  the  case,  which 
was  accordingly  done.  Butner  also  brought  a  sequestration  suit. 
A  writ  of  sequestration  was  issued  and  levied,  and  the  premises  ;were 
replevied  by  Butner  and  subsequently  he  dismissed  the  sequestration 
suit. 

The  effect  of  the  appeal  by  Butner  from  the  justice's  judgment 
was  to  annul  said  judgment,  and  the  case  stood  in  the  County  Court 
for  trial  de  novo,  as  if  originally  brought  in  said  court,  and  not 
having  been  dismissed  for  some  illegality  or  insufficiency  in  the 
manner  of  bringing  it  up,  said  justice's  judgment  had  no  legal  force 
or  effect,  and  this  case  stood  alone  upon  its  merits  irrespective  of  the 
action  of  the  Justice  Court.  (Bender  v.  Lockett,  64  Texas,  566; 
Moore  v.  Jordan,  65  Texas,  395;  Boberts  v.  McCamant,  70  Texas, 
743.)  • 

We  do  not  think  the  evidence  on  the  merits  of  the  case  was  such 
as  warranted  the  court  in  giving  a  peremptory  instruction  to  find 
for  the  defendant.  There  was  conflicting  testimony  on  the  question 
as  to  the  duration  of  the  rental  contract;  the  Butners  testifying  that 
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the  Martins  contracted  for  the  premises  by  the  month  only,  while 
Mrs.  Martin  testified,  in  effect,  that  the  contract  was  for  a  year,  for 
which  she  was  to  pay  $25  and  board  the  Butners.  This  oonfiict 
raised  an  issue  that  required  the  submission  of  the  case  to  the  jury 
for  their  determination.  The  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Alvord  National  Bank  v.  Waples-Platter  Grocer  Company. 

Decided  February  27,  1909. 

l^neadiBflT  Convtmed — ^DemuTrer. 

In  a  proceeding  in  the  nature  of  a  bill  of  review  to  set  aside  a  judgment 
in  a  Justice  Court,  answer  of  defendant  considered,  and  held  to  raise  no  issue 
of  fact  and  to  be  in  effect  a  demurrer  and  should  be  so  treated  notwithstand- 
ing a  recital  in  the  judgment  that  the  court  "heard  the  evidence." 

1— Bin  of  Beview — Justice  Court — Jurisdlotion. 

Justice  Courts  have  power  as  to  matters  within  their  jurisdiction  when 
seasonably  presented,  to  hear  and  grant  petitions  in  the  nature  of  bills  of  re- 
view alleging  sufficient  cause  for  setting  aside  judgments  procured  by  fraud. 

S.— Same — Statute  Conitrued. 

The  statute  (article  1651,  Rev.  Stats.)  forbidding  a  justice  of  the  peace 
to  grant  a  new  trial  after  ten  days  from  judgment,  and  the  decisions  under 
the  practice  Act  of  the  District  and  County  Courts  to  the  effect  that  a  new 
trial  cannot  be  granted  after  the  term  at  which  a  judgment  is  rendered,  do 
not  preclude  a  proceeding  in  a  Justice  Court  in  the  nature  of  a  bill  of  review 
to  set  aside  a  judgment  for  fraud. 

Appeal  from  the  County  Court  of  Wise  tDounty.  Tried  below  be- 
fore Hon.  C.  V.  Terrell. 

McMurray  &  Oettys,  for  appellant. — The  petition  of  appellant,  Al- 
Tord  National  Bank,  alleging  fraud  in  the  procurement  of  the  judg- 
ipent  had  in  the  Justice  Court  on  the  11th  of  June,  1906,  against 
it,  stated  a  good  cause  of  action  which,  if  true,  entitled  said  bank  to 
have  said  judgment  vacated  by  said  Justice  Court;  and  if  said 
Waples-Platter  Grocer  Co.  intended  to  contest  the  decree  of  the 
justice  of  the  peace,  vacating  said  judgment,  by  appeal  to  the  County 
Conrt  it  should  have  been  required  in  said  County  Court  to  contest 
the  truth  of  the  allegations  in  said  petition. 

The  relief  prayed  for  in  said  petition  on  the  facts  therein  alleged 
could  not  be  justly  denied  in  the  absence  of  an  answer  putting  in 
issue  the  truth  of  such  facts,  and  not  then  without  first  giving  the  . 
bank  a  hearing  and  opportunity  to  prove  its  cause  of  action;  and 
the  action  of  the  court  in  summarily  entering  judgment  against  the 
bank  was  error.  Bose  v.  Darby,  33  Texas  Civ.  App.,  341,  and  author- 
ities there  cited;  2  Pomero/s  Equity  Jurisprudence,  sec.  919,  p.  418; 
2  Amer.  &  Eng.  Ency.  of  Law,  p.  263;  Storey's  Equity  Pleading, 
aee.  426-428;  Shipman's  Equity  Pleading,  p.  316. 

The  Justice  Courts  in  Texas  ase  vested  with  general  equity  juris- 
Vol.  LIV  Civil— 16. 
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diction  over  all  matters  within  their  jurisdictional  amount,  and  they 
have  equal  power  with  the  County  and  District  Courts  to  vacate 
judgments  when  shown  to  have  been  obtained  by  fraud  where  the  sub- 
ject matter  and  amount  involved  is  within  their  jurisdiction.  Bose 
V.  Darby,  33  Texas  Civ.  App.,  341;  Brown  v.  Dutton,  38  Texas  Civ. 
App.,  294;  Crawford  v.  Sandridge,  75  Texas,  383;  Gibson  v.  Moore, 
22  Texas,  611;  Constitution,  art.  5,  sec.  19;  Bev.  Stats.,  art.  1568. 

The  answer  of  Waples-Platter  Grocer  Company,  being  nothing 
more  than  an  exception  to  the  petition  of  the  bank  or  plea  to  the 
jurisdiction,  and  having  been  filed  out  of  the  due  order  of  pleading, 
it  was  error  for  the  court  to  take  it  up,  entertain,  and  act  upon 
it  over  the  objection  of  the  bank. 

It  was  not  within  the  power  or  province  of  the  County  Court  to 
order  the  justice  of  the  peace  to  proceed  to  execute  a  judgment  which 
that  justice  of  the  peace  had  theretofore  set  aside  and  vacated  because 
of  fraud  in  its  procurement. 

W.  H.  Bullock,  for  appellee. 

CONNER,  Chief  Justice. — On  Motion  for  Rehearing. — ^The  pro- 
ceedings that  we  are  called  upon  to  review  on  this  appeal  originated 
by  a  petition  in  the  nature  of  a  bill  of  review  in  behalf  of  appellant 
filed  in  the  Justice's   Court  of  precinct  number  one.  Wise   County, 
November  10,   1906.     The  petition  sought  to  set  aside   a   judgment 
of  said  Justice's  Court  theretofore  rendered  on  June  11,  1906,  in  a 
garnishment  proceeding  by  appellee  against  appellant.    It  was  alleged 
in  substance  that  said  judgment  of  June  11  had  been  procured  against 
appellant  as  garnishee  by  fraud,  in  that  appellant  had  been  prevented 
from   appearing  and   answering   by   means   of   false   and   fraudulent 
promises  and  representations  on  the  part  of  appellee  and  its  attorney. 
On  April  8,  1907,  the  justice  upon  hearing  of  the  petition  to  vacate 
the  judgment,  granted  it  as  prayed  for,  and  thereupon  at  once  fur- 
ther proceeded  to  hear  the  original  garnishment  proceeding  upon  its 
merits,  all  parties  being  present  and  participating  in  the  trial,  which 
resulted  in  a  judgment  vacating  the  judgment  of  June  11,  1906,  and 
in  favor  of  appellant  upon  the  merits  in  the  garnishment  suit  decree- 
ing that  appellee  take  nothing  thereby.     From  this  judgment  of  the 
justice  of  the' peace  appellee  appealed  to  the  County  Court  of  Wise 
County  which   rendered   the  judgment   from   which   this   appeal   has 
been  prosecuted.     The  judgment  of  the   County  Court  declared   the 
judgment  of  the  Justice's  Court  of  April  8,  1907,  granting  a   new 
trial,  to  be  null  and  void  and  reinstated  the  judgment  of  said  Jus- 
tice's Court  of  June  11,  1906,  declaring  it  to  be  in  full  force   and 
effect,  and  ordering  its  execution. 

On  original  hearing  the  contention  was  made,  as  is  again  urged 
on  motion  for  rehearing,  that  the  judgment  of  the  County  Court 
was  upon  demurrer  only,  but  inasmuch  as  there  is  no  statement  of 
facts,  and  inasmuch  as  the  County  Court  judgment  recites  that  the 
court  "heard  the  evidence,"  we  concluded  that  the  hearing  of  the 
County  Court  was  upon  the  merits  of  appellant's  petition  to  set  aside 
said  judgment  of  June  11,  1906.     The  record  in  the  cause  is   in  a 
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very  confused  state,  but  on  review  of  our  former  conclusions  we  have 
been  unable  to  find  any  answer  on  the  part  of  the  appellee  that  raised 
an  issue  of  fact.  There  is  in  the  record  what  purports  to  be  an 
amended  answer  to  appellant^s  petition  to  impeach  and  vacate  the 
first  judgment  of  the  Justice^s  Court.     It  is  as  follows: 

"Now,  at  this  time  comes  the  plaintiff,  the  Waples-Platter  Grocery 
Company,  and  amending  the  answer  heretofore  filed,  says:  That  the 
justice  of  the  peace,  precinct  No.  1,  Wise  County,  Texas,  was  without 
jurisdiction  to  render  the  judgment  so  rendered  on  April  8,  1907, 
against  plaintiff  setting  aside  the  former  judgment  tliat  had  been 
rendered  InT  plaintiff's  favor  against  said  Alvord  National  Bank  on 

the  day  of  ,  and  that  said  last  named  judgment  setting 

aside  said  former  judgment  was  end  is  null  and  void.  Wherefore 
plaintiff  prays  that  said  last  named  judgment  granting  a  new  trial 
and  setting  aside  said  former  judgment  be  decreed  by  this  court  to 
be  null  and  void  and  of  no  effect,  and  that  this  court  render  judg- 
ment in  favor  of  plaintiff  for  the  amount  of  said  former  judgment 
and  all  costs;  but  if  this  court  should  conclude  that  such  is  not  the 
proper  remedy,  then  plaintiff  prays  that  said  justice  of  the  peace  be 
directed,  commanded  and  enjoined  to  proceed  to  execute  said  former 
judgment  against  said  Alvord  National  Bank  and  to  issue  execution 
thereon  as  required  by  law,  and  for  general  relief.*' 

No  answer  other  than  the  one  quoted  in  behalf  of  appellee  is  to 
be  found  in  the  record  or  is  indicated  in  the  transcript  from  the 
Justice's  Court.  This  answer,  we  think,  fails,  as  before  stated,  to 
raise  an  issue  of  fact  and  is  wholly  in  the  nature  of  a  demurrer. 
From  which  it  follows,  notwithstanding  the  recitation  in  the  court's 
judgment,  that  the  County  Court  could  only  proceed  on  the  theory 
that  as  a  matter  of  law  the  Justice's  Court  was  without  jurisdiction, 
as  urged  in  the  answer,  to  entertain  and  determine  the  petition  to 
vacate  his  former  judgment,  there  being  no  pleading  under  which  an 
issue  of  fact  was  determinable.  That  the  court  did  so  proceed  is 
indicated  by  a  bill  of  exceptions  to  be  found  in  the  record;  if  so,  the 
conclusion  reached  was  erroneous,  for  we  entertain  no  doubt  of  the 
power  of  Justice's  Courts,  as  to  matters  within  their  jurisdiction, 
when  seasonably  presented,  to  determine  petitions  in  the  nature  of 
bills  of  review  alleging  suflBcient  cause  to  set  aside  judgments  for 
fraud,  and  we  so  indicated  in  the  original  disposition  of  this  case. 
It  is  true  that  it  has  been  several  times  decided  that  under  the  stat- 
ute (Bevised  Statutes,  article  1651),  a  justice  of  the  peace  has  no 
power  to  grant  a  new  trial  after  the  expiration  of  the  ten  days  al- 
lowed, Adams  v.  Casey-Swasey  Co.,  15  Texas  Civ.  App.,  379;  Bond 
v.  Bintleman,  24  Texas  Civ.  App.,  298;  Carter  v.  Commissioners  of 
Van  Zandt  County,  75  Texas,  286.  So  under  the  practice  Act  of  the 
District  and  County  Courts  it  has  often  been  decided  that  a  new 
trial  can  not  be  granted  after  the  expiration  of  the  term  at  which 
judgment  was  rendered;  but  the  statutes  on  the  subject  of  new  tri^ 
have  never,  so  far  as  we  know,  been  held  to  preclude  the  institution 
of  a  proceeding  in  the  nature  of  a  new  suit  to  set  aside  a  judgment 
where  the  complaining  party  has  been  prevented  by  fraud  on  the 
part  of  the  person  in  whose  favor  the  judgment  was  rendered  from 
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making  his  defense.  In  such  cases,  where  an  opportanity  has  not 
been  afforded  of  moving  for  a  new  trial  during  the  term,  the  equitable 
proceeding  or  action  mentioned  may  be  instituted  to  reopen  the  case 
and  have  it  disposed  of  upon  the  merits.  See  Eddleman  v.  Mc- 
Glatheiy,  74  Texas,  280;  Boiler  v.  Wooldridge,  46  Texas,  485,  and 
cases  cited.  In  this  respect  we  think  there  can  be  no  difference  be- 
tween District  and  County  Courts  and  Justice  Cou^  in  matters 
within  their  jurisdiction.  Bose  v.  Darby,  33  Texas  Civ,  App.,  341; 
Brown  v.  Dutton,  38  Texas  Civ.  App.,  294;  Crawford'  v.  Sandridge, 
75  Texas,  383;  Gibson  v.  Moore,  22  Texas,  611;  Constitution,  article 
5,  section  19;  Bevised  Statutes,  article  1568.  There  is  Ao  exception 
to  appellants  petition  filed  before  the  justice  on  the  ground  of  in- 
sufficiency and  it  seems,  at  least  in  the  absence  of  exception,  to  set 
forth  an  equitable  cause  for  setting  aside  the  judgment  attacked  and 
we  think  appellant  was  entitled  to  a  trial  upon  the  merits  thereof. 

The  motion  for  rehearing  will  accordingly  be  granted  and  the 
judgment  of  the  County  Court  reversed  and  the  cause  remanded  for 
a  new  triaL 

Reversed  and  remanded. 


C.  D.  MiNTEE  V.  W.  E.  Hawkins  et  al. 

Decided  February  27,  1900. 

1^-^oatraet — Vnnd — ^ResotMion — ^BatiiloatioiL. 

One  who  seeks  to  rescind  a  contract  on  the  ground  of  fraud  must  act 
promptly  in  disaffirming  the  contract.  If  after  discovering  the  fraud  he  rati- 
nes it  or  aflfirmatively  acquiesces  in  it  by  distinctly  treating  the  contract  as 
of  continuing  force,  claiming  its  benefits,  he  cannot  thereafter  repudiate  it. 

8. — Same. 

Where  one  who  has  been  defrauded  in  a  contract  elects  to  affirm  same  and 
to  resort  to  his  remedy  for  damages,  the  equitable  remedy  by  rescission  will 
be  thereby  lost.  The  complaining  part^  will  not  be  alfowecl  to  delay  and 
speculate  upon  the  chances  of  the  situation. 

8. — ^Eatifleation — Eyidence. 

In  an  action  to  rescind  a  contract  for  exchange  of  certain  town  lots  for 
shares  of  stock  in  a  mercantile  company,  evidence  considered,  and  held  suffi- 
cient to  warrant  the  trial  court  in  instructing  a  verdict  for  the  defendant,  on 
the  ground  that  the  plaintiff  had  failed  to  act  promptly  after  discovering  the 
alle^d  fraud  and  had  in  effect  ratified  the  contract. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

Smith  &  Latiimore,  for  appellant. — The  law  does  not  undertake  to 
say  that  certain  facts  shall  constitute  a  waiver  or  an  acceptance,  same 
being  for  the  jury.  Hayden  v.  Houghton,  24  S.  W.,  803;  American 
Cotton  Co.  V.' Collier,  69  S.  W.,  1021. 

Whether  acquiescence  or  tacit  adoption  after  notice  of  fraud  is 
ratification  or  waiver  is  question  for  jury.  Evans  v.  Coggan  &  Bros., 
6  Texas  Civ.  App.,  129. 
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What  constitutes  a  prompt  tender  and  reasonable  time  and  waiver 
are  qnestions  for  the  jury.  Crutcher  v.  Schick^  10  Texas  Civ.  App., 
680. 

Not  necessary  to  make  tender  before  suit,  and  offer  to  restore  in 
petition  is  sufBcient  if  under  circumstances  suit  does  not  come  too 
late,  which  is  question  for  jury. 

Jury  have  right  to  consider  whether  ordinary  prudence  required 
the  retention  or  possession  of  property  and  the  doing  the  best  he 
could  with  it,  and  acceptance  and  use  thereof  after  discovery  of  fraud 
would  not  justify  court  in  taking  case  from  jury.  Temple  National 
Bank  v.  Warner,  44  S.  W.,  1025. 

* 

TF.  P.  McLean  and  W.  ErsJcme  Williams,  for  appellees. — ^A  party 
seeking  to  rescind  a  contract  for  fraud  must  act  with  promptness 
and  disaffirm  it  within  a  reasonable  time  after  discovering  the  fraud, 
and  if  after  such  discovery  he  does  anything  to  carry  the  contract 
into  effect  or  to  obtain  or  claim  its  benefits,  he  can  not  thereafter 
repudiate  it.  Wells  v.  Houston,  23  Texas  Civ.  App.,  629;  Temple 
National  Bank  v.  Warner,  31  S.  W.,  653;  Adams  v.  Pardue,  36  S. 
W.,  1015;  Emma  Silver  Mining  Co.  v.  Emma  Silver  Mining  Co.  of 
New  York,  7  Fed.,  401;  2  Pomeroy's  Equity  Jurisprudence,  3d  ed., 
sees.  816,  817,  917,  964;  6  Pomero/s  Equitable  Bemedies,  3d  ed.  of 
Pomeroy's  Equity,  sees.  687,  688.  , 

CONNEB,  Chief  Justice. — This  case  is  thus  stated  in  one  of  the 
briefs  of  the  parties  to  this  appeal,  viz.:  ** Appellant  brought  this 
action  ag&inst  appellee,  W.  E.  Hawkins,  and  also  against  W.  J.  Boaz. 
He  dismissed  as  to  W.  J.  Boaz  before  the  beginning  of  the  trial  in 
the  court  below.  His  action  was  based  upon  a  contract  dated  August 
28,  1905,  by  which  appellant  sold  to  appellee  Hawkins  certain  lots 
in  the  city  of  Fort  Worth  for  the  consideration  of  fifty  shares  of  the 
capital  stock  in  the  Panther  City  Hardware  Company,  a  mercantile 
concern  located  in  the  city  of  Fort  Worth. 

"Appellant  prayed  for  a  cancellation  of  the  deed  of  conveyance 
executed  by  him  to  Hawkins  to  said  land  and  for  the  recovery  of 
the  land  or  its  value.  He  also  sued  to  recover  $2900,  which  he  al- 
leged he  put  into  said  mercantile  concern  after  he  bought  it  and  had 
taken  possession  thereof. 

"He  alleged  in  his  amended  petition  (the  file  mark  upon  which 
shows  that  it  was  filed  on  the  8th  day  of  January,  1908,  the  judg- 
ment having  been  rendered  on  the  2d  of  December,  1907,  and  the 
motion  for  a  new  trial  having  been  filed  December  14,  1907),  that 
Hawkins  misrepresented  to  him  the  amount  of  goods  on  hand,  the 
amount  of  the  indebtedness  of  said  Panther  City  Hardware  Com- 
pany, and  the  amount  due  to  said  company,  and  by  such  false  rep- 
resentations induced  him  to  buy  the  shares  of  stock  and  give  therefor 
the  land  described  in  his  petition. 

*^€  also  prayed  for  judgment  for  $2900,  which  he  alleged  he  had 
expended  in  adding  to  said  stock  of  goods  after  he  bought  it. 

''Appellee  Hawkins  pleaded  a  general  denial  and  also  specially 
answered  that  appellant  had  every  opportunity  to  examine  said  stock 
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of  goods  and  asoertain  its  value  and  the  amount  and  value  of  its 
notes  and  accounts,  as  well  as  tlie  amount  of  the  outstanding  in- 
debtedness against  said  company.  That  he,  appellee,  had  not  been 
engaged  in  said  business  for  more  than  a  year  before  the  sale  to  ap- 
pellant; but  had  been  engaged  in  other  business  not  connected  with 
said  hardware  company,  and  was  ignorant  of  the  real  condition  of 
the  company  and  its  business  at  the  time  of  said  sale.  He  answered 
that  said  company  was  solvent  at  the  time  of  said  transaction,  and 
that  if  it  had  become  insolvent  thereafter  said  insolvency  resulted 
from  the  mismanagement  and  conduct  of  the  business  by  appellant. 

**After  all  of  the  testimony  had  been  introduced  the  court,  after 
hearing  the  argument,  decided  that  appellant  ought  not  to  recover 
upon  his  action  under  the  testimony.  That  his  conduct  showed  a 
complete  ratification  of  the  contract  and  that  the  case  which  he  had 
made  by  the  testimony  was  one  -upon  which  no  equitable  decree  could 
be  rendered  by  the  court  adjusting  the  rights  of  the  parties,  even 
if  a  rescission  of  the  contract  were  decreed.  He  therefore  instructed 
the  jury  to  find  for  the  appellee  Hawkins.*'  And  judgment  in  favor 
of  appellee  Hawkins  was  accordingly  entered  and  appellant  has  ap- 
pealed. 

The  evidence  on  the  issues  of  the  alleged  false  representations;  of 
the  insolvency  of  the  Panther  City  Hardware  Company;  and  of  the 
worthlessness  of  the  stock  for  which  appellant  traded,  is  undoubtedly 
such  as  to  require  the  submission  of  such  issues  to  the  jury.  The 
controlling  question  before  us  is  whether  the  evidence  of  appellant's 
ratification  or  acquiescence  in  the  transaction  after  his  discovery  of 
the  alleged  fraud  is  of  that  conclusive  character  which  justified  the 
court  in  taking  that  issue  away  from  the  jury  and  in  giving  the 
peremptory  instruction  stated.  Appellant's  evidence  relating  to  this 
issue  is  as  follows: 

"I  found  out  that  the  concern  was  not  able  to  pay  its  debts,  or  not 
possessed  of  assets  sufficient  to  pay  its  debts.  I  made  that  discovery 
about  the  first  ef  January.  Wlien  I  made  that  discovery  I  reported 
it  to  the  creditors  of  the  concern  and  I  then  offered  to  turn  them 
over  the  stock  of  groceries  and  hardware  and  everything  in  settlement 
of  the  debts.  I  don't  think  that  proposition  was  made  in»  writing.  I 
made  a  statement  of  the  assets  and  liabilities,  and  sent  to  all  the' 
creditors.  That  was  in  writing,  in  the  shape  of  a  letter.  . 
From  the  time  I  went  in  there  up  to  the  time  of  the  bankruptcy 
we  bought  goods  to  replenish  the  stock,  and  paid  old  bills  with  the 
money.  I  watched  that  matter  very  close  and  there  was  not  one 
cent  of  money  taken  out  of  that  business  from  the  time  I  bought  in 
there  until  this  petition  in  bankruptcy  was  filed,  other  than  salaries 
of  the  men  that  were  in  there.  We  sold  goods  right  along  and  bought 
others  ...  I  have  been  in  dry  goods  and  general  merchandise 
business  all  my  life  ever  since  I  was  11  years  old.  At  the  time  of 
the  trade  I  was  not  engaged  in  merchandise  but  I  was  an  experienced 
merchant.  At  that  particular  time  I  was  engaged  in  real  estate  and 
merchandise  together,  brokerage.  .  .  .  We  made  some  cash  pur- 
chases all  the  way  through  after  the  first  of  January;  we  bought  all 
the  stuff  we  needed  along,  to  replenish  and  keep  up  the  sales*      Wo 
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turned  the  stock  over,  virtually  turned  the  stock  over  to  the  creditors; 
it  was  in  their  hands  and  then  we  invoiced  it,  and  we  bought,  while 
we  were  selling  goods  we  bought  goods  along  as  we  would  get  out  of 
things;  we  would  buy  a  few  and  buy  for  cash  and  sold  them>  to  keep 
the  stock  up.  Q.  Did  you  ever  go  to  Mr.  Hawkins  and  ask  him 
to  take  back  those  goods  and  give  you  up  your  land?  A.  Mr.  Latti- 
more  I  think  made  that  demand  for  me.  The  first  of  January  I 
turned  it  over  to  Mr.  Lattimore.  I  didn't  have  authority  to  offer 
him  the  goods.  I  offered  him  the  stock.  The  stock  controls  the  goods. 
.  .  .  Witness  was  asked:  ^You  never  tendered  Mr.  Hawkins  any- 
thing after  you  became  dissatisfied  with  this  trade,  whenever  that  was, 
except  the  stock,  and  did  you  ever  tender  him  the  stock?'  Witness 
answered:  TTes,  sir;  only  through  my  attorney.  Messrs.  Smith  & 
Lattimore  were  my  attorneys;  they  were  already  employed  generally 
for  probably  three  or  four  months  back  of  that  to  attend  to  any 
business  that  I  had;  my  attorneys  individually  and  for  the  Panther 
City  Hardware  Company  also.  I  didn't  go  to  Mr.  Hawkins  because 
I  couldn't  find  him.  He  lives  in  Fort  Worth,  and  lived  in  Fort 
Worth  then,  and  I  was  living  here  at  that  time.  I  couldn't  find 
him.  That  was  not  the  reason  I  didn't  go — ^because  my  attorneys 
were  attending  to  this  matter,  the  effect  of  these  misrepresentations. 
I  had  employed  them  to  bring  suit  if  necessary.  I  never  personally 
tendered  anything  to  Mr.  Hawkins  before  I  brought  this  suit.  .  .  . 
Q.  When  did  you  begin  to  notice  about  these  debts  that  had  not  been 
reported  to  you  against  the  company?  A.  There  were  some  of  them 
reported  in  October,  some  right  along,  kept  coming  all  along;  until 
after  the  bankruptcy  proceeding  they  came  in;  we  got  duns  from 
parties.  I  think  I  was  elected  president  of  the  company;  Mr.  Glass 
was  vice-president  and  Mr.  Burns  was  secretary  and  treasurer.  I 
began  to  hear  about  these  debts  that  had  not  been  reported  to  me, 
along  in  October  and  November,  and  all  along  through.  I  said  some- 
thing to  Mr.  Hawkins  about  it  the  first  time  I  saw  him;  I  don't 
remember  the  exact  time,  and  I  think  I  did  to  Mr.  Boaz,  too.  I 
am  certain  I  mentioned  it  to  Mr.  Hawkins;  I  don't  know  when  ex- 
actly. I  told  him  that  the  thing  looked  mighty  bad;  it  was  not 
represented  right.  I  would  ask  him  about  things;  he  would  refer 
me  to  Mr.  Wyatt,  said  straighten  it  out,  until  we  got  to  invoice  I 
didn't  suppose  it  would  be  one-fourth  as  bad  as  it  was  until  we  in- 
voiced. I  knew  about  these  debts;  I  knew  all  about  the  debts.  Q. 
But  you  didn't  know  how  much  goods  there  were  until  the  invoice? 
A.  I  didn't  know  how  much  debts  there  was,  either,  that  was  over- 
plus until  we  checked  up  the  books  and  invoices.  I  knew  there  were 
some  debts  that  had  not  been  reported  to  me,  in  October  and  No- 
vember. Some  of  them  came  in  afterwards;  some  of  them  came  in 
quite  a  while  afterwards.  .  .  .  We  took  the  invoice  the  first  of 
January;  I  think  we  started  in  December.  We  took  the  invoice  and 
after  we  found  out  the  condition  of  affairs  we  told  Mr.  Glass  about 
it.  He  wanted  to  take  a  gun,  waved  around  with  his  knife  and  was 
going  to  kill  Mr.  Hawkins  and  Mr.  Wyatt.  I  had  quite  a  time  in 
there.  I  figured  out  the  best  I  could  and  reported  it  to  the  creditors 
and  proposed  to  make  a  settlement  afterwards;  proposed  to  turn  over 
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the  goods  or  try  to  pay  it  out  at  sixty  cents  on  the  dollar,  fifty  cents 
cash  or  sixty  cents  notes.  After  we  took  this  inventory  in  January 
end  discovered  the  true  status  of  affairs,  that  is  the  first  time  we 
figured  up  the  aggregate  of  the  debts  and  the  amount  of  the  stock 
and  found  out  whether  there  was  as  much  as  had  been  represented 
io  me,  on  hand.  Q.  After  that  did  you  see  Mr.  Hawkins?  A.  I 
couldn't  find  Mr.  Hawkins.  I  had  no  opportunity  to  tender  back 
to  Mr.  Hawkins  his  stock  at  any  time  before  this  was  put  in  the 
hands  of  the  bankruptcy  court.  I  think  he  was  away  from  here,  to 
Beaumont  or  some  place,  at  that  time.  I  made  a  trip  around;  went 
to  Chicago  and  St.  Louis,  to  see  Philips-Butdorf,  Belknap  Hardware 
Co.  and  all  those  people,  in  an  effort  to  try  to  save  out  of  this  some- 
tiiing  of  what  had  been  put  in.  Over  and  above  this  stock  that  I 
bought  from  Mr.  Hawkins  I  had  put  into  the  business  the  $2,000 
grocery  stock  and  about  $1900  in  money,  that  I  had  loaned  it.  I 
heard  Mr.  Glass  testify  that  I  bought  his  stock  and  gave  him  $100 
for  it;  and  that  is  correct.  I  lost  that  $100.  ...  I  don't  remem- 
ber the  exact  date  of  the  bankruptcy  proceeding.  It  was  in  January 
or  February;  I  think  it  was  in  February.  In  January  we  turned 
that  stock  over  to  the  creditors  to  invoice  and  pay  their  debts  and 
after  that  somebody  else  put  it  in  bankruptcy.  I  don't  know  who 
did  that  turning  over  to  them;  Mr.  Burns  and  myself,  I  guess,  the 
officers  of  the  company,  Mr.  Glass.  I  think  Mr.  Glass  had  something 
to  do  with  it.  It  was  by  his  sanction.  Q.  You  and  Mr.  Burns  were 
the  active  members  in  it;  wasn't  you  the  leading?  A.  I  was  presi- 
dent; yes,  when  I  found  out  it  wouldn't  pay  out  I  wanted  to  save 
the  creditors  all  I  could." 

There  was  other  evidence  showing  that  soon  after  appellant  went 
into  the  business  one  or  more  of  the  managers  or  bookkeepers  dis- 
covered that  some  of  the  stock  of  hardware  was  old;  that  empty 
boxes  were  found  on  the  shelves;  that  the  concern  was  overdrawn 
at  the  bank;  that  unlisted  debts  were  being  presented;  and  that  no 
tender  or  demand  for  rescission  was  in  fact  made  of  Hawkins  until 
this  suit  was  filed. 

The  law  is  that  the  party  who  seeks  to  rescind  a  contract  for  fraud 
must  act  promptly  in  disaffirming  the  contract.  If  after  the  discovery 
of  the  fraud  he  ratifies  it  or  affirmatively  acquiesces  in  it  by  dis- 
tinctly treating  the  contract  as  of  continuing  force,  claiming  its  bene- 
fits, he  can  not  thereafter  repudiate  it. 

We  think  it  unnecessary  to  discuss  the  facts  at  length.  Our  con- 
clusion thereon  is  that  the  evidence  in  its  most  favorable  aspect  to 
appellant  conclusively  shows  that  after  discovery  of  the  fraud,  if 
any,  appellant  consciously  dealt  with  the  property  acquired  as  his 
own,  and  treated  the  contract  as  a  continuing  one,  and  that  he  hence 
lost  his  right  of  rescission,  if  any  ever  existed.  The  value  of  the 
lots  given  for  the  stock  is  not  shown,  nor  is  insolvency  on  the  part 
of  Hawkins  proven  so  as  to  exclude  the  inference  that  at  the  time  of 
appellant's  discovery  of  tlie  alleged  fraud  the  lots  were  of  small  actual 
value,  and  that  appellant  hence  deliberately  chose  to  affirm  the  con- 
tract and  resort  to  his  remedy  for  damages  as  more  satisfactory  at 
the  time,     If  so,  the  equitable  remedy  of  rescission  was  no  longer 
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a?ailable  so  as  to  enable  appellant,  nearly  three  months  thereafter, 
to  recover  the  specific  lots  after  they  may  have  been  augmented  in 
value  far  in  excess  of  appellant^s  actual  damage.  We  make  this  sug- 
gestion to  illustrate  one  of  the  reasons  of  the  rule  in  equity  that  one 
"who  wishes  to  rescind  a  contract  for  fraud  must  act  promptly.  He 
is  not  permitted  to  speculate  upon  the  chances  of  the  situation.  See 
Wells  V.  Houston,  23  Texas  Civ.  App.,  653;  Temple  Nat.  Bank  v. 
Warner,  31  S-  W.,  239;  Adams  v.  Pardue,  36  S.  W.,  1015;  Emma 
Silver  Mining  Co.  v.  Emma  Silver  Mining  Co.  of  New  York,  7 
Fed.  Eep.,  401;  2  Pomeroy*s  Equity  Jurisprudence,  3d  ed.,  sees. 
816,  817,  917,  964;  Pomero/s  Equitable  Eemedies,  3d  ed.  of  Pom- 
eroy's  Equity,  sees.  687,  688. 
It  is  accordingly  ordered  that  the  judgment  be  affirmed. 

OK  MOTION  POR  REHEARING. 

We  disposed  of  this  case  on  original  hearing  upon  the  theory  that 
the  only  issue  presented  and  acted  on  by  the  trial  court  was  one  of 
r^cission.  It  is  now  suggested,  however,  that  plaintiff  alleged  and 
offered  to  prove  the  value  of  the  lots  given  by  him  to  appellee  W.  E. 
Hawkins  for  the  alleged  worthless  stock  in  the  Panther  City  Hard- 
ware Company  and  sought  to  recover  damages.  The  record  shows 
that  the  trial  was  had  and  judgment  entered  upon  December  2,  1907; 
that  appellant's  amended  motion  for  a  new  trial  was  filed  December 
14,  1907,  and  the  only  pleading  that  we  have  been  able  to  find  pur- 
porting to  set  up  the  issue  of  damages  in  the  alternative  is  one  stvled, 
Tlaintirs  Amended  Original  Petition,  Filed  January  8,  1908"— 
more  than  a  month  after  the  judgment.  And  while  it  is  true  that 
it  appears  by  bill  of  exception  that  upon  the  trial  appellant  offered 
to  prove  by  himself  the  market  value  of  the  lots  involved  in  this  con- 
troversy, it  further  appears  that  objection  was  made  thereto  and  sus- 
tained by  the  court  on  the  ground  that  there  was  no  allegation  in 
the  petition  showing  what  their  value  was.  No  assignment  of  error 
has  been  presented  urging  the  exclusion  of  this  evidence  as  error,  nor 
did  appellant  request  the  submission  of  the  issue  of  damages.  In 
view  of  all  which  we  conclude  that  we  correctly  assumed,  as  indeed 
was  orally  stated  on  the  submission  as  we  recollect  it,  that  the  only 
qnestion  presented  was  the  alleged  right  of  appellant  to  a  rescission. 
As  to  this  phase  of  the  case  we  find  no  reason  to  alter  the  conclu- 
sions originally  announced,  and  the  motion  for  new- trial  will  therefore 
be  overruled. 

Affirmed. 

Writ  of  error  refused. 


W.    J.    LOWRANCE   ET   AL.    V.    JOHN    W.    WoODS. 
Decided  February  27,  1909. 

1.— >lBjiiiiction — ^Deed — ^Restriction  upon  XTse. 

^  A  certain  block  in  a  town  was  set  apart  and  designated  by  the  owner  as 
residence  property  exclusivelv.  In  a  deed  to  W.  for  several  lots  in  the  block, 
it  was  stipulated  that  said  lots  should  not  be  used  as  a  feed  or  wagon  yard. 
Afterwards  several  lota  in  the  s^me  block  were  convened  to  L.    This  deed'^on* 
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tained  no  reatrictioiiB  upon  the  use  to  which  the  lots  might  be  put,  but  L 
had  notice  at  the  time  oi  his  purchase  that  the  block  was  d^icated  to  residence 
purposes  onlv  and  agreed  with  the  vendor  not  to  establish  a  wagon  or  feed 
yard  on  said  lots.  W.  afterwards  built  and  made  his  home  upon  the  lots 
purchased  by  hint  vHeld,  said  facts  authorized  an  injunction  restraining  L. 
from  establishing  a  feed  and  wagon  yard  on  his  lots. 


2. — Same — ^Breaoh  of  Covenant. 

The  mere  fact  that  a  breach  of  a  covenant  concerning  the  use  of  prop- 
erty is  threatened,  is  a  sufficient  ground  for  the  Issuance  of  an  injunction; 
whether  or  not  the  breach  would  inflict  injury  upon  the  covenantee  is  im- 
material. 

3. — ^Briefs — Grouping  Assignments. 

When  several  assignments  of  error  are  grouped  and  the  propositions  there- 
under raise  different  and  distinct  questions  of  law,  the  assignments  will  not 
be  considered. 

4. — ^Trlal — Special  Issues — ^Presumption. 

When  a  case  is  tried  upon  special  issues,  the  appellant  cannot  complain 
of  the  failure  of  the  trial  court  to  submit  a  material  issue,  in  the  absence  of  a 
request  by  him  so  to  do;  and  in  support  of  the  judgment  it  will  be  presumed 
that  the  court  determine  said  issue  as  required  by  the  judgment. 

0. — Sale— Bate  of  Consummation. 

When  a  receipt  for  the  first  payment  on  land  is  so  indefinite  that  it  will 
not  support  an  action  for  specific  performance,  the  date  of  the  deed  thereafter 
executed  will  be  considered  as  the  date  of  the  purchase. 

6. — ^Dedication — ^Evidence. 

The  issue  being  whether  or  not  a  certain  block  in  a  town  had  been  reserved 
for  residence  purposes  only,  deeds  to  lots  in  the  vicinity  of  said  block  executed 
by  the  owner  and  containing  restrictions  against  the  use  of  said  lots  for  pur- 
poses inconsistent  with  the  use  of  the  block  for  residences,  were  competent 
evidence. 

Appeal  from  the  Districfc  Court  of  Fisher  County.  Tried  below 
before  Hon.   C.  C.  Higgins. 

Beall  Bros.  &  McDugald,  for  appellants. 

Harry  Tom  King  and  A.  E,  Kirhy,  for  appellees. 

DUN'KLIN',  Associate  Justice. — The  decision  of  this  court  on 
a  former  appeal  of  this  case  is  reported  in  49  Texas  Civ.  App.,  642, 
John  W.  Woods  being  the  appellant  and  W.  J.  Lowrance  et  al,  appel- 
lees. The  suit  was  instituted  in  the  District  Court  of  Fisher  County 
by  John  W.  Woods  against  W.  J.  Lowrance  and  M.  Hardin  to  enjoin 
them  from  using  their  lots  8,  9  and  10  in  block  53,  and  buildings 
thereon,  in  the  town  of  Eotan,  as  a  feed  and  wagon  yard.  Plaintiff 
is  the  owner  of  lots  6  and  7  in  the  same  block  and  adjoining  defend- 
ant's property,  and  occupies  his  property  as  a  place  of  residence  for 
himself  and  family,  having  improved  it  for  that  purpose.  Upon 
plaintiff's  application  therefor  the  judge  of  the  District  Court  granted 
a  temporary  writ  of  injunction  restraining  the  defendants  from  using 
their  property  for  feed  and  wagon  yard  purposes  pending  the  litiga- 
tion, which   was  made   perpetual   by   final   judgment   rendered    upon 
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the  merits  of  the  case,  and  from  this  judgment  the  defendants  have 
appealed. 

The  town  site  for  the  town  of  Botan  was  laid  out  and  platted  by 
the  Rotan  Town  Site  Company.  Plaintiff  purchased  lots  6  and  7, 
block  53,  from  that  company  February  25,  1907,  defendant  Lowrance 
purchased  lots  9  and  10  of  the  same  block  from  the  same  company 
April  17,  1907,  and  lot  8  in  that  block  was  purchased  from  that 
company  by  H.  B.  Lewis  February  25,  1907,  who  sold  it  to  Low- 
rance November  2,  1907.  The  deed  to  Woods  contained  a  stipulation 
that  the  property  therein  conveyed  should  not  be  used  as  a  feed  or 
wagon  yard,  but  the  deeds  to  Lowrance  and  Lewis  were  warranty 
deeds  without  restrictions  upon  use  of  the  property  conveyed.  The 
case  was  tried  before  a  jury  who,  upon  special  issues  submitted,  re- 
turned the  following  findings  of  fact,  to  wit:  The  Botan  Town 
Site  Company  as  a  part  of  the  general  scheme  of  platting  and  laying 
out  and  sale  of  the  property  belonging  to  it,  designated  and  set  apart 
block  53,  in  which  the  property  of  plaintiff  and  defendant  is  situated, 
88  residence  property  exclusively,  and  W.  J.  Lowrance  and  John  W. 
Woods  each  purchased  their  respective  properties  with  knowledge  of 
that  fact,  and  when  Lowrance  purchased  lots  9  and  10  he  agreed 
with  the  Town  Site  Company  not  to  erect  a  wagon  or  feed  yard 
thereon.  Woods  has  erected  his  dwelling  on  the  property  so  pur- 
chased by  him,  and  Lowrance  and  Hardin  own  a  wagon  yard  estab- 
lished on  the  adjoining  property,  which  was  erected  after  Woods 
erected  his  dwelling  and  which  defendants  are  threatening  to  operate 
as  a  wagon  yard  and  feed  yard. 

These  findings  we  think  authorized  and  required  the  rendition  of 
the  judgment  perpetuating  the  injunction.  The  effect  of  such  a 
dedication  of  block  53  by  the  Town  Site  Company,  as  was  found  by 
the  jury,  was  equivalent  to  a  covenant  with  Woods  in  the  purchase  of 
his  property,  that  the  company  would  limit  the  use  of  all  other  lots 
owned  by  it  in  that  block  to  residence  purposes,  and  this  covenant 
was  binding  upon  Lowrance,  who  had  knowledge  of  such  dedication 
when  he  purchased  the  property  now  proposed  to  be  used  as  a  wagon 
and  feed  yard.  (Lamar  Co.  v.  Clements,  49  Texas,  354;  Weynard 
V.  Lutz,  29  S.  W.,  1097;  Corsicana  v.  White,  57  Texas,  383;  State 
V.  Travis  Co.,  85  Texas,  441;  Wolf  v.  Brass,  72  Texas,  136;  Lewis 
V.  Calmer,  26  Am.  St,  Bep.,  516;  22  Cyc,  862;  Anderson  v.  Bow- 
land,  18  Texas  Civ.  App.,  460,  and  other  authorities  there  cited; 
also  Temple  v.  Sanborn,  41  Texas  Civ.  App.,  65,  and  Tallmadge  v. 
East  Biver  Bank,  26  N.  Y.,  105.) 

In  the  case  of  Anderson. v.  Bowland,  supra,  the  court  quoted  with 
approval  the  following  language  from  the  case  of  Kirkpatrick  v. 
Peshine,  24  N.  J.  Eq.,  216,  which  is  also  quoted  in  2  High  Inj., 
115-8:  "The  mere  fact  that  a  breach  of  the  covenant  is  intended  is 
a  suflBcient  ground  for  the  interference  of  the  court  by  injunction. 
A  covenantee  has  the  right  to  have  the  actual  enjoyment  of  the 
property  moda  et  forma  as  stipulated  for  by  him.  It  is  no  answer 
to  say  that  the  act  complained  of  will  inflict  no  injury  on  him  or 
will  be  even  beneficial  to  him.  It  is  for  the  plaintiff  to  judge  whether 
the  agreement  shall  be  kept  as  far  as  he  is  concerned,  or  whether 
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he  will  permit  it  to  be  violated.  It  is  not  necessary  that  he  should 
show  that  any  damage  has  been  done.  It  being  established  that  the 
acts  of  the  defendant  are  a  violation  of  the  contract,  the  court  will 
protect  the  complainant  in  the  enjoyment  of  the  right  he  has  pur- 
chased/' 

In  the  case  of  Tallmadge  v.  Bank,  supra,  a  person  owning  several 
lots  fronting  on  a  street  sold  one  under  a  parol  agreement  that  the 
buildings  on  the  other  lots  would  be '  set  back  eight  feet  from  the 
street,  and  it  was  held  that  an  injunction  would  lie  to  restrain  a 
subsequent  vendee  of  one  of  the  other  lots  with  notice  of  the  agree- 
ment from  building  contrary  to  this  restriction,  although  his  deed 
was  absolute  and  without  any  such  restriction. 

In  appellants'  brief  their  first,  second,  third,  fourth  and  fifth  as- 
signments of  erroi*  are  all  grouped  and  propositions  made  under  two 
or  more  of  them  raising  different  and  distinct  questions  of  law.  This 
is  in  violation  of  the  rules  for  briefing  cases  on  appeal  and  the  as- 
signments can  not  therefore  be  considered.  (Evans  v.  Jackson,  41 
Texas  Civ.  App.,  277.)  The  same  holding  applies  to  appellants' 
eighteenth,  nineteenth  and  twenty-second   assignments. 

Previous  to  receipt  by  Lowrance  from  the  Town  Site  Company 
of  deed  to  the  property  purchased  by  him,  he  had  made  a  partial 
payment,  taking  a  receipt  therefor,  and  appellants  contend  that  the 
jury  should  have  been  directed  to  find  whether  or  not  Lowrance  at 
that  time,  instead  of  at  the  date  he  received  his  deed,  had  notice 
that  block  53  had  been  designated  as  residence  property  exclusively. 
It  -does  not  appear  that  appellants  requested  the  submission  of  that 
issue,  and  if  a  finding  by  the  court  favorable  to  appellee  on  that  issue 
is  necessary  to  sustain  the  judgment  rendered,  it  will^be  presumed 
that  the  court  so  found.  (Sayles'  Bevised  Statutes,  article  1331.) 
However,  appellants  have  copied  in  their  brief  the  receipt  taken  by 
Lowrance  at  the  time  the  first  payment  was  made,  which  is  as  fol- 
lows: "Received  of  W.  J.  Lowrance  $216 'in  further  consideration  of 
the  execution  of  two  notes  for  $216  each,  due  in  one  and  two  years 
at  eight  percent  and  upon  the  delivery  of  said  notes  the  Botan  Town- 
site  Company  will  execute  a  warranty  deed."  This  instrument  was 
not  sufficient  to  support  an  action  by  Lowrance  for  specific  perform- 
ance, and  we  are  of  the  opinion  that  the  date  Lowrance  received  his 
deed  should  be  considered  the  date  of  his  purchase. 

Several  deeds  from  the  Town  Site  Company  to  persons  other  than 
those  who  were  parties  to  the  suit  were .  introduced  in  evidence  over 
defendants'  objections.  These  deeds  contained  restrictions  against 
the  use  of  the  property  conveyed  for  wagon  and  feed  yards  just  as 
were  contained  in  the  deed  to  Woods.  The  property  conveyed  in 
these  deeds  was  in  the  vicinity  of  block  53  and  the  deeds  were  admis- 
sible as  tending  to  show  dedication  of  that  block  for  residence  pur- 
poses exclusively. 

In  addition  to  the  special  findings  by  the  jury  above  noted,  there 
were  further  findings  that  Lowrance  promised  Woods  that  he  would 
not  erect  a  wagon  or  feed  yard  on  his  property  before  Woods  began 
the  erection  of  his  dwelling;  that  Woods  erected  his  dwelling  relying 
on  that  promise,  and  that  the  use  of  defendants'  property  aa  9,  wagon 
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and  feed  yard  in  the  manner  that  wagon  and  feed  yards  are  ordinarily 
conducted  would  create  a  nuisance  to  Woods  and  his  family.  Appel- 
lants present  numerous  assignments  of  error  to  the  submission  of 
some  of  these  issues,  to  the  admission  of  testimony  in  support  of 
some,  and  to  the  exclusion  of  testimony  offered  by  defendants  upon 
others,  but  none  of  the  testimony  bears  upon  the  issues  passed  on  by 
the  jury  and  first  above  noted. 

As  above  said,  we  think  the  findings  by  the  jury  that  block  53 
had  been  designated  as  residence  property  exclusively,  and  that  the 
purchase  by  Woods  and  Lowrance  with  notice  of  that  fact,  that  Woods 
now  occupies  his  property  as  a  residence,  and  tliat  defendants  are 
threatening  to  use  their  property  as  a  wagon  and  feed  yard,  are 
aufBcient  to  support  the  judgment  rendered  by  the  court,  and  as 
there  is  nothing  in  the  record  to  show  that  the  judgment  was  not 
rendered  upon  those  findings,  the  presumption  will  be  indulged  that 
such  was  the  decision  of  the  trial  court.  (Walker  v.  Cole,  89  Texas, 
327;  Moore  v.  Brown,  27  Texas  Civ,  App.,  209;  Hardin  v.  Jones, 
29  Texas  Civ.  App.,  351.) 

It  is  therefore  unnecessary  to  discuss  the  assignments  relating  to 
the  other  issues  and  the  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 


W.  L.  Gbeen  v.  J.  H.  Keqans  et  al. 

Decided  February  27,  1909. 

L— Charge— Degree  of  Proof. 

The  uae  of  any  expression  in  a  charge  imposing  upon  the  plaintiff  a  greater 
hurden  than  the  establishment  of  his  cause  of  action  by  a  preponderance  of 
the  evidence,  is  reversible  error.  A  charge  which  imposed  upon  the  plaintiff 
the  burden  of  proving  his  cause  of  action  to  the  "reasonable  satisfaction"  of 
the  jury,  considered,  and  held  reversible  error. 

S.— Charge— Omission  of  iMue. 

Where,  in  a  suit  for  the  possession  of  personal  property,  the  evidence 
raised  the  issue  of  authority  in  the  agent  to  make  a  contract  and  also  rati- 
fication of  the  acts  of  the  agent,  a  charge  which  authorized  a  verdict  for  the 
defendant  only  in  the  event  that  the  jury  found  from  the  evidence  t)iat  the 
agent  was  authorized  to  make  the  contract,  was  misleading,  in  that  it  excluded 
from  the  consideration  of  the  jury  the  issue  of  ratification. 

Appeal  from  the  County  Court  of  Taylor  County.  Tried  below 
before  Hon.  T.  A.  Bledsoe. 

Wagsiaff  &  Davidson,  for  appellant. — 'The  court  erred  in  the  charge 
on  the  burden  of  proof  as  follows :  "The  burden  of  proof  is  upon  the 
plaintiff  to  establish  to  your  reasonable  satisfaction  by  the  prepon- 
derance of  the  evidence  the  material  allegations  of  his  petition,  and 
the  failure  to  do  so  will  entitle  the  defendant  to  your  verdict." 
Prather  v.  Wilkens,  68  Texas,  187;  Baines  v.  UUmann,  71  Texas, 
529 ;  Wallace  v.  Berry,  83  Texas,  328. 

HardvncJce  &  Hardwicke  and  TF.  TT.  CUett,  for  appellees. 
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SPEER,  Associate  Justice. — Appellant  instituted  this  suit  to 
recover  from  appellees  the  title  and  possession  of  two  certain  mules, 
and  from  an  adverse  decision  has  appealed. 

The  cause  ,will  be  reversed  for  the  error  of  the  court  contained  in 
the  following  charge  on  the  burden  of  proof:  "The  burden  of  proof 
is  upon  the  plaintiff  to  establish  to  your  reasonable  satisfaction  by 
a  preponderance  of  the  evidence  the  material  allegations  of  his  peti- 
tion, and  a  failure  to  do  so  will  entitle  the  defendants  to  your  ver- 
AicV  It  is  quite  well  established  that  the  use  of  any  expressions 
fairly  imposing  upon  the  plaintiff  a  greater  burden  than  the  estab- 
lishment of  his  cause  of  action  by  a  preponderance  of  the  evidence  is 
erroneous.  The  use  of  the  words  ''satisfy''  and  "satisfaction"  in  this 
connection  has  been  especially  condemned.  Prather  v.  Wilkins,  68 
Texas,  187;  Baines  v.  UUmann,  11  Texas  Civ.  App.,  629;  Wallace 
V.  Berry,  83  Texas,  328. 

We  are  also  inclined  to  the  view  that  the  charge  complained  of  in 
appellant's  firgt  assignment  of  error,  requiring  a  verdict  in  appellee's 
favor  unless  the  jury  found  from  the  evidence  that  appellee  Kegans 
authorized  his  son  to  enter  into  the  arrangement  with  appellant 
whereby  appellant  retained  the  title  to  the  mules  for  the  security  of 
the  amount  due  to  the  Belcher  Land  Mortgage  Company,  was  mis- 
leading in  that  it  tended  to  exclude  from  the  consideration  of  the 
jury  the  effect  to  be  given  to  appellee  Kegan's  acceptance  of  the 
services  of  his  son,  that  is,  the  issue  of  ratification. 

In  reversing  the  case,  however,  we  call  attention  to  Crews  v. 
Harlan,  99  Texas,  93,  wherein  a  transaction  in  no  essential  respect 
different  from  the  one  under  consideration  was  held  under  article 
3327,  Revised  Statutes,  to  create  a  chattel  mortgage  rather  than  a 
conditional  sale. 

For  the  error  above  indicated  the  judgment  is  reversed  and  the 
cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Pobt  Worth  &  Denver  City  Bailway  Company  v.  B.  H.  Sdter. 

Decided  February  27,  1909. 

1. — ^BallToads — ^Damage  from  Overflow — Charge. 

In  a  suit  for  damages  alleged  to  have  resulted  from  the  failure  of  defend- 
ant railroad  company  to  maintain  proper  culverts  for  the  escape  of  water, 
the  court  charged  the  jury  as  follows:  **lt  is  the  duty  of  a  railway  company 
in  constructing  and  maintaining  its  roadbed  and  track  to  provide  and  main- 
tain the  necessary  culverts  and  sluiceways  to  carry  the  waters  of  all  streams 
which  it  may  cross  and  the  surface  waters  resulting  from  rainfall,  as  the  natu- 
ral lay  of  the  land  requires,  so  as  not  to  divert  such  waters  from  their  natural 
course."  Held,  that  said  cliarge  was  not  objectionable  because  it  imposed  upon 
defendant  the  absolute  duty  of  maintaining  culverts  and  sluices  necessary  to 
carry  oflf  the  waters,  instead  of  requiring  it  only  to  use  ordinary  care  to  do  so. 


8. — Same— Negligence — ^Pleading. 

Where  plaintiflTs  petition  alleged  such  facts  as  showed  that  defendant  rail- 
road had  not  complied  with  the  statute  in  the  matter  of  constructing  culverts 
and  sluices  necessary  for  the  escape  of  waters,  it  was  unnecessary  for  plaintiff 
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to  allege  in  so  many  words  that  the  defendant  was  guilty  of  negligence*  The 
failure  to  perform  a  plain  statutory  duty  resulting  in  injury  to  another  is 
necessarily  negligence. 

S.— Charge  upon  ETidenoe — Praotlee. 

When  the  evidence  upon  an  issue  be  practically  undisputed,  it  is  not  re- 
versible error  that  the  charge  of  the  court  upon  such  issue  is  upon  the  weight 
of  the  evidence. 

Appeal  from  thos  District  Court  of  Wichita  County.  Tried  below 
before  Hon.  A.  A.  Hughes,  Special  Judge. 

Spoonts,  Thompson  £  Barwise  and  C.  C.  Huff,  for  appellant. 

J.  r.  Montgomery,  for  appellee. 

SPEEB,  Associate  Justice.— This  is  an  appeal  by  the  Port  Worth 
ft  Denver  City  Bailway  Company  from  a  judgment  in  favor  of  B. 
H.  Suter  for  one  thousand  dollars  as  damages  growing  out  of  an 
overflow  alleged  to  have  resulted  from  a  failure  of  the  railway  com- 
pany to  maintain  proper  culverts  for  the  escape  of  water. 

It  is  first  urged  that  the  court  erred  in  the  following  paragraph 
of  his  charge, •to  wit:  "It  is  the  duty  of  a  railway  company  in  con- 
structing and  maintaining  its  roadbed  and  track  to  provide  and 
maintain  the  necessary  culverts  and  sluiceways  to  carry  the  waters 
of  all  streams  which  it  may  cioss  and  the  surface  waters ,  resulting 
from  rainfall^  as  the  natural  lay  of  the  land  requires  so  as  not  to 
divert  such  waters  from  their  natural  course.'*  The  proposition  an- 
nounced is  that  it  is  the  duty  of  a  railway  company  to  use  ordinary 
care  to  maintain  the  necessary  culverts  and  sluices  to  carry  off  the 
water  of  streams  and  surface,  whereas  the  court  imposed  upon  appel- 
lant the  absolute  duiy  of  doing  so.  The  charge  as  given  appears  to 
be  fairly  within  the  statute  (article  4436),  and  is  abundantly  sup- 
ported by  the  authorities.  (Austin  &  Northwestern  Ry.  Co.  v.  An- 
derson, 79  Texas,  427;  Clark  v.  Dyer,  81  Texas,  339-;  Texas  &  Pac. 
By.  Co.  V.  Whitaker,  82  S.  W.,  1051;  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Gurley,  37  Texas  Civ.  App.,  283.) 

While  appellee's  petition  alleges  that  appellant's  failure  to  construct 
tbe  necessary  culverts  and  sluiceways  was  negligence,  it  nevertheless 
sets  forth  such  facts  as  to  show  that  appellant  has  not  complied  with 
the  statute  cited,  and  his  rights  are  not  thereby  limited  by  the  further 
unnecessary  allegation  that  such  failure  was  negligence.  Moreover, 
the  failure  to  perform  a  plain  statutory  duty  resulting  in  injury  to 
another  is  necessarily  negligence. 

The  third  paragraph  oi  the  court's  charge  is  next  attacked  as  being 
upon  the  weight  of  the  evidence.  This  paragraph  reads  as  follows: 
**You  are  further  instructed  that  if  you  find  for  the  plaintiff  under 
the  foregoing  charge,  you  will  not  find  for  him  any  damages  which 
you  believe  from  the  evidence  would  have  resulted  to  plaintiffs  land 
or  crops  by  any  water  which  would  have  flowed  over  or  stood  upon 
said  land  if  the  track  and  roadbed  of  the  defendant  had  been  con- 
structed and  maintained  in  the  manner  stated  in  the  flrst  section  of 
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this  charge;  but  only  such  damages,  if  any,  as  you  may  find  have 
resulted  from  the  failure  of  defendant  to  construct  and  maintain  the 
necessary  culverts  and  sluiceways  to  carry  oflf  the  water  according 
to  the  natural  lay  of  the  land/'  But  this  charge  when  read  in  con- 
nection with  the  paragraph  to  which  it  refers  can  not  be  said  to 
assume  that  appellant  had  failed  to  construct  and  maintain  the  nec- 
essary culverts  and  sluiceways.  But  if  it  did,  the  evidence  is  prac- 
tically undisputed  that  the  openings  under  the  track  were  insufficient 
for  the  necessary  drainage  of  appellee's  land. 

The  third  and  only  remaining  assignment  complains  of  the  court's 
refusal  to  give  a  special  charge  instructing  that  the  jury  would  not 
allow  any  damages  for  the  overflows  caused  by  a  certain  embankment 
along  the  north  side  of  the  public  road.  Appellee  insists  that  the 
evidence  did  not  raise  such  issue,  but  whether  it  did  or  not,  we 
think  that  paragraph  of  the  charge  last  above  quoted  sufficiently 
limited  appellee's  right  to  recover  to  those  damages  only  that  resulted 
from  appellant's  failure  to  construct  and  maintain  the  necessaiy 
culverts  and  sluiceways. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed, 


E.  A.  Caldwell  v.  Wiley  Ijakder. 

Decided  February  27,  1909. 

limitatloa— Three  Tears'  Statute— diarge. 

Where,  in  trespass  to  try  title,  the  defendant  pleaded  the  three,  five  and 
ten  years  statute  of  limitation,  and  the  evidence  was  that  he  held  under  a  deed 
to  himself,  and  there  was  no  evidence  to  connect  his  title  with  the  sovereignty 
of  the  soil,  it  was  error  to  submit  the  issue  of  title  under  the  three  years 
statute;  and,  the  evidence  being  conflicting  on  the  other  issues,  the  charge 
was  cause  for  reversal. 

Error  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  E.  B-  Muse. 

R,  D.  Coughanour  and  Spence  &  Baker,  for  plaintiff  in  error. 

Whitehuret  &  Whitehuret,  for  defendant  in  error. 

BAINEY,  Chief  Justice. — ^This  is  a  boundary  suit  brought  by 
plaintiff  in  error  against  defendant  in  error  to  establish  the  owner- 
ship of  a  strip  of  land  claimed  by  and  in  the  possession  of  defendant 
in  error.  Both  parties  plead  the  three,  five  and  ten  years  statutes  of 
limitation.  The  court  charged  upon  all  three  of  said  periods,  and 
plaintiff  in  error  bases  his  assignments  of  error  upon  limitation  being 
charged  as  to  the  defendant  in  error. 

Defendant  in  error  claimed  under  only  one  muniment  of  title,  that 
is,  a  deed  from  one  Winfrey  to  himself,  of  date  November  11,  1876, 
and  there  was  no  evidence  to  connect  his  title  with  the  sovereignty 
of  the  soil.  The  evidence  fails  to  show  defendant  in  error  held  ad- 
verse possession  of  the  land  -for  three  years  under  a  title  or  color  of 
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title  from  thd  Sovereignly  of  the  soil.  There  being  no  eviclence  sup- 
porting said  plea  of  three  years  limitation^  the  court  erred  in  giving 
said  charge. 

Defendant  in  error  insists  that  this  was  harmless   error,  as  the 
eridence  conclusively  shows  that  he  was  entitled  to  recover  on  other 

5 bases  of  the  case.  We  do  not  agree  to  this  contention,  as  the  evi- 
ence  was  conflicting  and  was  such  that  the  charge  was  calculated 
to  impress  the  jury  that  the  defendant  could  hold  under  three  years 
possession,  and  we  can  not  say  that  the  charge  was  not  prejudicial  to 
plaintiff  in  error.    The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


J.  J.  Beokham  v.  p.  p.  Collins. 

Decided  February  27,  1900. 

U-43oatraet— Prior  Vesrotlations— Xerger. 

All  conversations  and  negotiations  had  prior  to  the  execution  of  a  written 
oontract  are  merged  in  the  same. 

S^-Same — Contraot  in  Writings — ^Parol  Svldenee. 

In  the  al^sence  of  allegation  in  the  pleading  that  there  was  f^aud,  accident 
or  mistakes  in  the  execution  of  the  written  contract,  parol  evidence  is  inadmissible 
to  clumge  or  vary  its  terms.  . 

Sr-Evideno»— Contraot  In  Writings — -Prior  Negotiations. 

Where  a  rental  contract  reduced  to  writing  bound  the  tenant  to  allow  no 
burrs  or  weeds  to  go  to  seed  upon  the  land,  testimony  that  prior  to  the  exe- 
cution of  the  writing  the  landlord  in  a  conversation  with  the  tenant  released 
the  latter  from  the  obligation  to  keep  the  land  free  from  weeds  and  burrs, 
varied  the  terms  of  the  written  oontract  and  was  not  admissible  in  evidence. 

4— damages — ^Attorney's  Pees — ^Distress  for  Bent. 

In  a  cross-action  by  the  tenant  to  recover  actual  and  exemplary  damages 
for  illegally  and  unjustly  suing  out  a  distress  warrant,  he  was  not  entitled 
to  recover  fees  which  he  had  promised  to  pay  his  attorneys  for  their  services 
for  prosecuting  his  claim  for  damages. 

5rf^-€aie  Dlstinsrnlslied. 

Findley  v.  MitcheU,  50  Texas,  143. 

td-*£tadlord  and  Tenant — ^lien — ^Bemoral  of  Crops— 4Katiite. 

Where  the  tenant  owes  for  rent  or  advances  made  by  the  landlord  to  en- 
able him  to  raise  a  crop  on  the  rented  premises,  the  statute  gives  the  land- 
lord a  lien  on  the  crops  to  secure  same;  and  it  is  unlawful  for  the  tenant  to 
remove  said  crops  or  any  part  thereof  from  the  premises  without  the  consent 
of  the  landlord.    Revised  Statutes,  art.  8236. 

7w— IMitress  for  Bent — ^Bemoval  of  Crops — Statute. 

If  the  tenant  owes  the  landlord  for  rents  and  advances  and  is  removing 
any  of  the  crop  from  the  rented  premises  without  the  consent  of  the  landlord, 
tlie  latter  is  authorized  by  statute  to  sue  out  a  distress  warranty  and  the  suing 
out  of  the  writ  under  such  circumstances  is  not  illegaL  Revised  Statutes, 
art  3240. 

tr-8ame— Damages. 

To  entitle  the  tenant  to  recover  damages  for  the  suing  out  of  a  distress 
warrant,  he  must  show  that  the  writ  was  both  illegally  and  unjustly  sued  out. 

Vol.  LIV  Civil— 16. 
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9. — Saaxfl^— Szemplaxy  Damages. 

If  the  tenant  is  not  entitled  to  actual  damages  far  the  suing  out  of  a  distreBB 
warrant,  he  cannot  recover  exemplary  damages* 

10. — Same — ^Damages — Vezation. 

In  an  action  bv  the  tenant  to  recoyer  damages  for  suing  out  a  diitreBS 
warrant,  there  can  be  no  recovery  for  vexation,  or  for  items  not  sued  for. 

Appeal  from  the  County  Court  of  Limestone  Coonfy.    Tried  below 
before  Hon.  James  Kimbell. 

Tho8,  J.  Oibson,  for  appellant. 

No  brief  for  appellee. 

BOOKHOTJT,  Associate  Justice. — ^The  appellee  not  having  en- 
tered an  appearance  in  this  court,  we  take  the  statement  of  the  case 
from  the  brief  for  the  appellant,  as  follows :  P.  P.  Collins,  appellee,  de- 
fendant below,  rented  from  appellant  in  the  year  1907,  imder  a  writ- 
ten contract,  75  acres  of  land,  for  which  he  was  to  pay  as  rents  one- 
third  of  the  com  and  one-fourth  of  the  cotton,  cotton  seed,  etc.  Prior 
to  December  4,  1907,  the  tenant  had  removed  from  the  rented  premises 
four  bales  of  cotton  without  his  landlord's  consent,  and  one  bale  over 
his  protest  and  that  of  his  manager.  On  the  day  last  named  appel- 
lant sued  out  a  distress  warrant  before  the  justice  of  the  peace  in  the 
precinct  in  which  the  premises  were  situated,  and  the  constable  levied 
on  certain  corn  and  cotton,  gathered  and  ungathered,  that  he  valued  at 
$204.  Plaintiff  claimed  iu  his  suit  $161.58  for  rents  and  advances,  and 
asked  for  foreclosure  of  his  landlord's  lien.  He  also  sued  for  $35  dam- 
ages for  breach  of  contract,  but  for  the  security  of  these  damages  he 
claimed  no  lien.  On  January  7,  1908,  the  parties  appeared,  and  de- 
fendant moved  to  quash  the  distress  warrant  and  to  dismiss  the  case 
because  the  return  of  the  officer  showed  that  the  property  was  valued 
by  him  at  more  than  $200.  These  motions  were  overruled.  He  filed 
a  written  answer  claiming  that  the  distress  warrant  was  illegally  and 
unjustly  sued  .out,  and  laid  his  damages  at  $37.50  actual  and  $160  ex- 
emplary damages.  The  case  was  tried  by  a  jury  in  the  Justice  Court 
and  resulted  in  a  verdict  for  $100  damages  in  favor  of  defendant. 
Plaintiif  appealed  to  the  County  Court.  On  March  9,  1908,  the  case 
was  tried  by  a  jury  in  the  County  Court  and  resulted  in  a  verdict  and 
judgment  in  favor  of  defendant  for  $317.81.  Plaintiff  perfected  an  ap- 
peal to  this  Court. 

Upon  the  trial  defendant  was  permitted  to  testify  over  plaintiff's  ob- 
jection as  follows :  "After  I  had  been  on  the  place  about  a  month,  and 
*  about  the  first  of  February,  1907,  Mr,  Beckham  came  to  my  house 
and  stayed'  all  night.  After  supper  we  were  sitting  before  the  fire  and 
I  said  to  him  that  he  told  me  he  had  had  the  burrs  and  weeds  cleaned 
off  the  land  the  year  before.  That  such  was  not  the  case,  and  unless 
he  released  me  from  that  part  of  my  contract  in  which  I  agreed  to 
keep  the  land  clean  of  burrs  and  weeds  I  would  have  to  leave  the  place. 
He  replied,  ^AU  right;  go  ahead  and  do  the  best  you  can;  I  will  do 
what  is  right.' '*     The  objection  made  to  this  evidence  was  that  it 
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sought  to  vaiy  the  terms  of  the  written  contract  between  the  parties. 
The  plaintiflE  had  read  in  evidence  a  written  contract  between  himself 
and  defendant,  wherein  defendant  had  agreed  to  cultivate  all  the  land 
and  allow  no  burrs  or  weeds  to  go  to  seed  upon  the  land.  The  con- 
versation testified  to  by  defendant  took  place  prior  to  the  execution  of 
the  written  contract  and  in  effect  varies  its  terms.  The  rule  is  that  all 
conversations  and  negotiations  had  prior  to  the  execution  of  the  writ- 
ten contract  are  merged  in  the  same.  There  being  no  allegation  in  the 
pleading  that  there  was  any  fraud,  accident  or  mistake  in  the  execution 
of  the  contract,  parol  evidence  was  inadmissible  to  change  or  vary  its 
terms.  For  the  same  reason  the  trial  court  erred  in  admitting  the  tes- 
timony of  the  witnesses  Agnes  Collins,  May  Collins  and  T.  M.  Leamons 
to  the  same  conversation. 

Complaint  is  made  of  the  paragraph  of  the  court's  charge  wherein 
the  jnry  were  instructed  that  defendant  would  be  entitled  to  recover 
reasonable  attorney's  fees  if  they  found  the  distress  warrant  was  sued 
ont  maliciously,  and  without  probable  grounds.  The  appellee  alleged 
that  he  had  been  compelled  to  pay  fifty  dollars  attorneys'  fees  because 
of  the  malicious  acts  of  plaintiff,  and  prayed  judgment  therefor  as 
part  of  the  exemplary  damages  sought  to  be  recovered  by  him.  He 
testified  he  had  promised  to  pay  his  attorneys  $50  for  their  services, 
bnt  had  not  paid  tbem  because  he  did  not  have  the  money.  In  the 
case  of  Landa  v.  Obert,  45  Texas,  640,  which  was  a  suit  to  recover 
damages  for  malicious  prosecution,  the  court,  on  page  540,  says: 
"When  a  party  is  entitled  to  vindictive  damages,  the  jury  in  making 
np  their  verdict  may,  no  doubt,  if  tli^ey  are  so  disposed,  consider  the 
plaintiff's  expenses  in  prosecuting  the  suit.  And  if  their  verdict  is 
not  so  grossly  excessive  as  to  warrant  the  court  in  setting  it  aside,  no 
inquiry  can  be  made  as  to  the  inducement  operating  on  their  minds 
in  reaching  their  conclusion.  And  there  are,  unquestionably,  cases  in 
which  the  court  has  suggested  such  expenses  as  a  proper  subject  for 
the  consideration  of  the  jury  in  fixing  damages  that  should  be  al- 
lowed the  plaintiff.  But  we  are  of  the  opinion  that  the  decided  weight 
of  authority  is  against  the  proposition  that  the  plaintiff  has  the  right 
to  claim  his  counsel  fees,  even  in  such  cases,  as  a  part  of  his  damages. 
For  if  so,  and  the  jury  failed  to  allow  them,  it  would  seem  their  ver- 
dict should  be  set  aside."  This  case  we  regard  as  authority  that  at- 
torneys' fees  as  such  are  not  recoverable  in  this  State  in  a  suit  for 
damages  for  malicious  prosecution.  It  has  been  held  attorneys'  fees 
are  recoverable  where  made  necessary  by  the  wrongful  act.  (Find- 
ley  V.  Mitchell,  50  Texas,  143 ;  Anderson  v.  Galbreath,  1  Texas  App. 
Cases,  sec.  948.) 

In  the  case  of  Findley  v.  Mitchell,  above  cited,  Mitchell  sued  Find- 
ley,  a  constable,  and  his  sureties  for  wrongfully  refusing  Mitchell  the 
right  to  replevy  certain  property  seized  by  the  constable  under  a  writ 
of  sequestration.  Mitchell  employed  counsel  to  aid  in  replevying  the 
property  and  set  up  the  counsel  fees  as  part  of  his  damages.  The  trial 
court  admitted  evidence  of  the  attorneys'  fees  paid  by  Mitchell  for 
services  rendered  in  inducing  Findley  to  approve  his  replevin  bond. 
On  appeal  it  was  held  that  the  evidence  was  properly  admitted,  the 
court  saying:    "Mitchell  in  his  petition  had  alleged  such  employment 
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as  caused  by  a  denial  of  his  right;  and  in  view  of  that  fact,  and  of 
his  claim  for  vindictive  damages,  we  are  of  the  opinion  that  there  was 
no.  error  in  admitting  the  evidence."  In  that  case  the  attorneys'  fees 
were  made  necessary  by  the  wrongful  act.  In  the  instant  case  attor- 
neys' fees  are  no  part  of  the  damages  resulting  as  the  natural  and 
proximate  consequence  of  the  wrong  complained  of.  This  Court  has 
repeatedly  held  that  attorneys'  fees  are  not  recoverable  as  such  in  a 
suit  for  the  malicious  suing  out  of  an  attachment.  (Tarborough  v. 
Weaver,  6  Texas  Civ.  App.,  215;  Strauss  v.  Dundon,  27  S.  W.,  503; 
Jackson  v.  Poteet,  89  S.  W.,  980;  Chisenhall  v.  Hines,  100  S.  W., 
362;  Sherrick  v.  Wyland,  14  Texas  Civ.  App.,  299;  Webb  v.  Harris, 
1  Texas  App.  Cases,  sec.  1035.)  We  hold  that  the  plaintiff  Collins 
was  not  entitled  to  recover  fees  which  he  had  promised  to  pay  his 
attorneys  for  their  services  for  prosecuting  his  claim  for  damages. 

It  is  contended  that  the  veraict  for  exemplary  damages*  is  without 
evidence  to  support  it  and  is  contrary  to  the  evidence,  for  that  the  un- 
contradicted evidence  shows  that  defendant  owed  plaintiff  an  account 
for  rents  and  advances  due  and  owing  him,  and  while  said  account 
was  so  due  and  owing  defendant  removed  four  bales  of  cotton  raised 
on  the  rented  premises  from  said  premises  without  plaintiff's  consent, 
and  removed  another  bale  over  the  protest  of  plaintiff.  The  defend- 
ant admits  removing  the  cotton  from  the  rented  premises  without  the 
consent  of  plaintiff.  As  we  understand  defendant's  evidence  he  ad- 
mits owing  some  money  to  plaintiff  on  the  rents  and  advances,  but 
seeks  to  offset  this  with  grubbing  done  by  him  on  the  premises.  If  de- 
fendant was  owing  plaintiff  any  sum  for  rents  or  advances  made  by 
plaintiff  to  enable  defendant  to  raise  a  crop  on  the  rented  premises, 
then  under  the  statute  the  plaintiff  had  a  lien  on  said  crops  to  se- 
cure the  same,  and  it  was  unlawful  for  defendant  to  remove  said  crops 
or  any  part  thereof  from  the  rented  premises  without  the  consent  of 
the  landlord.  (Art.  3236,  Sayles'  Civ.  Stats.;  Wilkes  v.  Adler,  68 
Texas,  690.)  If  the  defendant  was  owing  plaintiff  for  rents  and  ad- 
vances, and  was  removing  any  of  the  agricultural  products  from  the 
rented  premises  without  the  consent  of  the  landlord,  then  under  the 
statute  plaintiff  was  authorized  to  sue  out  a  distress  warrant,  and  the 
suing  out  of  the  writ  under  such  circumstances  was  not  illegal.  (Art. 
3240,  Sayles'  Civ.  Stats.) 

In  order  to  entitle  defendant  to  recover  damages  he  would  have  to 
show  that  the  distress  warrant  was  both  illegally  and  unjustly  sued 
out.  (Slay  V.  Milton,  64  Texas,  44.)  Unless  the  suing  out  of  the 
distress  warrant  by  plaintiff  was  both  illegal  and  unjust,  he  was  not 
entitled  to  damages.  If  defendant  was  not  entitled  to  actual  damages 
he  could  not  recover  exemplary  damages. 

The  defendant  claimed  actual  damages  as  follows: 

Corn  eaten  up  in  field  while  under  levy $  12.50 

Cotton  destroyed  while  under  levy   25.00 
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exemplary  damages. 

Attorneys'  fees  he  was  compelled  to  pay $  50.00 

Time  loBt 50.00 

Anxiety  of  mind  .  .   .  % * . .     60 .  00 

A  total  of $160.00 

The  verdict  of  the  jury  is  as  follows : 

Damages  on  com $     5.00 

Damages  on  cotton 12.00 

Damages  gathering  crop 36.00 

Total  actual  damages $  53.00 

Attorneys'  fees  $  50.00 

Lost  time 25.00 

Vexation 25.00 

Two-thirds  corn 48.60 

Three-fourths  of  cotton 132.40 

Cotton  seed 20.00 

Total  exemplary  damages $301.00 

And  a  total  of  actual  and  exemplary  damages,  $354.  This  was 
$197.50  more  than  claimed  by  defendant  in  his  answer.  We  have 
held  that  attorneys'  fees  were  not  recoverable,  and  we  know  of  no  au- 
thority  for  a  recovery  for  vexation  in  a  suit  of  this  character.  The 
jniy  under  no  circumstances  could  give  damages  for  items  not  sued 
for.    The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Bapid  Teansit  Railway  Company  v.  Mary  S.  Allen. 

Decided  February  27«  1909. 

1^— Personal  Injuries — ^Damaircs — ^Pleading — ^Evldenee. 

The  rule  that  a  general  allegation  of  damages  for  personal  injury  will 
admit  evidence  of  such  damages  only  as  naturally  and  necessarily  result  from 
the  injury  charged,  seems  to  be  well  established ;  but  the  rule  is  satisfied  when 
fnmi  the  facts  stated  the  law  infers  other  facts,  for  whatsoever  the  law  infers 
from  a  given  state  of  facts  the  adverse  party  is  presumed  to  know  and  must 
take  notice  of,  whether  it  is  specially  pleaded  or  not. 

S^-Same. 

It  is  not  essential,  in  order  to  let  in  proof  thereof,  that  all  the  results  of 
tlie  act  or  injury  complained  of  should  be  set  forth  in  detail,  if  such  results 
are  necessarily  or  legally  implied  from  the  injuries  alleged. 

S.— Same— Impairment  of  Xental  Tftcnltiea — ^Allegation  and  Proof. 

It  is  well  understood  that  the  mind,  nervous  system  and  body  are  so  ii^ 
timately  connected  that  the  mind  is  likely  to  become  affected  by  a  severe  nerrMts 
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shock  or  physical  injury,  and  hence  proof  of  impairments  of  these  faculties 
will  be  received  usually  under  allegations  of  grievous  or  permanent  bodily  injury. 

4.— Bvldenoe — Impairment  of  Xental  Taoulties — ^Pleading. 

Under  allegations  that  the  plaintiff  was  seriously  and  permanently  wounded, 
bruised  and  injured,  both  internally  and  externally  in  and  on  her  back,  spine 
and  other  parts  named,  and  her  nervous  system  impaired  and  shattered,  tes- 
timony that  some  eighteen  months  after  the  accident  she  was  a  mental  wre^ 
and  that  her  mind  was  seriously  affected,  was  admissible. 

5. — Xeature  of  Danlages — ^Personal  Injuriei — ^Future  Conaequenees. 

A  recovery  can  only  be  had  for  such  future  apprehended  consequences  of 
an  injury  or  existing  condition  as  will  reasonably  and  probably  result  there- 
from,  and  the  jury  in  assessing  damages  therefor  should  be  confined  by  the 
charge  of  the  court  to  such  probable  results;  but  in  the  introduction  of  testi- 
mony it  would  be  difficult  to  confine  the  witness  to  the  use  of  the  language 
usually  employed  by  the  courts  to  express  the  rule. 

6. — ^Evidence — ^Future  Consequences  of  Personal  Injuries — ^Damages. 

By  the  admission  of  testimony,  that  if  the  hysterical  and  neurotic  condi- 
tion with  which  the  plaintiff  was  suffering  was  not  cured  "it  might  result 
in  insanity."  over  objection  that  what  is  liable  to  result  from  an  injury  is  not 
a  proper  criterion  of  damage,  the  defendant  did  not  sustain  any  substantial 
injury;  especially  in  view  of  other  testimony,  properly  admitted,  that  as  the 
result  of  the  injuries  plaintiff  was  a  mental  wreck. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  E.  3.  Muse. 

Wdlier  H.  Walne  and  Fihley,  Knight  &  Harris,  for  appellant. — It 
is  error  for  the  court  to  permit  the  introduction  of  testimony  as  to 
any  injury  or  condition  resulting  from  injury  in  the  absence  of  suflB- 
cient  basis  in  the  pleading  for  same^  and  the  court  therefore  erred  in 
permitting  plaintiff's  witness^  Dr.  S.  Egan,  to  testify  over  defendant's 
objection,  that  plaintiff's  mind  was  seriously  affected,  there  being  in 
plaintiff's  petition  no  claim  or  allegation  that  her  mind  was  seriously 
affected,  and  no  allegation  sufficiently  broad  and  specific  to  admit 
proof  of  such  affection  of  her  mind.  Lentz  v.  Ci^  of  Dallas,  96 
Texas,  258-267;  Gulf,  C.  &  S.  R  Ry.  Co.  v.  Harriett,  80  Texas,  83; 
Beasley  v.  Linehan  Transfer  Co.,  50  S.  W.,  87-89. 

A.  W.  HowUn,  J.  E.  Forest,  N.  G.  Tumey  and  T.  F.  Lewis,  for  ap- 
pellee. 

TALBOT,  AssociATib  Justice. — ^This  is  an  action  for  damages  on 
account  of  personal  injuries  sustained  by  appellee  through  the  negli- 
gence  of  appellant's  servants.  The  petition  alleged  that  appellee  was  a 
passenger  on  one  of  appellant's  street  cars;  tliat  when  said  car  arrived 
at  the  intersection  of  First  Avenue  and  Ash  Lane,  public  streets  in  the 
city  of  Dallas,  it  was  stopped,  among  other  things,  for  the  purpose  of 
allowing  appellee  to  aliglit  therefrom,  but  that  appellant's  servants  in 
charge  of  said  car  failed  to  stop  it  a  reasonably  sufficient  length  of 
time  to  enable  her  to  ali?ht  in  safety;  that  while  she  was  in  tiie  act 
of  aliffhtins:  from  said  car  it  was  ne<rli<rentlv  started  and  moved  for- 
ward  with  a  sudden  lurch  and  jerk  which  caused  appellee  to  be 
thrown  with  great  force  and  violence  down  upon  the  platform  or  steps 
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of  Bald  car  and  upon  the  cross  walk  of  said  streets  in  such  manner  as . 
to  catch  her  foot  and  drag  her  some  distance,  by  reason  of  which  she 
sustained  serious  and  permanent  injuries.  Defendant  answered  by 
general  demurrer/  special  exceptions  and  general  denial.  The  case 
was  tried  before  a  jury  and  resulted  in  a  verdict  and  judgment  in 
favor  of  appellee  for  the  sum  of  $3,000,  and  the  appellant  appealed. 

It  is  assigned  that  the  trial  court  erred  in  permitting  Dr.  S.  Egan 
to  testify  that  wlien  he  was  called  to  treat  appellee  some  eighteen 
months  after  the  accident  he  found  her  to  be  a  mental  wreck — that 
her  mind  was  seriously  affected.  This  testimony  was  objected  to  on 
the  ground  that  there  was  no  sufficient  basis  in  the  pleading  for  such 
proof.  We  are  of  the  opinion  the  court  did  not  err  in  the  admission 
of  the  testimony.  It  was  alleged  that  appellee  was  seriously  and  per- 
manently wounded,  bruised  and  injured,  both  internally  and  externally 
in  and  on  her  back,  spine,  legs,  hips,  head  and  shoulders,  arms  and 
body;  that  by  being  dragged  and  by  reason  of  the  bruises,  wounds  and 
injuries  received  as  aforesaid,  her  uterus,  ovaries,  kidneys  and  bladder, 
together  with  the  nerves  and  muscles  by  which  the  same  are  con- 
trolled, were  seriously  and  permanently  displaced,  injured  and  af- 
fected, and  her  lungs  and  abdomen  seriously  impaired  and  injured, 
and  her  nervous  system  seriously  impaired  and  shattered.  Dr.  Egan 
testified,  in  substance,  that  the  injury  to  appellee's  nervous  system  is 
veiy  great;  that  from  his  last  examination  of  her  the  gravest  condition 
he  found  is  one  that  relates  to  the  nervous  svstem ;  that  there  are  two 
nervous  systems  in  the  body,  one  controls  the  voluntary  acts  of  the 
body,  the  brain  and  spinal  cord  and  their  nerves,  and  the  organic  nervous 
system,  which  presides  over  all  the  organic  functions  of  the  body,  the 
circulation,  the  nutrition  and  assimilation  and  the  very  life  of  the 
individual;  that  he  found  in  appellee's  case  very  serious  injury  to 
both  of  these  nervous  systems;  and  that  her  mind  has  been  seriously 
affected.  He  further  testified  that  he  found  appellee  in  very  broken 
health:  that  she  was  a  physical  and  mental  wreck,  in  a  state  of  ex- 
treme prostration  and  depression,  great  emaciation,  and  not  only  im- 
perfect nutrition  but  imperfect  in  all  the  organic  processes  of  the 
body;  that  is,  in  the  circulation  of  the  blood,  in  the  digestion  and  in 
the  assimilation. 

The  rule  that  a  general  allegation  of  damages  for  personal  injury 
will  admit  evidence  of  such  damages  only  as  naturally  and  necessarily 
result  from  the  injury  charged,  seems  to  be  well  established,  (Texas 
&  Pac.  By.  v.  Curry,  64  Texas,  85;  Campbell  v.  Cook,  86  Texas,  630.) 
In  Texas  &  Pac.  By.  v.  Curry,  supra,  the  Supreme  Court,  after  lay- 
ing down  the  general  rule  substantially  as  above  stated,  said:  "The 
rule,  however,  is  satisfied  when  from  the  facts  stated  the  law  infers 
other  fact  or  facts;  for  whatsoever  the  law  infers  from  a  given  state 
of  facts,  the  adverse  party  is  presumed  to  know  and  must  take  notice 
of,  whether  it  is  specially  pleaded  or  not."  So  that  it  is  not  essential, 
in  order  to  let  in  proof  thereof,  that  all  the  results  of  the  act  or  in- 
jury complained  of  should  be  set  forth  in  detail,  if  such  results  are 
necessarily  or  legally  implied  from  the  injuries  alleged.  (Gulf,  C.  & 
S.  F.  By.  v.  McMannewitz,  70  Texas,  73;  Missouri  Pac.  Bv.  v. 
MitcheU,  72  Texas,  171;  Missouri,  K.  &  T.  By.  v.  Edling,  18  Texas 
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Civ.  App.,  171;  International  &  G.  N.  By.  v.  Pina,  77  S.  W.,  978;  13 
Cyc,  pp.  184-185;  Tyson  v.  Booth,  100  Mass.,  258.)  It  is  well  under- 
stood, we  think,  that  the  mind,  nervous  system  an^  body  are  so  in- 
timately connected  that  the  mind  is  likely  to  become  affected  by  a 
severe  nervous  shock  or  physical  injury,  and  hence  proof  of  impair- 
ments of  these  faculties  wiU  be  received  usually  under  allegations  of 
grievous  or  permanent  bodily  injury.  (13  Cyc,  p.  189;  Ci^  of  Chi- 
cago V.  McLean,  133  111.,  148.) 

In  the  present  case,  in  addition  to  the  allegation  that  appellee's 
"nervous  system  was  seriously  impaired  and  shattered,*'  it  was  spe- 
cifically alleged  that  she  received  injury  to  her  head  and  spine  and 
other  parts  of  the  body.  In  Eailway  v.  McMannewitz,  cited  above, 
the  petition  alleged  that  the  plaintiff  "was  injured  in  her  spine,  chest, 
head  and  limbs;'*  and  the  allegation  was  held  "sufficiently  comprehen- 
sive to  embrace  a  heart  disease  or  aneurism  of  the  blood  vessels  situ- 
ated in  the  chest.'*  In  Bailway  v.  Mitchell,  supra,  under  allegations 
that  the  plaintiff's  wife  had  received  heavy  and  serious  blows  and 
bruises  on  both  her  shoulders,  that  "her  lower  limbs  were  bruised  and 
wrenched  and  her  nervous  system  shocked  and  permanently  impaired, 
etc.,"  testimony  to  the  effect  that  she  had  been  threatened  with  mis- 
carriage was  admitted  over  the  objection  that  there  was  no  pleading 
to  authorize  its  adimssion,  and  the  court  said:  '^e  do  not  see  that 
the  evidence  was  not  properly  admitted."  These  and  other  decisions 
cited  fully  justify  and  sustain,  we  think,  the  conclusion  of  this  court 
that  the  allegations  in  this  case  were  sufficiently  broad  and  compre- 
hensive to  authorize  the  admission  of  the  evidence  of  which  appellant 
complains.  Among  the  cases  of  the  Supreme  Court  of  this  State, 
Bailw^ay  v.  McMannewitz,  supra,  especially  seems  to  be  in  point.  For 
if  a  heart  disease  can  be  necessarily  or  legally  implied  from  the  in- 
juries to  the  spine,  chest,  head  and  limbs,  we  see  no  reason  why  the 
mental  condition  in  which  the  physician  says  he  found  the  appellee 
may  not  likewise  be  inferred  or  implied  from  her  shattered  nervous 
system  and  the  injuries  alleged  to  her  head  and  spine.  Such  being 
the  natural  and  necessary  result  of  those  injuries,  the  appellant  was 
bound  to  take  notice  of  them  and  the  overruling  of  its  special  excep- 
tion to  the  effect  that  the  allegations  of  the  nature  and  character  of 
the  injuries  charged  were  too  general,  does  not  materially  affect  the 
question. 

Appellant's  third  assignment  complains  of  the  court's  action  in  per- 
mitting Dr.  E.  W.  Allen  to  testify  that  if  the  hysterical  and  neurotic 
condition  with  wliich  plaintiff  was  suffering  was  not  cured  "it  might 
result  in  insanity."  The  objections  urged  to  the  admission  of  this 
testimony  were:  (1)  That  there  was  no  sufficient  basis  in  the  plead- 
ing to  authorize  it;  (2)  that  what  is  liable  to  result  from  an  injury 
is  not  a  proper  criterion  of  damage.  In  disposing  of  the  first  and 
second  assignments  of  error  we  decided  the  first  question  here  raised 
adversely  to  appellant's  contention,  and  as  to  the  second  objection  we 
think  it  is  not  well  taken.  It  is  unquestionably  well  settled  in  this 
State  that  a  recovery  can  only  be  had  for  such  future  apprehended 
consequences  of  an  injury  or  existing  condition  as  will  reasonably  and 
probably  result  therefrom,  and  the  jury,  in  assessing  damages  tliere- 
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for^  should  be  confined  by  the  charge  of  the  court  to  such  probable  re- 
golts.  In  the  introduction  of  testimony,  however,  it  would  be  extremely 
difficult,  we  apprehend,  to  confine  the  witness  to  the  use  of  the  lan- 
guage usually  employed  by  the  courts  to  express  the  rule  upon  the 
subject.  In  the  case  of  St.  Louis  S.  W.  By.  Co.  v.  Garber,  51  Texas  Civ. 
App.,  70,  one  of  the  grounds  of  objection  to  the  trial  court^s  charge  on 
the  measure  of  damages  was  that  it  instructed  the  jury  to  take  into 
consideration,  in  estimating  the  plaintiff's  damages,  '^such  physical 
pain  and  mental  anguish  as  he  may  reasonably  and  probably  suffer  in 
the  future  as  a  result  of  his  injuries,''  instead  of  telling  them  to  take 
into  consideration  such  physical  pain  and  mental  anguish  as  he  would 
suffer;  the  contention  being  that  what  may  reasonably  and  probably 
happen  in  the  future  is  purely  speculation  and  admits  of  the  widest 
conjecture;  that  what  he  may  suffer  in  the  future  includes  not  only 
what  he  will  suffer  but  much  more  that  is  contingent  and  imcertain. 
In  holding  that  this  charge  was  not  materially  erroneous,  this  court 
said:  "It  is  diflScult  to  perceive  any  real  or  substantial  difference  be- 
tween the  expression  may  reasonably  and  probably  suffer  and  will  rea- 
sonably and  probably  suffer,''  and  that  we  did  not  believe  the  jury  was 
misled  by  the  charge  as  given  to  the  injury  of  appellant.  So,  too,  in 
the  admission  of  the  testimony  of  which  complaint  is  here  made,  we 
do  not  believe  appellant  has  sustained  any  substantial  injury.  This 
is  especially  true  in  view  of  the  testimony  of  Dr.  Egan,  which  we  have 
held  was  properly  admitted,  to  the  effect  that  as  a  result  of  her  in- 
juries appellee  was  a  mental  wreck. 

It  is  not  contended  that  the  verdict  is  without  evidence  to  support 
it  or  that  it  is  excessive  in  amount.  If,  however,  such  contention  had 
been  made,  it  could  not  be  sustained.  The  evidence  was  abundantly 
sufficient  to  establish  the  material  allegations  of  the  petition  and  the 
issues  seem  to  have  been  fairly  submitted.    The  judgment  is  affirmed. 

Affirmed, 


St.  Louis  Southwbstbbn  Bailway  Company  of  Tbxas  v.  T.  W. 

MURDOCK. 
Decided  February  27,  1900. 

■ 

2. — PerBonal  Injury— Xeatal  Shock. 

Where  it  appears  that  the  natural  tendency  of  a  mental  shock  is  to  pro- 
duce the  character  of  injury  charged  and  shown,  it  will  be  regarded  in  law  as 
one  which  should  have  been  foreseen. 


— Pkytieal  Injury  Besnlting  from  Fright. 

In  order  to  constitute  a  physical  injury  resulting  from  fright,  it  is  not 
essential  to  show  that  the  mental  emotion  produced  an  actual  rupture  or 
change  in  the  substance  of  some  organ  or  part  of  the  body. 

8. — Same. 

Where  it  was  shown  by  the  testimony  that  plaintifTs  wife  suiTered  a  severe 
shock  from  the  fright  occasioned  her  by  the  wrongful  act  of  the  operatives 
of  a  train  in  backing  it  while  she  was  upon  a  crossing;  that  she  was  about 
five  months  advanced  in  pregnancy;  that  almost  immediately  after  receiving 
the  fright  she  experienced  severe  pains  in  her  back;  that  on  reaching  her  home, 
a  short  distance  away,  she  was  unable  to  alight  without  assistance  and  was 
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confined  to  her  bed  for  one  month,  during  which  time  she  suffered  with  pais 
in  the  back,  liead  and  other  parts  of  her  bodv  and  was  so  seriously  threatened 
with  a  miscarriage  that  it  was  only  averted  by  medical  treatment  and  abso- 
lute quiet;  that  although  the  birth  of  her  child  was  normal  she  was  compelled 
to  remain  in  bed  longer  than  is  usual,  and  that  her  trouble  was  neurasthenia, 
a  disease  produced  by  shock  to  the  nervous  system,  it  was  for  the  jury  to 
determine  whether  she  had  received  any  physical  injury  as  the  result  of  the 
fright,  and  whether  such  injury  ought  to  have  been  foreseen  by  those  operating 
the  train.' 

Appeal  from  the  District  Court  of  Hunt  County.     Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

E.  B.  Perkins,  D.  Upihegrove  and  Templeton,  Crosby  &  Dinsmore, 
for  appellant. — ^The  rule  of  liability  in  eases  of  this  kind  was  laid 
down  by  our  Supreme  Court  in  the  Hayter  case,  93  Texas,  242,  in 
this  language:  "Where  a  physical  injury  results  from  a  fright  or 
other  mental  shock,  caused  by  the  wrongful  act  or  omission  of  an- 
j  other,  the  injured  party  is  entitled  to  a  recovery  of  damages  provided 
^he  act  or  omission  is  the  proximate  cause  of  the  injury,  and  the  in- 
jury ought,  in  the  light  of  all  the  circumstances,  to  have  been  foreseen 
as  a  natural  and  probable  consequence  thereof/' 

Our  contention  is  that  the  injury  is  not  physical  unless  there  is 
some  change  in  the  substance  of  some  part  of  the  body.     The  trial 
court  refused  our  special  charge  which  presented  this  contention,  evi- 
dently being  of  the  opinion  that  a  nervous  shock  creating  a  physical 
disturbance  constituted  a  physical  injury,  though  not  accompanied  by 
any  change  in  any  part  of  the  body.     If  this  is  correct,  then  every 
fright  case  is  actionable.    In  every  case  of  fright  there  is  more  or  less 
physical  disturbance.     A  real  fright  is  always  followed  by  increased 
heart  action,  excitement  of  the  nerves,  and  by  feelings  of  f aintness  and 
weakness.     It  is  almost  invariably  accompanied  by  some  mental  pain 
or  distress,  and  not  unfrequently  by  actual  physical  pain.     It  is  true 
that  such  disturbances  are  generally  neither  intense  nor  prolonged.     The 
distinction  between  the  ordinary  fright  case  and  the  case  at  bar  is  not 
in  the  character  of  the  disturbance  but  in  tlie  length  and  severity  of  it. 
But  the  existence  of  the  right  of  action  depends  altogether  on  the 
character  of  the  disturbance  and  not  at  all  on  the  duration  and  in- 
tensity  thereof.      On   the   other  hand,   the   damages   recoverable    are 
measured  by  the  duration  and  intensity  of  the  disturbance,  not  by  the 
character  of  it.    If  the  action  of  the  trial  court  in  this  case  in  refusing 
our  requested  charge,  and  in  authorizing  and  permitting  a  recovery 
without  proof  of  any  physical  change,  is  correct,  then  a  recovery  can 
not  b^  denied  in  any  case  of  fright  where  any  character  of  physical 
disturbance  results,  and  there  is  necessarily  some  such  disturbance  in 
every  case  of  fright.     It  passes  our  comprehension  how  it  can  be  said 
that  there  is  a  physical  injury  without  any -change  in  any  part  of  the 
body,  without  any  alteration  in  the  substance  of  the  body.     A  recovery 
must  be  permitted  in  all  cases  of  fright  or  the  line  must  be  drawn  at 
this  point. 

It  is  held  in  Hill  v.  Kimball,  76  Texas,  210,  that  the  petition 
showed  a  good  cause  of  action.  But  an  actual  miscarriage  was  alleged, 
and  no  one  would  question  the  fact  that  this  would  constitute  a  physi- 
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cal  injuiy.  The  judgment  in  the  fiayter  case,  supra-,  was  affirmed, 
but  in  that  case  the  Supreme  Court  did  not  pass  upon  the  facts,  the 
ease  being  decided  by  the  court  upon  a  naked  legal  question.  The 
Supreme  Court  has  since  taken  occasion  to  declare  that  its  decision  in 
the  Hayter  case  is  not  authority  upon  the  sufficiency  of  the  facts  to 
authorize  a  recovery. 

Even  if  there  was  a  physical  injury  and  the  same  was  caused  by  the 
negligence  of  defendant's  servants  in  charge  of  the  train  in  question, 
it  does  not  follow  tliat  the  plaintiff  is  entitled  to  recover.  Even  then, 
his  recovery  would  depend  upon  whether  the  defendant's  servants  in* 
charge  of  the  train  in  question  ought,  in  the  light  of  all  tlie  circum- 
stances, to  have  foreseen  that  the  injury  alleged  and  proven  .would  be 
the  natural  and  probable  consequence  of  their  negligence. 

In  the  Barry  case,  98  Texas,  250,  it  was  alleged  and  proved  that  the 
plaintiff  and  his  family  were  driven  from  their  home  by  an  overflow, 
caused  by  the  improper  construction  of  a  dump,  and  exposed  to  in- 
clement weather ;  that  plaintifiTs  wife  was  then  in  a  state  of  pregnancy, 
and  when  the  water  backed  up  around  their  home  and  into  the  house 
it  greatly  frightened  her,  causing  her  to  think  she  and  the  other 
members  of  the  family  would  be  drowned,  and  produced  physical  and 
mental  injury  and  pain;  that  she  was  thereby  made  sick,  confined  to 
her  bed  for  weeks,  suffered  a  great  shock  to  her  nerves  and  was  threat- 
ened with  miscarriage,  etc.  The  court  said:  "The  damages  claimed 
in  this  particular  we  think  entirely  too  remote.  While  in  constructing 
its  dump  the  defendant  company  should  have  foreseen  that  in  case  the 
sluice  and  waterway  provided  should  prove  insufficient  to  allow  a  free 
passage  of  water,  it  might  cause  an  overflow  and  damage  to  property 
situated  near  thereto  and  upon  the  upper  side  thereof,  it  could  not 
reasonably  have  anticipated  that  the  conditions  would  be  such  as  to 
cause  such  a  degree  of  fright  to  any  one  as  to  produce  sickness  or  other 
physical  injury.  We  think  the  case  falls  strictly  within  the  principles 
announced  in  several  cases  in  this  court,  namely,  that  a  party  guilty 
of  a  negligent  act  is  not  responsible  for  such  consequences  of  that  act 
as  could  not  have  been  reasonably  anticipated. 

/.  8.  Sherrill  and  B.  Q.  Evans,  for  appellee. — It  was  not  necessary 
that  the  servants  of  the  defendant  should  have  foreseen  the  particular 
injury  that  did  occur.  It  is  sufficient  if  they  should  have  foreseen 
that  some  like  injury  might,  and  probably  would,  occur.  The  servants 
of  the  defendant  in  charge  of  the  train  knew,  or  should  have  known, 
that  backing  the  train  toward  plaintiff's  wife  in  the  manner  shown 
by  the  evidence,  was  calculated  to  frighten  and  would  frighten  her, 
and,  under  the  circumstances,  should  have  foreseen  that  such  fright 
would  probably  result  in  some  physical  injury  to  her.  Bailway  Co.  v. 
MiteheU,  60  S.  W.,  891 ;  Kailway  Co.  v.  Hayter,  93  Texas,  239 ;  Bail- 
way  Co.  V.  Bigham,  90  Texas,  223. 

The  evidence  in  this  case  shows  that  plaintiff's  wife  received  severe 
physical  injuries  as  the  direct  result  of  fright  caused  by  the  negligence 
of  defendant,  and  brings  the  case  clearly  within  the  rules  laid  down 
in  Railway  Co.  v.  Hayter,  93  Texas,  242,  and  Bailway  Company  v. 
Mitchell,  60  S.  W.,  891. 
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TALBOT,  Associate  Justice. — T.  W.  Murdock  brought  this  suit 
against  the  St.  Louis  Southwestern  Bailway  Company  of  Texas  to  re- 
cover damages  for  injuries  resulting  to  his  wife  from  fright  occa- 
sioned her  by  the  negligence  of  the  railway  coihpany^s  servants  in  the 
operation  of  a  train  at  a  street  crossing  in  the  city  of  Greenville.  The 
defendant  pleaded  the  general  issue  and  contributory  negligence.  A 
jury  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  plain- 
tiff for  $1,000,  and  the  defendant  appealed. 

,     The  evidence  was  sufl&cient  to  establish  the  following  facts:   On  the 
evening  of  November  8,  1906,  while  the  plaintiff  was  driving  in  a  one- 
horse  hack  or  wagon  along  Lee  street  in  the  city  of  Greenville  with  his 
wife  and  child,  he  approached  the  point  where  the  defendant's  rail- 
road crosses  said  street.     There  was  a  freight  train  standing  across 
the  street  and  plaintiff  drove  up  within  about  ten  feet  of  it  and 
stopped.    After  waiting  about  twenty  minutes  for  the  train  to  be  re- 
moved from  the  crossing  he  called  to  a  brakeman  on  the  train  to  open 
up  the  crossing  so  he  could  pass  over.    The  brakeman  then  uncoupled 
the  cars  and  signaled  the  engineer,  and  that  portion  of  the  train  im- 
mediately on  and  north  of  the  crossing  was  moved  forward  about  ten 
feet,  leaving  a  sufficient  opening  for  plaintiff  to  drive  over  the  cross- 
ing.   When  this  was  done  the  brakeman  told  plaintiff  to  "come  ahead/' 
and  plaintiff,  with  his  wife  and  child  in  the  wagon,  drove  on  the 
crossing.     About  the  time  the  horse  and  vehicle  got  on  the  railroad 
track  the  cars  attached  to  the  engine,  and  which  had  been  moved  for- 
ward to  enable  plaintiff  to  pass,  were  negligently  backed  toward  him, 
and  he  whipped  up  his  horse  and  got  over  the  crossing  just  before  the 
two  sections  of  the  train  came  together,  he  and  his  wife  and  child 
narrowly  escaping  being  caught  and  crushed  between  the  cars.     Seeing 
their  danger  Mrs.  Murdock  became  very  much  frightened,  and  turn- 
ing suddenly  and  quickly  in  her  seat,  caught  hold  of  her  husband  and 
said,  ^'We  are  all  going  to  be  killed.''     Mrs.  Murdock  was  about  five 
months  advanced  in  pregnancy  and,  almost  immediately  after  receiv- 
ing the  fright,  experienced  severe  pains  in  her  back,  and  when  her 
home  was  reached,  which  was  distant  from  the  crossing  only  about 
four  hundred  yards,  she  was  unable  to  get  out  of  the  wagon  without 
the  assistance  of  her  husband  and  was  confined  to  her  bed  about  one 
month.     During  this  time  she  suffered  with  pain  in  her  back,  head, 
and  other  portions  of  her  body,  and  was  threatened  with  a  miscar- 
riage.    So  serious  was  the  threatened  miscarriage  that  it  was   only 
averted  by  the  medical  treatment  received  from  her  physician  and  ab- 
solute quiet.     The  birth  of  the  child,  however,  was  normal,  though 
Mrs.  Murdock,  on  account  of  the  prostration,  was  compelled  to  re- 
main in  bed  longer  than  is  usual  in  such  cases.     Her  physician  testi- 
fied, "I  pronounce  her  trouble  to  be  neurasthenia,  a  disease  which  is 
produced  by  shock  to  the  nervous  system;  the  fright  would  upset  her 
sympathetic  nerves.     I  would  attribute  the  upsetting  of  the  nervous 
system  to  the  fright.     It  is  very  common  for  this  nervous  condition 
to  be  produced  by  a  traumatic  blow  or  by  actual  fright."     From  the 
time  of  the  fright  iip  to  the  trial  of  this  case  Mrs.  Murdock  has  been 
very  nervous  and  suffered  more  or  less  pain  in  the  back  as  a  result 
of  the  fright,  and  the  probabilities  are  that  she  will  continue  to  so 
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suffer.  We  further  find  that  the  fright  occasioned  Mrs.  Murdock  and 
the  injuries  resulting  therefrom  may  reasonably  have  been  anticipated 
by  defendant's  servants  in  charge  of  the  train  as  the  natural  and 
probable  consequences  of  their  negligent  act  in  backing  the  train  while 
plaintiff  was  on  the  crossing,  and  that  the  plaintiff  was  not  guilty  of 
contributory  negligence. 

The  propositions  contended  for  by  appellant  under  its  several  as- 
signments of  error  may  be  stated  as  follows:  (1)  That  the  evidence 
shows  that  the  defendant's  servants  in  charge  of  the  train  in  question 
did  not  and  could  not  under  the  circumstances  foresee  any  of  the  in- 
juries alleged  and  proved  by  plaintiff  as  a  natural  and  probable  con- 
sequence of  their  alleged  negligence,  therefore  the  trial  court  erred  in 
overruling  defendant's  motion  for  a  new  trial  based  on  that  ground; 
(2)  that  the  evidence  was  not  sufScient  to  show  that  plaintiff's  wife 
received  any  physical  injury  as  a  result  of  fright,  but  on  the  con- 
trary shows  that  her  physical  disabilities  or  affections  were  in  all 
probability  the  result  of  natural  causes,  and  therefore  the  trial  court 
erred  in  refusing  defendant's  motion  for  a  new  trial  based  on  that 
ground;  (3)  that  mere  mental  distress  caused  by  fright  is  not  a 
physical  injury;  that  in  order  to  constitute  a  physical  injury  the  sub- 
stimce  of  some  organ  or  part  of  the  body  must  be  actually  injured  in 
some  way,  and  the  court  erred  in  refusing  to  give  a  requested  charge 
BO  instructing  the  jury. 

We  are  of  the  opinion  that  under  the  facts  in  this  case  neither  of 
the  foregoing  propositions  should  be  sustained.     That  Mrs.  Murdock 
suffered  a  severe  mental  shock  from  the  fright  occasioned  her  by  the 
wrongful  and  negligent  act   of  defendant's  servants   in  backing  the 
train  while  she  and  her  husband  were  upon  the  crossing  in  question 
was  established  beyond  controversy,  and  that  some  cliaracter  of  phys- 
ical injury  resulted  to  her  from  such  shock  as  a  proximate^  result 
thereof,  and  which  in  the  light  of  the  attending  circumstances'  ought 
to  have  been  foreseen  as  a  natural  and  probable  consequence  thereof, 
may  reasonably  be  inferred  from  the  evidence.     The  impairment  of 
her  health  seems  to  be  permanent,  and  a  continuation  of  the  physical 
pain  suffered  as  a  result  of  the  fright  very  probable.     Mrs.  Murdock 
testified  that  nothing  struck  her  so  far  as  she  knew,  but  that  she  knew 
her  back  and  spinal  column  were   injured;  that  while  she  did  not 
know,  yet  something  may  have  wrenclied  her  back,  that  she  knew  she 
*Sra8  suffering  and  suffered  terribly."     She  said,  however,  that  she 
did  not  know  that  her  back  was  wrenched.     She  further  testified  that 
her  ability  to  do  her  housework  since  the  fright  had  been  greatly  im- 
paired; that  before  being  frightened  she  was  accustomed  to  washing 
and  ironing,  sewing  and  cooking  and  making  beds;  that  since  that 
time  she  had  been  able  to  do  but  little  of  such  work ;  that  it  hurt  her 
back  and  the  muscles  of  her  womb  to  sew,  and  tliat  she  could  not 
sew.    Dr.  French  said:    "After  a  fright  I  always  look  for  a  miscar- 
riage; excessive  fright  is  a  common  cause  of  miscarriage.     I  think 
Mrs.  Murdock  will  always  be  nervous.     I  do  not  think  she  will  ever 
be  able  to  work  all  day.     She  will  give  out  before  night."    His  testi- 
mony is  to  the  further  effect  that  the  friglit  upset  Mrs.   Murdock's 
Bympathetic  nerves;  that  it  was  very  common  for  the  nervous  condi- 
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tion  in  which  he  found  Mrs.  Murdock,  and  her  threatened  miBcarriage, 
to  be  produced  by  actual  fright;  that  if  she  was  sitting  on  the  seat 
by  the  side  of  her  husband  at  the  time  she  was  frightened,  and  when 
the  train  started  "she  jerked  around  and  twisted/'  he  would  attribute 
her  condition  to  actual  fright,  but  that  the  jerk  might  have  aided  in 
bringing  about  that  condition;  that  he  did  not  think  a  permanent 
cure  of  Mrs.  Murdock  would  be  effected,  but  that  he  "would  get  her 
so  she  could  stay  up  the  most  of  the  time  and  improve  her  some." 
We  conclude  the  evidence  upon  the  whole  brings  the  case  strictly 
within  the  rule  laid  down  in  the  case  of  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Hayter,  93  Texas,  239.  That  case,  as  we  understand  it,  recognizes 
that  a  physical  injury,  such  as  is  meant  in  the  rule  therein  announced, 
may  result  from  a  mental  shock,  but  does  not  go  to  the  extent  of  hold- 
ing that  the  testimony  must  show,  in  order  to  constitute  such  injury, 
that  the  mental  emotion  produced  an  actual  rupture  or  change  in  the 
substance  of  some  organ  or  part  of  the  body,  and  we  think  it  is  not 
essential  that  it  should.  Such  seems  to  be  the  view  of  those  courts 
holding  that  there  can  be  no  recovery  for  a  physical  injury  caused  by 
fright.  This  doctrine  has  been  rejected  by  the  Supreme  Court  of  this 
State.  In  the  Hayter  case  Chief  Justice  Gaines  says:  "We  have  been 
unable  to  discover  any  substantial  difference  between  the  case  where 
an  injury  has  been  inflicted  through  physical  agencies  and  one  in 
which  a  mental  emotion  constitutes  one  of  the  links  in  the  chain  of 
causes  which  have  led  to  the  injuries  resulting  therefrom.^'  In  that 
case  there  seems  to  have  been  produced  in  the  subject  of  the  shock 
only  a  weakening  of  the  nerve  and  muscular  force,  or  nervous  pros- 
tration, and  a  judgment  in  his  favor  was  affirmed.  But  whether  a 
more  pronounced  physical  injury  was  shown  than  this  in  the  Hayter 
case  or  not,  yet  we  think  the  evidence  in  the  present  case  of  physical 
injury  to  Mrs.  Murdock  as  a  result  of  the  fright  caused  her  through 
the  negligence  of  appellant's  servants,  was  sufficient  to  meet  in  that 
particular  the  requirements  of  the  rule  announced  in  the  Ha}i;er  case. 
Whether  or  not  Mrs.  Murdock  had  in  fact  sustained  a  physical  injury 
as  the  result  of  such  fright  and  the  negligence  of  appellant's  servants, 
and  whether  such  negligence  was  the  proximate  cause  of  such  injury, 
and  the  injury  ought  to  have  been  foreseen  by  appellant's  servants, 
were  questions  fairly  submitted  to  the  jury  for  their  determination 
by  the  court's  general  charge  and  special  charges  requested  by  the 
appellant.  These  charges  fully  covered  the  law  applicable  to  the  facts 
of  the  case,  and  the  special  charge  requested  by  appellant  embracing 
the  proposition  designated  in  the  former  part  of  the  opinion  as  ite 
third  proposition,  was  correctly  refused. 

With  respect  to  the  sufficiency  of  tlie  evidence  to  show  that  appel- 
lant's servants,  whose  negligent  act  caused  Mrs,  Murdock  to  become 
frightened,  ought  to  have  foreseen  as  a  natural  and  probable  conse- 
quence thereof  the  injury  sustained  by  her,  the  case  of  St.  Louis  S. 
W.  Ry.  Co.  V.  Mitchell,  25  Texas  Civ.  App.,  197,  in  which  a  writ  of 
error  was  denied  by  the  Supreme  Court,  seems  to  be  especially  in 
point.  In  that  case  the  plaintiff  and  his  wife  were  riding  in  a  two- 
horse  wagon,  and  while  driving  across  the  railway  company's  track 
at    a    public    crossing    a    passing    train    came    very    near 
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them.  Mrs.  Mitchell  was  pregnant,  and  as  a  result  of  the  fright  oc- 
casioned her  by  reason  of  the  narrow  escape  from  being  struck  by  the 
train,  she  miscarried.  There  was  no  proof  that  the  employes  of  the 
railway  company  operating  the  passing  train  knew  she  was  pregnant, 
but  it  was  held  that  where  it  appears,  as  it  does  in  the  present  case, 
that  the  natural  tendency  of  a  mental  shock  is  to  produce  the  char- 
acter of  injury  charged  and  shown,  it  will  be  regarded  in  law  as  one 
which  should  have  been  foreseen.  We  think  the  judgment  of  the 
court  below  should  be  afiBrmed,  and  it  is  so  ordered. 

Affirmed. 
Writ  of  error  refused. 


MARCH,  1909. 


Houston  Electric  Company  v.  E.  E.  Sebqab. 

Decided  March   1,    1909. 

1. — Kearare  of  Damasei — ^Penonal  lajiurlef — ^Past  and  Future  SufferliLff — ^Earn- 
ing Capacity — Chargre. 

A  charge  allowing  damages  for  mental  and  physical  suffering  and  also  for 
lost  capacity  to  earn  money  is  not  subject  to  the  objection  that  it  permits  a 
double  recovery  in  that  each  element  is  embraced  within  and  is  inseparable 
from  the  other. 


Mental  and  physical  suffering,  past  and  future,  in  so  far  as  reasonably 
probable,  is  an  element  pf  damage  of  itself,  and  the  reasonable  value  of  lost 
time  or  capacity  to  attend  to  one's  business  or  domestic  affairs  or  to  earn 
mcmey,  past  or  future,  is  an  element  of  damage  of  itself,  and  both  of  these 
separate  elements  may  be  considered  in  fixing  the  damages. 

S. — Jury — Selection  of  Jurors — Statute— Kepeal — Talesmen. 

The  Act  of  1907,  commonly  known  as  the  Jury  Wheel  Law,  does  not  re- 
peal by  implication  the  statutory  provisions  relating  to  the  summoning  of 
the  talesmen  by  the  sheriff.    Qen.  Laws  1907,  p.  269;  Revised  Statutes,  art.  3219. 

4. — Same— Talesmen. 

Where  it  appeared  that  when  the  names  of  the  jurymen  who  were  to  serve 
for  the  week  were  placed  on  the  list  there  were  on  it  the  names  of  only  eighteen 
that  had  been  drawn  from  the  wheel,  and  that  thereupon  the  sheriff,  under  the 
order  of  the  court,  summoned  six  talesmen  to  fill  the  panel  and  bring  it  to 
the  required  number  of  twenty-four,  from  which  the  parties  were  required  to 
make  their  peremptory  challenges,  objection  that  under  the  law  no  talesmen 
could  be  summoned  by  the  sheriff,  was  properly  overruled. 

S. — ^Trial— Errors  in  Procedure— failure  to  Xake  Objection  with  Cleamesi. 

Fairness  to  the  trial  judge  and  fairness  to  the  opposing  litigant  requires 
that  no  party  litigant  shall  make  a  point  in  vague  and  uncertain  language 
not  apt  to  draw  the  minds  of  the  trial  court  and  opposing  counsel  to  it,  when, 
had  the  point  been  called  plainly  to  the  trial  court's  attention,  the  error  would 
have  been  obviated. 

6L — Jvry— Selection  of  Jurors. 

Where  the  number  of  jurors  drawn  from  the  wheel  was  eighteen,  it  was 
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error  for  the  court  to  direct  the  talesmen  to  be  summoned  before  the  eighteen 
drawn  had  been  passed  upon  by  the  parties,  and  require  their  names  to  be  added 
to  the  list  to  be  passed  upon  (Revised  Statutes,  art.  3219;  Gulf,  Colorado  & 
Santa  Fe  Railway  Company  v.  Greenlee,  70  Texas,  660 ) ;  but,  objection  on  that 
ground  not  being  called  to  the  attention  of  the  court  below  and  not  compre- 
hended by  the  assignment  of  error,  the  ruling  is  not  ground  for  reVersaL 

7. — ^Damages — ^Verdict. 

Verdict  awarding  damages  for  personal  injuries  in  the  sum  of  ten  thou- 
sand dollars  held,  under  the  evidence,  not  to  be  so  large  as  to  indicate  that 
the  jury  were  influenced  by  improper  motives. 

Appeal  from  the  District  Court  of  Harris  Coimty.  Tried  beloiv:  be- 
fore Hon.  Norman  G.  Kittrell. 

Baker,  Botts,  Parker  dk  Garwood,  for  appellant. — The  conrt  erred 
in  the  following  paragraph  of  its  charge  to  the  jury:  "If  the  verdict 
is  for  the  plaintiff,  the  jury  will  take  into  consideration  the  nature  of 
her  injuries,  if  any,  and  whether  serious  and  permanent  or  otherwise, 
together  with  the  other  facts  and  circumstances  in  evidence,  and  the 
jury  will  assess  her  damages  at  such  sum  as  they  helieve,  from  the 
evidence,  will  fully  and  adequately  compensate  her  for  such  injuries, 
if  any,  as.  she  sustained  on  the  occasion  in  question,  taking  into  con- 
sideration as  elements  of  damage  mental  anguish  and  physical  suffer- 
ing resulting  to  her  therefrom,  if  any,  including  such  as  will  in  rea- 
sonable probability  result  to  her  therefrom  in  the  future,  if  any,  and 
also  the  reasonable  value  of  her  lost  capacity  to  attend  to  her  affairs 
resulting  therefrom  down  to  the  trial,  if  any,  and  also  the  reasonable 
value,  if  paid  now,  of  her  lost  capacity  and  power  to  earn  money  and 
attend  to  her  affairs  in  the  future  resulting  to  her  therefrom,  if  any, 
and  also  such  reasonable  sums  as  she  may  necessarily  have  incurred 
liability  for  on  account  of  medicine  and  medical  attention  in  attempt- 
ing a  cure  of  such  injuries/*  Railway  v.  McCraw,  43  Texas  Civ. 
App.,  247;  Bailway  v.  Nesbit,  40  Texas  Civ.  App.,  209;  Bailway  ▼. 
Anglin,  ^%  S.  W.,  785;  Bailway  v.  Hannig,  91  Texas,  347;  Bailway 
V.  Brock,  88  Texas,  310;  Bailway  v.  Smith,  63  S.  W.,  1067;  Bailway 
V.  Butcher,  98  Texas,  462. 

The  court  erred  in  causing  talesmen  to  be  summoned  by  the  sher- 
iff to  fill  the  panel  of  jurors  from  which  the  defendant  was  compelled 
to  select  a  jury  in  this  case,  the  list  of  jurors  submitted  contained 
seventeen  names  of  the  regular  jurors  selected  from  the  wheel  as  pro- 
vided by  the  Act  of  the  Thirtieth  Legislature,  and  six  names  of  jurors 
not  selected  from  the  wheel  but  summoned  by  the  sheriff  at  the  in- 
stance of  the  court,  and  the  defendant  was  compelled  to  take  objec- 
tionable jurors.  The  Act  of  the  Thirtieth  Legislature,  commonly 
known  as  the  Jury-Wheel  Law,  was  intended  to  provide  a  complete 
method  and  system  for  the  selection  of  jurors  in  the  counties  em- 
braced within  the  Act,  and  those  portions  of  the  former  jury  law  not 
specifically  repealed  were  repealed  by  implication. 

If  article  3219,  Bevised  Statutes,  was  not  repealed  by  the  Jury- 
Wheel  Law,  still  the  court  erred  in  summoning  talesmen  in  the  pres- 
ent case,  because  there  were  twenty-four  names  upon  the  list  of  jurora 
furnished  the  defendant  herein;  eighteen  of  these  names  were  taken 
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from  the  regular  jury  which  had  been  drawn  from  the  wheel  and 
summoned  as  required  by  law;  prior  to  the  time  these  eighteen  names 
were  drawn  and  furnished  the  defendant,  the  court  had  caused  tales- 
men to  be  selected  and  caused  their  names  also  to  be  included  upon 
the  list  with  the  eighteen  jurors  regularly  drawn.  This  was  a  direct 
violation  of  the  provisions  of  article  3219,  under  which  the  court  is 
presumed  to  have  acted  in  thus  causing  the  sheriff  to  summon  jurors 
to  fill  the  panel,  as  the  contingency  specified  in  this  Act  as  a  requisite 
for  summoning  talesmen  had  not  happened.  Article  3219,  Bev. 
Stats.;  Danitl  v.  Bridges,  73  Texas,  154;  Eailway  v.  Greenlee,  70 
Texas,  553;  Smith  v.  Bates,  27  S.  W.,  1044;  Railway  v.  Duvall,  35 
S.  W.,  705. 

Since  the  plaintifiTs  allegations  show  that  she  was  suffering  from 
hysteric  neurasthenia,  and  the  undisputed  evidence  shows  that  hys- 
teric neurasthenia  is  a  mental  disorder  temporary  in  its  nature,  from 
vhich  the  plaintiff  would  recover  when  environments  are  changed, 
therefore  the  verdict  in  this  case  for  $10,000  is  grossly  excessive,  and 
so  disproportionate  to  the  ailment  alleged  and  proven  as  to  lead  to  the 
inference  that  the  jury  was  influenced  by  improper  motives  in  arriv- 
ing at  its  verdict.  Campbell  v.  Corneliils,  23  S.  W.,  118;  Railway  v. 
Hall,  78  Texas,  659;  Railway  v.  Bodie,  32  Texas  Civ.  App.,  168; 
Bailway  v.  Burton,  30  S.  W.  491 ;  Railway  v.  Syfan,  43  S.  W.,  551 ; 
Eailway  v.  Douglas,  73  Texas,  333;  Railway  v.  Robertson,  16  S.  W., 
1093;  Railway  v.  McNamara,  59  Texas,  259;  Railway  v.  Bret,  61 
Texas,  485 ;  Railway  v.  Morin,  66  Texas,  136. 

Ewing  &  Ring,  for  appellee. — ^That  mental  anguish  and  physical 
suffering,  past  and  future,  in  so  far  as  reasonably  probable,  is  an  ele- 
ment of  damage  of  itself,  and  that  the  reasonable  value  of  lost  time 
or  capacity  to  attend  to  one's  affair^  business  or  domestic,  or  to"  earn 
money,  past  and  future,  is  an  element  of  damage  of  itself,  and  that 
both  of  these  separate  elements  may  be  considered  in  fixing  the  dam- 
ages, see  Railway  v.  Vance  (Texas  Civ.  App.),  41  S.  W.  Rep.,  167; 
Houston  City  St.  Ry.  Co.  v.  Reichart,  87  Texas,  539,  and  8  Am.  and 
Eng.  Ency.  of  Law,  2d  ed.),  pp.  648,  651,  and  cases  cited,  compare 
with  id.,  pp.  655,  660,  and  eases  cited,  and  particularly  Texas  cases 
cited  at  p.  656, -and  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Paschall  (Texas 
Civ.  App.),  92  S.  W.  Rep.,  446,  error  refused. 

The  provisions  of  the  statutes  providing  for  talesmen  being  sum- 
moned by  the  sheriff  were  not  repealed  by  the  Jury- Wheel  Law,  ex- 
pressly or  by  implication.  The  point  that  the  talesmen  were  improp- 
erly summoned  is  without  merit,  (1)  because  it  is  an  afterthought,  a 
point  not  made  in  the  court  below;  (2)  because  the  assignment  of  er- 
ror does  not  comprehend  the  point;  and  (3)  because,  under  the  dis- 
cloenres  of  the  bill  of  exceptions,  no  prejudice  could-  have  resulted  to 
the  defendant.  That  the  bill  must  be  limited  to  the  very  ground  of 
objection  plainly  called  to  the  trial  court's  attention.  See  3  Ency. 
PI.  and  Pr.,  411-414,  and  authorities  cited,  including  numerous  Texas 
eases. 

That  a  proposition  can  not  be  considered  when  without  the  scope 
Vol,  LIV  Civil— 17. 
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of  the  assignment,  see  Sweet  v.  Lyon,  39  Texas  Civ.  App.,  450,  error 
refused;  Galveston,  II.  &  S.  A.  Ry.  Co.  v.  Hubbard,  33  Texas  Civ. 
App.,  343,  error  refused;  Weeks  v.  Texas  Midland  Railroad,  29  Texas 
Civ.  App.,  148;  Kahler  v.  Carruthers,  18  Texas  Civ.  App.,  216. 

McMEANS,  Associate  Justice. — Mrs.  E.  E.  Seegar  brought  this 
suit  against  the  Houston  Electric  Company  for  damages  for  personal 
injuries  sustained  by  her  wliile  a  passenger  upon  defendant's  street 
car,  and,  upon  the  verdict  of  a  jury,  recovered  a  judgment  for  $10,- 
000,  from  which  judgment  this  appeal  is  prosecuted. 

The  court  charged  the  jury  on  the  measure  of  damages  as  follows: 
*T[f  the  verdict  is  for  the  plAintiff,  the  jury  will  take  into  considera- 
tion the  nature  of  her  injuries,  if  any,  and  whether  serious  and  per- 
manent or  otherwise,  together  with  the  other  facts  and  circumstances 
in  evidence,  and  the  jury  will  assess  her  damages  at  such  sum  as  they 
believe  from  the  evidence  will  fully  and  adequately  compensate  her 
for  such  injuries,  if  any,  as  she  sustained  on  the  occasion  in  ques- 
tion, taking  into  consideration  as  elements  of  damage  mental  anguish 
and  physical  suffering  resulting  to  her  therefrom,  if  any,  including 
such  as  will  in  reasonable  probability  result  to  her  therefrom  in  tl»B 
future,  if  any,  and  also  the  reasonable  value  of  her  lost  capacity  to  at- 
tend to  her  affairs  resulting  therefrom  down  to  the  trial,  if  any,  and 
also  the  reasonable  value,  if  paid  now,  of  her  lost  capacity  and  power 
to  earn  money  and  attend  to  her  affairs  in  the  future  resulting  to  her 
therefrom,  if  any,  and  also  such  reasonable  sums  as  she  may  neces- 
sarily have  incurred  liability  for  on  account  of  medicine  and  medical 
attention  in  attempting  a  cure  of  such  injuries.^* 

This  charge  is  assailed  by  appellant^s  first  assignment  of  error,  the 
contention  being  that  the  charge  allowing  damages  for  mental  and 
physical  suffering  and  also  for  lost  capacity  to  earn  money,  permitted 
a  double  recovery,  in  that  each  element  is  embraced  within  and  is 
inseparable  from  the  other.  This  contention  is  untenable.  Mental 
and  physical  suffering,  past  and  future,  in  so  far  as  reasonably  prob- 
able, is  an  element  of  damage  of  itself,  and  the  reasonable  value  of 
lost  time  or  capacity  to  attend  to  one's  affairs,  business  or  domestic, 
or  to  earn  money,  past  or  future,  is  an  element  of  damage  of  itself, 
and  both  of  these  separate  elements  may  be  considered  in  fixing  the 
damages.  (Lyon  v.  Bedgood,  ante,  page  19;  Railway  v.  McGraw,  43 
Texas  Civ.  App.,  247;  Lumber  Co.  v.  Bivens,  47  Texas  Civ.  App.,  396; 
Railway  v.  Vance,  41  S.  W.,  170;  8  Am.  &  Eng.  Ency.,  pp.  648,  651, 
655  and  660.)     The  assignment  is  overruled. 

Appellant's  second  assignment  of  error  is  as  follows:  'The  court 
erred  in  causing  talesmen  to  be  summoned  by  the  sheriff  to  fill  the 
panel  of  jurors  from  which  the  defendant  was  compelled  to  select  a 
jury  in  this  case,  the  list  of  jurors  submitted  contained  seventeen 
names  of  the  regular  jurors  selected  from  the  wheel  as  provided  by 
the  Act  of  the  Thirtieth  Legislature,  and  six  names  of  jurors  not  se- 
lected from  the  wheel,  but  summoned  by  the  sheriff  at  the  instance  of 
court;  the  defendant  excepted  to  the  action  of  the  court  in  thus  fill- 
ing the  panel  of  the  jurors  thus  supplied,  which  exception  was  over- 
ruled by  the  court,  and  the  defendant  was  compelled  to  take  objection- 
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able  jurors  on  account  of  this  ruling  of  the  court,  as  is  fully  shown 
by  defendant's  bills  of  exception  on  file  herein/' 

The  bill  of  exception  referred  to  in  this  assignment  is  as  follows: 

"Be  it  remembered  that  on  the  trial  of  this  cause,  on  ta  wit,  the 

day  of  January,  1908,  and  when  the  case  was  called  for  trial  and  the 
parties  announced  ready,  the  court  caused  a  list  of  the  jury  from 
which  counsel  were  required  to  strike  the  jury,  to  be  selected  for 
plaintiff  and  defendant  of  the  jurymen  drawn  from  the  regular  panel 
for  the  week  out  of  the  jury-wheel,  as  provided  by  the  Act  of  the 
Thirtieth  Legislature.  There  were  eighteen  names,  the  remaining 
six  names  upon  said  list  so  furnished  having  been  summoned  as  tales- 
men by  the  sheriff  under  the  direction  of  the  court,  their  names  not 
having  been  drawn  from  the  jury-wheel  as  provided  by  said  Act  of 
the  Legislature  aforesaid.  The  names  upon  said  list  having  been  sum- 
moned by  the  sheriff  and  not  drawn  from  the  wheel  being  as  follows, 
to  wit :  W.  H.  Bundy,  Lewis  Hager,  John  O'Mera,  John  Claudon,  F. 
H.  Fowler,  Thomas  Wright,  A.  H.  Hess;  thereupon  the  defendant  in 
open  court  excepted  to  the  action  of  the  court  in  filling  the  panel  of 
jnrors  by  having  them  summoned  by  the  sheriff,  and  not  havmg  first 
drawn  their  names  from  the  jury-wheel,  and  objected  and  excepted 
to  the  action  of  the  court  in  requiring  defendant  to  strike  the  jury 
from  this  list  prepared  and  constituted  as  aforesaid.  The  court  stated 
that  he  would  require  defendant  to  proceed  and  allow  its  bill  of  ex- 
ceptions; thereupon  a  jury  was  selected  and  impaneled  from  the  list 
of  jurors  so  presented,  and  the  defendant,  after  otherwise  exhausting 
his  peremptory  challenges,  was  compelled  to  take  upon  the  jury  four 
out  of  the  list  of  talesmen  aforesaid,  to  wit,  John  O'Mera,  John 
Claudon,  Thomas  Wright,  A.  H.  Hess,  which  jurors  the  defendant's 
attorney  now  states  were  objectionable  to  the  defendant,  and  the  de- 
fendant here  now  tenders  its  bill  of  exceptions  stating  these  facts,  and 
asks  that  the  same  be  approved,  which  is  accordingly  done  in  open 
court.** 

With  this  explanation  by  the  court:  "The  talesmen  were  summoned 
and  selected  strictly  in  accordance  with  the  articles  of  ihe  Bevised 
Statutes  relating  to  talesmen,  and  the  court  was  and  is  of  opinion 
that  the  enactment  as  to  drawing  jurors  from  the  wheel  does  not  ap- 
ply to  talesmen,  (1)  because  there  is  no  express  repeal  of  the  statutes 
relating  to  talesmen,  and  (2)  because  there  can  not  be  an  implied  re- 
peal (a)  for  the  reason  that  it  would  be  impracticable  in  the  dispatch 
of  business  to  get  talesmen  from  the  wheel,  and  (b)  for  the  further 
reason  that  the  enactment  contains  no  provision  for  the  drawing  of 
talesmen  from  the  wheel.** 

Under  this  assignment  appellant  urges  the  proposition  that  the  Act 
of  the  Thirtieth  Legislature,  commonly  known  as  the  Jury- Wheel 
Law,  was  intended  to  provide  a  complete  method  and  system  for  the 
selection  of  jurors  in  the  counties  embraced  within  the  Act,  and  those 
portions  of  the  former  jury  law  not  specifically  repealed  were  re- 
pealed by  implication. 

The  bill  of  exception  discloses  that  when  the  names  of  the  jurymen 
who  were  to  serve  for  the  week  were  placed  on  the  list  there  were  on 
it  the  names  of  only  eighteen  that  had  been  drawn  from  the  wheel. 
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and  that  thereupon  the  eheriflf,  nnder  the  order  of  the  court,  sum- 
moned six  talesmen  to  fill  the  panel  and  bring  it  to  the  required 
number  of  twenty-four,  from  which  the  parties  were  required  to  make 
their  peremptory  challenges.  Appellant  contends  that  no  provision  is 
contained  in  this  law  for  summoning  jurors  by  the  sheriff,  or  for  fill- 
ing the  panel  in  the  method  done  in  this  case,  and  that  it  was  the 
intention  of  the  Legislature  to  do  away  altogether  with  the  provision 
relating  to  talesmen  and  to  have  only  those  jurors  serve  who  were 
drawn  from  the  wheel. 

To  this  we  can  not  agree.  The  Act  in  question  did  not  repeal  the 
statutory  provision  relating  to  the  summoning  of  talesmen  by  the 
sheriff,  but  expressly  limited  its  repeal  to  specified  chapters  and  arti- 
cles of  the  Revised  Statutes,  not  including  those  relating  to  the  sum- 
moning of  talesmen  by  the  sheriff,  and  extended  its  operation  merely 
to  the  selection  of  jurors  for  specified  counties  in  the  first  instance, 
without  any  provision  for  the  selection  of  talesmen  by  the  mode  which 
is  provided,  namely,  drawing  from  a  wheel.  That  this  construction 
of  the  act  is  correct  will  be  readily  seen  from  a  brief  discussion  of 
some  of  its  sections.  Section  4  provides  that  the  drawing  of  the  jury- 
men to  serve  for  the  term  shall  be  made  not  less  than  ten  days  before 
the  beginning  of  the  term  of  court  at  which  they  are  to  serve.  Sec- 
tion 7  provides  that  the  names  of  those  jurymen  who  do  not  serve  as 
many  as  four  days  during  the  week  for  which  they  are  selected  shall 
be  returned  to  the  wheel,  and  the  names  of  those  who  have  served 
four  days  shall  be  put  in  a  box  provided  for  that  purpose  for  the  use 
of  the  oflScers  whose  duty  it  shall  be  to  next  select  the  jurors  for  the 
wheel.  Section  8  provides  that  if  for  any  reason  the  wheel  containing 
the  names  of  jurors  be  lost  or  destroyed  with  the  contents  thereof,  or 
if  all  the  names  be  drawn  out,  such  wheel  shall  immediately  be  re- 
furnished and  cards  bearing  the  names  of  jurors  shall  be  placed 
therein  immediately  in  accordance  with  sections  1,  2  and  3  of  the  Act, 
and  the  judge  of  the  court  desiring  jurors  for  a  regular  or  special 
term  of  his  court  may  have  same  selected  in  accordance  with  chapters 
2,  3  and  4  of  title  62,  Revised  Statutes,  in  the  event  such  new  wheel 
and  contents  can  not  be  furnished  in  time  to  comply  with  the  pro- 
visions of  the  Act.  Sections  1,  2  and  3  of  the  Act  merely  refer  to  the 
manner  of  selecting  the  jurors  to  serve  for  the  next  ensuing  two 
years,  the  mode  of  placing  their  names  in  the  wheel,  and  provides  for 
the  securing  and  safe-keeping  of  the  wheel  and  its  contents. 

It  is  thus  seen  that  there  is  but  one  time  provided  for  the  opening 
of  the  wheel  and  the  drawing  of  the  names  of  jurymen  therefrom, 
which  is  not  less  than  ten  days  before  the  term  begins;  and  section 
11  of  the  Act  provides  that  if  any  person  shall  take  from  the  wheel, 
except  at  the  times  provided  for  in  the  Act,  a  card  or  cards  bearing 
the  name  or  names  of  any  person,  he  shall  be  deemed  guilty  of  a  mis- 
demeanor and  subject  to  a  fine  of  not  less  than  fifty  nor  more  than 
five  hundred  dollars.  If  the  construction  sought  to  be  placed  upon 
the  Act  by  appellant  is  correct,  then  tlie  court  miglit  find  itself  con- 
fronted with  the  dilemma  of  having  to  select  talesmen  from  the  wheel 
by  a  drawing  then  made,  when  a  drawing  made  at  any  time  less  than 
ten  days  before  the  beginning  of  the  term  is  forbidden  by  law  and  a 
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heavy  penalty  prescribed  for  its  violation.  The  assignment  is  over- 
ruled. 

By  its  second  proposition  under  the  second  assignment  appellant 
contends  that  even  if  article  3219,  Revised  Statutes,  providing  for  the 
summoning  of  talesmen,  was  not  repealed  by  the  Act  under  discussion, 
still  the  court  erred  in  causing  the  talesmen  to  be  summoned,  because 
of  the  twenty-four  names  upon  the  list  of  jurors  furnished  the  de- 
fendant, eighteen  of  these  were  taken  from  the  regular  jury  which 
had  been  drawn  from  the  wheel ;  that  prior  to  the  time  these  eighteen 
names  were  furnished  to  defendant  the  court  had  caused  the  names  of 
the  six  talesmen  to  be  added  to  the  list,  and  that  this  was  in  violation 
of  the  provision  of  article  3219,  as  the  contingency  specified  in  the 
article  as  a  requisite  for  summoning  the  talesmen  had  not  happened. 

The  proposition,  stripped  of  useless  verbiage,  is,  that  the  court 
erred  in  directing  the  talesmen  to  be  summoned  before  the  eighteen 
jurymen  drawn  from  the  wheel  had  been  passed  upon  by  the  parties. 
Article  3219  provides:  "Where  there  are  not  so  many  names  drawn 
from  the  box  as  twelve  .  .  .  the  court  shall  direct  the  sheriff  to 
summon  such  number  of  qualified  persons  as  it  may  deem  necessary 
to  complete  the  panel,  and  the  names  of  the  persons  so  summoned 
shall  be  placed  in  the  box  and  drawn  and  entered  upon  slips  as  pro- 
vided in  the  preceding  article/'  Construing  this  article,  our  Supreme 
Court,  in  Gulf,  C.  &  S.  F.  Ky.  v.  Greenlee,  70  Texas,  559,  held  that 
where  as  many  as  twelve  regularly  drawn  jurors  remained  it  was  re- 
versible error  to  add  the  names  of  talesmen  until  the  list  of  those 
regularly  drawn  had  been  reduced  by  challenge. 

Appellee  contends  that  the  point  here  presented  was  not  made  in 
the  court  below  and  is  not  comprehended  by  the  assignment  of  error, 
and  in  this  contention  we  agree.  The  gravamen  of  appellant's  com- 
plaint, as  shown  by  the  bill  of  exceptions,  is  that  the  court  ordered  the 
summoning  of  talesmen  to  fill  the  panel  instead  of  causing  the  panel 
to  be  filled  by  drawing  names  from  the  wheel,  and  in  requiring  it  to 
strike  the  jury  from  the  list  prepared  in  this  way.  The  point  now 
insisted  on  might  possibly  be  inferred  from  the  language  employed  in 
the  bill,  but  that  this  is  its  true  meaning  can  be  arrived  at  only  by 
inference,  because  there  is  no  clear  statement  in  the  bill  of  the  objec- 
tion now  urged ;  and  the  point  is  so  veiled  and  obscured  as  to  have  es- 
caped the  attention  of  the  astute  trial  judge  as  shown  in  his  explana- 
tion of  the  bill  of  exceptions.  Certainly,  it  can  not  be  said  that  the 
objection  was  plainly  called  to  the  trial  court's  attention;  and  fairness 
to  the  judge  and  fairness  to  the  opposing  litigant  requires  that  no 
party  litigant  shall  make  a  point  in  vague  and  uncertain  language, 
not  apt  to  draw  the  minds  of  the  trial  court  and  opposing  attorneys 
to  it,  when,  had  the  point  been  called  plainly  to  the  trial  court's  at- 
tention, the  error  would  have  been  obviated.  The  assignment  is 
overruled. 

Appellant's  third  assignment  of  error,  which  is  submitted  as  a 
proposition,  is  as  follows:  "Since  the  plaintiflE's  allegations  show  that 
she  vas  suffering  from  hysteric  neurasthenia,  and  the  undisputed  evi- 
dence shows  tljat  hysteric  neurasthenia  is  a  mental  disorder,  temporary 
in  its  nature,  from  which  the  plaintiff  would  recover  when  environ- 
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ments  ere  changed,  therefore  the  verdict  in  this  case  for  $10,000  is 
grossly  excessive,  and  so  disproportionate  to  the  aihnent  alleged  and 
proven  as  to  lead  to  the  inference  that  the  jury  was  influenced  by  im- 
proper motives  in  arriving  at  its  verdict/^ 

Plaintiff  alleged  in  her  petition  the  following  injuries,  among 
others,  had  been  sustained  by  her  as  the  result  of  defendant's  negli- 
gence: (1)  tachycardia,  a  rapid  or  irregular  action  of  the  heart  that 
generally  deranged  her  nervous  and  physical  system  and,  (2j  impair- 
ment of  her  vision,  with  attendant  complications^  and  (3)  hysteric 
neurasthenia,  so  that  in  consequence  of  these  injuries,  wliich  were  al- 
leged to  be  serious  and  permanent,  she  had  been  rendered  a  mental 
and  physical  wreck.  Three  pliysicians.  Doctors  Smith,  Barrell  and 
Mullen,  the  last  mentioned  being  an  oculist,  testified  in  substance  that 
plaintiff  was  afflicted  with  the  injuries  alleged,  and  that  they  were 
serious  and  permanent  and  had  left  her  a  physical  wreck  for  the  rest 
of  her  life,  the  first  two  explaining  that,  in  their  opinion,  the  injury 
she  sustained  at  the  base  of  the  brain  falling  from  the  car  had  left 
there  a  clot  of  blood,  which  they  described,  that  was  responsible  for 
her  injuries,  and  which  no  medical  skill  could  remedy.  Dr.  Barrell 
testified  that  hysteric  neurasthenia  might  be  temporary  or  permanent, 
depending  on  whether  the  cause  that  produced  it  was  temporary  or 
permanent.  This  was  implied  from  the  testimony  of  the  other  phy- 
sicians named,  and  Dr.  Eed,  the  defendant's  witness,  testified  that 
while  he  would  not  classify  neurasthenia  into  permanent  and  tempo- 
rary, because  it  was  neurasthenia  in  either  event,  yet  it  was  true  that 
*'it  may  come  from  a  wound  or  injury,  and  as  long  as  that  cause  re- 
mains, the  neurasthenia  will  remain ;  neurasthenia  may  last  for  a  life- 
time, it  is  sometimes  permanent."  It  is  unnecessary  to  set  out  in  full 
the  testimony  of  the  witnesses  as  to  the  extent  and  probable  duration 
of  plaintiff's  injury,  her  physical  and  mental  suffering  and  the  im- 
pairment of  her  capacity  to  labor  and  earn  money.  It  is  sufficient  to 
say  that  in  view  of  the  testimony  the  verdict  is  not  so  large  as  to  in- 
dicate that  the  jury  was  actuated  by  prejudice,  passion  or  other  im- 
proper motive  in  making  their  award.  (Brown  v.  Sullivan,  71  Texas, 
470;  Gulf,  C.  &  S.  F.  Ky.  v.  Higby,  26  S.  W.,  737;  Galveston,  H.  & 
S.  A.  By.  V.  Vollrath,  40  Texas  Civ.  App.,  46.) 

The   assignments   present   no   reversible   error,   and   the   judgment 
of  the  court  below  is  affirmed. 

Affirm  ed» 

Writ  of  error  refused. 


LoN  McGiLL  V.  J.  T.  Sites. 

Decided  March  3,  1909. 

Public  Land! — ^Sale— Lease— Collateral  Attack. 

Where  the  fact  that  orphan  asylum  lands  which  plaintiff  had  applied  to 
purchase  from  the  State  were  subject  to  sale,  was  dependant  upon  the  exist- 
ence of  a  lease  of  other  lands  to  other  parties,  and  the  validity  of  such  lease 
was  recognized  by  the  Land  Office,  defendant  could  not  defeat  plaintifT's  right 
to  purchase  by  showing  that  such  lessee  had  not  the  qualification  of  being  an 
actual  settler  on  other   lands,  necessary  to  entitle  him  to  lawfully  take  Uie 
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lease.    His  rights,  being  recognized  by  the  State,  could  not  be  collaterally  at- 
tacked in  an  action  between  third  parties. 

Appeal  from  the  District  Court  of  Tom  Green  County.  Tried  be- 
low before  Hon.  J.  W.  Timmins. 

Jenkins  &  McCartney,  for  appellant. 

C.  E.  Dubois,  L.  H.  Brightman,  W.  A.  ThreadgUl  and  Eill  dk  Lee, 
for  appellee. 

FISHEK,  Chiep  Justice. — ^This  suit  was  brought  by  the  appellant 
against  appellee  and  one  James  Castleberry,  on  July  7,  1902,  in  tres- 
pass to  try  title  to  sections  3,  4  and  5^  Orphan  Asylum  lands  in  Tom 
Green  County.  January  7,  1907,  appellee  filed  an  amended  answer 
disclaiming  title  to  the  south  half  of  section  4  and  all  of  section  5, 
and  plead  not  guilty  to  the  north  half  of  section  4  and  all  of  section 
3;  and  by  cross-action  set  up  title  in  himself  to  the  north  half  of 
section  4  and  all  of  section  3,  Orphan  Asylum  lands. 

To  appellee's  cross-action  the  appellant  plead  not  guilty.  There- 
after the  case  was  dismissed  as  to  Castleberry  and  appellant  took  a 
nonsuit,  leaving  the  case  for  trial  on  appellee's'  cross-action  and  ap- 
pellant's answer  thereto. 

In  the  court  below  verdict  and  judgment  were  in  appellee's  favor. 
In  the  opinion  delivered  by  this  court  on  the  first  appeal  of  this  case, 
reported  in  103  S.  W.,  p.  695,  will  be  found  stated  the  nature  of  the 
case  and  the  principal  points  involved  in  this  controversy.  The  dis- 
position made  of  the  questions  in  that  case,  together  with  what  was 
said  by  this  court  in  McGill  v.  Castleberry,  111  S.  W.,  662,  a  com- 
panion case  to  this,  in  which  a  writ  of  error  was  refused,  disposes  of 
all  the  questions  raised  on  this  appeal  adversely  to  the  contention  of 
appellant. 

The  evidence  in  the  record  is  sufficient  to  show  that  appellee  Sites 
made  settlement  upon  the  land'  in  question,  and  he  abandoned  the 
same  upon  a  well-grounded  fear  of  death  or  serious  bodily  injury  at 
the  hands  of  the  appellant.  The  evidence  also  establishes  the  fact 
that  the  lease  to  the  Lees  was  in  full  force  and  effect  at  the  time 
that  the  Commissioner  of  the  Land  Office  undertook  to  forfeit  the 
same  for  the  supposed  failure  to  pay  the  rentals  due.  We  reversed 
the  case  before  on  the  ground  that  the  evidence  was  not  satisfactory 
in  showing  that  the  amount  remitted  by  Capt.  Duggan,  agent  of 
Dale,  who  had  acquired  the  rights  of  the  Lees  under  the  lease,  was 
snfScient  to  cover  the  entire  sum  of  rents  then  due.  On  this  trial 
the  evidence  satisfactorily  shows  that  the  Commissioner  of  the  Land 
OflBee,  prior  to  the  time  that  this  amount  was  remitted,  leased  two 
sections  of  the  land  covered  by  the  Lees'  lease  to  one  Franklin;  and, 
subtracting  from  the  lease  the  amount  due  upon  these  two  sections, 
the  amount  remitted  by  Duggan  was  sufficient  to  cover  and  fully  pay 
the  lease  money  due  on  the  remaining  sections  included  in  the  lease. 
Appellant  has  an  assignment  of  error  in  his  brief,  complaining  of 
the  action  of  the  trial  court  in  refusing  to  permit  him  to  prove  that 
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Franklin  was  not  the  head  of  a  family  and  was  not  an  actual  settler^ 
or,  in  otiier  words^  not  entitled  to  lease  the  land  from  the  State  at 
the  time  the  lease  was  issued  to  him  by  the  Commissioner,  contend- 
ing that  the  lease  was  wrongfully  issued  to  Franklin,  and  therefore 
the  two  sections  should  have  remained  in  the  Lee  lease,  consequently 
the  amoimt  remitted  by  Duggan  was  not  sufScient.  We  do  not  think 
there  was  any  error  in  the  ruling  of  the  court  upon  this  question. 
The  appellant  is  not  asserting  any  claim  or  interest  in  the  lands  so 
leased  to  Franklin,  nor  is  he  in  a^y  position  to  attack  Franklin's 
title  or  right  acquired  under  that  lease.  Those  surveys  are  not  in- 
volved in  this  suit.  These  surveys  that  were  leased  to  Franklin  were 
not  included  in  the  lease  to  the  Lees  when  the  transfer  was  made  to 
Dale.  The  lands  at  that  time  were  out  of  the  lease  to  the  Lees,  and 
they  and  the  State  and  all  parties  were  then  satisfied  and  contented 
with  the  disposition  made  of  those  two  surveys  by  the  Land  Commis- 
sioner in  leasing  the  same  to  Franklin.  Franklin^s  title  or  right  could 
not  be  collaterally  questioned  in  this  proceeding,  and  we  fall  to  see 
what  interest  the  appellant  could  have  in  the  question  as  to  whether 
the  State  was  imposed  upon  by  Franklin  or  not;  for,  as  before  said, 
the  appellant  is  not  asserting  or  claiming  any  interest  in  the  lands 
held  by  Franklin. 

It  is  unnecessary  for  us  to  take  up  in  their  order  and  dispose  of 
each  of  the  assignments  of  error  presented  in  appellants  brief,  for 
all  the  questions  there  raised,  were,  as  before  said,  disposed  of  by 
this  court  on  the  former  appeal  of  this  case  and  in  McGill  v.  Castle- 
berry.  The  questions  of  law  are  the  same  and  the  facts  are  the  sam^ 
except  in  the  particular  pointed  out  in  this  opinion. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 


C.  M.  Carpenter  et  al.  v.  Ed.  R.  Konb  bt  al. 

Decided  March  3,  1909. 

1. — Change  of  Yenne— Knlings  on  Demurrer. 

An  appUcfttion  by  plaintiff  for  change  of  venue  to  another  county  in  the 
same  district,  its  court  presided  over  by  the  same  judge,  on  the  ground  of 
prejudice  caused  by  a  combination  of  influential  persons,  was  filed  and  not 
contested.  Held  that  it  was  proper,  before  passing  upon  such  application,  for 
the  court  to  dispose  of  the  case  upon  a  general  demurrer  to  plaintiff's  petition 
which  was  held  to  show  no  cause  of  action. 

2. — ^Kandamus — ^Public  Offloer — Suocessor— Abatement  of  Action. 

A  county  judge  against  whom  there  was  pending  an  action  for  mandamus, 
requiring  him  to  order  an  election,  which  he  had  refused  to  do,  resigned  his 
office.  A  successor  was  elected  and  was  made  a  party  to  the  suit.  E^ld  that 
the  office  of  the  writ  sought  was  to  compel  the  performance  of  a  personal  duty 
by  the  defendant;  the  action  abated  on  his  retirement  from  office;  it  conld 
not  be  continued  by  the  substitution  of  his  successor  as  defendant,  and  should 
h'ave  been  dismissed;  no  right  arose  to  prosecute  for  the  writ  against  the 
successor  until  his  refusal,  upon  request,  after  coming  into  office,  to  perform 
his  own  personal  duty;  he  was  not  in  privity  with  his  predecessor  nor  his 
predecessor's  personal  representative. 
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S.— MuLdftimii— Zajimotioii. 

Where  a  proceeding  for  writ  of  mandamus  fails,  the  suit  for  an  injunction 
to  restrain  action  pending  the  proceeding  for  mandamuB  falls  with  that  action. 

Appeal  from  the  District  Court  of  Hays  County.  Tried  below 
before  Hon.  L.  W.  Moore. 

Dowell  &  Dowell,  for  appellants. — On  mandamus:  Acts  Twenty- 
eighth  Legislature,  p.  118;  Rev.  Stats.,  art.  1107;  Glasscock  v.  Corner 
of  Land  Office,  5  Texas,  471;  Arberry  v.  Beavers,  6  Texas,  457; 
Harton  v.  Pace,  9  Texas,  81 ;  Marshall  v.  Clark,  22  Texas,  25 ;  Puckett 
V.  White,  22  Texas,  660 ;  Durrett  v.  Crosby,  28  Texas,  688 ;  Tabor  v. 
Com'r  Land  Office,  29  Texas,  509;  Johnson  v.  Campbell,  39  Texas, 
83;  Bledsoe  v.  I.  &  G.  N.  B.  R.  Co.,  40  Texas,  537;  Teat  v.  Mc- 
Qaughey,  85  Texas,  485;  Campbell  v.  Blanchard,  2  Texas  U.  C,  322; 
Callaghan  v.  Salliway,  5  Texas  Civ.  App.,  239;  Walker  v.  Barnard,  8 
Texas  Civ.  App.,  239  j  Depoyster  v.  Baker,  34  S.  W.,  106;  Kimberly 
V.  Morris,  87  Texas,  637;  Kimberly  v.  Morris,  10  Texas  Civ.  App., 
593. 

On  injunction:  Acts  of  Thirtieth  Legislature,  p.  206;  Robertson 
?.  Breedlove,  61  Texas,  320;  Caruthers  v.  Harriett,  67  Texas,  131; 
Polly  V.  Hopkins,  74  Texas,  147;  King  v.  Com'r  Ct.,  10  Texas  Civ. 
App.,  114;  Ewing  v.  Duncan,  81  Texas,  230;  County  of  Anderson 
V.  Kennedy,  58  Texas,  616;  Blessing  v.  City  of  Galveston,  42  Texas, 
641;  George  v.  Dean,  47  Texas,  73. 

B.  E.  McKie  and  Will  0,  Barber,  for  appellees. 

FISHER,  Chief  Justice. — This  is  a  mandamus  proceeding,  in- 
stituted in  the  District  Court  of  Hays  County  by  appellants  originally 
against  Ed  R.  Kone  to  require  him,  as  county  judge,  to  make  and 
enter  an  order  under  article  812,  of  the  Acts  of  the  Legislature  of 
1903,  p.  118,  for  the  purpose  of  holding  an  election  in  order  to  deter- 
mine if  the  county  seat  of  Hays  County  should  be  moved  from  the 
town  of  San  Marcos  to  Hays  City.  The  petition  proceeds  to  allege 
that  Kone  refused  to  make  such  an  order  as  required  by  law  for  the 
purpose  of  holding  the  election,  and  alleges  that  during  the  pendency 
of  the  suit  Kone  resigned  his  office  as  county  judge  and  there  was 
appointed  and  elected  in  his  place  John  B.  Wilson,  the  present  county 
judge,  who  is  made  a  party  to  this  proceeding,  and  against  whom  it 
is  prayed  that  the  writ  of  mandamus  be  issued.  The  good  faith  of 
Kone  in  resigning  is  not  in  any  manner  questioned,  and  as  a  basis 
for  the  relief  against  Wilson,  the  present  county  judge,  the  appellants 
rely  upon  the  act  of  Kone  in  refusing  to  order  the  election.  There 
is  no  averment  that  any  request  had  been  made  of  Wilson  to  order 
an  election,  or  that  he  had  refused  to  make  such  an  order,  or  that 
the  appellants  have  been  deprived  of  any  right  by  reason  of  any  re- 
fusal of  Wilson  to  grant  any  request  that  they  could  lawfully  make. 

As  ancillary  to  this  proceeding  and  dependent  upon  the  same  there 
is  also  a  prayer  for  a  writ  of  injunction  against  Wilson,  as  county 
judge,  and  the  Commissioners*  Court  of  Hays  Couniy,  and  the  par- 
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ties  with  whom  they  have  a  contract  for  the  construction  and  erection 
of  a  courthouse,  to  cease  the  performance  and  execution  of  that  con- 
tract until  the  election  may  be  held  and  the  matter  of  the  removal 
of  the  coimty  seat  finally  determined. 

In  the  trial  court  a  general  demurrer  and  special  demurrers  were 
urged  by  appellees  to  the  appellants'  petition,  and  the  court,  after 
hearing  the  same,  sustained  the  general  demurrer  and  some  of  the 
special  demurrers,  and,  as  recited  in  the  decree,  it  was  determined 
that  the  plaintiffs  did  not  allege  a  cause  of  action  against  which  the 
defendants  were  required  to  plead;  and  we  take  it  from  the  manner 
in  which  the  case  is  here  presented  and  treated  in  the  court  below, 
although  the  judgment  is  silent  upon  that  question,  that  plaintiffs' 
petition,  after  the  demurrers  were  sustained,  was  by  the  court  dis- 
missed. There  was  no  effort  by  the  appellants  to  amend,  so  far  as 
appears  from  the  judgment,  and  here  it  is  well  to  state  that  upon 
the  point  that  we  dispose  of  the  case  on  no  amendment  is  possible. 

Before  the  trial  court  acted  upon  the  demurrers  the  appellants 
filed  an  application  for  change  of  venue,  on  the  ground  that  there 
exists  in  Hays  County  a  combination  against  them  instigated  by  in- 
fluential persons,  by  reason  of  which  they  could  not  in  that  county 
expect  a  fair  and  impartial  trial.  Appellants  contend  that  the  court 
erred  in  taking  up  and  considering  the  demurrers  before  acting  upon 
the  motion  for  a  change  of  venue.  The  bill  of  exception  shows  that 
the  motion  for  change  of  venue  was  not  contested  or  controverted  in 
any  manner.  From  what  is  stated  in  the  bill  and  the  explanation 
appended  thereto,  it  appears  that  the  court  concluded  that  before 
granting  the  motion  it  had  the  right  to  determine  whether  the  peti- 
tion stated  a  cause  of  action.  Upon  change  of  venue  the  case  would 
have  gone  to  Caldwell  County,  a  county  presided  over  by  the  same 
judge  who  disposed  of  the  case;  and  the  judge,  in  effect,  said  in  the 
explanation  that  there  was  no  necessity  for  merely  changing  the  ease 
to  Caldwell  County  when  he  would  there  determine  just  as  he  has 
here,  that  plaintiffs'  petition  presents  no  cause  of  action. 

We  have  found  no  authority  directly  upon  this  question,  but  it 
seems  to  be  in  consonance  with  reason  to  not  require  the  transfer  of 
a  supposed  case  when  none  in  law  exists.  It  is  true  the  appellants 
had  filed  in  the  District  Court  of  Hays  County  a  petition  for  man- 
damus, but  upon  examination  it  was  found  to  be  fatally  defective  in 
that  it  did  not  state  a  cause  of  action.  If  this  is  true,  why  should 
it  be  transferred  to  another  county  to  ascertain  this  fact?  The 
grounds  alleged  for  the  change  of  venue  was  the  existence  of  a  preju- 
dice which  might  affect  the  appellants  in  the  trial  of  the  case  and 
the  ultimate  result,  but  if  there  was  no  case  to  be  tried  or  no  cause 
of  action  stated  upon  which  there  might  be  exercised  the  influence 
of  this  combination  of  influential  persons,  why  remove  it  from  Hays 
County?  The  court  had  not  when  it  acted  upon  the  demurrer  en- 
tered the  order  transferring  the  case,  and  it  still  retained  jurisdiction, 
and  we  see  no  good  reason  why  the  case  should  be  sent  to  Caldwell 
County  for  the  purpose  of  there  determining  that  the  plaintiff  was 
not,  as  a  matter  of  law  entitled  to  any  relief  whatever. 

It  is  not  necessary  for  us  in  affirming  this  judgment  to   discuss 
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the  points  presented  in  the  assignments  of  errors;  and  in  the  view 
that  we  take  of  it,  it  would  probably  be  improper  for  us  to  express 
our  opinion  upon  the  correctness  of  the  ruling  of  the  court  in  sus- 
taining some  of  the  demurrers,  but  we  are  clearly  in  accord  with 
the  trial  court  in  the  conclusion  that  the  general  demurrer  should 
have  been  sustained,  although  it  may  be  that  we  possibly  do  not 
agree  with  that  court  as  to  the  grounds  upon  which  that  ruling 
should  be  based.  The  statute  upon  which  this  proceeding  is  based, 
article  812,  Acts  of  the  Legislature,  1903,  p.  118,  in  effect  says 
that  when  it  becomes  desirable  to  remove  the  county  seat,  it  shall 
be  the  duty  of  the  county  judge  of  said  county,  or  on  his  failure  or 
inability  to  act,  then  two  of  the  commissioners,  upon  the  written 
application  of  a  certain  number  of  freeholders  and  qualified  voters, 
etc.,  to  order  an  election  for  the  purpose  of  determining  the  removal. 
This  statute  makes  it  the  duty  of  the  county  judge,  or,  in  other 
words,  the  individual  who  holds  the  office  of  county  judge,  to  order 
the  election.  The  petition  for  mandamus  states  that  the  application 
to  remove  was  presented  to  Kone,  who  was  then  county  judge,  and 
states  his  refusal,  and  gives  what  purports  to  be  his  reasons  why  he 
refused  to  order  the  election.  It  also  recites  the  fact  that  Kone,  after 
the  bringing  of  the  suit  to  compel  him  by  mandamus  to  order  the 
election,  had  resigned,  and  that  Wilson  had  been  appointed  and  elected 
in  his  stead.  Wilson  was  made  a  party  and  it  seems  was  served 
with  citation  and  has  filed  an  answer,  which,  in  determining  the 
merits  of  the  plaintiffs'  case,  it  is  not  necessary  that  we  should  look 
to;  but  there  is  no  averment  whatever  in  the  plaintiffs'  petition  that 
Wilson,  as  county  judge,  has  refused,  nor  does  it  appear  that  any  re- 
quest was  ever  made  of  him  to  order  the  election;  but,  as  before 
said,  the  plaintiffs  are  seeking  to  procure  the  writ  of  mandamus 
against  Wilson  on  the  ground  that  his  predecessor  Eone  refused  to 
grant  the  application.  No  question  is  made  about  the  good  faith 
of  Kone's  resignation.  In  the  syllabus  to  one  of  the  cases  cited, 
these  rules  are  stated.  They  are  so  pointed  and  terse  that  we  take 
the  liberty  of  copying  them: 

^'1.  The  office  of  a  writ  of  mandamus  against  an  officer  is  to  com- 
pel the  performance  of  a  personal  duty  resting  upon  the  person  to 
whom  the  writ  is  sent. 

"2.  On  the  death  or  retirement  from  office  of  the  original  defend- 
ant, the  writ  must  abate  in  the  absence  of  any  statutory  provision  to 
the  contrary. 

^3.  A  substitution  of  his  successor  in  office  as  defendant  will  not 
avail. 

"4.  A  suit  which  has  abated  must  be  dismissed."  United  States 
V.  Boutwell,  84  U.  S.,  604,  21  L.  ed.  721;  United  States  v.  Butter- 
worth,  169  U.  S.,  602,  42  L.  ed.,  873;  Warner  Valley  Stock  Co.  v. 
Smith,  165  U.  S.,  32,  41  L.  ed.,  623;  and  a  number  of  other  cases 
to  like  effect,  which  are  collected  and  annotated  in  the  notes  of 
United  States  v.  Boutwell,  21  L.  ed.  In  the  Boutwell  case  it  appears 
that  a  mandamus  was  asked  against  Secretary  Boutwell  to  issue  cer- 
tain bonds  under  an  Act  of  Congress.  An  order  was  issued  for  the 
secretary  to  show  cause.     Subsequently,  Secretary  Boutwell  resigned 
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as  secretary  of  the  treasury,  and  Mr.  Biehardson  was  appointed  as  his 
successor.  It  was  contended  that  the  process  could  run  against  Rich- 
ardson. In  the  cases  cited  and  many  upon  this  point  referred  to  in 
the  notes,  the  language  of  Judge  Strong  in  the  Boutwell  case  indi- 
cates their  tenor: 

"The  office  of  a  writ  of  mandamus  is  to  compel  the  performance 
of  a  duty  resting  upon  the  person  to  whom  the  writ  is  sent.  That 
duty  may  have  originated  in  one  way  or  in  another. 

"It  may,  as  is  alleged  in  the  present  case,  have  arisen  from  the 
acceptance  of  an  office  which  has  imposed  the  duty  upon  its  incum- 
bent. But  no  matter  out  of  what  facts  or  relations  the  duty  has 
grown,  what  the  law  regards  and  what  it  seeks  to  enforce  by  a 
writ  of  mandamus  is  the  personal  obligation  of  the  individual  to 
whom  it  addresses  the  writ.  If  he  be  an  officer  and  the  duty  be  an 
official  one,  still  the  writ  is  aimed  exclusively  against  him  as  a 
person  and  he  only  can  be  punished  for  disobedience.  The  writ  does 
not  reach  the  office.  It  can  not  be  directed  to  it.  It  is,  therefore, 
in  substance,  a  personal  action,  and  it  rests  upon  the  averred  and 
assumed  fact  that  the  defendant  has  neglected  or  refused  to  perform 
a  personal  duty,  to  the  performance  of  which  by  him  the  relator  has 
a  clear  right.  Hence,  it  is  an  imperative  rule  that  previous  to  mak- 
ing application  for  a  writ  to  command  the  performance  of  any  par- 
ticular act,  an  express  and  distinct  demand  or  request  to  perform  it 
must  have  been  made  by  the  relator  or  prosecutor  upon  the  defend- 
ant, and  it  must  appear  that  he  refused  to  comply  with  such  demand, 
either  in  direct  terms  or  by  conduct  from  which  a  refusal  can  be 
conclusively  inferred.  Tapp,  Mandamus,  283.  Thus,  it  is  the  per- 
sonal default  of  the  defendant  that  warrants  impetration  of  the  writ, 
and  if  a  peremptory  mandamus  be  awarded,  the  costs  must  fall  upon 
the  defendant. 

"It  necessarily  follows  from  this,  that  on  the  death  or  retirement 
from  office  of  the  original  defendant,  the  writ  must  abate  in  the 
absence  of  any  statutory  provision  to  the  contrary.  When  the  per- 
sonal duty  exists  only  so  long  as  the  office  is  held,  the  court  can  not 
compel  the  defendant  to  perform  it  after  his  power  to  perform  has 
ceased.  And  if  a  successor  in  office  may  be  substituted,  he  may  be 
mulcted  in  costs  for  the  fault  of  his  predecessor  without  any  delin- 
quency of  his  own.  Besides,  were  a  demand  made  upon  him,  he 
might  discharge  the  duty  and  render  the  interposition  of  the  court 
unnecessary.  At  all  events  he  is  not  in  privity  with  his  predecessor, 
much  less  is  he  his  predecessor's  personal  representative.  As  might 
be  expected,  therefore,  we  find  no  case  in  which  such  a  substitution  as 
is  asked  for  now  has  ever  been  allowed  in  the  absence  of  some  statute 
authorizing  it."  Some  of  the  cases  referred  to  point  out  the  distinc- 
tion between  those  cases  when  the  purpose  is  to  mandamus  a  munici- 
pality, or  a  collective  body  or  an  office,  and  that  class  of  cases  which 
merely  complains  of  the  individual  that  holds  the  office  or  of  his 
official  action. 

Here  it  is  clear  that  it  is  the  conduct  of  Kone,  the  individual 
holding  the  office  of  county  judge,  that  is  complained  of — his  refusal 
to  grant  to  the  appellants  a  right  which  they  claim  they  are  entitled 
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to.  There  is  no  privity  between  Kone  and  his  successor  Wilson;  and 
if  the  conduct  of  the  former  was  wrongful  and  resulted  in  a  denial 
of  a  right  to  the  appellants  (which  we  do  not,  by  the  way,  hold  to 
be  the  ease)  why  should  Wilson  be  held  responsible  for  it,  when  he 
had  had  no  opportunity  to  prevent  it,  or  refuse  to  perform  it? 
The  thing  which  they  complain  Kone  refused  to  do  was  not  one  of 
the  necessary  incidents  of  the  oflSce  which  descended  to  his  successor. 
But  the  refusal  of  Kone  was  personal,  for  which  he  alone  .could  be 
held  responsible;  and,  notwithstanding  there  is  a  conflict  of  authority 
upon  the  question,  the  reasoning  upon  which  rests  the  Boutwell  case, 
and  others  to  the  same  effect,  is  unanswexable.  There  is  no  statute 
in  this  State  that  permits  the  successor  in  oflSce  to  be  substituted 
for  the  predecessor  in  a  mandamus  proceeding  like  this. 

The  question  discussed  is  preliminary  to  all  others  that  might 
arise  in  the  case,  for  if  it  is  true  that  it  aflBrmatively  appears  that 
the  party  against  whom  the  writ  should  run,  is,  by  resignation  or 
otherwise,  in  an  attitude  that  the  decree  could  not  operate  against 
hun,  it  arrests  the  entire  proceeding  and  it  should  be  dismissed. 
Therefore,  we  are  inclined  to  think  that  it  would  be  improper  to 
consider  the  Other  questions,  but,  conceding  that  we  could  do  so,  it 
is  not  necessary  that  they  should  be  considered.  The  injunction  pro- 
ceeding must  necessarily  fail  on  account  of  the  judgment  dismissing 
the  petition  for  mandamus. 

Affirmed. 


Samuel  Gold  v.  Geo.  C.  Campbell  et  al. 

Decided  March  3,  1909. 

1.— labe  Imprlioiiment — ^Definition. 

False  imprisoiiinent  consists  in  imposing  by  force  or  threats  an  unlawful 
restraint  upon  a  man's  freedom  of  locomotion.  It  is  only  necessary  that  the 
individual  be  restrained  of  his  liberty  without  any  sufficient  legal  cause  there- 
for, whether  by  words  or  acts  which  he  fears  to  disregard.  Any  arrest  or  de- 
tention of  a  person  is  presumed  to  be  unlawful,  and  the  burden  is  upon  the 
person  making  the  arrest  or  causing  the  detention  to  show  that  it  was  lawful. 

1— Same— Evldenee — ^Arrest  without  Warrant. 

In  an  action  against  a  sheriff  and  his  bondsmen  for  damages  for  false  im- 
prisonment, where  it  appeared  that  the  plaintiff  was  arrested  without  warrant 
in  his  own  place  of  business  upon  the  verbal  statement  of  a  third  party  that 
plaintiff  had  defrauded  him  in  a  sale  of  goods,  evidence  considered  and  held 
insufficient  to  justify  the  arrest  without  warrant  under  any  provision  of  the 
Code  of  Criminal  Procedure  of  this  State  or  any  ordinance  of  the  city  where 
the  arrest  was  made. 

S.— Same — ^Damages. 

In  a  case  of  false  imprisonment  the  plaintiff  is  entitled  to  recover  nominal 
damages  at  least,  and,  if  the  evidence  warrants  it,  he  is  entitled  to  recover 
the  expenses  reasonably  incurred  to  procure  his  discharge  from  the  restraint, 
for  loss  of  time,  interruption  of  his  business,  and  suffering  both  bodily  and 
mentally  occasioned  by  the  wrongful  imprisonment.  Damage  to  one's  business, 
however,  would  be  too  remote.  The  sound  discretion  of  the  jury  is  the  only 
practical  measure  of  damages.  If  the  defendant  acted  recklessly,  or  wilfully 
and  maliciously  with  a  design  to  oppress  and  injure,  the  jury  may  allow  exem- 
plary damages. 
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4. — Same — ^Mitigation — ^Eridenee. 

Where  arrest  was  without  authority  at  the  time  it  was  made,  the  com- 
plaint, information  and  warrant  of  arrest  issued  afterwards  were  not  inad- 
missible in  evidence  to  justify  or  mitigate  the  unlawful  act. 

6. — Same — ^Liability  of  Bondsmen. 

To  charge  the  sureties  on  a  sheriff's  bond,  the  act  complained  of  must  not 
only  be  such  as  might  rightfully  be  done  by  the  sheriff  as  such  but  must  have 
been  actually  done  by  him  as  sheriff  under  a  claim  of  right  to  do  it  in  his. 
official  capacity.  Evidence  considered,  and  held  insufficient  to  render  the  sure- 
ties on  a  sheriff's  bond  liable  in  an  action  for  false  imprisonment. 

Appeal  from  the  County  Court  of  El  Paso  County.  Tried  below 
before  Hon.  Albert  S.  Eylar. 

Atlos  Jones,  for  appellant. — ^The  sureties  on  defendant  Campbell's 
bond  were  liable^  he  having  committed  the  false  imprisonment  in  his 
official  capacity  and  by  virtue  of  his  office  as  chief  of  police.  Goodale 
V.  Douglas,  6  Texas  Civ.  App.,  697;  Landrum  v.  Wells,  7  Texas  Civ. 
App.,  627;  Newburn  v.  Durham,  10  Texas  Civ.  App.,  655. 

The  court  erred  in  refusing  plaintiff's  special  instruction  No.  1 
for  the  reason  that  the  only  issue  that  should  have  been  submitted 
to  the  jury  was  the  amount  of  damages.  Dinham  v.  Trinity  Lumber 
Company,  73  Texas,  82;  Gan  v.  Shaw  &  Son,  2  App.  Civ.  Cases,  sec. 
255. 

Neither  ignorance  of  the  law  nor  good  faith  is  a  defense  in  an 
action  for  false  imprisonment,  and  they  can  be  considered  only  in 
mitigation  of  exemplary  damages.  Kamer  v.  Stump,  12  Texas  Civ. 
App.,  463. 

Jackson,  Lea  dc  Ware,  for  appellees. 

NEILL,  Associate  Justice. — Samuel  Gold  sued  George  C.  Camp- 
bell and  the  sureties  on  his  official  bond  as  chief  of  police  of  the  city 
of  El  Paso,  to  recover  $495  actual  and  $100  exemplary  damages  for 
false  imprisonment  alleged  to  have  been  effected  by  plaintiff  having 
been  unlawfully  arrested  and  imprisoned  by  one  George  Miller  with- 
out a  warrant  while  acting  under  the  direction  and  command  of  the 
defendant  Campbell. 

The  defendants  answered  by  general  and  special  exceptions  to 
plaintiff^s  petition,  a  general  denial,  and  pleaded  specially,  in  justi- 
fication of  the  imprisonment,  a  certain  ordinance  of  the  city,  under 
which  it  was  averred  the  arrest  was  made  by  Miller  as  a  policeman. 

After  the  court  sustained  the  special  exception  embodied  in  the 
fifth  paragraph  of  defendants'  answer  to  plaintiff's  petition,  the  case 
was  tried  before  a  jury  and  the  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  defendants. 

The  first  assignment  which  attracts  our  attention  is  that  which 
complains  of  the  refusal  of  the  court  to  set  aside  the  verdict  because 
it  is  unsupported  by  the  evidence.  As  a  decision  of  the  question 
involved  requires  a  consideration  of  the  law  pertaining  to  a  case  of 
this  character,  as  well  as  a  review  of  the  evidence  adduced  in  this 
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particular  case,  we  will  first  expose  the  principles  of  law  pertaining 
to  the  case,  and,  then,  in  the  light  of  such  principles,  review  the 
evidence  for  the  purpose  of  determining  whether  it  tends  to  support 
the  verdict.  If  the  probative  force  of  the  testimony  should  prove 
such  that  no  reasonable  man  can  deduce  the  conclusion  from  it  that 
the  defendant  Campbell  wrongfully  imprisoned  the  plaintiff,  then, 
if  there  was  no  error  in  the  charge  submitting  the  issue  to  the  jury, 
the  verdict  must  stand.  But  on  the  other  hand,  if  under  the  law 
pertinent  to  the  evidence,  no  mind  capable  of  receiving  and  weighing 
evidence  directed  to  the  proof  of  a  specific  fact,  could,  in  the  light 
of  the  law,  come  to  any  other  conclusion  than  that  Campbell  wrong- 
fully and  without  authority  of  law  restrained  the  plaintiff  of  his 
liberty,  it  must  be  set  aside. 

There  are  certain  God-given  rights,  which  government  is  instituted 
and  maintained  to  secure  and  protect  all  men  in  the  equal  enjoy- 
ment of — the  proud,  the  humble,  the  poor,  the  rich,  the  citizen,  the 
stranger  and  the  sojourner.  It  matters  not  what  adversities  may 
have  befallen  him,  or  what  complexion  an  Indian  or  an  African  sun 
may  have  burnt  upon  him,  whoever  and  wherever  he  is,  so  long  as 
he  conforms  his  conduct  to  the  law  and  does  not  exercise  such  rights 
to  the  injury  or  detriment  of  another  or  in  disturbance  of  the  peace 
and  good  order  of  society,  neither  government  nor  its  officers,  though 
they  may  wield  a  policeman^s  baton,  handle  a  "Big  Stick,'*  and  be 
epauleted,  chevroned  and  arrayed  like  the  Sons  of  Veterans  at  a 
Confederate  Beunion,  can  rightfully  deprive  him  of  such  rights. 
And  even  when  his  conduct  is  such  as  to  authorize  the  government, 
through  its  oflBcers,  to  deprive  or  restrain  him  in  the  exercise  of 
such  right,  such  authority  must  be  exercised  according  to  law. 

Among  these  natural  rights  are  the  enjoyment  of  life,  liberty  and 
property.  The  bill  of  rights,  which  is  incorporated  in  our  Consti- 
tution, declares  that  no  citizen  shall  be  deprived  of  life,  liberty,  prop- 
erty, etc.,  except  by  due  course  of  the  law  of  the  land.  It  then 
declares  that  "everything  in  this  'bill  of  rights'  is  excepted  out  of 
th«  general  powers  of  government,  and  shall  forever  remain  inviolate 
and  all  laws  contrary  thereto  .  .  .  shall  be  void.''  If,  then,  the 
plaintiff  was  deprived  of  his  liberty  by  the  defendant  Campbell  in 
any  way,  except  by  due  course  of  the  law  of  the  land,  the  latter  was 
unquestionably  amenable  to  him  in  this  action. 

False  imprisonment  consists  of  imposing  by  force  or  threats  an 
unlawful  restraint  upon  a  man's  freedom  of  locomotion.  Prima  fade 
any  restraint  put  by  fear  or  force  upon  the  actions  of  another  is 
unlawful  and  constitutes  a  false  imprisonment,  unless  a  showing  of 
justification  makes  it  a  true  or  legal  imprisonment.  The  wrong  may 
be  committed  by  words  alone  or  by  acts  alone,  or  by  both,  and  by 
merely  operating  on  the  will  of  the  individual  by  personal  violence, 
or  by  both.  All  that  is  necessary  to  constitute  false  imprisonment  is 
that  the  individual  be  restrained  of  his  liberty  without  any  sufficient 
legal  cause  therefor,  and  by  words  or  acts  which  he  fears  to  disregard. 
Any  arrest  or  detention  of  a  person  is  presumed  to  be  unkvrful  and 
the  burden  is  upon  the  defendant  to  show  that  it  was  lawful.  (Cooley 
on  Torts   (3d  ed.),  296-8.) 
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False  imprisonment  is  an  offense  under  the  laws  of  Texas,  pun- 
ishable by  a  fine  not  exceeding  five  hundred  dollars,  and  may  be  by 
confinement  in  the  county  jail  not  exceeding  one  year,  and  is  thus 
defined:  "False  imprisonment  is  the  willful  detention  of  another 
against  his  consent,  and  where  it  is  not  expressly  authorized  by  law, 
whether  such  detention  be  effected  by  an  assault,  by  actual  violence 
to  the  person,  by  threats  or  by  any  other  means  which  restrains  the 
party  so  detained  from  removing  from  one  place  to  another  as  he 
may  see  proper.'^  Penal  Code,  art.  618.  However,  article  622  pro- 
vides that,  "It  is  not  an  offense  to  detain  a  person  in  the  cases  and 
for  the  objects  mentioned  in  article  593  as  justifying  the  use  of 
force,  but  whenever  it  is  assumed  as  a  justification  that  such  circum- 
stances existed,  it  must  be  shown  also  that  the  detention  was  neces- 
sary to  effect  any  of  the  objects  set  forth  in  said  article.'^ 

After  we  have  stated  from  the  record  the  evidence  upon  the  ques- 
tion of  plaintiff's  imprisonment,  which  will  show  beyond  a  perad- 
venture  of  a  doubt  that  he  w«s  imprisoned,  we  will  then  detewnine 
whether  anyone  can  come  to  any  other  conclusion  than  that  the  de- 
fendant Campbell  was  a  party  to  such  imprisonment;  and,  if  no 
other  conclusion  can  be  deduced,  we  will  then  inquire  whether  under 
the  law  the  evidence  tends  to  justify  him  in  making  such  imprison- 
ment. 

James  Miller  testified  in  substance  that  on  February  4,  1908,  he 
was  a  policeman  of  the  city  of  El  Paso  when  a  Mexican  came  to 
him  and  told  him  that  plaintiff  Gold  had  agreed  with  him  to  sell 
him  a  dozen  silk  handkerchiefs,  and  to  change  $280  United  States 
money  into  Mexican  money  for  him  at  the  rate  of  one  dollar  of 
United  States  money  for  two  of  Mexican;  that  he  was  to  pay  $24 
for  the  handkerchiefs,  and  plaintiff  was  to  keep  $24  of  his  (the  Mex- 
ican's) money  for  changing  it,  and  that  the  Mexican  asked  him  to 
^t  his  money  and  make  plaintiff  take  back  the  handkerchiefs.  That 
he.  Miller,  then  went  with  the  Mexican  to  plaintiff's  store,  on  El 
Paso  Street,  and  demanded  of  plaintiff  to  returli  the  Mexican  his 
money  and  take  back  the  handkerchiefs,  but  that  plaintiff  said  that 
the  Mexican  agreed  to  pay  him  for  changing  the  money,  and  refused 
to  do  so  unless  his  attorney  so  advised  him;  that  plaintiff  asked  time 
to  go  and  consult  his  attorney,  which  he.  Miller,  granted  him;  and 
that  when  plaintiff  returned  from  his  attorney  he  refused  to  take 
the  handkerchiefs  or  give  back  the  money.  Whereupon  Miller  toH 
plaintiff  that  he  would  have  to  take  him  to  the  chiei  of  police;  and 
thereupon  plaintiff,  without  resistance,  accompanied  him  to  the  chief 
of  police,  at  the  police  station  of  the  city;  that  when  he  took  plain- 
tiff to  the  chief  of  police  he  had  no  warrant  and  did  so  without  direc- 
tion or  request  of  the  chief;  that  when  they  got  to  the  police  station 
they  found  defendant  Campbell,  the  chief  of  police,  and  both  plain- 
tiff and  the  Mexican  told  him  their  stories  about  their  transaction; 
and  that  after  talking  with  them  for  some  time  and  consulting  wfth  the 
captain  of  the  police  force,  and  planning  to  find  out  what  charge 
to  make  against  plaintiff,  the  chief,  Campbell,  told  the  captain  he 
had  better  lock  plaintiff  up  and  investigate  the  matter;  that  they 
then   locked   plaintiff   up   under    orders    from   tiie   chief   of   police; 
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that  he  was  locked  up  at  abont  12.30  p.  m.,  under  orders  from  the 
chief  of  police,  Campbell,  who  was  the  authority  at  the  time. 

The  defendant,  George  C.  Campbell,  testified  as  follows:  "I  was 
chief  of  police  of  the  city  of  El  Paso,  Texas,  on  February  4,  1908, 
when  plaintiff  was  brought  to  the  police  station  by  James  Miller. 
A  Mexican,  who  was  a  stranger  to  me  and  who  was  on  his  way  from 
Arizona  to  Mexico,  came  with  them.  The  Mexican  complained  to 
me  that  plaintiff  had  swindled  him  out  of  his  money  and  showed 
me  two  dozen  handkerchiefs,  and  said  plaintiff  had  charged  him  two 
dollars  apiece  for  them.  He  also  said  plaintiff  had  charged  him  $24 
for  changing  $280  United  States  money  into  Mexican  money.  I 
questioned  plaintiff  and  talked  with  him  three  quarters  of  an  hour, 
or  an  hour,  and  I  examined  the  handkerchiefs  and  told  plaintiff  I 
had  been  a  merchant,  and  that  the  handkerchiefs  were  not  all  silk, 
all  of  them,  some  were  raw  silk  and  not  worth  more  than  twenty-five 
cents,  which  he  admitted  to  me ;  he  also  admitted  to  me  that  some  one 
or  two  were  worth  about  seventy-five  cents.  I  told  him  he  had 
charged  an  exorbitant  price  for  the  handkerchiefs  and  he  said  he  was 
not  in  business  for  his  health,  that  he  had  a  big  expense  and  had  a 
right  to  make  whatever  he  could  on  his  goods.  At  my  direction 
Captain  Edwards  called  up  the  banks  and  Judge  Lea  and  asked 
them  if  a  man  was  required  to  take  out  a  license  to  discount  money. 
Captain  Edwards  told  Judge  Lea  the  case  in  my  presence  over  the 
phone,  and  Judge  Lea  told  me  to  charge  plaintiff  with  swindling, 
which  I  did.  In  phoning  I  was  trying  to  get  right  before  I  did  any- 
thing. Plaintiff  was  not  put  in  jail  until  I  learned  from  Judge  Lea 
what  charge  to  make  against  him.  I  detained  plaintiff  until  the 
proper  complaint  could  be  made,  and  instructed  the  Mexican  to  go 
to  the  proper  authority  and  make  the  complaint.  I  sent  the  Mexican 
to  make  the  complaint,  when  plaintiff  was  turned  over  to  the  county 
authorities,  but  I  do  not  know  who  made  the  complaint,  when  plain- 
tiff's attorney,  Mr.  Gtoldstein,  came  to  me  and  asked  me  to  let  plain- 
tiff out  on  bond  or  without  bond;  I  told  him  I  had  no  authority  to 
release  plaintiff.  I  had  been  advised  by  the  judge  of  the  Police  Court, 
the  city  attorney,  and  the  mayor,  that  I  had  no  authority  to  release 
plaintiff,  and  I  held  plaintiff  because  I  did  not  think  I  had  authority 
to  release  him.  In  putting  plaintiff  in  jail  and  handling  him  on 
the  occasion,  I  was  acting  as  chief  of  police  of  the  ciiy  of  El  Paso, 
Texas,  and  by  authority  of  my  office.  I  did  not  know  anything  about 
the  matter  until  plaintiff  was  brought  to  the  station  under  arrest,  and 
charged  with  an  offense,  and  then  I  did  not  think  I  had  a  right  to 
release  him,  and  that  is  why  I  held  him.  No  written  complaint  or 
warrant  was  made  before  plaintiff  was  delivered  to  the  county  au- 
thorities, which  was  about  3  o'clock  p.  m.  I  was  not  present  at  plain- 
tiff's store  when  he  sold  the  Mexican  the  handkerchiefs  and  changed 
the  money,  and  did  not  hear  the  trade.  I  did  not  abuse  or  mistreat 
plaintiff  in  any  way  whatever,  and  I  had  no  malice  whatever  toward 
him.  I  did  not  take  plaintiff  before  a  magistrate.  The  office  of  the 
judge  of  the  Corporation*  Court  was  in  the  police  station,  and  the 
otBce  of  Justice  Marshall  was  four  blocks  from  the  station,  and  t||^ 
Vol.  LIV  Civil— 18. 


274  Texas  Civil  Appeals  Reports,  Vol.  64.  [Jforck, 

office  of '  Justice  Mitchell  was  six  blocks   from  the  station.     At  the 
time  plaintiff  was  brought  to  the  police  station  the  officers  there  were 
under  me  and  under  my  direction;  I  was  chief  over  all  of  them." 
The  plaintiff  testified  as  follows:    ^^I  am  the  plaintiff  in  this  cause, 
and  George  C.  Campbell  is  one  of  the  defendants^  and  W.  H.  Burgess 
and  J.  H.  Pollard  are  the  other  defendants.     I  am  and  was  at  the 
time  of  my  arrest  by  James  Miller  a  drygoods  merchant  on   South 
El  Paso  Street,  city  and  county  of  El  Paso,  Texas,  my  store  being 
in  the  main  business  part  of  the  city  and  being  surrounded  by  busi- 
ness houses.    At  the  time  of  my  arrest  I  had  five  clerks  in  my  store, 
and  I  managed  the  business  and  sold  my  goods,  and  my  time  was  of 
the  value  of  $10  per  day  to  me.     On  February  4,  1908,  the  day  of 
my  arrest,  James  Miller  came  to  my  store  with  a  Mexican,  about 
11   o'clock  a.  m.,  and  demanded  that  I  take  back  twelve  handker- 
chiefs which  I  hftd  sold  the  Mexican,  and  give  him  $24  which  the 
Mexican  claimed  I  had  kept  for  changing  his  money.     I  told  Mr. 
Miller  that  the  Mexican  had  agreed  to  pay  me  $24  for  the  handker- 
chiefs, and  to  pay  me  $20  for  changing  $280  United  States  money 
into  Mexican  money,  two  dollars  Mexican  money  for  $1  United  Stat» 
money;  that  I  had  kept  only  $20  for  changing  the  money,  and  re- 
fused to  take   the   handkerchiefs   and   return  the   $24   paid   me  for 
them,  and  also  refused  to  return  the  $20  which  I  charged  for  mak- 
ing change  unless  my  attorney  so  advised,  and  asked  time  to  go  and 
consult  my  attorney,  which  said  Miller  gave  me.    When  I  came  from 
my  'attorney  I  still  refused  the  demands  of  the  Mexican  and  said 
Miller,  whereupon  said  Miller  said  he  would  have  to  take  me  to  the 
chief  of  police.     I  went  with  said  Miller  without  protest  because  I 
knew  he  was  a  police  officer  and  I  did  not  want  to  resist  an  officer, 
but  I  went  with  him  against  my  will.     When  we  got  to  the  police 
station  in  the  city  of  El  Paso,  Texas,  we  found  defendant,  George  C. 
Campbell,  who  was  then  chief  of  police  of  said  city.     I   told  Mr. 
Campbell  that  the  Mexican  had  agreed  to  pav  me  $24  for  the  hand- 
kerchiefs and  to  pay  me  $20  for  changing  his  money.     I  told  Mr. 
Campbell  that  I  did  not  know  whether  or  not  I  had  a  right  to  charge 
for  changing  money,  but  that  I  knew  all  the  other  merchants  did 
so,  and  I  supposed  I  had,  and  that  I  had  a  heavy  expense,  and  had 
to  make  money  and  had  a  right  to  get  all  I  could  for  my  goods.     I 
told  Mr.  Campbell  that  the  handkerchiefs  cost  from  $12  to  $18  per 
dozen.     I  did  not  tell  him   that  I  had   charged   too   much  for  the 
handkerchiefs,   or   that  some  of  the  handkerchiefs   were  worth  only 
twenty-five  cents  apiece.     When  Mr.   Campbell  had  talked  over  the 
matter  with  me  and  the  Mexican  he  demanded  of  me  to  take  the 
handkerchiefs  and   return   the   money,   which   I   refused  to  do.     He 
then  said  he  would  put  me  in  the  penitentiary  and  ordered  me  locked  up. 
I  was  locked  up  by  order  of  Mr.  Campbell  about  12:30  o'clock  p.  m. 
I  asked  the  party  T|rho  locked  me  up  to  allow  me  to  phone  my  attorney 
and  get  bond  for  me  and  he  refused  to  do  so.     I  was  allowed   to 
phone  my  attorney,  Abe  Goldstein,  about  1  o'clock  p.  m.     Mr.  Gold- 
stein came  to  me  at  the  station  and  Mr.  Campbell  was  not  there,  and 
demanded  of  the  clerk  to  release  me,  which  he  refused  to  do.    Mr. 
Goldstein  -Uien  left  and  returned  to  the  station  about  2:30  o'clock 
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p.  m.  and  asked  Mr.  Campbell  to  release  me  without  bond^  or  on 
bond,  which  he  refused  to  do.  About  3  o'clock  p.  m.  I  was  deliv- 
ered to  Deputy  Sheriflf  Greet,  to  be  transferred  to  the  county  jail, 
and  he  took  me  to  the  sheriff's  office,  where  Mr.  Goldstein  made  bond 
for  me  and  obtained  my  release.  Mr.  Campbell  did  not  strike  or 
curse  or  abuse  me  or  handle  me  roughly.  I  suffered  great  humiliation 
from  being  put  in  jail.  I  did  not  have  anything  to  eat  while  in  jail 
and  I  became  sick.  It  hurt  me  to  have  my  friends  ask  me  why  I 
was  put  in  jail,  as  they  did,  and  to  have  the  local  agent  of  B.  G. 
Dun  &  Co.  ask  me  why  I  was  put  in  j-ail.  I  paid  Mr.  Goldstein  $25 
for  obtaining  my  release,  and  I  think  it  was  a  reasonable  fee  for 
his  services.  When  I  changed  the  money  for  the  Mexican  he  was  in 
a  hurry  to  go  into  Mexico,  and  the  banks  were  closed.  I  got  the 
Mexican  money  from  other  merchants  and  had  to  pay  them  two 
percent  for  it;  the  Mexican  left  my  store  perfectly  satisfied.  My 
Mexican  clerk  made  the  trade  with  him.'' 

Mr.  Goldstein,  the  attorney  of  plaintiff  to  secure  his  release,  testi- 
fied that  he  was  called  to  the  police  station  at  1  p.  m.  on  February  4, 
1908,  to  see  plaintiff,  and  asked  ihe  clerk  to  release  him,  which  he 
refused  to  do;  that  he  returned  to  the  station  about  2:30  p.  m.  and 
found  Campbell  there  and  told  him  that  he  had  no  right  to  hold 
plaintiff;  asked  him  if  he  had  a  complaint,  and  he  said  "Xo;"  that 
he  then  asked  Campbell  if  any  offense  had  been  committed  in  the 
presence  of  an  officer  entitling  him  to  hold  plaintiff,  and  he  replied, 
not  that  he  knew  of;  but  that  he  would  hold  him  anyway;  that  he 
had  committed  an  offense  and  he  would  hold  him;  and  that  he, 
Goldstein,  demanded  plaintiff's  release  with  or  without  bond,  and  he, 
Campbell,  refused  to  do  either. 

While  Campbell  may  not  be  responsible  for  the  original  arrest  of 
plaintiff  by  the  policeman.  Miller,  no  one  can  entertain  the  slightest 
doubt  about  the  fact  that  plaintiff  was  deprived  of  his  liberty  by, 
him  after  Miller  took  him  from  his  store  to  Campbell  at  the  police 
station.  The  defendant's  own  testimony,  coming  from  his  own  lips, 
shows  this.  Was  this  imprisonment  sanctioned  or  justified  by  the 
law?  If  not,  then  Campbell  was  guilty  of  false  imprisonment,  and 
the  verdict  in  his  favor  is  manifestly  wrong.  For  if  he  was  not 
authorized  by  the  law  to  imprison  Gold,  the  plaintiff  was  entitled  as 
a  matter  of  law  to  damages  in  some  amount. 

Title  V,  chapter  one,  of  the  Code  of  Criminal  Procedure,  pre- 
scribes in  what  cases  arrests  may  be  made  without  warrant,  and  then, 
by  article  252,  provides  that  in  all  cases  enumerated  in  the  chapter 
the  person  making  the  arrest  shall  immediately  take  the  person  ar- 
rested before  the  magistrate  who  may  have  ordered  the  arrest,  or 
before  the  nearest  magistrate  where  the  arrest  was  made  without  an 
order. 

It  is  not  pleaded,  nor  is  it  contended,  that  the  arrest  and  im- 
prisonment of  plaintiff  was  made  or  justified  under  any  article  of 
this  chapter,  unless  it  is  article  249,  which  is  as  follows:  "The 
municipal  authorities  of  towns  and  cities  may  establish  rules  author- 
izing the  arrest  without  warrant  of  persons  found  in  suspicious  places, 
and  under   circumstances  which   reasonably   show   that   such   persons 
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have  been  guilty  of  some  felony  or  breach  of  the  peace,  or  threaten 
or  are  about  to  commit  some  offense  against  the  laws.'' 

The  ordinance  establishing  a  rule  authorizing  an  arrest  without  a 
warrant  by  the  municipal  authorities  of  the  city  of  El  Paso,  which 
is  pleaded  by  defendants  in  justification  of  the  arrest,  is  No.  561, 
which  is  as  follows: 

"General  Duties  and  Powers  of  Police  Officers. — The  chief  of  po- 
lice and  the  policemen  of  this  city  shall  at  all  times  preserve  order, 
peace  and  quiet  throughout  the  city,  and  shall  vigilantly  guard  and 
protect  the  inhabitants  and  property  of  the  city.  They  shall,  with 
or  without  warrant,  arrest  all  persons  found  in  the  act  of  violating 
any  law  or  ordinance;  they  shall  arrest  all  persons  found  under  sus- 
picious circumstances,  and  shall  take  every  person  arrested  by  them, 
if  in  the  daytime,  before  the  proper  judicial  tribunal,  and  if  in  the 
night-time  to  the  city  prison  or  other  place  of  security  within  the 
.  city,  and  there  confine  the  party  so  arrested  until  they  can  be  brought 
before  the  proper  tribunal  for  trial.  The  policemen  of  this  city 
shall  have  authority  to  break  open  and  enter  any  house,  tenement, 
enclosure,  or  other  place  where  any  person  may  take  refuge  or  be, 
to  arrest  such  person  who  has  in  their  presence  or  hearing  been 
guilty  of  any  crime  or  breach  of  the  peace,  or  when  a  breach  of  the 
peace  or  crime  has  been,  is  being,  or  is  about  to  be  committed,  or 
any  law  or  ordinance  has  been,  is  being,  or  is  about  to  be  violated, 
and  arrest  the  offenders.'' 

In  view  of  the  undispuited  facts  it  is  apparent  that  the  arrest  and 
detention  of  the  plaintiff  was  not  authorized  by  this  ordinance  and 
can  not  be  justified  by  it.  The  plaintiff  was  not  found  in  the  act 
of  violating  any  Act  or  ordinance;  nor  was  plaintiff  found  in  sus- 
picious places,  or  "under  suspicious  circumstances,"  but  at  his  own 
store  in  pursuit  of  his  legitimate  business.  It  is  equally  apparent 
that  plaintiff  was  not  detained  in  any  of  the  oases  or  for  any  of  the 
purposes  mentioned  in  article  693  of  the  Penal  Code. 

The  long  and  short  of  the  whole  matter  is  that  plaintiff  was  ar- 
rested by  Miller  upon  the  verbal  statement  of  a  Mexican,  which 
simply  showed  th-at  he  rued  a  trade  he  had  made  with  plaintiff  and 
w<anted  back  the  purchase  money  he  had  paid  for  a  dozen  handker- 
chiefs he  had  bought  from  the  plaintiff,  because  he  would  not,  on 
the  demand  of  the  officer,  take  back  the  handkerchiefs  and  return 
the  Mexican  the  money  he  paid  for  them.  No  fraud  on  the  part  of 
plaintiff  was  charged,  nor  does  the  evidence  indicate  any,  in  the 
transaction.  It  was  simply  a  matter  of  bargain  and  sale  in  which 
plaintiff  had  the  right  to  ask  what  he  pleased  for  his '  goods  and 
receive  as  much  for  them  as  a  purchaser  was  willing  to  pay.  Things 
have  come  to  a  pretty  pass  in  this  country,  when  a  policeman  can 
constitute  himself  a  judge  of  the  fairness  of  a  business  transaction 
and  deprive  a  citizen  of  his  liberty  because  a  sale  is  not  cancelled  at 
his  bidding.  What  are  our  constitutional  guaranties  of  the  right  of 
enjoyment  of  liberty  and  properly  worth,  if  an  outrage  of  this 
character  is  to  receive  the  sanction  of  our  courts?  The  question 
answers  itself. 

Having  been  informed  of  this  illegal   arrest  when   plaintiff    was 
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brought  before  him^  instead  of  arresting  Miller  for  the  offense  of 
false  imprisonment^  which  was  committed  in  his  presence^  the  de- 
fendant^  Campbell,  sanctioned  the  commission  of  the  offense  by 
undertaking  himself  to  force  plaintiff  to  take  back  the  handkerchiefs 
and  return  to  the  Mexican  the  purchase  money  he  had  received  for 
them;  and  because  he  wouldn't,  placed  him  in  jslH  and  locked  him 
up  there.  The  law  does  not,  can  not,  and  never  will,  unless  the 
natural  rights  of  man  are  lost  and  become  but  a  theory  or  a  dream, 
justify  such  conduct  in  one  of  its  officers  or  anyone  else. 

The  verdict  as  to  Campbell  is  not  only  contrary  to  the  overwhelm- 
ing weight  of  the  testimony,  but  without  a  particle  of  evidence  to 
support  it.  Indeed,  the  imprisonment  being  shown  by  the  undis- 
puted evidence,  and  there  being  nothing  proved  that  tended  in  the 
least  to  justify  it,  there  was  no  issue  as  to  the  fact  of  false  imprison- 
ment to  be  submitted  as  to  such  defendant,  and  the  court  should 
have  peremptorily  instructed  the  jury  to  find  against  such  defendant 
as  to  such  matter,  and  have  submitted  to  the  jury  only  the  question 
of  how  much  damages  were  sustained  by  plaintiff  by  reason  of  such 
false  imprisonment.  And  should  the  evidence  upon  another  trial 
be  in  effect  such  as  that  now  before  us,  the  court  below  is  directed  to 
so  instruct  the  jury. 

Now,  as  to  the  question  of  the  measuie  of  damages.  This  will 
embrace  the  consideration  of  a  number  of  the  assignments.  Some 
damages  are  always  presumed  to  follow  from  the  violation  of  any 
right  or  duty  implied  by  law;  and  therefore  the  law  will,  in  such 
cases,  award  nominal  damages  if  none  greater  are  proved.  Hence, 
in  this  case,  the  plaintiff's  right  to  the  enjoyment  of  his  liberty 
having  been  violated  by  the  defendant  Campbell,  he  is  entitled  to 
recover  from  him  at  least  nominal  damages.  He  is  also  entitled  to 
recover  the  expenses  reasonably  incurred  to  procure  his  discharge 
from  the  restraint,  for  loss  of  time,  interruption  of  his  business,  and 
snffering,  bodily  and  mental,  such  as  the  wrongful  imprisonment  may 
have  occasioned  him.  The  imprisonment  being  unlawful,  it  is  not 
necessary  to  prove  malice,  it  being  conclusively  imputed  from  the 
imlawful  act  of  the  defendant.  And  in  cases  of  this  character,  where 
there  is  no  possible  way  of  measuring  the  general  damages  with  any 
certainty,  the  sound  discretion  of  the  jury  under  all  the  circum- 
stances is  the  only  measure  practicable  (3  Sutherland  on  Dam.,  sec. 
1257) ;  and  if  the  defendant,  in  committing  the  wrong  complained 
of,  acted  recklessly,  or  wilfully  and  maliciously,  with  a  design  to 
oppress  and  injure  the  plaintiff  (which  are  matters  for  the  jury  to 
determine),  the  jury  in  fixing  the  damages  may  disregard  the  rule 
of  compensation,  and  beyond  that  may,  as  a  punishment  of  the  de- 
fendant and  as  a  protection  to  society  against  the  violation  of  per- 
flonel  rights  and  social  order,  award  such  additional  exemplary 
damages  as  they  may  deem  proper.  (Sedg.  on  Dam.,  sec.  352.) 
Wherefore,  the  court  erred  in  instructing  the  jury  that  they  could 
not  find  exemplary  damages  against  the  defendant  Campbell.  We 
think,  however,  damages  to  plaintiff's  business,  not  being  such  as 
would  naturally  and  proximately  arise  from  the  wrong  done  his  per- 
son, are  too  remote  for  recovery,  and  that  therefore  the  court  did 
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not  err  in  sustaining  the  exception  of  defendants  to  that  part  of 
plaintiff's  petition  which  alleges  such  damages. 

As  the  arrest  of  the  plaintiff  was  without  complaint  or  warrant 
end  unjustifiable  under  the  undisputed  facts^  the  complaint,  infor- 
mation and  warrant  of  arrest  filed  and  issued  after  his  false  impris- 
onment, it  being  indisputably  shown  that  he  was  not  held  in  custody 
after  the  warrant  was  issued,  were  not  evidence  tending  to  justify 
or  mitigate  such  unlawful  act  and  should  not  have  been  admitted  in 
evidence  over  plaintiff's  objections  thereto.  Even  the  liability  of  an 
oflScer  for  an  illegal  arrest  is  not  waived  by  the  plaintiff's  pleading 
guilty  of  the  offense  for  which  the  arrest  was  made.  (McCuUough 
V.  Greenfield,  133  Mich.,  463,  95  N.  W.,  638.) 

Now,'  as  to  the  liability  of  Campbell's  sureties  on  his  oflScial  bond 
for  the  false  imprisonment  of  plaintiff.  For  all  defaults  of  a  public 
officer  within  the  limit  of  what  the  law  authorizes  or  enjoins  upon 
him  as  such  officer,  the  sureties  on  his  official  bond  are  liable;  but 
they  are  not  bound  for  acts  which  are  not  done  in  his  official  capacity. 
As  is  said,  "The  authorities  recognize  a  principle  or  rule  by  whidi  * 
the  acts  of  the  sheriff,  for  which  his  sureties  may  be  held  liable,  can 
be  distinguished  from  those  acts  for  which  they  will  not  be  held 
liable.  The  former  are  termed  acts  done  viriuie  officii,  and  the  latter 
colore  officii.  The  distinction  is  this:  Acts  done  virtuie  officii  are 
when  they  are  within  the  authority  of  the  oflScer,  but  when  doing 
them  he  exercises  that  authority  improperly,  or  abuses  the  confidence 
which  the  law  reposes  in  him;  whilst  acts  done  colore  officii  are  where 
they  are  of  such  nature  the  oflBce  gives  him  no  authority  to  do 
them."     (Leger  v.  Warren,  51  L.  E.  A.,  222.) 

Under  this  principle,  it  is  held  in  this  State  that  to  charge  the 
sureties  on  a  sheriff's  bond,  the  act  complained  of  must  not  only  be 
such  as  might'  be  rightfully  done  by  the  sheriff  as  such,  but  was 
actually  done  by  him  as  sheriff  under  a  claim  of  right  to  do  it  in 
his  oflScial  capacity.  (Heidenheimer  v.  Brent,  59  Texas,  533;  Mad- 
dox  V.  Hudgeons,  31  Texas  Civ.  App.,  291.)  In  view  of  what  we 
have  said  in  regard  to  the  wrongful  imprisonment,  it  is  apparent 
from  the  authorities  cited  that  the  sureties  on  his  oflQcial  bond  are 
not  liable.  For  a  case  where  sureties  were  held  liable  because  the 
acts  were  done  virtute  officii,  see  King  v.  Brown,  100  Texas,  109. 

The  judgment  in  favor  of  the  sureties  on  defendant  Campbell's 
bond  is  aflfirmed,  and  the  judgment  in  favor  of  Campbell  is  reversed 
and  the  cause  as  to  him  remanded  to  be  tried  in  accordance  with  this 
opinion. 

Affirmed  in  part  and  reversed  and  remanded  in  pari. 


Texas  &  New  Orleans  Bailroad  Company  v.  Leon  McCoy. 

Decided  March  3,  1909. 

1. — STidenoe— Expert  OpinloiL — ^Expert. 

Where  a  witness  testified  that  he  had  been  a  locomotive  engineer  for  seven- 
teen years  and  that  he  was  familiar  with  the  construction  of  engines  and  ten- 
ders and  their  coupling  apparatus,  and  with  the  coupling  apparatus  of  three- 
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bar  engines,  and  then  explained  that  the  bars  were  rounded  at  the  ends  so 
that  they  woula  enter  the  sockets;  that  when  they  so  entered  that  they  would 
move  toward  each  other  with  great  force;  that  no  inexperienced  man  should 
undertake  to  couple  the  tender  to  such  an  engine  and  that  it  would  take  three 
men  to  safely  perform  such  a  coupling;  but  on  cross-examination  it  was  elicited 
that  his  testimony  was  based  on  a  coupling  he  saw  made  with  such  an  engine 
after  the  institution  of  the  suit,  there  was  no  error  in  refusing  to  strike  out 
his  expert  opinion.  He  was  an  expert,  and  the  matter  pertained  to  his  trade 
or  calling,  and  the  fact  that  he  had  seen  the  coupling  made  only  onoe  might 
go  to  the  weight,  but  not  the  competency  of  his  testimony. 

S.— Same — ObJectioiL  to  Evldez^e— Waiyer. 

When  a  party  after  objecting  to  the  testimony  of  a  witness,  brings,  out 
on  cross-examination  all  the  evidence  objected  to,  he  is  not  in  a  position  to 
complain. 


A  party  has  no  right  to  object  to  eyidence  brought  out  in  response  to 
his  questions  on  cross-examination. 

1— Same — ^Personal  Injiuriei — ^Impairment   of  Mind — ^Pleading. 

A  general  all^^tion  that  the  plaintiff  was  permanently  incapacitated  to 
perform  any  mental  or  physical  labor,  was  sufficient,  in  the  absence  of  a  spe- 
cial exception,  to  authorize  the  admission  of  evidence  that  his  mental  condition 
was  impaired  in  every  way. 

6. — ^Hegligenoe^-Coupling — ^Dangeroxii  Servioe— Contributory  Hegligenoe. 

Where  the  servant,  in  obedience  to  an  order  from  the  foreman  to  assist  in 
making  a  coupling  of  the  tender  and  engine,  placed  his  back  toward  the  tender 
with  his  head  between  the  bars  and  guided  them  to  the  socket,  and  when  they 
slipped  in  they  were  suddenly  brought  against  his  head  inflicting  injury;  and 
it  appeared  that  he  was  young  and  inexperienced;  that  it  was  the  first  time 
he  haid  ever  performed  such  a  service  which  was  outside  of  his  regular  duties 
and  that  these  facts  were  known  to  the  foreman,  it  was  the  latter's  duty  to 
have  warned  him  of  the  danger  incident  to  the  service,  and,  failing  this,  it 
eould  not  be  held  as  a  matter  of  law  that  he  was  guilty  of  contributory  neg- 
ligence in  attempting  to  perform  the  service  in  the  manner  he  did. 

6.— Assumed  Bisk — Inexperienced  Servant. 

A  servant  cannot  be  held  to  have  assumed  risks  which  his  ignorance  and 
inexperience  prevented  him  from  knowing. 

7.— Same— Coupling — Charge. 

An  instruction  that  if  the  jury  believe  from  the  evidence  that  the  dan^r 
of  making  the  coupling  in  the  position  as  attempted  by  plaintiff  was  a  risk 
that  was  known  to  him,  or  that  it  was  one  so  open  or  obvious  that  persons 
of  ordinary  intelligence,  with  such  knowledge  and  experience  as  plaintiff  had, 
if  any,  would  have  learned  of  and  avoided  by  the  use  of  ordinary  care  in  the 
perfonnance  of  his  duties,  then  plaintiff  is  deemed  in  law  to  have  assumed 
the  risk,  and  if  you  so  find,  let  the  verdict  be  for  defendant,  was  correct  and  suffi- 
cient on  the  issue  of  assumed  risk,  and  a  requested  charge  thereon  which  ig- 
nored the  facts  that  plaintiff  was  ignorant,  had  never  before  undertaken  such 
a  task,  and  could  have  known  nothing  of  the  dangers  attending  the  service, 
was  properly  refused. 

8^— Charge— Special  Charges — ^Withdrawal  of  Isine. 

A  special  charge  is  properly  refused  when  its  effect  will  be  to  inject  an 
israe  not  made  by  the  evidence  and  which  has  been  withdrawn  from  the  jury 
in  the  charge  of  the  court. 

9^— Argument — Appeal  to  Eace  Prejudice — ^Harmless  Srror. 

A  statement  by  counsel  for  the  plaintiff  in  the  closing  argument  before 
a  white  jury  in  a  suit  for  personal  injuries,  that  his  client  was  a  negro  and 
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that  he  felt  gure  they  would  not  permit  racial  prejudice  to  influence  their  ver- 
dict, and  that  the  client  was  entitled  to  the  same  rights  in  court  as  the  white 
man  and  stood  on  the  same  plane  and  was  the  equal  of  the  white  man  before 
the  law,  was  not  an  appeal  to  race  prejudice  but  to  justice,  and  does  not  seem 
improper.  If  it  was  not  a  legitimate  appeal,  it  was  rendered  harmless  by  an 
instruction  that  the  race  of  plaintiff  had  nothing  to  do  with  the  case. 

10. — ^Damages — ^Verdict. 

Verdict  awarding  damages  for  personal  injuries  in  the  sum  of  nine  thou- 
sand dollars  held  not  excessive. 

Appeal  from  the  District  Court  of  Hferris  County.  Tried  below 
before  Hon.   Norman  G.   Kittrell. 

Baker,  Botts,  Parker  &  Garwood  and  Lane,  Jackson,  Kelly  & 
Wolters,  for  appellant. — The  court  erred  in  permitting  the  witness, 
Dr.  J.  Allen  Kyle,  to  testify,  over  the  objection  of  the  defendant,  that 
the  mind  of  plaintiff  was  impaired  and  affected  by  reason  of  the  in- 
juries sustained,  and  in  refusing  to  strike  out  such  testimony,  because 
there  was  no  pleading  to  authorize  the  admission  of  such  evidence. 
Southern  Pacific  Co.  v.  Martin,  98  Texas,  322;  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Scott,  18  Texas  Civ.  App.,  322;  Campbell,  Beceiver, 
V.  Cook,  86  Texas,  630;  International  &  G.  N.  By.  Co.  v.  Beasley, 
9  Texas  Civ.  App.,  569;  Bailway  Co.  v.  Rogers,  21  Texas  Civ.  App., 
605;  Bailway  v.  Thompson,  37  S.  W.,  25;  Railway  v.  Measles,  81 
Teias,  474. 

The  court  erred  in  the  sixth  paragraph  of  his  general  charge  to 
the  jury,  which  is  as  follows: 

"If  an  inexperienced  employe  is  ignorant  of  perils  of  his  employ- 
ment or  the  means  of  avoiding  them,  and  they  would  not  be  obvious 
to  a  person  of  ordinary  intelligence,  if  so  inexperienced,  without  in- 
struction or  information;  and  if  the  employer  knows  or  ought  by 
ordinary  care  to  have  known  of  such  perils,  and  that  the  employe  is 
without  capacity  on  account  of  inexperience  to  comprehend  them,  then 
the  law  requires  that  the  employer,  or  he  who  stands  in  the  em- 
ployer's place,  shall  use  ordinary  care  to  give  to  the  inexperienced 
employe  such  instruction  or  information  of  the  perils  of  his  service 
and  the  means  of  avoiding  the  same  as  is  reasonably  necessaiy  to 
enable  him  to  understand  and   appreciate   them.'' 

The  court  erred  in  the  eighth  paragraph  of  its  general  charge  to 
the  jury,  which  reads  as  follows: 

"Guided  by  these  instructions  if,  from  the  evidence,  you  believe 
that  plaintiff,  w'hile  in  the  employment  of  defendant,  was  injured 
flubstantidly  in  the  manner  alleged,  and  that  at  the  time  Woodard 
was  in  tne  service  of  defendant  and  had  authority  from  it  to  direct 
plaintiff  in  his  work,  and  that,  in  the  exercise  of  such  authority,  he 
directed  plaintiff  to  help  make  the  coupling  in  question,  and' that 
plaintiff,  in  obedience  to  such  direction,  undertook  to  do  so,  and  that 
in  so  undertaking  his  head  was  caught  between  the  drawbars;  and 
if  you  further  believe  that  plaintiff  was  inexperienced  in  that  par- 
ticular work,  and  that  on  account  of  such  inexperience  he  did  not 
know,  and  was  ignorant  of  the  risk  or  danger  of  making  the  coupling 
in  the  position  as  attempted  by  him,  and  that  the  peril  of  so  doing 
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would  not  be  obviouB  to  a  person  of  ordinary  intelligence^  if  of  Biieh 
inexperience,  without  instruction  or  information;  and  that  said 
Woodard,  while  acting  as  vice^principal  for  defendant  in  that  behalf, 
as  above  submitted,  if  so  acting,  knew  or  would  in  the  exercise  of 
ordinary  care  have  known  that  such  risk  or  peril  was  attendant  upon 
the  coupling,  if  it  was,  and  also  that  plaintiff  was  inexperienced  in 
the  work  of  making  the  coupling,  and  without  knowledge  and  ignorant 
of  the  danger  of  making  it  in  the  manner  as  attempted  by  him, 
if  he  was;  and  if  you  further  believe  that  Woodard  failed  to  give 
pladntiff  such  instruction  or  information  concerning  the  perils,  if  any, 
of  making  such  coupling  as  was  reasonably  necessary  to  enable  him 
to  understand  and  appreciate  the  particular  peril  of  making  the  coup- 
ling in  the  position  as  attempted  by  him,  and  that  such  failure,  if 
shown,  was  a  want  of  ordinary  care  on  the  part  of  Woodward,  and 
that  such  want  of  ordinary  care,  if  shown,  was  a  proximate  cause,  as 
before  defined,  of  plaintiffs  alleged  injuries,  if  sustained,  then  let 
the  verdict  be  for  the  plaintiff,  unless  you  find  for  defendant  on 
other  issue,  or  issues,  submitted  by  the  court/'  Railway  v.  Smith, 
37  Texas  Civ.  App.,  189;  Railway  v.  Hester,  64  Texas,  401;  Railway 
V.  Garrett,  73  Texas,  262;  Railway  v.  Conroy,  83  Texas,  214;  Klatt 
V.  Foster  Lumber  Co.,  66  N.  W.,  791;  Rooney  v.  Sewall  &  Day 
Cordage  Co.,  36  N.  E.,  789;  Luebke  v.  Berlin  Machine  Co.,  60  N. 
W.,  713;  Craven  v.  Smith,  61  N.  W.,  317;  Thompson  on  Neg.,  sec. 
4647;  Bailey  on  Personal  Injuries,  sees.  2700  and  2701. 

The  undisputed  evidence  in  this  case  shows  that  appellee  was  a 
man  of  ordinary  intelligence,  and  that  in  the  position  he  occupied 
while  attempting  to  make  the  coupling,  the  danger  of  holding  his 
head  up  between  the  two  bars  while  he  was  guiding  them  into  the 
sockets,  was  one  which  was  open  and  obvious  to  any  person  of  ordi- 
nary intelligence,  and  in  thus  holding  his  head  between  said  bars 
he  was  guilty  of  negligence  which  was  the  proximate  cause  of  his  in- 
juries, and  therefore  the  charge  requested  by  appellant  to  find  for 
it  should  have  been  given.  Railway  v.  Williams,  72  Texas,  159; 
Sailway  v.  French,  86  Texas,  99;  Jones  v.  Railway,  11  Texas  Civ. 
App.,  41;  Ely  v.  Railway,  15  Texaa  Civ.  App.,  513;  Railway  v. 
Smith,  37  Texas  Civ.  App.,  189. 

Ewing  &  Ring,  for  appellee. 

FLY,  Associate  Justice. — ^This  suit  is  based  on  a  claim  for  dam- 
ages arising  from  personal  injuries  sustained  by  appellee,  an  employe 
of  appellant,  while  engaged  in  coupling  a  tender  to  a  locomotive.  It 
was  alleged  that  appellee  was  employed  as  an  engine  wiper  in  tlie 
roundhouse  of  appellant,  in  the  city  of  Houston,  but  that  on  April 
22,  1907,  he  was  directed  by  his  foreman  to  assist  in  coupling  a 
tender  to  a  new  engine  which  had  a  coupling  apparatus  consisting 
of  three  separate  bars  which  had  to  be  manipulated  at  the  same  time 
in  making  a  coupling,  and  which  could  not  be  accomplished  with 
reasonable  safety  to  the  employes  without  three  men  being  enoraged 
in  the  coupling,  one  for  each  bar.  That  in  endeavoring  to  hold  up 
the  middle  and  one  of  the  side  bars  appellee  got  underneath  them 
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and  sought  to  guide  them  into  the  sockets  of  the  engine,  and  his 
head  was  caught  between  the  bars  and  crushed  as  they  came  together. 
He  pleaded  his  yoi^th  and  inexperience  and  ignorance  of  the  danger. 
Appellant  filed  a  general  demurrer  and  general  denial,  and  pleaded 
contributory  negligence  and  assumed  risk.  A  trial  by  jury  resulted 
in  a  verdict  and  judgment  for  appellee  in  the  sum  of  $9,000. 

The  evidence  shows  that  appellee,  a  negro  about  twenty-one  years 
of  age,  was  in  the  employ  of  appellant  as  an  engine  wiper,  and  was 
ordered  by  his  foreman  to  assist  in  coupling  a  tender  which  had 
three  bars,  the  largest  in  the  middle,  to  a  locomotive.  To  do  this 
the  three  bars  had  to  be  raised  and  held  so  that  each  would  enter  a 
socket  in  the  engine.  The  bars  were  rounded  at  the  ends,  so  that 
they  were  smaller  there  than  at  other  points,  and  would  the  more 
readily  enter  the  sockets.  Upon  the  rounded  corners  of  the  ends 
of  the  bars  striking  the  sockets  they  would  glide  into  them  and  this 
would  suddenly  bring  the  bars  closer  together.  Appellee  being  ig- 
norant and  inexperienced  in  the  work  of  coupling  such  a  tender 
and  locomotive,  placed  his  back  towards  the  tender  with  his  arms 
xmder  one  of  the  iside  bars  and  the  middle  bar,  which  were  very 
heavy,  and  with  his  head  betweeil  the  bars  guided  them  to  the  sock- 
ets, and  when  they  slipped  in  they  were  suddenly  brought  against 
appellee's  head,  inflicting  serious  and  permanent  injury  on  him.  He 
was  not  warned  by  the  foreman  of  the  dangers  incident  to  the  work, 
although  he  knew  of  the  inexperience  of  appellee  and  knew  of  the 
dangers  of  the  service. 

The  first  and  third  assignments  of  error  assail  the  aetion  of  the 
court  in  refusing  to  strike  out  the  testimony  of  J.  B.  Hanks,  who 
testified  that  he  had  been  in  the  railroad  business  twenty-three  years, 
during  seventeen  years  of  which  he  was  a  locomotive  engineer,  and 
that  he  was  familiar  with  the  construction  of  engines,  locomotive 
engines  and  tenders  and  their  coupling  appurtenances.  He  also  tes- 
tified: *1  am  familiar  with  the  coupling  apparatus  of  these  three- 
bar  engines.^'  He  then  explained  that  the  bars  were  rounded  at  the 
ends  so  that  they  would  enter  the  sockets,  and  that  when  so  entered 
they  would  move  towards  each  other  with  great  force,  and  that  no 
inexperienced  man  should  undertake  the  task  of  coupling  the  tender 
to  such  an  engine,  and  tiiat  it  would  take  three  men  to  safely  per- 
form such  a  coupling.  All  of  this  was  testified  to  without  objection, 
but  on  the  cross-examination  it  was  elicited  that  the  testimony  of 
the  witness  as  to  the  coupling  of  three-bar  engines  was  based  on  a 
coupling  he  saw  made  with  such  an  engine  after  the  institution  of 
this  suit.  Appellant  then  moved  the  court  to  exclude  all  the  testi- 
mony of  the  witness  as  an  expert  with  reference  to  the  proper  method 
of  coupling  the  three-bar  engines,  on  the  ground  that  he  was  not 
an  expert.  The  witness  on  further  examination  stated  that  he  had 
seen  engines  coupled  thousands  of  times,  but  had  only  once  seen  a 
three-bar  engine  coupled.  He  further  stated;  "I  would  know  just 
as  well  how  to  properly  make  a  coupling  on  this  kind  of  an  engine 
as  if  I  had  done  it  a  thousand  times.  .  .  .  From  my  experience 
as  an  engineer  I  am  able  to  tell  of  the  dangers  and  methods  of  mak- 
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ing  a  ooupling  on  this  particulap  engine;  without  my  experience  as 
an  engineer  I  could  not  tell  of  them;  I  would  not  know  of  them.'' 

The  witness  fully  qualified  himself  as  an  expert  in  the  coupling 
of  trains.  He  was  skilled  in  that  particular  trade  and  he  could  have 
testified  as  to  the  dangers  of  the  peculiar  coupling  of  the  engine  in 
question  upon  a  full  description  of  it  without  ever  having  seen  it, 
and  if  it  appeared  that  he  was  fully  acquainted  with  the  mechanism 
and  operation  of  the  peculiar  coupling  it  would  not  matter  whether 
he  gained  his  knowledge  by  having  examined  it  and  having  seen  it 
in  operation  one  time  or  a  thousand  times.  It  was  a  matter  per- 
taining to  his  trade  or  calling.  The  fact  that  the  witness  had  seen 
the  coupling  in  operation  only  once  might  go  to  the  weight  of  his 
testimony,  but  not  to  the  competency  of  it.  The  court  did  not  err 
in  refusing  to  strike  out  the  evidence.  In  this  connection  it  may  be 
noted  that  after  appellant  had  objected  to  all  the  testimony  of  the 
witness  Hanks^  he  was  again  cross-examined  by  appellant  and  all 
of  the  evidence  objected  to  again  brought  out,  and  it  is  in  no  posi- 
tion to  object  to  the  evidence. 

Appellant  objected  to  the  statement  of  the  witness,  Dr.  Kyle,  in 
connection  with  the  condition  of  appellee,  that  "his  mental  condition 
is  impaired  in  every  way,"  the  ground  of  objection  being  that  there 
was  no  pleading  to  sustain  it.  It  was  alleged  in  the  petition  that 
appellee  was  "permanently  incapacitated  to  perform  any  mental  or 
physical  labor.'*  That  is  a  general  allegation,  but  sufiBcient  in  the 
absence  of  a  special  exception  to  it  to  authorize  the  admission  of 
the  evidence.  Further,  the  evidence  objected  to  was  brought  out  on 
the  cross-examination,  and  practically  the  same  evidence  had  passed 
unchallenged  in  another  part  of  the  cross-examination.  Appellant 
objected  to  the  one  statement  alone,  and  before  in  the  cross-examina- 
tion the  witness  stated,  "Can  not  coordinate  his  movements;  he  has 
the  power  but  he  hasn't  the  ability  to  direct  the  movements  with  that 
hand  that  he  can  with  the  right,  nor  has  he  the  mental  condition 
to  do  so,  his  mental  condition  is  also  impaired."  That  went  in  with- 
out objection.  Appellant  is  in  no  position  to  complain.  A  party 
has  no  right  to  object  to  evidence  brought  out  in  response  to  his  ques- 
tions on  cross-examination. 

The  charges  complained  of  in  the  fourth  and  fifth  assignments  are 
not  open  to  the  criticisms  directed  against  them.  The  charge,  con- 
sidered as  a  whole,  presents  the  law  of  the  case  in  a  clear  manner. 
The  jury  was  instructed  that  appellee  could  not  recover  unless  he 
had  exercised  ordinary  care  in  his  endeavor  to  couple  the  tender  and 
locomotive.     The   charge   presented   every   issue   raised   by   the   facts. 

The  sixth  assignment  of  error  is  disposed  of  by  our  conclusions  of 
fact  It  can  not  be  said  as  a  matter  of  law  that  appellee  was  guilty 
of  contributory  negligence  in  placing  his  head  between  the  bars.  The 
question  was  one  for  the  jury.  He  was  young  and  inexperienced  and 
appellant  knew  it  and  should  have  warned  him  of  the  dangers  inci- 
dent to  the  service  required  of  him.  Appellee  was  ordered  to  per- 
form a  service  outside  of  the  regular  line  of  his  employment,  and  it 
was  the  first  time  that  he  had  ever  performed  such  service,  and  being 
ignorant  and  inexperienced,  and  these  facts  being  known  to  appellant's 
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foreman,  appellee  should  have  been  informed  of  the  peculiar  dangers 
that  attended  the  service.  (Galveston,  H.  &  S.  A.  Ey.  v.  Hughes, 
22  Texas  Civ.  App.,  134.) 

So  far  as  the  special  charge  on  assumed  risk  was  correct  and  ap- 
plicable to  the  facts,  it  was  given  in  the  charge  of  the  court  and  the 
court  properly  refused  to  give  the  charge  requested  by  appellant 
The  charge  ignores  the  facts  that  appellee  was  ignorant  and  had 
never  before  undertaken  to  couple  an  engine  with  three  bars,  and 
could  have  known  nothing  of  the  dangers  attending  such  service. 
The  court  instructed  the  jury:  "If  you  believe  from  the  evidence 
that  the  danger  of  making  the  coupling  in  the  position  as  attempted 
by  plaintiff  was  a  risk  that  was  known  to  him,  or  that  it  was  one 
that  was  so  open  or  obvious  that  a  person  of  ordinary  intelligence 
with  such  knowledge  and  experience  as  plaintiff  had,  if  any,  would 
have  learned  of  and  avoided  by  the  use  of  ordinary  care  in  the  per- 
formance of  his  duties,  then  plaintiff  is  deemed  in  law  to  have  as- 
sumed the  risk,  and  if  you  so  find,  let  the  verdict  be  for  the  defend- 
ant.*' That  charge  was  amply  sufficient,  and  the  requested  charge  was 
not  the  law  of  the  case.  Appellee  could  not  have  assumed  risks  which 
his  ignorance  and  inexperience  prevented  him  from  knowing.  (Gal- 
veston, H.  &  S.  A.  By.  V.  Eenz,  24  Texas  Civ.  App.,  335;  Bice  v. 
Dewberry   (Texas  Civ.  App.),  93  S.  W.,  715.) 

The  charge,  the  rejection  of  which  is  complained  of  in  the  eighth 
assignment  of  error,  was  properly  refused  because  it  sought  to  inject 
an  issue  not  made  by  the  evidence,  and  which  had  been  withdrawn 
in  the  charge  of  the  court,  from  the  jury.  The  court  instructed  the 
jury  that  the  only  ground  of  negligence  relied  on  by  appellee  was 
the  failure  to  instruct  him  as  to  the  dangers  of  the  service,  and  the 
court  very  properly  would  not  permit  appellant  to  drag  in  something 
that  could  only  tend  to  confuse  the  minds  of  the  jury. 

Counsel  for  appellee  in  his  closing  address  to  the  jury  reminded 
the  jury,  composed  of  white  men,  that  his  client  was  a  negro   and 
that  he  felt  sure  that  they  would  not  permit  racial  prejudice  to  influ- 
ence their  verdict,  and  that  he  was  entitled   to  the  same  rights    in 
court  as  the  white  man  was,  and  stood  on  the  same  plane  and  iras 
the  equal  of  the  white  man  before  the  law.     The  appeal  was  not  to 
any  race  prejudice,  but,  on  the  other  hand,  was  an  appeal  for  jus- 
tice and  a  reminder  that  the  laws  of  Texas  know  no  color,  and   we 
do  not  feel  inclined  to  hold  that  it  was  improper.     But,  if  it  was  not. 
a  legitimate  appeal,  it  was  rendered  harmless  by  an  instruction   to 
the  jury  by  the  court  that  the  race  of  appellant  had  nothing  to   do 
with  the  case.     How  prejudice  and  passion  could  be  aroused  in   the 
minds  of  a  Texas  jury  of  white  men  in  favor  of  a  negro,  by  the  in- 
formation that  the  latter  had  the  same  rights  before  the  law  as    a 
white  man,  is  inconceivable  to  us  and  no  attempt  is  made  to  show 
how  they  could  have  been  engendered,  and  yet  it  is  urged  that   the 
speech  caused  the  jury  to  render  an  excessive  verdict.     Appellee   ^was, 
when  hurt,  a  strong,  vigorous  negro,  about  twenty-one  years  of    age, 
and  earning  $1.50  a  day.     His  head  was  crushed  in  such  a  manner 
that  the  blood  ran  out  of  one  of  his  ears  for  eleven  days.     His  skull 
was  fractured  at  the  base,  and  an  operation  became  necessary  to  take 
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out  the  clotted  blood.  One  side  is  partially  paralyzed.  A  piece  of  the 
skull  was  removed,  and  appellee  has  not  a  free  use  of  his  hands,  and 
Mg  mind  was  impaired.  It  was  in  evidence  that  he  will  never  be 
able  to  perform  any  work.  His  injuries  are  permanent.  His  eye- 
sight is  affected  so  that  he  has  double  vision  and  that  condition  of 
the  eyes  is  permanent.  These  injuries  considered  with  the  suffering 
endured  by  appellee  completely  answer  the  complaint  as  to  excess  in 
the  verdict.     The  judgment  is  afibmed. 


Writ  of  error  refused. 


Affirmed. 


E.  L.  Wilson  Hardv^are  Company  v.  P.  J.  &  B.  C.  Du!Pf  et  al. 

Decided  March  S,  1909. 

1.— Oarnlshnieiit — ^Lien. 

Garnishment  proceedings  are  purely  statutory  and  cannot  be  extended  be- 
yond reaching  the  effects  of  a  defendant  in  a  suit  for  debt  in  the  garnishee's 
hands.  The  writ  gives  the  creditor  a  lien  on  the  debt  in  so  far  as  it  restrains 
the  garnishee  from  paying  it  over  to  the  original  debtor,  but  no  further. 

i— Same — Serrioe — ^Liability  of  Gamlihee. 

Service  of  the  summons  on  the  garnishee  renders  him  liable  to  plaintiff 
from  the  time  of  service  for  all  debts  owing  by  him  to  defendant  at  the  time 
of  service;  and  he  cannot  escape  liability  to  the  plaintiff  therefor  by  afterwards 
paying  it  to  defendant  or  any  one  else. 

1— Same — Lien — ^Payment  without  Hotioe — ^Assignment. 

A  railway  company  settled  a  suit  by  the  debtor  and  authorized  his  attor- 
ney to  draw  for  the  amount,  which  he  did  on  April  2,  1903,  and  received  the 
amoant  on  April  14,  the  draft  being  paid  by  the  company  on  April  13.  On 
April  4,  1903,  the  plaintiff  sued  the  debtor  and  sued  out  a  writ  of  garnishment 
against  the  company  which  was  served  on  its  local  agent  on  the  same  day,  but 
the  treasurer  had  paid^the  draft  before  he  or  any  officer  had  notice  of  service 
of  the  writ  on  the  local  agent,  the  latter  having  failed  to  notify  them.  On 
April  10,  the  debtor  in  payment  of  debts  drew  an  order  in  favor  of  the  Hai*d- 
ware  Company  and  an  order  in  favor  of  another  creditor  on  his  said  attorney, 
both  to  be  paid  when  the  latter  received  the  money  from  the  railway  company, 
the  latter  order  being  assigned  to  tlie  Hardware  Company  and  both  orders 
were  presented  to  the  attorney  on  April  16,  and  left  with  bim-  On  April  16, 
the  plaintiff  in  garnishment  sued  out  a  writ  of  garnishment  against  the  attor- 
oey,  and  it  was  served  on  the  same  day  after  he  had  received  the  orders.  Held, 
that  the  money  paid  by  the  railroad  company  to  the  attorney  was  the  money 
of  the  debtor,  whose  right  to  it  was  not  affected  by  the  writ  sued  out  against 
and  served  on  the  railway  company,  that  is,  no  lien  extended  to  the  money  in 
the  hands  of  the  attorney  after  it  had  been  paid,  and,  the  execution  and  de- 
livery of  the  two  orders  prior  to  the  service  of  the  writ  of  garnishment  on  the 
attorney  being  an  absolute  assignment  and  transfer  of  the  debtor's  interest  in 
the  fund  in  the  attorney's  hands,  the  Hardware  Company  was  entitled  to  the 
money  so  assigned  it  as  against  the  plaintiff  in  garnishment. 

Appeal  from  the  District  Court  of  Jeflferson  County.     Tried  below 
before  Hon.  L.  B.  Hightower. 

J.  D.  WilJcerson  and  Oeo,  D.  Anderson,  for  appellant. 

Oreers  &  Nail,  for  appellees. — The  Texas  &  New  Orleans  Railway 
Company  having  become   indebted   to  D.   R.    Sims,   who   was   repre- 
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sented  by  Duflf  &  Duflf  as  attorneys,  and  having  been  served  with  a 
writ  of  garnishment  on  April  4,  and  its  treasurer,  without  knowledge 
that  such  service  had  been  made,  paid  $1,100  of  the  money  over  to 
the  attorneys  for  Sims,  the  railroad  company  was  entitled  to  show  that 
the  payment  was  made  through  error  and  by  interpleader  have  the 
money  paid  into  court,    ^oy  v.  Bank,  28  S.  W.,  137. 

Garnishment  is  a  proceeding  in  rem,  and  service  of  writ  fixes  a  lien 
upon  the  property  in  the  hands  of  the  garnishee,  and  the  property  in 
the  hands  of  a  third  person  can  be  subjected  to  such  a  lien  or  recov- 
ered by  the  plaintiff  in  garnishment.  Houston  Drug  Companv  v. 
Kirchhain,  71  S.  W.,  608. 

The  execution  of  the  two  orders  by  Sims,  addressed  to  Duff  &  Duff, 
was  not  an  assignment  to  either  the  Wilson  Hardware  Company  or 
Wilson  Bros.  Company,  and  therefore  did  not  transfer  Sims'  interest 
in  the  funds  due  him  by  the  Texas  &  New  Orleans  Bailway  Company, 
and  Duff  &  Duff  having  refused  to  accept  these  orders  the  E.  L.  Wil- 
son Hardware  Company  and  Wilson  Bros.  Company  had  no  valid 
prior  claim  against  Duff  &  Duff  for  the  funds  paid  them  by  the  rail- 
road company  under  the  circumstances  in  which  the  money  came  into 
their  possession,  and  Sims  had  the  right  to  disregard  the  orders  and 
settle  with  McFaddin  at  any  time  he  saw  proper  so  to  do.  Kinney  v. 
Lee,  10  Texas,  165;  Lindsay  v.  Price,  33  Texas,  280;  Jones  v.  Cun- 
ningham, 15  S.  W.,  38. 

NEILL,  Associate  Justice. — ^The  original  suit,  No.  3963,  was 
brought  by  E.  L.  Wilson  Hardware  Company  against  F.  J.  &  E.  C. 
Duff  upon  two  orders  drawn  on  the  defendants  therein  by  D.  R. 
Sims,  one  for  $541.45  in  favor  of  the  plaintiff,  and  the  other  for 
$484  in  favor  of  Wilson  Bros.  &  Company,  the  latter  order  having 
been  assigned  by  the  payees  to  plaintiff  without  consideration.  Each 
of  the  orders  were  executed  and  delivered  on  April  10,  1903,  and  the 
suit  was  brought  on  them  on  May  the  15th  following.  Two  garnish- 
ment cases,  based  upon  a  demand  of  W.  P.  H.  McFaddin,  V.  Wiess 
and  W.  W.  Kyle  against  D.  R.  Sims,  upon  which  suit  No.  3707  had 
been  brought  and  was  pending  in  the  District  Court,  were  consoli- 
dated with  this  case,  the  first  of  which  being  No.  3707a  and  styled 
W.  P.  H.  McFaddin  et  al.  v.  Texas  &  New  Orleans  Ry.  Co.,  garnishee, 
and  the  second  No.  3707b,  styled  W.  P.  H.  McFaddin  et  al.  v.  F.  J. 
ft  R.  C.  Duff,  garnishees.  The  writ  of  garnishment  in  the  first.  No. 
3707a,  was  served  on  the  garnishee  on  April  4,  1903,  and  the  writ  in 
No.  3707b  was  served  on  the  garnishees  on  April  16,  1903.  The  E. 
L.  Wilson  Hardware  Co.  was  interpleaded  in  each  of  the  garnishment 
suits  by  the  respective  garnishees,  and  the  Texas  ft  New  Orleans 
Railway  Co.  intervened  in  case  No.  3963  and  No.  3707b,  and  Mc- 
Faddin et  al.  were  interpleaded  in  cause  No.  3963.  These  inter- 
pleaders and  interventions  were  prior  to  the  consolidation. 

After  the  three  cases  were  consolidated,  the  court  entered  an  inter- 
locutor)' decree  adjudging  that  F.  J.  and  R.  C.  Duff  and  D.  W.  Gflass- 
cock,  composing  the  firm  of  F.  J.  &  R.  C.  Duff,  were,  as  to  one  thou- 
sand dollars  involved,  mere  stakeholders,  and  had  no  interest  in  the 
fund  except  as  stakeholders,  and  that  as  such  they  had  the  right  to 
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require  the  several  parties  claiming  an  interest  in  the  fund  to  inter- 
plead with  one  another.  It  was  further  decreed  that  tlie  firm  of 
P.  J.  &  R.  C.  Duff,  who  were  originally  in  possession  of  $1,100,  had 
the  right  to  subtract  therefrom  $100  as  attorneys'  fees,  and  that  they 
pay  into  the  registry  of  the  court  $1,000  to  abide  the  result  of  the 
consolidated  suit;  and  that,  upon  complying  with  said  order,  they 
should  be  discharged  from  all  liability  to  the  plaintiff  Wilson  Hard- 
ware Company  or  to  the  gamishers,  McFaddin,  Wiess  &  Kyle,  and  to 
the  Texas  &  New  Orleans  Ry.  Company.  It  was  further  ordered  that 
the  costs  incurred  in  the  cause  by  F.  J.  &  R.  C.  DuflE  be  taxed  against 
the  fund  in  court  to  abide  the  final  decision  of  the  case. 

The  final  trial  of  the  cause  was  by  the  court  without  a  jury  and  re- 
sulted in  a  judgment  that  the  E.  L.  Wilson  Hardware  Company  take 
nothing  by  its  suit;  that  W.  P.  H.  McFaddin,  V.  Wiess  and  W.  W. 
Kyle  he  paid  the  $1,000  in  the  registry  of  the  court  which  had  been 
deposited  there  by  F.  J.  &  R.  C.  Duff;  and  that  the  Texas  &  New 
Orleans  Railway  Company  be  discharged  of  any  liability  in  so  far  as 
the  $1,000  is  concerned.  Other  matters  were  also  adjudicated;  but 
as  the  E.  L.  Wilson  Hardware  Company  has  alone  appealed,  and  as 
the  right  as  between  it  and  McFaddin,  Wiess  &.  Kyle,  to  the  $1,000 
paid  into  the  registry  of  the  court  on  its  interlocutory  decree  is  only 
inyolved  in  this  appeal,  we  deem  it  unnecessary  to  state  the  other  fea- 
tures of  the  judgment. 

The  facts  are  undisputed  that  upon  April  2,  1903,  and  prior  there- 
to, Duff  &  Duff,  a  law  firm  composed  of  F.  J.  and  R.  C.  Duff  and.  D. 
W.  Glasscock,  were  "the  attorneys  for  D.  R.  Sims  in  a  suit  brought  by 
him  against  the  Texas  &  New  Orleans  Railway  Company,  which  suit 
was,  on  April  2,  1903,  settled  by  agreement,  and  the  railroad  company 
authorized  Duff  &  Duff  to  draw  upon  it  for  the  sum  of  $1,100  in  pay- 
ment of  the  sum  agreed  upon  in  the  settlement.  The  draft  was 
drawn  by  Duff  &  Duff  on  tiiat  date,  and  paid  by  the  Company  on 
April  13,  1903,  to  the  collecting  bank  in  Houston,  Texas,  and  the 
proceeds  were  received  by  Duff  &  Duff  on  April  14,  1903.  On  April 
4,  1903,  W.  P.  H.  McFaddin,  V.  Weiss  and  W.  W.  Kyle  sued  D.  R. 
Sims  for  an  alleged  indebtedness  of  about  $3,000,  and  sued  out  a 
writ  of  garnishment  against  the  Texas  &  New  Orleans  Railway  Com- 
pany, which  was  served  upon  the  company  through  its  local  agent  at 
Beaumont  on  the  same  day  it  was  issued ;  but  the  agent  on  whom  the 
writ  was  served  failed  to  notify  the  company's  officers  or  agents  at 
Houston  of  the  issuance  and  service  of  the  writ  until  after  the  draft 
wag  paid.  On  April  10,  1903,  D.  R.  Sims,  being  indebted  to  E.  L. 
Wilson  Hardware  Company  in  the  sum  of  $541.45,  drew  on  Duff  & 
Duff  an  order  to  pay  such  indebtedness'  to  the  Hardware  Company 
when  they  received  the  money  from  the  Texas  &  New  Orleans  Rail- 
way Company.  D.  R.  Sims  being  also  indebted  to  Wilson  Bros.  & 
Company  in  the  sum  of  $484,  on  the  same  day  drew  his  order  in 
their  favor  on  Duff  &  Duff  for  such  amount,  to  be  paid  when  they 
collected  the  money  from  said  railway  company.  This  order  was  by 
the  payees  transferred  and  assigned  to  E.  L.  Wilson  Hardware  Com- 
pany, who,  on  April  10,  1903,  presented  the  same,  as  well  as  the  order 
drawn  in  its  favor,  to  Duff  &  Duff  for  payment;  and  on  the  16th  of 
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April  it  again  presented  both  orders  left  with  them.  Upon  April  16, 
1903,  McFaddin,  Wiess  &  Kyle  procured  the  issuance  of  a  writ  of 
garnishment  against  Duff  &  Duff,  which  was  served  upon  them  on 
that  day.  These  garnishment  proceedings  are  the  parents  of  cases 
Nos.  3707a  and  3707b,  which  were  consolidated  with  case  No.  3963. 
The  draft  hereinbefore  mentioned,  drawn  by  the  railway  company  in 
favor  of  Duff  &I  Duff,  was  paid  by  B.  C.  Cushman,  the  treasurer  of 
the  company,  without  knowing  that  the  writ  of  garnishment  had  been 
served  on  the  railway  company  through  its  local  agent  at  Beaumont; 
but  if  Cushman  had  known  of  the  writ  of  garnishment  he  would  not 
have  paid  the  draft.  The  one  thousand  dollars,  paid  into  the  registry 
of  the  District  Court  by  Duff  &  Duff  in  obedience  to  the  interlocutory 
order  above  mentioned,  are  of  the  proceeds  of  said  draft. 

Under  these  undisputed  facts  the  money  paid  by  the  railroad  com- 
pany to  Duff  &  Duff,  as  the  attjomeys  of  D.  E.  Sims,  was  the  money 
of  Sims,  whose  right  to  it  was  not  affected  by  the  writ  of  garnishment 
theretofore  sued  out  by  McFaddin,  Wiess  &  Kyle  and  served  on  the 
company.    It  having  been  paid  by  its  treasurer  after  the  railroad  com- 
pany had  been  served  with  the  writ  in  the  manner  prescribed  by  law, 
his  ignorance  of  the  issuance  and  service  of  the  garnishment  did  not 
affect  Sims*  right  to  the  money  or  his  right  to  appropriate  the  same 
to  the  payment  of  his  debts.    In  other  words,  no  lien  by  reason  of  the 
garnishment  extended  to  the  money  in  the  hands  of  Sims'  attorneys 
after  it  had  been  paid;  for  garnishment  proceedings  are  purely  statu- 
tory and  can  not  be  extended  beyond  reaching  the  effects  of  a  de- 
fendant in  the  garnishee's  hands.     (Noyes  v.  Brown,  75  Texas,  458.) 
The  writ  of  garnishment  gives  the  creditor  a  lien  on  the  debt  in  so  fax 
as  it  restrains  the  garnishee  from  paying  over  to  the  original  debtor, 
but  no  further.     (Shinn  on  Attach,  and  Garnishment,  sections  467, 
487,  613.)     As  is  said  by  Rood  on  Garnishments,  section  192:   "Serv- 
ice of  the  summons  on  the  garnishee  renders  him  liable  to  plaintiff, 
from  the  time  of  service,  for    ...    all  debts  owing  him  by  the 
defendant  at  the  time  of  service;  and  he  can  not  escape  liability  to 
the   plaintiff  therefor   by   afterwards    .    .     .    paying  it   to   the    de- 
fendant or  anyone  else."    See  also  Jemison  v.  Scarborough,  56  Texas, 
358;  Arthur  v.  Batte,  42  Texas,  159;  Burk  v.  Hance,  76  Texas,  79; 
Planters'  Bank  v.  Floeck,  17  Texas  Civ.  App.,  418.     As  article  225, 
Sayles'  Civil  Statutes,  provides  that  it  shall  not  be  lawful  for   the 
garnishee  to  pay  to  the  defendant  any  debt  or  deliver  him  any   ef- 
fects after  the  service  of  the  writ  of  garnishment,  we  are  unable  to 
perceive  how  the  railroad  company  can  be  heard  to  say  that  a  lien 
attached  to  the  money  in  the  hands  of  Duff  &  Duff,  which  it  had  un- 
lawfully paid  them  as  the  attorneys  for  Sims.     The  money  paid   by 
the  radlway  company  to  Duff  &  Duff  as  the  attorneys  for  Sims,  not 
being  affected  by  the  garnishment  against  the  railway  company,   and 
the  execmtion  and  delivery  of  the  two  orders  to  plaintiff  and  Wilaoji 
Bros.  &  Company  by  D.  R.  Sims,  on  Duff  &  Duff,  on  April  10,  1903, 
six  days  prior  to  the  service  of  the  garnishment  upon  Duff  &  Duff, 
being  an  absolute  assignment  and  transfer  of  D.  B.  Sims'  interest  in 
the  fund  in  Duff  &  Duff's  hands  (Stillson  v.  Stevens,  23  S.  W.,  322; 
Milmo  Nat'l  Bank  v.  Oonvery,  8  Texas  Civ.  App.,  181;  Beaumont 
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Lumber  Co.  v.  Moore,  41  S.  W.,  181),  and  the  orders  having  been 
presented  to  Duff  &  DuflE  for  payment  prior  to  the  service  of  the  writ 
of  garnishment  on  them,  the  plaintiff,  E.  L.  Wilson  Hardware  Com- 
pany, was  entitled  to  the  money  so  assigned  it.  And,  as  the  money 
was  under  the  interlocutory  order  paid  into  the  registiy  of  the  court, 
the  plaintiff  was  entitled  to  a  judgment  as  against  all  the  parties  to 
the  consolidated  suits,  ordering  the  fund  paid  to  it  out  of  the  registry. 
The  part  of  the  judgment  against  plaintiff  and  in  favor  of  McFad- 
din,  Wiess  &  Kyle  as  to  the  $1,000  paid  in  the  treasury,  being  the 
only  part  appealed  from  by  either  party  (save  the  interlocutory  order 
consolidating  the  suits  and  ordering  the  fund  paid  into  the  registry, 
which  is  objected  to  and  assigned  as  error  by  appellant,  which  as- 
signment we  are  not  prepared  to  sustain),  such  part  of  the  judgment 
is  reversed,  and  judgment  is  here  rendered  in  favor  of  appellant  that 
it  be  paid  said  sum  of  money  deposited  into  the  registry  under  said 
interlocutory  order. 

Reversed  and  rendered. 


Anna  TJeckeb  v.  John  Zuerohbr  et  al. 

Decided  March  3,  1900. 

l.—Fleadi]Lff— Insanity — Judgment  in  Inqnest — Onardianihip. 

Where  the  plaintiff  sought  to  cancel  her  deed  on  the  ground,  among  others, 
that  she  was  or  unsound  mind  at  the  time  she  executed  it,  and  her  son  asked 
and  obtained  leave  to  prosecute  the  case  as  next  friend,  and  alleged  that  on  a 
day  subsequent  to  the  execution  of  the  deed  plaintiff  was  adjudged  to  be  of 
nnsonnd  mind  by  the  Probate  Court  and  that  he  was  appointed  guardian  of  her 
person  and  estate,  that  the  defendants  contested  the  case  in  the  Probate  Court 
and  by  certiorari  have  appealed  with  supersedeas  and  that  the  appeal  was  still 
pending,  it  appeared  from  the  allegations  that  the  order  of  the  Probate  Court 
had  bf^  vacated  and  the  appointment  not  in  effect,  and  there  was  no  error  in 
striking  out  the  allegation  on  demurrer. 

t. — Same — ^Trial — Harmless  Error. 

Where  in  a  suit  to  cancel  a  deed  on  the  ground  that  the  grantor  was  of 
unsound  mind,  error,  if  any,  in  refusing  to  strike  out  pleadings  of  defendant 
setting  up  ratification,  became  immaterial  when  the  issue  of  ratification  was 
not  submitted. 

S. — flame— Batlileation. 

Where  the  answer  alleged  ratification  of  the  deed  and  sale  and,  as  addi- 
tional consideration,  a  contemporaneous  agreement  to  give  the  grantor  a  home 
and  that  she  had  made  her  home  on  the  place,  allegations  that  defendant  did 
not  wrongfully  go  into  possession  of  the  property,  but  that  he  and  the  grantor 
peaoefully  went  into  possession  of  same  because  he  was  owner  and  because  of 
said  agreement  and  she  asked  and  requested  it,  were  not  immaterial  or  irrele- 
vant. 

4. — flame — Contlderation  of  Bead — ^Zvidenoe. 

Where  the  suit  is  to  cancel  a  deed,  and  inadequacy  of  consideration  is 
alleged  by  the  plaintiff  as  a  ground  or  circumstance  connected  with  the  relief 
asked,  no  rule  of  law  denies  to  defendant  the  right  to  plead  and  prove  the  real 
consideration. 

5w — Svldeaee— Xental  Incapacity — Harmless  Error.     . 

Where  the  witness  was  asked  to  state  how  the  plaintiff  was  with  regard 
Vol.  IJV  Civil—lfl. 
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to  remembering  and  being  influenced  by  parties,  and  would  have  answered  that 
she  was  easily  influenced,  ^objection  that  no  facts  were  offered  to  show  that 
she  was  easily  influenced,  was  not  well  taken;  but  it  appearing  that  the  wit- 
ness was  interested,  that  he  had  testified  fully  as  to  her  mental  condition, 
that  two  disinterested  witnesses  testified  to  the  fact  and  that  the  jury  did  not 
accept  their  theory,  error  in  sustaining  the  objection,  if  any,  could  not  have 
affected  the  result. 

6. — Appeal — Aisignmeiit  of  Error. 

An  assignment  of  error  complaining  of  the  exclusion  of  testimony  which 
refers  to  the  statement  of  facts,  will  not  be  considered  when  the  facta  disclose 
the  evidence  and  exception  but  not  the  ground  of  objection. 

7. — ^Parol  STldenoe — Written  Contract. 

Testimony  (see  appellant's  brief)  held  not  to  vary  or  contradict  the  terms 
of  the  written  contract. 

8. — ^ETldenoe — Inianity — Judgment  in  Subsequent  Inqueit. 

Where  the  action  was  to  cancel  a  deed  on  the  ground,  among  others,  that 
the  plaintiff  was  of  unsound  mind  at  the  time  it  was  executed,  a  judgment  of 
the  Probate  Court  in  inquest  proceedings,  holding  her  non  compos  mentis  and 
appointing  a  guardian  of  her  person  and  estate,  rendered  a  year  after  the  deed 
in  question  was  executed,  was  not  admissible. 

9.— 4anie. 

While  subsequent  acts,  conduct,  etc.,  of  the  party  alleged  to  have  been  in- 
sane at  a  oertain  time,  are  proper  evidence,  a  subsequent  judgment  in  inquest 
declaring  the  person  to  be  of  unsound  mind,  is  not.  Such  a  judgment  is  in  no 
sense  the  act  or  conduct  of  the  party,  and  to  allow  it  to  be  used  as  testimony 
would  tend  to  the  substitution  of  the  judgment  of  a  county  judge  upon  tlie 
facts  for  that  of  the  jury  who  were  there  to  try  the  case. 

10. — Same — Cases  KeTlewed. 

While  it  has  been  held  in  this  State  that  a  contract  made  with  one  who 
has  been  adjudged  insane  and  is  under  guardianship  is  void  (Elston  v.  Jasper, 
45  Texas,  409) ;  it  has  not  been  held  that  a  contract  is  affected  in  any  manner 
by  such  proceedings  had  after  the  making  of  the  contract;  nor  that  such  sub- 
sequent proceedings  can  be  looked  to  as  a  material  fact  in  determining  the 
state  of  the  party's  mind  when  the  contract  was  made.  Cases  reviewed,  Boehme 
V.  Sovereign  Camp,  98  Texas,  376;  McCamant  v.  Roberts,  66  Texas,  260. 

11. — ^Kental  Incapacity — Charge — Conveyance. 

The  transaction  in  question  being  a  conveyance,  and  the  court  having  sub- 
mitted the  issue  whether  at  the  time  the  grantor  executed  the  deed  she  had 
the  mental  capacity  to  and  was  capable  of  understanding  that  by  the  execution 
of  said  deed  she  was  parting  with  the  title  to  said  property  and  vesting  title 
to  same  in  the  grantees  for  the  consideration  claimed  by  them,  objection  that 
the  proper  test  was  her  mental  capacity  to  understand  the  nature  and  effect  of 
the  transaction,  was  without  merit. 

18. — Same — Charge. 

Where  the  petition,  in  an  action  to  cancel  a  deed,  set  up  fraud  and  imposi- 
tion in  the  obtaining  of  the  deed,  and  the  proof  of  fraud  and  imposition  was, 
in  substance,  that  the  grantor  did  not  understand  that  she  was  signing  a 
deed,  and  that  she  was  led  to  believe  that  the  grantees  were  to  have  the  use  of 
the  property  for  taking  care  of  her,  and  the  court  in  submitted  special  issues 
required  the  jury  to  find  whether  she,  at  the  time  of  executing  the  deed,  be- 
lieved she  was  simply  making  a  contract  with  the  defendants  by  the  terms  of 
which  the  latter  were  to  have  the  use  of  the  property  free  of  rent  for  taking 
care  of  her,  this  submitted  the  very  issue  made,  and  was  more  than  liberal  to 
defendants. 

IS. — ^Deed — Consideration — Contract  Executed  at  Same  Time. 

Where  a  written  contract  was  signed  by  the  parties  at  the  time  the   deed 
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was  executed  and  the  two  formed  one  transaction,  the  contract  being  an  agree- 
ment by  the  grantees  to  care  for  and  maintain  and  keep  the  grantor  during 
her  life,  it  was  a  part  of  the  consideration  for  the  deed,  and  in  legal  contem- 
plation had  the  same  effect  as  if  it  had  been  incorporated  in  the  deed. 

Appeal  from  the  Dietrict  Court  of  Bexar  County.  ■  Tried  below  be- 
fore the  Hon.  J.  L.  Camp. 

Guinn  &  McNeill,  for  appellant. — ^Where  one  of  the  issues  in  the 
case  is  the  mental  capacity  of  a  party,  a  decree  of  a  court  of  record 
adjudging  such  party  to  be  of  unsound  mind  and  appointing  a 
guardian  of  her  person  and  estate  is  proper  matter  to  be  set  up  in  the 
pleadings  as  well  as  shown  in  the  proof.  Herndon  v.  Vick,  45  S.  W., 
852;  Clapp  v.  Branch,  32  S.  W.,  735;  Grimes  v.  Shaw,  21  S.  W., 
718;  Cline  v.  Hackbarth,  71  S.  W.,  49;  Murphy  v.  Citizens'  Bank, 
100  S.  W.,  894. 

Where  a  person  is  insane  at  the  time  they  enter  into  a  contract, 
subsequent  acts  supposed  to  be  in  ratification  of  the  original  contract 
can  not  be  shown  without  first  alleging  and  proving  that  the  insane 
party  had  been  restored  to  reason  at  the  time  of  such  acts  of  ratifi- 
cation. The  defendants  nowhere  allege  that  the  mental  condition  of 
the  plaintiff  ever  changed,  or  that  it  was  different  at  the  time  of  the 
alleged  acts  of  ratification  from  what  it  was  at  the  time  of  entering 
into  the  original  contract. 

The  tenth  paragraph  of  defendants'  answer  sets  up  a  consideration 
for  the  land  in  addition  to  that  named  in  the  written  instrument  exe- 
cuted by  the  parties  at  the  time  and  inconsistent  and  contradictory 
of  the  terms  of  such  written  instrument,  and  for  that  reason  should 
have  been  stricken  out.  Ord  v.  Waller,  107  S.  W.,  1166;  Kansas  City 
Box  Co.  V.  Spies,  109  S.  W.,  432. 

The  contracts  between  the  plaintiff  and  the  defendants  in  reference 
to  the  sale  of  her  property  and  that  in  reference  to  her  support  and 
maintenance  having  been  reduced  to  writing,  it  was  error  to  admit 
the  parol  testimony  complained  of  as  same  tended  to  vary,  add  to, 
and  contradict  the  terms  of  such  written  contract.  The  testimony  of 
H.  B.  Salliway  is  as  follows : 

"Some  time  in  the  early  part  of  May,  1906,  I  got  acquainted  with 
John  and  Wiliam  Zuercher  and  Mrs.  TJecker.  They  came  into  my 
oflSce  and  were  introduced  to  me  by  Mr.  Mathews.  She  stated  to  me 
that  she  wanted  to  sell  this  property  to  the  boys  that  had  married 
her  daughters — ^to  her  sons-in-law  and  her  daughters.  She  stated 
further  that  she  wanted  to  go  back  to  the  ranch  to  live;  that  she 
WBnted  to  sell  this  property  for  $2,200  and  a  further  consideration 
that  the  boys  were  to  take  care  of  her  and  provide  for  her  the  bal- 
ance of  her  life.  I  suggested  that  instead  of  setting  out  the  considera- 
tion for  support  and  maintenance  in  the  deed  that  it  would  be  better 
to  put  it  in  a  separate  contract;  that  in  my  judgment  it  would  be 
more  binding  on  them  to  support  her  than  to  embody  it  in  the  deed. 
She  acquiesced  in  this  and  said  that  it  was  best,  and  the  deed  was 
drawn  up  that  way.  It  was  explained  to  her  and  she  signed  it,  and 
it  was  given  to  John  and  William  Zuercher,  they  paying  her  $200  in 
the  office.    She  wanted  this  expression  'support  and  maintenance  dur- 
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ing  her  life'  in  the  deed.  I  didn't  put  it  in  the  deed  because  I 
thought  it  better  the  other  way.  I  might  have  made  a  mi^ke — ^an 
error  in  judgment.  I  read  the  extra  contract  to  her  that  John  and 
William  Zuercher  signed.  I  told  her  that  I  thought  it  was  best  to 
have  the  support  and  maintenance  in  a  separate  contract — ^that  it 
would  make  it  more  binding  on  them.  I  did  not  intend  to  put  it  in 
the  deed.  I  drew  up  the  deed  just  like  I  intended  to  do  it.  She 
agreed  to  it  after  it  was  written  and  read  to  her.  Her  instruction  and 
direction  to  me  was  to  make  a  part  of  the  consideration  for  the  land 
the  obligation  of  the  Zuerchers  to  support,  maintain  and  furnish  her 
a  home  for  the  rest  of  her  life.  I  didn't  put  it  in  the  deed;  I  put 
it  in  a  separate  instrument.  I  thought  I  was  doing  it  correctly/' 
Kahn  v.  Kahn  (Texas  Sup.  Ct.),  58  S.  W.,  825;  Blake  v.  Lowry,  93 
S.  W.,  621;  Texas  &  P.  Coal  Co.  v.  Lawson,  31  S.  W.,  846;  Teague 
v.  Teague,  71  S.  W.,  555;  Sanborn  v.  Murphy,  25  S.  W.,  611;  Jack- 
son V.  Martin,  73  S.  W.,  832. 

Court  records  showing  proceedings  in  reference  to  appointment  of 
guardian  and  decree  of  the  court  adjudging  a  party  to  be  of  unsound 
mind,  are  admissible  in  evidence  for  the  purpose  of  showing  mental 
unsoundness.  Hemdon  v.  Vick,  45  S.  W.,  852;  Clapp  v.  Branch,  32 
S.  W.,  735;  Grimes  v.  Shaw,  21  S.  W.,  718;  Murphy  v.  Citizens' 
Bank,  100  S.  W.,  894;  23  Cyc,  p.  1233;  Williams  v.  Sapieha,  62  S. 
W.,  72;  22  Cyc,  pp.  1117  and  1118. 

H.  M.  SdlUway  and  D.  A.  McAskill,  for  appellees. 

JAMES,  Chief  Justice. — The  first  amended  original  petition  was 
by  Anna  IJecker  to  cancel  a  deed  executed  by  her  on  May  16,  1906, 
to  the  appellees,  reciting  the  considenwtion  of  $200  cash  and  a  vendor's 
lien  note  for  $2,000,  upon  the  ground  that  at  the  time  she  executed  it 
she  was  incompetent  to  do  so  by  reason  of  the  weakness  of  her  mind 
to  comprehend  and  understand  the  nature  of  the  transaction  or  the 
effect  of  the  instrument.  This  pleading  alleged  also  that  the  con- 
sideration received  by  her  was  insufficient  tind  inadequate,  that  she 
signed  it  under  a  misapprehension  of  its  contents  brought  about  by 
the  fraud  and  deception  of  defendants,  and  that  they  also  misrepre- 
sented to  her  the  force  and  effect  of  said  instrument  and  its  considera- 
tion. 

The  answer  denied  any  mental  weakness  or  incompetency  on  her 
part  or  fraud  on  the  defendant's  part;  that  in  addition  to  the  con- 
sideration stated  in  the  deed  there  was  a  further  consideration  for 
the  land,  same  being  set  out  in  a  contract  in  writing  of  same  date  re- 
citing a  small  consideration,  wherein  defendants  agreed  to  support, 
maintain  and  keep  the  said  Anna  Uecker  during  her  life.  That  the 
agreement  set  out  in  the  written  contract  and  the  further  oral  agree- 
ment that  they  would  move  on  the  ranch  and  give  her  a  home  there, 
was  a  part  of  the  consideration  to  be  received  by  hey  for  the  land. 
Defendant  further  pleaded  that  plaintiff  had  ratified  iii%  deed  by 
various  acts,  such  as  living  with  the  defendants  and  aooapting  inter- 
est pajrments  on  the  $2,000  note.  There  were  supplemetital  pleadings, 
but  the  above  is  the  statement  of  the  pleadings  given  in  appellant's 
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brief  and  adopted  as  correct  by  appellees.    The  ease  was  submitted  by 
special  issues^  with  verdict  for  defendants. 

It  appears  that  the  amended  original  petition  was  filed  by  Anna 
Uecker.  It  appears  further  that  Herman  Harms,  a  son  of  plaintiff, 
subsequently  filed  a  petition  suggesting  the  mental  incapacity  of 
Anna  Uecker,  praying  to  'be  permitted  to  come  in  and  prosecute  the 
action  in  her  name  and  behalf  as  next  friend.  The  court  appears  to 
have  allowed  this  to  be  done,  as  the  decree  shows. 

In  his  said  petition  Harms  alleged,  among  other  things,  '^Thart  on 
the  day  of  May,  1907,  she  (Anna  Uecker)  was  formally  ad- 
judged to  be  of  unsound  mind  by  the  Probate  Court  of  Bexar  County,/ 
Texas,  and  this  petitioner  was  duly  appointed  and  confirmed  by  said 
court  as  guardian  of  her  person  and  estate,  which  action  of  the  court 
the  said  defendants  Zuerchers  contested,  and  by  writ  of  certiorari 
have  appealed  said  cause  for  revision  and  correction  and  filed  bond 
8uperB«iing  said  judgment  of  the  Probate  Court,  which  appeal  is 
now  pending.^^  This  allegation  was  stricken  out  on  demurrer,  and 
this  is  the  complaint  of  the  first  assignment  of  error.  Inasmuch  as 
it  appeared  from  the  allegation  that  the  order  of  the  Probate  Court 
had  been  vacated  by  the  certiorari  proceeding  and  the  appointment 
was  not  in  effect,  there  was  no  error  in  the  ruling.  (Texas  Trunk 
By.  V.  Jackson  Bros.,  85  Texas,  605.) 

The  second  assignment  complains  that  the  court  refused  to  strike 
out,  upon  an  exception,  the  fourth  clause  of  the  third  amended  an- 
swer. The  first  proposition  is  overruled  for  the  reason  that  it  appears 
that  the  allegation,  claimed  to  be  omitted  from  the  clause,  is  alleged 
elsewhere  in  the  pleading.  The  second  proposition  is  this:  **When  a 
person  is  insane  at  the  time  she  enters  into  a  contract,  subsequent 
acts  supposed  to  be  .in  ratification  of  the  original  contract  can  not  be 
shown  without  first  alleging  and  proving  that  the  insane  party  has 
been  restored  to  reason  at  the  time  of  such  acts  of  ratification.**  In- 
asmuch as  the  issue  of  ratification  was  not  submitted,  there  is  noth- 
ing substantial  or  pertinent  in  the  proposition.  Besides  this,  the  pe- 
tition sought  to  set  aside  the  deed  also  on  the  ground  of  imposition 
and  fraud  (proceeding  upon  the  theory  of  her  sanity) ;  and  acts  of 
ratification  on  her  part  would  not  necessarily  have  reference  to  her 
being  insane. 

The  third  assignment  complains  of  the  overruling  of  an  exception 
to  this  clause  of  the  answer:  "And  for  further  answer  these  defend- 
ants state  that  they  did  not  wrongfully  go  into  possession  of  this 
property,  but  say  that  John  Zuercher  and  Mrs.  Anna  Uecker,  the 
mother,  of  his  wife,  peacefully  went  into  possession  of  same  because 
he  was  the  owner  of  same  and  because  of  an  agreement  with  his 
mother-in-law  that  he  was  to  move  thereon  and  give  her  a  home  upon 
the  ranch;  that  he  had  agreed  to  do  this,  and  slie  asked  and  requested 
him  to  move  thereon,  and  that  she  wanted  in  her  old  age  to  return  to 
the  ranch  where  she  had  spent  nearly  all  her  life  and  remain  the  bal- 
ance of  her  life.'*  The  exception  to  this  was  that  it  did  not  show 
when  such  agreement  was  made  or  the  consideration  therefor;  that  it 
was  immaterial  and  irrelevant,  and  attempted  to  inject  into  the  case 
an  immaterial  issue ;  that  it  was  argumentative,  and  a  pleading  of  the 
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evidence.  It  should  be  borne  in  mind  that  this  answer  contained 
pleading  of  a  ratification  of  the  sale.  True,  this  feature  was  after- 
wards eliminated  by  not  submitting  such  matter  to  the  jury,  but  at 
the  time  this  exception  was  presented  the  allegation  contained  in  the 
clause  did  not  appear  to  be  irrelevant,  immaterial,  and  foreign  to  the 
issues  made  by  the  pleadings.  It  is  also  contended  that  this  clause 
should  have  shown  the  time  such  agreement  was  made  and  the  con- 
sideration therefor  in  order  that  its  connection  with  the  main  trans- 
action may  be  seen  and  its  relevancy  and  materiality  arrived  at.  We 
find  that  elsewhere  in  the  answer  it  was  alleged  that  plaintiff  moved 
with  John  Zuercher  "to  the  ranch  and  has  made  her  home  there  in 
accordance  with  the  agreement  and  getting  her  rights  under  a  valid 
agreement,  forming  a  consideration  for  the  conveyance.''  It  is  evi- 
dent that  the  agreement  referred  to  was  the  one  alleged  as  being  a 
part  of  the  consideration  of  the  deed. 

The  fourth  assignment  relates*  to  another'  exception,  the  nature  of 
which  is  disclosed  by  appellant's  proposition:  "The  tenth  paragraph 
of  defendants'  answer  sets  up  a  consideration  for  the  land  in  addition 
to  that  named  in  the  written  instrument  execirted  by  the  parties  at 
the  time,  and  inconsistent  and  contradictory  of  the  terms  oi  such 
written  instrument,  and  for  that  reason  should  have  been  stricken 
out."  Appellant  is  evidently  contending  that  no  consideration  for  the 
land  could  be  shown  except  that  expressed  in  the  deed  of  convey- 
ance. Inadequacy  of  consideration  is  alleged  by  plainitiff  as  a  ground 
or  circumstance  connected  with  the  relief  asked,  and  in  such  a  case 
we  know  of  no  rule  denying  defendant  the  right  to  plead  and  prove 
the  real  consideration. 

The  fifth  is  that  the  court  erred  in  sustaining  objection  to  the  ques- 
tion propounded  to  Harms:  "State  how  she  is  with  regard  to  re- 
membering and  being  influenced  by  parties."  He  would  have  an- 
swered that  she  was  easily  influenced.  The  objection  was  that  there 
were  no  facts  offered  to  show  that  she  was  easily  influenced.  The 
objection  was  not  a  good  one,  as  the  answer  would  have  been  the 
statement  of  a  fact.  The  evidence  was  perhaps  admissible.  But  we 
have  come  to  the  conclusion  that  it  is  apparent  that  plaintiff's  case 
was  not  prejudiced  by  the  ruling.  In  the  first  place,  Harms  was  an 
interested  witness  and  there  were  at  least  two  disinterested  witnesses 
who  testified  to  the  fact,  and  yet  the  jury  found  against  plaintiff.  In 
the  second  place,  Harms'  testimony  in  reference  to  plaintiff's  condi- 
tion, concerning  which  he  testified  very  fully,  was  not  accepted  by  the 
jury,  and  it  is  not  to  be  supposed,  from  what  is  said  above,  that  if  he 
had  been  allowed  to  give  the  additional  testimony  objected  to,  it 
would  have  made  any  difference  in  the  result. 

The  sixth  assignment  complains  of  the  exclusion  of  certain  testi- 
mony by  Harms  and  others.  The  brief  refers  us  to  no  bill  of  excep- 
tion. It  does  refer  to  the  statement  of  facts  where  we  find  that  the 
court  sustained  defendants'  objection  to  this  testimony,  and,  the  ob- 
jection being  sustained,  plaintiff  excepted.  No  mention,  however,  is 
made  of  the  ground  of  the  objection.  (Ingenhuett  v.  Hunt,  15  Texas 
Civ.  App.,  248.) 

The  seventh  complains   of   the   admission   of   testimony   of   H,    B. 
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Salliway  of  conversations  between  him  and  plaintiff  in  his  office  in 
reference  to  the  terms  of  the  deed  and  agreement  entered  into  by  her 
and  the  defendants.  The  eighth  complains  of  similar  testimony  by 
witnesses*  Mathews  and  John  Zuercher.  The  proposition  advanced  is 
that  the  deed  and  agreemenrt;  having  been  reduced  to  writing,  parol 
testimony  was  inadmissible  to  vary,  add  to  or  contradict  the  same. 
The  testimony  of  H.  B.  Salliway,  as  it  is  copied  in  appellant^s  brief 
under  the  seventh  assignment,  does  not  vary  or  coiutradiet  the  terms 
of  the  writings.  And  the  testimony  of  the  other  two  witnesses  is 
stated  in  the  brief  as  being  substantially  the  same. 

The  ninth  complains  of  the  exclusion  of  evidence  contained  in  the 
probate  records  showing  that  since  the  making  of  the  deed  and  con- 
tract Anna  TJecker  had  been  held  non  compos  mentis,  that  Harms 
had  been  appointed  the  guardian  of  her  person  and  estate,  and  that 
said  judgment  had  not  been  set  aside  and  annulled.  This  evidence 
was  objected  to  upon  the  ground  that  it  was  immaterial,  foreign  to 
the  issue  before  the  court,  and  could  not  be  res  judicata,  had  nothing 
to  do  with  the  case,  and  that  same  took  place  about  one  year  subse- 
quent to  the  making  of  the  deed.  The  proposition  contended  for  is 
that  such  an  adjudication  was  admissible  for  the  purpose  of  showing 
mental  unsoundness. 

We  can  not,  in  passing  on  this  question,  have  reference  to  the 
pleading  of  Harms  which  alleged  that  the  judgment  of  the  Probate 
Court  had  been  superseded  by  an  appellate  proceeding,  because  that 
part  of  his  pleading  had  been  stricken  from  it.  We  must  take  it  for 
granted  that  plaintiff  would  have  shown,  as  the  bill  shows  he  offered 
to  do,  that  the  judgment  had  not  been  set  aside  or  annulled  in  any 
manner,  and  therefore  the  question  seems  to  be  squarely  presented  as 
to  the  admissibility  of  such  a  judgment,  rendered  a  year  after  the 
deed  in  question  was  executed,  as  evidence  relevant  to  the  question  of 
the  grantor^s  sanity  a  year  previous. 

The  courts  have  adopted  a  liberal  rule  of  admitting  evidence  of 
acts,  conduct,  etc.,  of  the  person,  both  prior  and  subsequent  to  the 
time  of  the  execution  of  the  instrument  in  question,  in  inquiries  of 
this  nature.  As  stated  in  Hamburger  v.  Rinkel,  64  S.  W.,  106, 
"Evidence  of  the  condition  of  the  mind  of  the  testator  before  and 
after  making  a  will  is  admitted  of  course  for  the  sole  purpose  of 
shedding  light  upon  his  mental  condition  at  the  time  of  executing 
the  will.''  See  also  Williams  v.  Sapieha,  62  S.  W.,  72.  The  acts, 
conduct  and  peculiarities,  etc.,  of  the  person  before  and  after  the  time 
are  allowed. 

The  judgment  offered  was  evidently  one  adjudging  plaintiff  of  un- 
sound mind  as  preliminary  to  the  granting  of  guardianship  of  her 
person  and  estate.  The  determination  of  her  mental  capacity  for  that 
purpose  was  a  matter  within  the  jurisdiction  of  the  county  judge, 
but  it  was  nothing  more  than  an  adjudication  of  her  condition  at 
that  time.  Perhaps  the  evidence  on  that  hearing  was  much  the  same 
as  that  in  this  record,  and  it  probably  was,  for  there  vras  evidence  on 
this  trial  that  no  changes  have  taken  place  in  plaintiff's  condition  for 
a  considerable  period.  It  seems  to  us  an  unsound  and  dangerous  rule 
which  would  permit  either  side  to  use  the  judgment  of  the  county 
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judge  to  strengthen  the  facts.  We  presume  that  if  the  county  judge 
had  ruled  that  plaintiff  was  of  sound  mind  and  had  refused  to  ap- 
point a  guardian^  appellees  would  have  endeavored  to  have  the  pres- 
tige of  that  court's  views  to  fortify  their  theory  of  the  evidence.  We 
think  that  while  subsequent  acts^  conduct,  etc.,  of  the  paity  are 
proper  evidence,  a  subsequent  judgment,  such  as  we  have  here,  de- 
claring the  person  to  be  of  unsound  mind  at  that  later  time,  is  not. 
Such  judgment  is  in  no  sense  the  act  or  conduct  of  the  party,  and  to 
allow  it  to  be  used  as  testimony  would  tend  to  the  substitution  of  the 
judgment  of  the  county  judge  upon  the  facts  for  that  of  the  jury  who 
were  there  to  try  this  case. 

It  has  been  decided  in  this  State  that  a  contract  made  with  one 
who  has  been  adjudged  insane  and,  is  under  guardianship,  is  void. 
(Elston  V.  Jasper,  45  Texas,  409.)  But  it  has  not  been  held  in  this 
State  that  a  contract  is  affected  in  any  manner  by  such  proceedings 
had  after  the  making  of  the  contract,  nor  that  such  subsequent  pro- 
ceedings can  be  looked  to  as  a  material  fact  in  determining  the  state 
of  -the  party's  mind  w^hen  the  contract  was  made.  What  is  said  by  the 
Supreme  Court  in  Boehme  v.  Sovereign  Camp,  98  Texas,  376,  and  in 
McCamant  v.  Roberts,  66  Texas,  260,  is  not  in  line  with  the  view  that 
the  subsequent  judmnent  sought  to  be  used  in  this  case  was  any  evi- 
dence of  insanity  of  plaintiff  when  she  executed  the  papers  in  question. 
In  a  case  similar  to  this  the  Supreme  Court  of  Missouri  stated:  ^^It 
is  claimed  by  defendant  that  as  the  inquest  was  held  subsequently  to 
the  exchange  of  the  properties,  it  was  not  competent  evidence  against 
defendant.  The  record  was  clearly  inadmissible.  The  inquest  was  a 
judicial  proceeding  after  the  trade.  Defendant  was  not  a  party  to  it, 
had  no  connection  with  it^  and  his  rights  previously  acquired  could  in 
no  possible  way  be  affected  thereby.  It  raised  no  presumption  as 
against  him  of  Bhoades'  insanity  «it  the  time  of  the  trade,  which  was 
consummated  something  over  twenty  days  before  the  date  of  the  in- 
quest.'^ (Bhoades  v.  Fuller,  40  S.  W.,  760.)  This  accords  with  our 
views,  and  determines  the  tenth  assi^ment  also. 

The  eleventh  assignment  complains  of  the  first  issue  submitted, 
which  was  as  follows:  ^^At  the  time  Mrs.  Anna  Uecker  executed  the 
deed  in  evidence  before  you,  and  in  which  she  conveyed  her  ranch 
property  to  the  defendants  John  and  Wm.  Zuercher,  did  she  have  the 
mental  capacity  to  and  was  she  capable  of  understanding  that  by  the 
execution  of  the  said  deed  she  was  parting  with  her  title  to  said  ranch 
property  and  vesting  title  to  same  in  said  defendants,  John  and  Wm. 
Zuercher,  for  the  consideration  claimed  by  them?'*  The  answer  was, 
"Yes.*'  It  is  contended  that  the  proper  test  was  her  mental  capacity 
to  understand  the  nature  and  effeot  of  the  transaction.  As  the  trans- 
action in  question  was  a  conveyance  of  land,  in  its  nature  and  effect^ 
we  are  unable  to  perceive  any  foundation  for  this  criticism. 

The  second  special  issue  was  as  follows,  to  be  ^swered  if  the  siboYe 
was  answered  in  the  aflSrmaitive :  "Did  the  pfeintiff,  Mrs.  Anna  TJecker, 
at  the  time  she  executed  the  deed  to  John  and  Wm.  Zuercher,  believe 
she  was  simply  making  a  contract  with  said  defendants,  John  and 
Wm.  Zuercher,  by  the  terms  of  which  they,  the  said  John  and  Wm. 
Zuercher,  were  to  have  the  use  of  said  ranch  free  of  rent  for  taking 
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care  of  herP'  This  was  answered,  "No/'  The  propositions  are,  first, 
that  this  charge  was  not  based  on  the  pleadings  and  evidence.  The 
petition  set  up  fraud  and  imposition  in  the  Staining  of  the  deed. 
Under  this,  the  proof  of  fraud  and  impoeiition  was,  in  substance,  that 
8he  did  not  understand  that  she  was  signing  a  deed,  and  that  she  was 
led  to  believe  that  they  were  to  have  the  use  of  the  ranch  for  taking 
care  of  her.  The  court  did  not  err  in  submitting  the  very  contention 
made  by  the  evidence  on  this  issue.  Second,  the  question  was  errone- 
ons  in  not  submitting  the  proper  test  as  to  whether  or  not  fraud  hsid 
been  practiced  upon  plaintiflE.  The  submission  was,  if  anytliing,  too 
liberal  to  plaintiff.  If  the  question  had  been  answered  in  the  affirma- 
tive, it  was  evidently  the  purpose  of  the  court  to  enter  judgment 
upon  it  for  plaintiff,  and  this  upon  the  simple  finding  that  she  be- 
lieved when  she  made  the  deed  tnat  she  was  making  such  ci  contract, 
even  though  she  had  her  full  faculties.  Requiring  the  jury  to  further 
find  fraud  inducing  such  belief  would  have  rendered  the  submission 
less  effective  in  appellant's  favor.  As  it  resulted,  however,  the  jury 
found  she  labored  under  no  such  idea,  and  unless  she  did  the  issue 
of  fraud  could  not  hava  been  resolved  in  her  favor.  These  remarks 
dispose  of  the  twelfth,  thirteenth  and  fourteenth  assignments. 

The  fifteenth  is  overruled  for  the  reason  that  there  was  no  neces- 
sity of  the  jury  answering  the  third  question  after  answering  the 
others  as  they  did. 

The  sixteenth  assignment  is  overruled.  The  deed  and  the  contract 
were  executed  at  the  same  time  and  formed  one  transaction.  The  lat- 
ter was  a  part  of  the  consideration  for  the  deed  and,  in  legal  con- 
templation, had  the  same  effect  as  if  it  had  been  incorporated  in  the 
deed  instead  of  being  taken  and  considered  separate  from  the  deed  and 
destructive  of  it.     Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


LiNDALE  Brick  Company  v.  S.  R.  Smith. 

Decided  March  4,  1909. 

1.— laborer'B  Zden. 

The  lien  given  by  art.  3d39a  of  the  Revised  Statutes,  in  favor  of  certain 
enumerated  classes  of  artisans  and  laborers  extends  only  to  persons  whose  em- 
ployment falls  within  the  classes  enumerated ;  one  who^  by  his  personal  em- 
ployment falls  within  one  of  the  enumerated  classes  has  a  lien  for  all  his  wages, 
though  some  of  the  service  performed  does  not  fall  within  the  line  of  duties 
of  such  class;  one  whose  personal  employment  does  not  bring  him  within  one 
of  the  enumerated  classes  has  no  lien  for  any  wages,  though  he  may  perform 
wme  duties  by  reason  of  his  employment  belonging  to  the  grade  or  character 
entitled  to  lien. 

I— Same. 

One  who  is  employed  by  a  brick  manufacturing  company  as  superintendent 
and  general  manager  of  its  business  has  no  statutory,  lien  under  article  d339a 
of  the  Revised  Statutes,  though  incident  to  such  employment  he  performed  at 
times  some  manual  labor. 
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8. — Same. 

One  employed  as  superintendent  and  general  manager  of  a  brick  manu- 
facturing company  at  a  monthly  salary  was  not  entitled  to  a  lien  for  services 
rendered  in  that  employment  falling  within  the  class  of  a  laborer  or  other 
enumerated  craftsman,  there  being  no  way  to  segregate  the  value  of  those 
services  from  such  as  he  rendered  as  superintendent,  and  the  lien  given  by 
the  statute  being  for  all  his  wages  or  none. 

4. — Corporation — ^Director — Contract— Public  Policy. 

Whether  the  public  policy  would  permit  a  director  in  a  corporation  to 
recover  upon  a  contract  by  the  directors  employing  him  as  superintendent  and 
manager,  is  questioned  but  not  decided. 

5. — ^lien — Conversion  of  Property. 

The  right  of  an  employe  to  recover  wages  due  against  one  converting  the 
property  of  the  employer  depends  upon  the  existence  of  the  statutory  lien 
upon  such  property  lor  his  wages. 

6. — ^Lien — ^Pleading. 

Allegations  considered  and  held  not  to  show  plaintiff  to  be  entitled  to  a 
lien  upon  the  property  of  his  employer  entitling  him  to  recover  against  a  pur- 
chaser thereof  or  one  converting  it  to  his  own  use. 

7. — ^Amount  in  Controversy. 

Where  plaintiff  is  not  entitled  under  his  pleading  to  recover  anything  on 
account  of  certain  items  of  his  claim  and  the  other  items  claimed  are  not 
sufficient  in  amount,  the  court  is  without  jurisdiction. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below  be- 
fore Hon.  E.  W.  Simpson. 

Fitzgerald  &  Butler,  for  appellant. — Appellee  having  been  a  stock- 
holder and  director,  and  also  the  manager  or  superintendent  of  the 
Smith  County  Brick  Co.  from  its  organization  and  during  all  the 
time  the  service  was  performed  for  which  he  claimed  a  lien  against 
its  property,  his  relation  to  the  corporation  and  the  service  performed 
by  him  was  such  that  it  was  not  embraced  within  the  terms  of  the 
laborer^s  lien  etaJtute  of  1897,  giving  a  lien,  superior  to  all  others,  to 
certain  classes  of  laborers,  for  certain  labor  performed,  and  he  had  no 
lien  for  his  said  services.  Milligan  v.  Railway  Co.,  46  S.  W.,  918; 
Railway  Co.  v.  Berry,  31  Texas  Civ.  App.,  408;  England's  Extr.  v. 
Beatty  Organ  Co.,  41  N.  J.  Eq.,  470;  Railway  Co.  v.  Baker,  14  Kan., 
428;  In  re  Grubbs-Wiley  Gro.  Co.,  96  Fed.,  183;  In  re  Carolina  Coop- 
erage Co.,  96  Fed.,  950;  Malcomson  v.  Wappo,  86  Fed.,  192;  In  re 
Strvker,  53  N".  E.,  525;  Aiken  v.  Wasson,  24  N.  Y.,  483;  Coffin  v. 
Reynolds,  37  N.  Y.,  640;  Wakefield  v.  Fargo,  90  K  Y.,  217;  Hill  v. 
Spencer,  61  N.  Y.,  274;  Wells  v.  Railway  Co.,  1  Fed.,  270;  Bank  v. 
Iron  Co.,  35  Fed.,  436;  Peck  v.  Rusk,  55  Wis.,  465;  Brockway  v. 
Innes,  39  Mich.,  47;  Railway  Co.  v.  Leuffer,  84  Pa.  St.,  168;  Cocking 
V.  Ward,  48  S.  W.,  287. 

The  reason  and  policy  upon  which  such  statutes  are  founded  must 
be  that  the  poor  laborer,  who  depends  upon  his  daily  toil,  aud  who  is 
not  in  such  a  position  as  to  know  when  he  performs  the  work  Whether 
the  concern  is  solvent  or  insolvent,  may  be  protected  •against  the  mis- 
management on  the  part  of  the  managing  officers  or  owners  of  such 
concerns.    But  surely  there  is  no  reason  why  one  of  the  joint  owners 


1909.]  LiNDALE  Brick  Co.  v.  Smith.  299 

of  a  business  or  one  of  the  stockholders  or  directors  of  a  corporation^ 
who  helps  to  manage  and  control  its  affairs,  should  be  given  a  lien, 
superior  to  all  others,  against  property  which  he  in  part  owns,  or  why 
he  should  be  preferred  over  the  man  he  has  borrowed  money  from  and 
pledged  the  property  to.  Appellant  having  purchased  the  seventy 
acres  of  land  with  all  improvements  thereon  from  a  purchaser  at 
foreclosure  sale,  and  the  brick  press  and  other  machinery  being  fix- 
tures thereon  and  a  part  of  'the  land,  and  appellant  having  simply 
operated  the  machinery  on  the  same  foundations  where  originally  lo- 
cated, was  not  guilty  of  a  conversion  of  the  brick  press,  and  plaintiff 
could  not  recover  a  judgment  against  it  in  a  suit  for  conversion,  in 
so  far  as  the  brick  press  was  concerned.  Willis  &  Bro.  v.  Morris,  66 
Texas,  628;  Gentry  v.  Bowser,  2  Texas  Civ.  App.,  390;  13  Am.  & 
Eng.  Ency.  Law  (2d  ed.),  678,  and  authorities  cited;  28  Am.  &  Eng. 
Encv.  Law  (2d  ed.),  653,  and  authorities  cited;  Bracelin  v.  Mc- 
Laren, 26  N.  W.,  533;  Glenco  v.  Hudson,  138  Mo.,  439,  60  Am.  St. 
Bep.,  560;  Beede  v.  Lamprey,  64  N.  H.,  510,  10  Am.  St.  Rep.,  426; 
Morrison  v.  Berry,  42  Mi«h.,  389,  36  Am.  Rep.,  446. 

Jesse  F,  Odom  and  Oentry  &  Castle,  for  appellee. — ^Appellee  Smith, 
by  virtue  of  a  contract  of  hire  by  the  Smith  County  Brick  Company, 
a  corporation,  having  performed  for  it  certain  labor  dnd  other  serv- 
ices and  having  fixed  his  laborer's  lien  as  required  by  statute  on  the 
property  of  said  brick  company,  the  fact  that  he  was  a  stockholder 
and  director  in  said  corporation  did  not  affect  his  lien  on  the  prop- 
erty of  the  company.  Frank  &  Co.  v.  Berwind,  47  S.  W.,  681 ;  Hen- 
derson V.  Railway  Co.,  17  Texas,  560;  Bank  v.  Cupp,  59  Texas,  268; 
Bailway  Co.  v.  Allen,  1  App.  C.  C.  (W.  &  W.),  sec.  569;  Railwav  Co. 
F.  Foley,  30  Texas  Civ.  App.,  129. 

An  employe  has  a  lien  to  secure  his  wages  upon  all  the  machinery, 
tools,  fixtures,  appurtenances,  etc.,  necessarily  connected  with  the  per- 
formance of  his  labor  or  service  which  may  be  owned  by  or  in  the 
possession  of  his  employer,  and  he  could  not  be  deprived  of  his  said 
lien  by  reason  of  the  fact  that  the  machinery,  tools,  fixtures  and  ap- 
purtenances were  attached  to  the  realty,  and  the  appellant  having  pur- 
chased the  land,  machinery,  etc.,  while  the  same  was  charged  with  ap- 
pellee's lien,  such  purchase  was  an  act  of  conversion  for  which  appel- 
lant would  be  liable.  Sayles'  Civ.  Stats.,  art.  3339a;  SummerviUe  v. 
King,  98  Texas,  332. 

The  brick  press,  not  being  attached  to  the  soil,  could  not  become  a 
part  of  the  realty.  Cole  v.  Roach,  37  Texas,  413;  Miller  v.  Munger 
I.  C.  M.  M.  Co.,  13  Texas  Civ.  App.,  677 ;  McJunken  v.  Dupree,  44 
Texas,  500;  Mundine  v.  Pauls,  28  Texas  Civ.  App.,  46.   . 

HODGES,  Associate  Justice. — The  appellee,  S.  R.  Smith,  filed 
this  suit  against  the  appellant  in  May,  1907,  seeking  to  recover  the 
ram  of  $1,963.02  as  damages  for  the  conversion  of  a  certain  brick 
plant,  its  machinery  and  appurtenances,  upon  which  he  claimed  to 
have  liens  for  labor  performed  by  himself  and  others.  The  petition  al- 
leges, substantially,  that  the  Smith  County  Brick  Company  was  a 
private  corporation  formed  under  the  laws  of  Texas,  with  its  place 
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of  businesB  in  Smith  Oouniy;  that  during  the  years  1905,  1906  and  a 
portion  of  1907  the  company  owned  and  operated  a  brick  plant  at 
Lindale,  Texas;  that  the  appellee,  Smith,  by  virtue  of  a  certain  con- 
tract made  by  him  with  the  Smith  County  Brick  Company,  per- 
formed labor  to  the  am-ount  of  $1,534.06,  as  per  his  itemized  account 
attached.  It  is  further  alleged  that  M.  A.  Wilds  and  Henry  Henson 
also  performed  labor  for  said  brick  company,  aggregating  in  value 
sums  stated,  and  acquired  liens  under  the  statute  which  were  assigned 
to  and  held  by  appellee  at  the  institution  of  this  suit.  The  petition 
then  alleges  that  in  April,  1907,  the  defendant,  Lindale  Brick  Com- 
pany, with  full  knowledge  of  appellee's  rights  and  liens,  purchased  all 
of  the  property  of  the  Smith  County  Brick  Company  as  above  men- 
tioned and  converted  the  same  to  its  own  use  to  appellee's  damage  in 
the  sum  sued  for,  «ind  prays  judgment  for  that  amount. 

"Upon  a  trial  judgment  was  rendered  in  favor  of  the  appellee.  Smith, 
for  the  sum  of  $905.65.  The  jury  specified  the  claims  upon  which 
their  verdict  rested,  and  this  shows  that  they  ignored  the  claim  for 
services  performed  by  Wilds,  restricted  the  allowance  for  the  services 
performed  by  Smith  to  $600,  but  allowed  the  full  amount  of  the 
claim  by  Henson. 

Findings  of  fact. — ^The  testimony  adduced  upon  the  -trial  shows  the 
following  facts:  The  Smith  County  Brick  Cfompany  was  a  private 
corporation  organized  sometime  during  ihe  year  1904,  for  the  pur- 
pose of  manufacturing  and  selling  brick,  and  the  appellee,  S.  B. 
Smith,  was  one  of  the  stockholders  and  directors.  If  he  was  not  such 
at  the  date  of  organization  he  became  one  shortly  thereafter.  The 
company  owned  about  seventy  acres  of  land  near  Lindale,  upon  which 
it  established  a  plant  with  the  necessary  machinery  for  making  brick. 
The  business  of  brickmaking  was  commenced  and  continued  during 
the  years  1905,  1906  and  a  small  portion  of  1907,  during  which  time 
a  large  number  of  brick  were  made  and  sold.  The  company  became 
indebted  to  the  Jester  National  Bank  of  Tyler  in  the  sum  of  $3,000, 
to  secure  which  it  gave  a  mortgage  on  its  plant  and  property.  It  was 
also  indebted  to  Bobert  Clark  in  the  further  sum  of  $5,000,  to  secure 
which  a  second  mortgage  was  given  on  its  property  and  brick  plant 
The  brick  company  continued  its  business  till  or  on  about  the  7th 
day  of  January,  1907,  when  a  suit  was  instituted  by  Clark  on  his  note 
and  mortgage,  a  writ  of  sequestration  issued,  and  the  property  was 
taken  in  charge  by  the  sheriff,  who  held  it  till  sold  under  order"  from 
the  court.  Clark  prosecuted  his  suit  to  judgment,  procured  an  order 
of  sale,  and  in  March  following  the  property  was  sold  and  bought  in 
by  him  for  a  less  sum  tlmn  the  amount  of  his  debt.  Clark  afterward 
acquired  the  claim  held  by  the  bank.  In  April,  1907,  the  Lindale 
Brick  Company,  the  appellant  in  this  suit,  was  organized,  and  there- 
after purchased  from  Clark  the  brick  plant  and  the  tract  of  land  on 
which  it  was  situated,  and  again  began  operating  it.  After  this  last- 
named  purchase  this  suit  was  filed  for  conversion.  -AH  of  the  stock 
of  the  Smith  Coun«ty  Brick  Company,  during  the  time  it  operated 
the  plant,  was  owned  by  five  persons — Nowlin,  Kennedy,  M.  A.  Wilds, 
the  appellee  S.  R.  Smith,  and  his  brother  W.  T.  Smith.  These  were 
also  the  directors  of  the  corporation,  and   continued  as  such   during 
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the  time  it  did  business.  During  the  years  of  1905,  1906,  and  that 
portion  of  1907  when  the  Smith  County  Brick  Company  operated  the 
plant,  tlie  appellee  was  the  superintendent,  having  been  employed  for 
that  purpose  by  the  board  of  directors.  We  tliink  the  evidence  is 
ample  to  justify  the  conclusion  that  he  was  given  the  entire  super- 
vision of  the  plant,  with  full  authority  to  employ  and  discharge  hands, 
direct  the  details  Off  the  work,  fix  the  compensation,  of  subordinate 
employes,  determine  when  and  for  what  length  of  time  they  should 
be  engaged,  and  was  responsible  to  the  directors  for  his  management 
of  the  business.  The  testimony  also  shows  that  appellee  did  consid- 
erable manual  labor  about  the  plant  at  diflPerent  times,  but  wliether 
or  not  this  was  required  of  him  by  the  terms  of  his  contract  does  not 
appear.  He  testifies  -that  he  would  frequently  fill  the  places  of  an  ab- 
sent hand,  or  would  assist  in  laying  brick,  or  help  to  keep  up  the 
fires,  repair  breaks,  and  do  many  miscellaneous  jobs  about  the  busi- 
ness. There  is  nothing,  however,  to  negative  the  inference  that  those 
services  were  performed  from  chodce  rather  than  in  compliance  with 
the  exactions  of  a  contract.  For  aught  that  appears  to  the  contrary, 
he  was  empowered  to  employ  others  to  do  all  the  manual  labor  which 
he  performed  aibout  the  plant.  He  testifies  that  his  contract  with  the 
dbectors  was  that  he  was  to  get  $75  per  month  if  they  employed 
Wilds  to  assist  him;  that  he  told  them  that  if  they  did  not  employ 
Wilds  he  would  charge  them  $100  per  month  for  his  services.  They 
failed  to  employ  Wilds,  and  he  made  out  his  claim  for  $100  per 
month.  When  the  Smith  County  Brick  Company  ceased  to  do  busi- 
ness, and  at  the  time  the  plant  was  sequestered  by  Clark  it  was  in- 
debted to  appellee,  according  to  his  estimate,  for  more  than  fifteen 
months  services,  none  of  which  was  ever  paid. 

Henson  was  employed  as  a  night-watchman  by  the  appellee  while 
superintending  the  plant.  Henson  was  also  required  to  and  did  per- 
form some  other  services,  such  as  making  fires  in  the  furnaces  and  as- 
sistyig  in  handling  the  brick.  His  employment  began  about  the  first 
of  the  year  1906,  and  he  was  to  receive  a  monthly  compensation  of 
$40.  There  is  some  dispute  as  to  whether  his  wages  were  payable 
monthly  or  at  the  end  of  the  year.  The  evidence  shows  without  con- 
tradiction that  he  drew  his  wages  monthly  till  about  the  first  of 
June,  1906,  after  which  time  he  drew  none.  At  the  time  the  prop- 
erty was  sequestered  by  Clark  there  was  due  him  the  sum  of  $305.66, 
the  amoimt  sued  for.  Henson  testifies  that  he  had  the  right  to  de- 
mand his  wages  at  the  end  of  each  month  if  he  needed  them,  but  his 
contract  was  that  he  was  to  draw  only  so  much  monthly  as  he  needed 
to  live  on,  and  the  rest  was  to  be  paid  at  the  end  of  the  year.  It  is 
shown  that  the  claims  of  both  Wilds  and  Henson  were  merely  trans- 
ferred to  the  appellee  to  enable  him  to  sue  on  them  in  the  same  ac- 
tion with  his;  that  he  had  not  paid  or  contracted  to  pay  them  any 
consideration  for  their  claims.  On  the  22d  day  of  January,  1907,  the 
appellee  filed  with  the  county  clerk  of  Smith  County,  in  form  as  re- 
quired by  law  for  fixing  a  laborer's  lien,  an  account  against  the  Smith 
County  Brick  Company,  claiming  an  indebtedness  of  $307.50  as  a 
balance  due  for  labor  done  and  performed  for  that  company  at  $75 
per  month,  payable  January   1,   1906;  also  an  additional   claim   for 
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similar  services  to  January  8,  1907,  at  $100  per  month,  making  a 
total  of  $1,534.06.  In  his  affidavit  attached  to  the  account  the  ap- 
pellee swears  that  he  was  employed  by  the  board  of  directors  of  the 
aforesaid  company  '*to  do  labor,  manage  and  supervise  the  business  of 
manufacturing  brick  for  said  company  at  its  said  plant." 

On  the  26th  day  of  January,  1907,  Henson  filed  with  the  county 
clerk  of  Smith  County  his  claim  against  the  Smith  County  Brick 
Company  for  the  sum  of  $305.66  for  services  as  night-watchman,  al- 
leging thfft  the  indebtedness  accrued  on  the  1st  day  of  January,  1907. 
There  was  a  claim  filed  by  Wilds  also;  but  the  jury  having  failed  to 
find  anything  in  favor  of  the  appellee  by  reason  of  that  claim,  it  is 
not  necessary  to  notice  it  further. 

Conclusions  of  law. — ^The  two  claims  upon  which  the  judgment  in 
this  case  is  based  will  require  separate  discussion,  inasmuch  as  the 
determination  of  the  validity  of  each  as  a  lien  on  the  property  in 
question  will  depend  upon  a  construction  of  different  provisions  of 
the  statute.  The  liens  claimed  in  this  suit,  if  they  exist,  are  by  vir- 
*tue  of  article  3339a  of  the  Revised  Civil  Statutes  giving  liens  in  favor 
of  certain  classes  of  employes  who  perform  labor  and  other  sendees 
for  security  for  the  payment  of  their  wages.  The  article  referred  to 
provides  that  "Whenever  any  clerk,  accountant,  bookkeeper,  artisan, 
craftsman,  factory  operative,  mill  operative,  servant,  mechanic,  quar- 
ryman,  or  common  laborer,  farm  hand,  male  or  female,  may  labor  or 
perform  any  service  in  any  office,  store,  saloon,  hotel,  shop,  mine, 
quarry,  manufactory  or  mill  of  any  character,  or  on  any  farm,  under 
or  by  virtue  of  any  contract  or  agreement,  etc.,  ...  in  order  to 
secure  payment  of  the  amount  due  by  such  contract  or  agreement, 
written  or  verbal,  the  hereinbefore  mentioned  employes  shall  have  a 
first  lien  upon  all  the  products,  machinery,  tools,  etc.^'  Article  3339b 
provides  for  tlie  method  of  fixing  and  securing  the  lien.  Article  3339c 
provides  that  "under  the  operations  of  this  chapter  all  wages,  if  the 
service  is  by  agreement  performed  by  the  day  or  week,  shall  be  due 
and  payable  weekly;  or  if  by  the  month,  shall  be  due  and  payable 
monthly.'^ 

The  question  which  logically  presents  itself  as  one  that  should  be 
first  conaidered  ifi»  Does  this  statute  give  a  lien  to  that  class  of  em- 
■phjes  to  which  the  appellee.  Smith,  belongs?  That  the  statute  did 
not  intend  to  create  a  lien  in  favor  of  all  employes  is  very  evident; 
for  had  this  intention  existed  the  end  could  have  been  accomplished 
with  more  ease  and  precision  by  the  use  of  less  verbiage.  Another 
fact  is,  we  think,  apparent  upon  the  face  of  this  statute,  and  that  is 
the  purpose  of  protecting  with  a  lien  the  classes  of  employed  indi- 
viduals mentioned,  rather  than  to  attach  the  lien  to  any  particular 
class  or  grade  of  service  that  might  be  performed.  For  instance,  the 
lien  is  given  to  the  clerk,  bookkeeper  and  accountant,  not  to  any  per- 
son who  might  in  the  course  of  a  dual  or  miscellaneous  emploj'ment 
perform,  at  times,  some  of  the  duties  appertaining  to  those  usually 
falling  within  the  line  of  work  of  the  clerk,  bookkeeper  or  accountant 
It  is  true  we  must  look  to  the  grade  and  character  of  service  con- 
tracted for  and  performed  by  an  employe  to  determine  the  class  to 
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which  he  properly  belongs^  and  from  that  determine  whether  he  falls 
within  the  list  of  the  protected  classes.  But  this  presents  no  diffi- 
culty except  in  those  instances  where  the  duties  are  of  a  dual  or 
mixed  character,  some  belonging  to  the  protected  classes  and  others 
not.  In  such  cases  the  only  safe  method  is  to  ascertain  from  the 
contract  of  employment  what  are  the  principal  duties  of  the  employe, 
and  this  will  determine  the  class  to  which  he  belongs,  notwithstanding 
he  may  at  times  perform  some  services  not  generally  belonging  to 
that  grade  or  class  of  employment.  It  follows  from  what  we  have  said 
that  an  employe  who  belongs  to  any  one  of  the  classes  mentioned  in 
the  statute  has  a  lien  for  all,  of  his  wages,  even  though  some  of  the 
labor  or  service  he  performs  does  not  fall  within  the  line  of  duties 
usually  assigned  to  his  class.  On  the  other  hand,  an  employe  who 
does  not  belong  to  any  one  of  the  groups  or  classes  mentioned  in  the 
statute  is  without  the  lien,  notwithstanding  he  may  at  times  perform 
some  labor  or  service  properly  within  the  list  of  duties  usually  belong- 
img  to  the  protected  employes.  Where  the  contract  of  employment 
imposes  miscellaneous  duties  but  fails  to  segregate  the  duties  and  ap- 
portion the  wages  to  be  paid,  but  provides  a  fixed  sum  for  the  entire 
compensation,  the  employe  has  a  lien  for  all  of  his  wages  or  none. 
It  is  just  as  obnoxious  to  the  statute  to  extend  its  provisions  so  as  to 
permit  liens  where  none  were  given,  as  to  deny  liens  by  a  too  re- 
stricted construction,  where  it  was  intended  they  should  be  given. 
Looking  to  the  principal  line  of  employment  provided  for  by  the 
terms  of  the  appellee^s  contract  with  the  Smith  County  Brick  Com- 
pany, we  think  it  clear  that  he  should  be  classed  as  a  superintendent 
or  manager.  Managers  and  superintendents  have  no  statutory  lien 
for  their  wages,  even  though  they  may  at  times  perform  labor  or 
services  belonging  to  those  employes  who  have.  Raynes  v.  Komo,  etc., 
Co.,  153  Ind.,  315,  54  N.  E.,  1061;  Freeman  on  Executions,  section 
234.  Counsel  for  appellee  insist  that  Smith  performed  manual  labor 
in  accordance  with  the  terms ^ of  his  contract;  that  such  labor  was  a 
part  of  the  duties  which  he  assumed  in  becoming  the  superintendent 
of  the  plant.  It  is  true  that  the  evidence  shows  that  Smith  did  per- 
form some  manual  labor  about  the  brick  plant,  but  this,  we  think, 
may  be  regarded  as  a  mere  incident  to  his  principal  undertaking,  the 
management  of  the  business.  That  he  was  not  a  common  laborer,  as 
that  term  is  employed  in  the  statute,  is  too  clear  to  require  discussion. 
The  use  of  the  term  "common  laborer^'  in  our  statute  is  not  without 
special  significance.  The  language  was  probably  adopted  to  avoid 
the  confusion  experienced  in  other  states  in  construing  similar  pro- 
visions giving  liens  or  preferences  to  laborers,  and  to  designate  as  ac- 
curately as  practicable  the  grade  of  employes  meant.  Unless  we  adopt 
the  rule  that  an  employe  should  be  graded  according  to  the  lowest  in- 
stead of  the  highest  service  he  may  have  contracted  to  perform,  and 
this  without  regard  to  the  principal  undertaking,  there  is  no  founda- 
tion whatever  for  the  conclusion  that  Smith  was  a  "common  laborer,'* 
within  the  meaning  of  the  statute.  If,  then,  he  is  properly  classed 
as  a  manager  or  superintendent,  why  should  he  be  allowed  a  lien  for 
all  or  any  part  of  his  wages  ?  Under  the  evidence  we  must  hold  that 
he  was  entitled  to  a  lien  for  all  or  for  no  part  of  his  salary,  assuming 
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that  no  bar  has  intervened  by  reason  of  the  lapse  of  time.  If  the 
statute  does  not  include  a  superintendent  or  manager  among  the  pn^ 
teeted  classes,  it  certainly  did  not  intend  to  encumber  the  property 
upon  which  such  liens  were  to  operate,  for  compensation  to  be  paid 
for  services,  earned  as  superintendents  and  managers.  When  Smith 
was  selected  and  employed  to  superintend  and  manage  the  brick 
plant,  it  is  safe  to  assume  that  the  compensation  he  was  to  receive 
was  based  principally  upon  the  value  of  his  services  in  that  line;  and 
even  admitting  that  he  was  also  to  perform  some  manual  labor  in 
connection  with  his  other  duties,  such  labor  would  form  the  basis  of 
a  much  smaller  proportion  oif  his  salary  or  wages.  The  capacity  to 
manage  and  superintend  a  business  enterprise  always  commands  higher 
wages  than  is  allowed  for  labor  of  a  low  grade.  There  being  no  way 
by  which  the  court  or  the  jury  could  segregate  the  value  of  the  serv- 
ices rendered  by  Smith  as  a  superintendent  from  the  value  of  the 
wages  he  might  have  earned  as  a  laborer,  assuming  that  such  a  con- 
struction of  the  statute  were  permissible,  there  is  no  basis  for  thp 
judgment  here  rendered  in  his  favor.  Necessarily  he  was  accorded  a 
lien  by  the  jury  for  some  services,  at  least,  never  contemplated  by  the 
statute.  We  can  see  no  good  reason  for  holding  that  a  superintendent 
should  have  a  lien  for  the  labor  of  loading  brick  on  a  wagon,  and  be 
denied  one  for  supervising  the  labor  of  others  while  performing  the 
same  service,  unless  it  be  held  that  the  statute  was  enacted  for  the  sole 
purpose  of  encouraging  people  to  engage  in  the  classes  of  labor  pro- 
tected. 

It  will  be  observed  that  the  statute*  has  confined  the  lien  given  to 
classes  of  employes  who  occupy  subordinate  positions  in  the  service, 
and  whose  duties  do  not  involve  the  management  and  control  of  the 
business  with  which  they  may  be  connected.  In  Wakefield  v.  Fargo, 
90  N.  Y.,  213,  in  discussing  the  provisions  of  a  similar  statute,  tiie 
court  said:  ^^He  who  performs  them  must  be  of  a  class  whose  mem- 
bers usually  look  to  the  reward  of  a  dajr^s  labor,  or  services  for  imme- 
diate and  present  support,  from  whom  the  company  does  not  expect 
credit,  and  to  whom  its  future  ability  to  pay  is  of  no  consequence.'* 
The  testimony  here  shows  that  Smith  was  a  member  of  the  board  of 
directors,  a  part  of  the  corporation  itself.  The  success  of  the  under- 
taking must  have  depended  to  a  great  extent  upon  his  business  sa- 
gacity and  ability  to  manage  the  affairs  of  the  company.  Its  financial 
embarrassment  may  have  been  due  to  his  mistakes.  Under  such  cir- 
cumstances we  see  no  reason  why  courts  should  be  called  upon  to 
adopt  a  liberal  rule  in  construing  this  statute  in  order  to  extend  its 
provisions  to  those  under  whose  management  the  enterprise  has  proved 
a  failure. 

In  an  able  argument  counsel  for  appellant  has  urged  the  proposi- 
tion that  Smith  should  not  be  permitted  to  recover  for  his  wages, 
for  the  reason  that  he  is  shown  to  have  been  a  stockholder  and  a  di- 
rector in  the  Smith  County  Brick  Company  at  the  time  he  performed 
the  services  for  which  he  now  claims  a  lien,  asserting  that  to  do  so 
would  be  opposed  to  public  policy.  There  is  much  force  in  the  sug- 
gestion; but  inasmuch  as  we  think  there  are  other  and  sufficient  rea- 
sons for  reversing  this  judgment  we  do  not  pass  upon  the  question. 
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If  Smith  had  no  lien  on  the  property  of  the  Smith  County  Brick  Com- 
pany for  his  wages  at  the  time  it  was  purchased  by  the  appellant, 
then  it  follows  that  he  is  not  entitled  to  recover  in  this  suit  any 
damages  on  that  account  for  all  the  alleged  conversion  of  the  prop- 
erty. England's  Ex'rs  v.  Beaty  Organ  &  P.  Co.,  41  N.  J.  Eq.,  470; 
Cole  V.  McNeill,  99  Ga.,  250,  25  S.  E.,  402 ;  In  re  Clark,  92  Mich., 
351,  52  N.  W.,  637 ;  Baynes  v.  Komo,  etc.,  Co.,  153  Ind.,  315,  54  N. 
K,  1061 ;  McPherson  v.  Stroup,  100  Ga.,  228,  28  S.  E.,  157 ;  Penn., 
etc.  Co.  V.  Leuffer,  84  Pa.  St.,  168,  24  Am.  Bep.,  189;  State  v. 
Land,  108  La.,  512,  92  Am.  St.  Bep.,  392;  Wakefield  v.  Fargo,  90 
N.  Y.,  215 ;  Moore  v.  Am.  Industrial  Co.,  138  N.  C,  304,  50  S.  E., 
687.  The  right  of  the  appellee  to  recover  iu  this  action  must  depend 
solely  upon  his  ability  to  plead  and  prove  the  existence  of  a  lien  upon 
the  property  formerly  owned  by  the  Smith  County  Brick  Company 
at  the  time  it  was  purchased  by  the  appellant.  The  allegations  of 
the  petition  are  no  stronger  than  tne  evidence,  and  if  this  is  insufS- 
cient  to  sustaia  a  recovery  it  follows  that  the  petition  is  also  insuffi- 
cient. In  that  portion  of  the  petition  in  which  it  is  undertaken  to 
set  out  the  facts  which  gave  rise  to  the  lien  the  allegations  are  as 
follows:  "That  during  the  year  1905,  1906  and  1907,  S.  E.  Smith, 
plaintiff  herein,  by  virtue  of  a  certain  contract  made  by  him  with  the 
Smith  County  Brick  Company,  performed  labor  for  it  to  the  amount 
of  $1,534.06,  an  itemized  account  of  which  is  hereto  attached  and 
marked  Exhibit  "C"  for  identification  and  made  a  part  of  this  peti- 
tion.'^  The  accoiyit  filed  with  the  county  clerk  and  referred  to  as 
Exhibit  'V  is  thus  stated : 

''Tyler,  Texas,  January  22,  1907. 
"Smith  County  Brick  Company  to  S.  R.  Smith,   Dr. 

"To  amount  due  S.  B.  Smith  for  labor  done  and  per- 
fonned  for  said  Smith  County  Brick  Company  during  the 
year  1905  and  due  on  January  1,  1906,  at  $75  per  month, 
balance  due  on  said  contract   $307.40 

"To  amount  due  S.  B.  Smith  for  labor  done  and  per- 
formed for  said  Smith  County  Brick  Company  from  Janu- 
ary 1,  1906,  to  January  8,  1907,  at  $100  per  month 1,226.66 

'Total  amount  due   $1,534.06" 

In  the  afSdavit  attached  to  the  account  in  which  Smith  sets  forth 
the  terms  of  his  contract  as  definitely  as  this  can  be  said  to  have 
been  done  in  any  part  of  his  pleadings,  he  says:  "And  said  Smith 
County  Brick  Company,  acting  through  its  said  board  of  directors  at 
a  meeting  held  for  that  purpose  on  or  about  the  1st  day  of  January, 
1906,  employed  the  said  S.  B.  Smith  to  do  labor,  manage  and  super- 
vise the  business  of  manufacturing  brick  for  its  said  company  at  its 
said  plant,  and  said  company  agreed  to  pay  the  said  S.  B.  Smith  for 
his  said  services  during  and  for  the  year  1906  the  sum  of  $100  per 
month,  said  wages  to  be  due  on  January  1,  1907."  We  do  not  think 
these  allegations  are  sufficient  to  show  that  the  appellee  was  entitled 
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to  a  lien  upon  the  property.  His  averment  that  he  waB  entitled  to  a 
lien  is  but  the  conclusion  of  the  pleader  and  not  the  statement  of  a 
fact.  He  should  either  have  alleged  a  contract  of  employment  within 
one  of  the  classes  mentioned  in  the  statute,  or  he  should  have  so 
stated  the  class  of  labor^  or  service  he  rendered,  as  to  enable  the  court, 
to  designate  his  principal  occupation  in  the  service.  The  mere  state- 
ment that  one  "has  performed  labor*'  for  another  is  far  from  being 
equivalent  to  an  averment  that  he  belongs  to  a  class  of  employes  to 
whom  the  statute  has  given  a  lien.  Because  one  labors  it  does  not 
necessarily  follow  that  he  is  a  "common  laborer/*  or  that  he  belongs 
to  any  one  of  the  groups  mentioned  in  the  statute  whose  occupation 
may  involve  labor.  In  a  sense  all  employes  labor  in  some  form,  but 
all  employes  are  not  protected  by  the  lien. 

We  deem  it  unnecessary  to  notice  the  assignments  which  challenge 
the  correctness  of  the  judgment  as  to  the  claim  of  Heneon.  Both  his 
and  Wilds*  claims  together  would 'not  make  a  sum  suflBcient  to  give 
the  District  Court  jurisdiction,  being  less  than  $500.  The  petition 
not  having  stated  facts  which  would  justify  a  recovery  on  the  .claim  of 
Smith,  the  court  was  without  jurisdiction  to  render  judgment  on  the 
claims  of  Henson  and  Wilds.    Peterson  v.  Thomas,  24  S.  W.,  1124. 

There  are  other  assignments  in  the  record  attacking  the  charge  of 
the  court,  and  other  rulings,  some  of  which  we  think  should  be  sus- 
tained. But  in  view  of  the  disposition  we  make  of  the  case,  it  is  un- 
necessary to  consider  them. 

The  judgment  of  the  District  Court  will  be  reversed  and  the  cause 
dismissed. 

Reversed  and  dismissed. 
Writ  of  error  refused. 


Southwestern  Telegraph  &  TELEPHaNE  Company  v.  C.  S. 

Solomon  et  al. 

Decided  March   4«   1909. 

Telephone — Summoning    Physician — ^Injuries    by    Death — Contract — ^Proximate 
Result. 

A  subscriber  to  a  telephone,  by  reason  of  the  imperfect  service  furnished, 
failed  to  obtain  the  attendance  of  a  physician  to  his  wife  in  child-birth,  and 
she  died  in  consequence.  Held,  that  the  injury  was  not  a  proximate  result 
of  the  breach  of  the  general  contract  to  maintain  telephone  service  for  the 
subscriber,  such  as  could  have  been  contemplated  by  the  parties  when  it  was 
made,  and  a  demurrer  to  a  petition  seeking  to  recover  damages  for  the  wife's 
death  should  have  been  sustained. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  W.  C.  Buford. 

A.  P.  Wozencraft  and  D.  A.  Frank,  for  appellant. — In  Texas,  in  a 
suit  to  recover  damages  for  the  death  of  any  person,  it  must  appear 
that  death  resulted  from  some  injury  to  the  person  of  deceased,  and  it 
can  not  be  m«aintained  where  death  is  the  indirect  result  of  a  breach 
of   contract.     Bev.   Stats.,   art.   3017;   Lipscomb   v.    Railway   Co.,   95 
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Texas,  16;  Turner  v.  Cross,  83  Texas,  218;  Tiffany,  Death  by  Wrong- 
ful Act,  sees.  63,  65,  76;  WiUiams  v.  Traction  Co.,  107  S.  W.,  125. 
In  a  suit  for  damages,  for  breach  of  contract,  the  damages  claimed 
must  flow  as  the  natural  result  of  the  breach,  or  must  have  been  in 
contemplation  when  the  contract  was  made.  Rev.  Stats.,  art.  3017; 
Jones  V.  George,  61  Texas,  353;  Express  Co.  v.  Darnell,  62  Texas, 
639;  Seale  v.  Railway  Co.,  65  Texas,  274;  Telephone  Co.  v.  Linn,  87 
Texas,  7;  Cooley  on  Torts,  75. 

I 
T,  P.  Young  and  Harrison  &  Davidson,  for  appellees. — ^The  court 
did  not  err  in  overruling  the  demurrers  to  plaintiff's  petition,  because 
the  petition  charges  that  it  was  the  duty  of  the  defendant  company  to 
keep  its  phones  and  wires  in  such  condition  that  subscribers  can  use 
the  phone  in  any  case  of  emergency,  and  *this  is  the  duty  that  the 
company  owes  to  its  patrons,  and  can  not  be  delegated  to  its  servants, 
and  the  failure  to. keep  the  phones  and  wires  in  condition  for  use  is 
neghgence  of  the  company  for  which  it  is  liable.  Rev.  Stats.,  arts. 
3017,  3018;  Thompson  v.  Ft.  Worth  &  R.  G.  Ry.  Co.,  97  Texas,  590. 

LEVY,  Associate  Justice. — ^The  suit  is  by  C.  S.  Solomon,  Sr., 
and  his  minor  children  for  damages  alleged  to  have  been  sustained 
throngh  the  negligence  of  the  appellant  company  which  resulted  in 
the  death  of  Mrs.  Solomon,  the  wife  and  mother. 

By  the  petition  it  is  claimed  tliat  appellant  operated  a  system  of 
telephones  in  Marshall,  Texas,  and  that  on  July  17,  1901,  C.  S.  Solo- 
mon, Sr.,  plaintiff,  had  a  telephone  instrument  installed  in  the  house 
of  Mrs.  Godbold,  his  mother-in-law,  and  that  he  had  a  contract  with 
the  defendant  company  to  maintain  said  instrument  in  said  house  for 
the  purpose  of  plaintiff's  communicating  with  other  subscribers,  and 
that  plaintiff  paid  a  part  of  the  monthly  rental  for  such  service;  that 
defendant  agreed  to  furnish  telephone  connection  with  all  of  the  other 
subscribers  to  the  system  in  Marsliall,  and  among  whom  were  about 
twenty  ph3'sicians;  that  appellant  had  obligated  itself  to  properly  con- 
struct, equip,  maintain  and  keep  in  repair  the  said  telephone;  that  on 
the  night  of  February  5,  1906,  the  wife  of  C.  S.  Solomon  and  mother 
of  the  plaintiffs  was  taken  ill  with  childbirth,  and  it  became  necessary 
to  have  a  physician  to  give  her  medical  and  surgical  attention,  and 
that  C.  S.  Solomon,  Sr.,  about  2  a.  m.  on  said  date,  went  to  the  said 
telephone  and  rang  the  central  office  for  the  purpose  of  getting  con- 
nection with  Dr.  Rosborough,  who  was  plaintiff's  family  physician, 
and  who  also  had  in  his  residence  a  telephone  and  was  connected  with 
the  system  as  a  subscriber;  "that  the  instruments,  batteries,  circuits 
of  electricity,  and  wires  were  so  out  of  order,  unsuitable  and  unfit  for 
the  purpose  for  which  they  were  intended,  that  the  said  plaintiff  could 
not  secure  any  telephonic  connection  with  the  central  office  of  the 
system,  the  wires  were  not  properly  insulated  or  stretched  and  ran 
through  tree  tops  and  bushes,  and  were  in  contact  with  other  objects, 
not  insulators,  and  was  grounded  improperly,  and  with  reference  to 
the  instrument  of  plaintiff,  was  unfit  for  the  use  to  which  it  was 
placed  and  put;"  that  the  plaintiff  could  not  get  connection  with  the 
central  office  and  thereby  make  connection  with  the  residence  of  Dr, 
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Boeborough  so  that  plaintiff  could  notify  the  said  doctor  to  come  and 
attend  his  wife  in  her  sickness;  that  plaintiff  tried  in  this  way  some 
thirty  minutes  or  more  to  reach  the  residence  of  the  said  doctor,  and 
finally  abandoned  the  idea  of  getting  the  central  office  and  proceeded 
on  horseback  to  the  home  of  the  said  doctor,  distant  about  two  miles 
from  his  home;  that  when  the  plaintiff  reached  the  home  of  Dr.  Bos- 
borough  he  found  the  said  doctor  sick  in  bed  and  unable  to  respond 
to  said  call  and  attend  his  wife;  that  plaintiff  then  tried  at  the  doc- 
tor's residence  to  get  connection  with  the  central  office,  but  failed, 
and  from  there  proceeded  to  the  central  office  of  the  defendant  to  get 
connection  from  there  with  the  residence  of  Dr.  Hilliard,  and  on 
reaching  the  central  office  found  all  the  doors  closed  and  locked,  and  • 
that  he  then  went  to  a  salflon  and  ther^  got  connection  with  the  cen- 
tral office  and  telephoned  Dr.  Hilliard  to  come  immediately  to  see  his 
wife,  explaining  her  condition;  that  the  said  doctor  lived  two  miles 
from  plaintiffs  residence;  that  when  plaintiff  arrived  home  he  found 
that  his  wife  had  delivered  the  child,  and  she  was  flooding,  and  died 
in  a  few  minutes  after  Dr.  Hilliard  arrived;  that  Dr.  Hilliard,  upon 
receiving  the  summons,  started  immediately  and  came  with  all  dis- 
patch, and  that  if  the  telephone  SA'stem  had  been  properly  constructed 
and  maintained  plaintiff  would  have  been  able  to  secure  telephone 
connection  with  a  physician  sooner  and  so  saved  the  life  of  the  de- 
ceased. Appellant  answered  by  demurrer,  general  denial  and  contribu- 
tory negligence.  The  case  was  tried  to  a  jury,  and  in  accordance  with 
their  verdict  a  judgment  was  rendered  in  favor  of  the  children  and 
against  C.  S.  Solomon,  Sr.  From  the  judgment  appellant  has  brought 
the  case  on  appeal,  seeking  to  have  the  same  revised  for  the  errors 
assigned. 

It  was  substantially  shown  by  the  evidence  that  about  2  a.  m.  of 
February  5,  1906,  Mrs.  Solomon  was  taken  violently  sick  in  child- 
birth, and  that  her  husband  tried  to  call  the  family  physician  over 
the  telephone  of  appellant  in  which  he  had  a  rental  interest,  but  could 
not  get  connection  with  the  central  office  because  the  telephone  was 
out  of  order,  due  to  the  negligent  condition  of  the  ground-wire.  Solo- 
mon then  got  on  his  horse  and  went  to  the  house  of  the  family  physi- 
cian, the  one  he  had  been  trying  to  get  over  the  telephone,  and  found 
him  sick  and  unable  to  go.  He  then  tried  to  get  the  central  office 
from  this  physician's  house  to  get  another  doctor,  but  could  not  get 
central  from  there.  He  then  went  to  the  central  office,  found  it 
locked,  and  tried  to  get  in  but  could  not.  He  then  went  to  a  near-by 
telephone,  called  central,  and  summoned  another  physician,  who  went 
to  the  house  but  got  there  too  late  to  save  Mrs.  Solomon's  life.  She 
had  given  birth  to  a  child  and  died  from  hemorrhage  of  the  womb, 
which  might  have  been  stopped  if  a  doctor  had  arrived  sooner.  The 
doctor  testified  that  she  was  in  a  dying  condition  when  he  arrived, 
and  "if  I  had  been  there  a  few  minutes  after  the  birth  of  the  child, 
in  my  opinion  I  could  have  saved  the  woman's  life." 

After  stating  the  case. — ^We  think  the  controlling  question  of  the 
case  is  presented  by  the  several  assignments  of  error  complaining  of 
the  action  of  the  court  in  o\'erruling  the  demurrer  to  the  petition. 
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The  stattite  mider  which  this  suit  is  brought  provides  that  an  action 
for  actual  damages  may  be  brought  when  the  death  of  any  person  is 
caused  by  the  wrongful  act,  negligence,  unskilfulness  or  default  of 
another.  By  further  terms  of  the  statute  the  liability  in  such  cases 
is  declared  to  depend  upon  the  condition  that  the  act  complained  of 
'^  of  sucli  a  character  as  would,  if  death  had  not  ensued,  have  en- 
titled the  party  injured  to  maintain  an  action  for  such  injury/*  The 
petition  does  not  charge  that  the  injury  causing  the  death  was  from 
any  violence  to  the  person  of  the  deceased.  As  can  be  seen,  the  peti- 
tion predicates  the  right  of  appellees  to  recover  upon  the  claim  of  a 
general  contract  with  appellant  for  general  telephone  service  over  its 
system  in  the  city  of  Marshall,  which  service  they  did  not  get  at  the 
particular  time  in  question  because  of  negligent  maintenance  and 
equipment  of  the  telephone  apparatus,  and  on  account  of  such  failure 
to  get  telephone  service  at  the  particular  time  in  question  failed  to 
get  a  doctor  in  time  to  attend  the  deceased,  who  at  the  time  was  vio- 
lently sick  in  childbirth,  and  who  died  from  flooding  or  hemorrhage 
in  giving  the  birth,  which  might  have  been  stopped  if  a  physician  had 
arrived  sooner  than  he  did  to  attend  her  in  the  delivery  of  the  child. 
The  contract  for  the  telephone  service  was  made  August  1,  1902,  and 
vas  for  no  specified  time,  but  continued  generally,  and  to  the  death 
of  the  deceased  on  February  5,  1906.  There  was  no  specific  contract 
with  the  appellant  by  which  it  agreed  to  transmit  or  to  furnish  facili- 
ties for  transmitting  this  particular  message  to  the  physician  ex- 
pected to  be  called  by  appellee  to  attend  the  deceased  in  her  confine- 
ment. The  contract  made  between  the  husband  and  the  appellant  for 
general  telephone  service  is  therefore  to  be  considered  as  the  basis  of 
this  action.  By  the  condition  imposed  by  the  statute  must  the  right 
of  the  appellees  to  maintain  an  action  against  the  appellant  be  de- 
termined? The  inquiry  is.  Had  the  deceased  lived,  could  she  have 
maintained  an  action  against  the  appellant  in  the  circumstances  stated 
in^the  petition,  for  damages  for  the  injury?  The  act  complained  of 
is  the  negligent  failure  to  give  telephone  service  tmder  a  general  con- 
tract to  do  so.  To  have  entitled  the  deceased  to  maintain  an  action 
for  the  negligence  in  the  performance  of  the  duty  founded  on  a  con- 
tract which  raised  the  duty,  no  personal  injury  to  the  person  or  injury 
to  her  property  being  shown,  it  must  appear  that  the  contract  was 
made  by  her  or  was  n^ade  to  inure  in  fact  to  her  benefit.  It  may  be 
conceded  as  a  reasonable  construction  of  the  contract  set  up  in  the 
petition  in  this  case,  that  the  contract  as  to  general  service  of  the  tele- 
phone for  the  use  of  all  of  the  family  of  the  husband  was  made  at  the 
time  to  inure  in  fact  for  the  benefit  of  the  wife.  In  such  action,  had 
8he  lived,  it  would  have  appeared  in  the  circumstances  that  her  dam- 
age was  the  mental  anxiety  occasioned  to  her  from  the  delay  in  pro- 
curing a  physician's  attendance  upon  her  in  her  then  natural  sickness 
of  cWldbirth.  Could  she  recover  such  damages  in  the  circumstances  ? 
The  measure  of  her  recovery  must,  we  think,  be  determined  by  the 
general  rule  of  law  which  applies  to  all  cases  of  breach  of  contract, 
Thich  rule  is  thus  expressed  in  the  case  of  Western  TJ.  Tel.  Co.  v. 
Edmondson,  91  Texas,  209,  42  S.  W.,  549:  "When  two  parties  have 
made  a  contract,  which  one  of  them  has  broken,  the  damages  which 
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the  other  ought  to  receive  in  respect  of  such  breach  of  contract  ahould 
be  such  as  may  fairly  and  reasonably  be  considered  as  arising  natu- 
rally, that  is,   according  to  the   usual  .course  of  things,   from  such 
breach  of  the  contract  itself,   or  as  mfiy  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  the  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  if     Tested  by 
this  rule,  we  think  the  damages  in  the  circumstances  are  too  remote 
and  are  not  such  as  both  parties  would  reasonably  have  understood 
and  contemplated  as  likely  to  result  from  the  breach  of  the  contract 
or  the  negligence  of  the  company.     If  there  had  been  a  specific  con- 
tract with  the  telephone  company  by  which  it  had  agreed  to  transmit 
or  to  furnish  facilities  for  transmitting  this  particular  message  to  the 
ph3'sician,  or  if  tlie  object  and  purpose  of  the  deceased  in  having  the 
physician   summoned   over  the   telephone   to   immediately   attend   her 
was  previously  made  known  in  proper  time  to  appellant  under  the 
general  contract  of  telephone  service,  then  we  may  have  found  some 
analogy  between  this  case  and  the  various  telegraph  cases  where  tele- 
graph companies  have  been  held  responsible  for  such  damages  for  fail- 
ure to  promptly  transmit  and  deliver  the  message.     But  here  the  un- 
usual situation  and  condition  of  the  deceased  was  not  known  to  the 
appellant,  and  it  had  no  notice  or  previous  notice  of  the  importance 
or  urgency  of  a  communication  to  a  physician  and  his  summons  to 
come  at  the  time  to  attend  her.    Considered,  therefore,  from  the  stand- 
point of  the  appellant  company,  there  was  nothing  to  indicate,  at  the 
time  or  previous  to  the  time,  that  she  was  sick  in  childbirth  end  that 
she  had  no  physician  present  and  could  not  get  one  near  at  hand  and 
could  only  get  one  by  summoning  him  two  miles  away,  and  that  when 
summoned  he  would  be  sick  in  bed  and  unable  to  attend,  and  that  an- 
other physician  a  mile  further  distant  would  have  to  be  gotten  in  his 
place,  and  that  the  deceased  would  suffer  anxiety  and  suspense  be- 
cause of  the  fact  that  a  physician  failed  to  reach  her  sooner  than  he 
did.     Such  suspense  and  anxiety  could  not  fairly  and  reasonably  be 
considered  in  the  circumstances  as  arising  naturally  and  in  the  usual 
course  of  things  from  the  failure  of  general  telephone  service,  in  the 
absence  of  notice  to  appellant  of  the  object  and  purpose  of  the  de- 
ceased in  having  the  physician  summoned  to  come  and  attend  her. 
Her  sickness  necessarily  caused  her  to  feel  some  anxiety,  and  the  de- 
lay of  the  physician  in  coming  to  attend  her  would  naturally  add  in- 
creased suspense  and  anxiety.    But  "some  kind  of  unpleasant  emotion 
in  the  mind  of  the  ipjured  party  is  probably  the  result  of  a  breach  of 
the  contract  in  most  cases;  but  the  cases  are  rare  in  which  such  emo- 
tion  can   be   held   an   element    of   the   damages   resulting  from    the 
breach.     For  injury  to  the  feelings  in  such  cases  the  courts  can  not 
give  redress.     Any  other  rule  would  result  in  intolerable  litigation.'* 
Rowell  V.  Western  U.  Tel.  Co.,  75  Texas,  26,  12  S.  W.,  534. 

It  is  argued  by  appellee  that  where  the  apparatus  is  installed  in  a 
house  the  contract  for  telephone  service  is  to  keep  the  system  in  work- 
ing order,  so  that  when  one  subscriber  wants  to  transact  any  business 
with  another  subscriber  to  the  system  the  company  will  put  the  party 
wanted  to  the  telephone  and  make  such  connections  so  that  the  two 
can  transact  the  business  they  desire  by  talking  over  or  through  the 
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telephone,  and  that  the  contract  does  not  contemplate  that  the  com- 
pany is  to  have  notice  of  the  nature  of  the  conversation  or  business. 
Even  so,  the  contract  is  one  of  lease  of  the  instrumentalities,  and  not 
of  indemnity  against  any  and  all  loss  or  damage  that  might  result  to 
or  befall  the  renter  of  the  instrumentalities  from  failure  to  get 
proper  telephone  service.  As  a  necessary  deduction  from  the  rule  of 
law  that  damages  are  recoverable  only  if  they  flow  from  the  breach 
in  the  natural  course  of  events  or  within  the  contemplation  of  the 
parties,  it  follows  that  damages  so  remote  as  to  fall  without  these 
rules  can  not  be  recovered.  It  w^ould  be  without  warrant  of  law,  and 
would  work  injustice,  to  rule  that  where  a  party  to  a  contract  is  not 
advised  of  a  special  course  of  circumstances  he  would  be  liable  for 
the  damages  which  follow  breach  by  reason  of  such  special  course. 
If  such  damages  could  be  allowable  in  the  instant  case,  then  with  as 
much  reason  and  force  could  it  be  claimed  by  such  rule  that  a  cattle 
dealer  could  recover  the  market  decline  in  value  of  his  cattle  because 
he  failed  to  get  telephone  service  with  his  agent  in  the  town  to  in- 
struct him  to  sell  at  a  particular  hour,  or  where  a  sheriff  having  a 
telephone  contract  failed  to  get  telephone  service  with  another  sub- 
scribing ofiicer  to  instruct  arrest  of  a  person  accused  of  crime,  and 
thereby  lost  a  reward  for  the  capture.  Many  other  instances  of  busi- 
ness delay  arising  could  be  mentioned  where  the  damages  are  remote. 
As  was  said  by  Justice  Brown,  speaking  for  the  court,  in  the  case 
of  Telegraph  Co.  v.  Edmondson,  supra,  "and  we  have  neither  authority 
nor  inclination  to  extend  the  right  of  recovery  in  this  class  of  cases 
(meaning  recovery  for  mental  anguish  alone)  beyond  the  limits  al- 
ready fixed  by  the  decisions  of  this  court.*^ 

It  follows  from  this  discussion  that  the  deceased,  had  she  lived, 
could  not  have  maintained  an  action  for  the  injury  claimed.  Unless 
she  could  maintain  the  suit  under  the  condition  of  the  statute  the 
appellees  can  not  maintain  the  one  brought  by  them.  If  the  dam- 
ages in  the  one  instance  were  too  remote,  then  the  death  of  the  de- 
ceased was  not  the  natural  and  probable  consequence  of  any  negli- 
gence on  the  part  of  appellant  and  could  not  have  been  foreseen  in 
the  light  of  the  circumstances.  In  the  case  of  Sheffer  v.  Railway  Co., 
105  U.  S.,  251,  where  a  man  was  hurt  by  the  negligence  of  the  rail- 
way company,  so  that  he  became  mentally  deranged  and  conmiitted 
suicide,  it  was  held  that  the  negligence  of  the  company  in  causing 
the  injury  was  not  the  proximate  cause  of  the  death.  In  Western  U. 
Tel.  Co.  V.  Cooper,  tl  Texas,  507,  9  S.  W.,  598,  a  telegram  was  sent 
to  a  doctor  to  come  to  see  Mrs.  Cooper,  who  was  sick  in  childbirth. 
The  defendant  had  full  notice  of  the  arrangement  to  have  Dr.  Keating 
with  Mrs.  Cooper  during  confinement.  The  telegram  was  not  deliv- 
ered. Among  other  elements  of  damage  it  was  alleged  the  life  of  the 
child  was  lost.  It  was  held  that  the  death  of  the  child,  the  bereave- 
ment of  the  parents  and  their  grief  for  its  loss  could  not  be  consid- 
ered as  an  element  of  damages  because  too  remote.  In  International 
&  G.  N.  Ry.  Co.  V.  Addison,  100  Texas,  241,  it  was  held  that  the  fail- 
ure of  the  defendant  company  to  stop  lis  train  at  a  station  was  not 
the  proximate  cause  of  plaintiflPs  physical  sufiEering  in  traveling  over- 
land to  his  destination,  foeoause  the  damages  that  he  suffered  were 
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too  remote  and  could  not  have  been  anticipated  by  the  company.  In 
Pullman  Car  Co.  v.  McDonald^  2  Texas  Civ.  App.,  332,  a  passenger 
was  ejected  for  failure  to  pay  fare,  and  he  claimed  mental  distress 
suffered  for  fear  that  the  delay  in  the  trip  would  cause  his  discharge 
from  his  employment.  It  was  held  that  in  the  absence  of  knowledge 
of  the  facts  causing  th6  distress  at  the  time  of  the  contract  such  dam- 
ages were  not  within  the  contemplation  of  the  parties  when  a  ticket 
was  purcliased.  We  are  of  the  opinion  that  to  overrule  the  demurrer 
in  this  case,  and  allow  the  action  to  be  maintained,  would  be  to  make 
an  exception  to  well  settled  legal  principles  not  warranted  by  any  pre- 
cedents we  have  found.     This  ruling  disposes  of  the  appeal. 

As  it  appears  unlikely  from  the  case  that  a  cause  of  action  which 
could  be  sustained  can  be  averred,  the  judgment  will  be  here  reversed 
and  rendered  for  the  appellant  company,  with  all  costs  against  the 
appellees  herein. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  Samuel  Ford. 

Decided  March  4,   1909. 

1. — ^Railway — ^Drainage — ^Measure  of  Damages. 

For  destroying  or  depreciating*  the  value  of  land  by  causing  it  to  be  over- 
flowed, plaintiff  may,  if  the  structure  creating  the  overflow  is  permanent  and 
cannot  be  abated,  recover  at  once  the  difference  in  the  value  of  his  land  before 
and  after  the  change  in  the  railroad,  the  action  arising  and  limitation  b^in- 
ning  to  run  on  the  change  being  made.  But  if  the  damage  was  not  permanent 
and  immediate,  either  because  the  wrong  was  one  which  could  be  abated,  or, 
because  injury  by  overflow  was  caused  only  occasionally  and  at  irregular  in- 
tervals, the  action  would  be  for  damages  for  such  injuries,  accruing  as  each 
overflow  occurred,  and  limitation  running  against  each  cause  of  action  from 
its  date.  The  damages  would  be  the  value  of  the  land,  if  rendered  valueless, 
the  decrease  in  value,  if  permanently  injured,  or  the  rental  value  loss,  if  the 
injury  was  temporary.  But  in  no  case  could  plaintiff  recover  both  for  total 
or  partial  destruction  of  the  value  of  the  land  and  for  loss  of  its  rental  value. 

.S. — Same. 

A  railway  company  having  filled  in  a  trestle  on  its  roadbed,  making  cul- 
verts insufficient  for  the  drainage,  an  owner  of  adjoining  land  sued  for  and 
recovered  both  damages  to  the  land  and  an  injunction  requiring  the  abatement 
of  the  obstruction  to  the  drainage.  A  charge  in  such  case  which  permitted 
the  recovery  of  the  rental  value  of  the  land  during  the  years  plaintiff  was 
prevented  by  the  overflow  from  using  it,  and  also  the  depreciation  in  the  value 
of  the  land  caused  by  deposits  of  sand  from  the  overflow  was  erroneoua  as 
allowing  double  damages. 

Appeal  from  the  District  Court  of  Harrison  Couniy.  Tried  below 
before  Hon.  W.  C.  Buford. 

F.  n.  Prendergast  and  T7.  L.  Hall,  for  appellant. — ^The  correct 
measure  of  damage  was  the  difference  between  the  rental  value  of  the 
land  before  the  drain  box  was  put  in  and  its  rental  value  after  the 
drain  box  was  put  in.  Said  charge  was  further  error,  because  it 
allowed  a  recovery  both   for  the  rental   value  and  for  the  damages 


1909.]  Texas  &  Pacific  Ey.  Co.  v.  Pobd.  313 

occasioned  by  the  deposit  of  sand.  Owen  v.  Bailway^  67  Texas,  682; 
Gulf,  C.  &  S.  F.  By.  v.  Helsley,  62  Texas,  506 ;  Trinity  &  S.  Rv.  v. 
Schofield,  72  Texas,  496;  Gulf,  C.  &  S.  P.  Ey.  v.  Haskell,  4  Texas 
(Hy.  App.,  650;  Dallas  &  W.  Ey.  v.  Kinnard,  18  S.  W,,  1062. 

T.  P.  Young,  for  appellee,  cited :  Eailway  Co.  v.  Davis,  29  S.  W., 
483;  Clark  v.  Dyer,  81  Texas,  343;  Railway  Co.  v.  Anderson,  79 
Texas,  432 ;  Texas  &  Pac.  Ey.  Co.  v.  Ford,  42  S.  W.,  589. 

WILLSON,  Chief  Justice. — Appellant's  line  of  railroad  ran  east 
and  west  on  an  embankment  three  or  four  feet  high,  constructed  for 
the  purpose  along  the  south  boundary  line  of  a  tract  of  land,  contain- 
ing nine  acres,  bebnging  to  appellee.  The  natural  lay  of  the  land, 
appellee  contended,  caused  it  to  drain  south  and  southeast.  When 
appellant  constructed  its  roadbed  in  18 —  it  left  an  opening  about 
twenty-eight  feet  long  in  the  embankment,  and  across  the  opening 
constructed  a  bridge  or  trestle.  The  opening  so  left  was  sufficient 
as  a  passway  to  the  south  side  of  its  track  for  all  the  water  drain- 
ing to  the  south  and  southeast  over  appellee's  land.  At  a  time  not 
certainly  fixed  by  the  testimony,  but  during  or  between  the  years 
1898  and  1903,  appellant  removed  the  trestle  spanning  the  opening 
left  in  its  roadbed,  placed  in  the  opening  a  drain  box  or  culvert  two 
by  three  feet  in  size,  and  then  by  filling  in  the  opening  with  dirt 
extended  the  embankment  across  the  same.  Appellee  contended  that 
the  drain  box  was  not  sufficient  as  a  passway  for  water  naturally 
flowing  to  it  over  his  land,  and  that  because  it  was  not  sufficient  such 
water  was  impounded  on  his  land,  whereby  it  was  injured,  etc.  He 
commenced  an  action  for  damages,  and  as  the  measure  of  the  damages 
he  sought  to  recover  alleged  in  his  petition,  filed  June  28,  1907,  as 
folfcws:  "The  plaintiff  lost  the  crops  of  1904,  1905,  1906  and  1907 
by  reason  of  the  fact  that  he  was  unable  to  cultivate  said  land,  because 
of  repeated  overflows.  The  use  of  the  land  for  each  of  said  years 
is  and  was  reasonably  worth  $200  for  each  year.  The  plaintiff  avers 
that  the  land  was  worth  one  thousand  dollars,  and  unless  the  defend- 
ant is  compelled  to  put  the  original  trestle  or  opening  in  and  under 
the  track,  or  unless  it  is  compelled  to  put  a  sufficient  ditch  down  the 
north  side  of  the  track,  the  land  will  be  destroyed  and  plaintiff  will 
be  damaged  $1,000.^'  In  a  trial  amendment  filed  by  appellee  March 
8,  1908,  he  alleged  that  as  a  result  of  the  waters  being  so  impounded 
on  his  land  sand  had  been  deposited  thereon  to  a  "depth  of  three 
feet  OP  more,'*  and  then  further  alleged :  "And  so  the  plaintiff  avers 
that  before  said  trestle  was  filled  in  the  land  was  worth  $1000,  and 
since  same  and  by  reason  of  said  filling  in  and  raising  the  embank- 
ment the  land  has  become  worthless.'*  The  prayer  in  appellee's  peti- 
tion was  for  a  judgment  for  the  damages  suffered  by  him  and  for  a 
mandatory  injunction  requiring  appellant  to  make  proper  provision 
for  the  passage  from  his  land  of  water  impounded  thereupon  by 
appellant's  roadbed.  The  appeal  is  from  a  judgment  in  appellee's 
favor  for  the  sum  of  $250,  and  awarding  the  injunction  as  prayed  for. 

After  Stating  the  Case. — The  court  instructed  the  jury  as  follows: 
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"If  yon  find  for  the  plaintiff  the  amonnt  of  yonr  verdict  will  be  the 
reasonable  rental  value  of  said  land  for  a  time  including  a  period 
extending  from  two  years  next  before  the  filing  of  the  petition,  which 
was  filed  June  28,  1907,  to  the  present  time,  and  you  may  also  con- 
sider as  an  element  of  his  damages  the  decrease  in  the  value  of  said 
land,  if  any,  occasioned  by  the  deposit  of  sand  on  the  same,  and  if 
you  find  that  said  deposit,  if  any  was  made,  was  caused  by  the  act  of 
defendant  in  filling  said  trestle  and  placing  the  said  drain  box  or 
wDoden  culvert  as  above  explained  to  you.  But  in  this  connection 
you  will  only  consider  such  damages  and  injury  as  was  caused  by 
deposits  of  sand  made  two  years  next  before  the  3d  day  of  March, 
1908.^^  The  instruction  is  attacked  by  appellant  as  erroneous  on 
the  ground  that  it  did  not  correctly  state  the  true  measure  of  dam- 
ages and  on  the  further  ground  that  it  authorized  the  jury  ix)  find 
for  both  the  rental  and  the  decreased  market  value  of  the  land.  On 
the  ground  last  mentioned  the  instruction,  we  think,  was  erroneous. 
If  the  substitution  of  the  drain  box  for  the  trestle  rendered  the  em- 
bankment a  nuisance  permanent  in  its  nature,  in  the  sense  that  with 
respect  to  the  rights  of  appellant  it  could  not  be  abated,  and  because 
the  effect  of  its  maintenance  was  to  cause  constant  or  regularly  re- 
curring injury  to  appellee's  land,  a  cause  of  action  at  once  arose  in 
appellee's  favor  for  all  damages  suffered  or  which  might  in  the  future 
be  suffered  by  him  as  the  direct  consequence  thereof.  In  such  a  case 
the  measure  of  his  damages  would  be  the  market  value  of  his  land 
if  it  was  rendered  valueless;  and  if  it  was  merely  injured,  the  dif- 
ference in  its  market  value  immediately  before  and  its  market  value 
immediately  after  it  was  injured,  together  with  interest  on  the  sum 
found  to  represent  such  total  or  decreased  value  from  the  time  the 
right  of  action  accrued.  Against  such  a  cause  of  action  the  statute 
of  limitations  would  begin  to  operate  in  appellant's  favor  at  the  time 
the  substitution  was  made.  But  if  the  substitution  of  the  drain  box 
for  the  trestle  did  not  render  the  embankment  a  permanent  nuisance, 
because  with  proper  respect  to  appellant's  rights  it  could  be  abated, 
or  because  the  injury  it  caused  to  appellee^s  land  was  not  constant 
or  regularly  recurring,  but  was  suffered  only  occasipnally  and  at  ir- 
regular intervals,  the  appellee's  cause  of  action  would  be  for  damages 
resulting  to  him  from  such  occasional  injuries,  and  same  would 
accrue  as  they  were  suffered  and  not  at  the  time  the  substitution  was 
made.  The  measure  of  his  damages  in  such  a  case  might  be  the 
value  of  his  land,  if  rendered  valueless;  its  decreased  value,  if  merely 
injured;  or  its  rental  value,  in  a  proper  case,  together  with  interest 
from  the  time  the  cause  of  action  arose.  Against  a  cause  of  action 
so  arising  in  his  favor  the  statute  of  limitations  would  begin  to 
operate  in  appellant's  favor  at  the  time  the  diverted  or  impounded 
waters  actually  produced  the  injury,  and  not  at  the  time  the  insuffi- 
cient drain  box  was  substituted  for  the  trestle.  St.  Louis  S.  W.  By. 
Co.  V.  Long,  113  S.  W.,  316;  Rosenthal  v.  Taylor,  B.  &  H.  Ry.  Co., 
79  Texas,  327;  Denison,  B.  &  N.  0.  Ry.  Co.  v.  Barry,  98  Texas,  251; 
Austin  &  X.  W.  Ry.  Co.  v.  Anderson,  79  Texas,  433;  Bonner  v. 
Wirth,  5  Texas  Civ.  App.,  562;  International  &  6.  N.  Ry.  Co.  v. 
Davis,  29  S.  W.,  484 ;  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Goldman,  8  Texas 
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Civ.  App.,  259;  Gramann  v.  Eicholtz,  36  Texas  Civ.  App.,  309; 
Houston  &  T.  C.  Ey.  Co.  v.  Lensing,  75  S.  W.,  826;  International 
&  G.  N.  Ey.  Co.  V.  Kyle,  101  S.  W.,  272 ;  Gulf,  C.  &  S.  F.  By.  Co. 
V.  Caldwell,  102  S.  W.,  461;  Clark  v.  Dver,  81  Texas,  343;  Gulf,  C. 
&  S.  F.  Ey.  Co.  V.  Helsley,  62  Texas,  "593;  Trinity  &  S.  By.  Co. 
V.  Schofield,  72  Texas,  496;  Sabine  &  E.  T.  Ey.  Co.  v.  Joaehirai,  58 
Texas,  460;  Kansas  City,  Ft.  S.  &  M.  Ey.  Co.  v.  Cook,  21  S.  W., 
1066;  Broussard  v.  Ey.  Co.,  80  Texas,  329.  It  is,  we  think,  apparent 
from  What  has  been  said  that  a  recovery  can  not  be  had  for  the  total 
market  value  of  land  destroyed  and  at  the  same  time  for  its  rental 
value;  or,  if  injured  merely,  for  its  depreciated  market  value  and  at 
the  same  time  for  its  rental  value.  The  total  market  value  recover- 
able in  the  one  case,  and  the  decreased  market  value  recoverable  in 
the  other  case,  would  be  determined  with  reference  to  the  time  the 
wrong  giving  a  right  to  same  occurred.  If  the  land  should  be  de- 
stroyed, in  the  sense  that  it  was  deprived  of  market  value,  in  its 
worthless  condition  it  could  not  have  a  rental  value.  If  it  should 
be  merely  injured  its  market  value  would  be  depreciated  because 
the  injury  rendered  it  less  useful  than  it  was  before  the  injury  was 
suffered — -in  other  words,  because  its  rental  value  had  been  lessened 
as  an  effecj;  of  the  injury.  In  the  one  case  a  recovery  of  the  market 
value  would  include  as  an  element  determining  it  the  rental  value; 
and  in  <  the  other  case  a  recovery  of  the  depreciated  market  value 
would  include  as  an  element  determining  it  the  depreciated  rental 
value.  So,  to  permit  a  recovery  of  the  market  and  rental  values  in 
the  one  case,  and  of  the  decreased  market  and  rental  values  in  the 
other  case,  would  be  to  permit  a  double  recovery  for  the  same  element 
of  damages.  In  the  respect  that  it  authorized  the  jury  to  find  such 
double  damages,  we  think  the  portion  complained  of  of  the  court's 
charge  is  erroneous.  The  error  will  necessitate  a  reversal  of  the 
judgment. 

With  reference  to  the  other  objection  made  to  the  court's  charge, 
appellant   insists  that   the   true   measure   of   appellee's   damages   was 
"the  difference  between  the  rental  value  of  the  land  before  the  drain 
box  was  put  in  and  its  rental  value  after  the  drain  box  was  put  in." 
Appellant  cites  no  instance  where  such  a  measure  of  damages  has 
been  applied  in  a  case  like  this  one.     If  the  cause  of  action  arose  at 
the  time  the  drain  box  was  substituited  for  the  trestle,  it  arose  then 
because  a  permanent  nuisance  affecting  the  market  value  of  the  land 
was  thereby  created,  and  the  measure  of  damages  would  be  as  we 
have  indicated  above.     If  a  permanent  nuisance  was  not  so  created, 
then  the  cause  of  action  arose  only  when  by  a  diversion  or  impound- 
ing of  waters  caused  by  the  insufficiency  of  the  drain  box  appellee's 
land  was  injured.     If  the   difference  in   its   rental  value   should   be 
applied  as  the  measure  of  damages  in  such  a  case,  then  it  should  be 
the  difference  in  such  rental  value  immediately  before  and  the  rental 
value  of  the  land  immediately  after  it  was  so  injured,  and  not  the 
difference  in  its  rental  value  before  and  after  the  drain  box  was  put 
in.    It  may  not  have  been  apparent  or  even  appeared  probable  at  the 
time  the  drain  box  was  substituted  for  the  trestle,  that  it  would  not 
be  amply  sufficient  to  properly  drain  the  land.     Indeed,  if  kept  open 
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and  in  proper  condition  to  perf onn  its  best  service,  ^t  may  have  been 
sufficient.  The  injury,  if  any,  suffered  by  appellee  may  have  been 
due  to  appellant's  failure  to  keep  the  box  properly  cleaned  out  and 
suffering  it  to  become  so  filled  up  with  weeds,  trash,  sand,  etc.,  as 
to  fail  utterly  to  act  as  a  passway  for  waters  flowing  towards  the 
embankment  from  appellee's  land.  It  would  hardly  be  contended  in 
such  an  event  that  appellee's  recovery  should  be  limited  to  the  dif- 
ference in  the  rental  or  other  value  of  his  land  immediately  before 
and  immediately  after  the  drain  box  was  put  in.  It  was  appellant's 
duty  not  only  to  originally  so  construct  its  roadbed  as  to  not  divert, 
to  the  injury  of  appellee's  land,  waters  from  their  natural  course, 
but  also  after  so  constructing  its  roadbed,  to  keep  it  in  such  a  con- 
dition as  to  not  so  divert  such  waters.  (Clark  v.  Dyer,  81  Texas, 
343;  International  &  G.  N.  Ry.  Co.  v.  Davis,  29  S.  W.,  483;  Sellers 
V.  Texas  Cent.  Ey.  Co.,  81  Texas,  458.) 

The  assignments  of  error,  insofar  as  they  present  questions  likely 
to  arise  on  another  trial  and  not  disposed  of  by  what  we  have  said, 
relate  to  the  sufficiency  of  the  evidence,  and  will  not  be  considered. 

The  judgment  is  reversed  and  the  cause  is  remanded  for  a  new  trial 

Reversed  and  remanded. 


Mrs.  Julia  DeSteagueb  v.  A.  B.  Pittman  bt  al. 

Decided  March  4«   1009. 

1. — ^Vendor  and  Vendee— Defect  in  Title. 

The  defect  in  the  title  to  land  which  will  warrant  a  vendee  in  offsetting 
against  the  purchase  money  the  amount  paid  to  extinguish  it,  must  be  such 
as  will  amount  to  a  breach  of  the  covenant  of  warranty  upon  which  the  sale 
of  the  land  was  made.  A  mere  cloud  upon  the  title  or  claim  not  capable  of 
enforcement  against  the  vendee  would  not  constitute  such  defect. 

8. — ^Vendor  and  Vendee— Beioiiiion — ^Estoppel. 

Where  the  vendor  and  vendee,  on  failure  of  the  latter  to  complete  the  pur- 
chase of  the  land,  destroyed  by  agreement  the  deed  and  notes,  and  the  vendee 
agreed  that  another  might  purchase  from  the  vendor  by  paying  the  balance  of 
purchase  money  due  under  the  former  sale,  such  transaction,  if  not  a  legal 
rescission  of  the  first  contract,  estopped  the  vendee  from  asserting  claim  to  the 
land  against  the  subsequent  purchaser. 

8. — ^Landlord  and  Tenant — ^Estoppel. 

The  tenant  under  a  vendee  of  land  could  not  dispute  his  landlord's  title, 
and  a  payment  to  him  by  the  landlord  in  extinguishing  the  claim  which  he 
was  estopped  from  making  could  not  be  asserted  by  the  landlord  as  an  offset 
asainst  his  vendor's  suit  for  purchase  money,  as  being  made  under  the  necessity 
of  protecting  his  title  and  obtaining  possession. 

4. — ^Vendor  and  Vendee — Ontstanding  Title — Oifset. 

The  vendee  cannot  offset  against  the  purchase  money  the  -cost  of  extin- 
guishing an  outstanding  title  of  which  he  knew  at  the  time  of  the  purchase. 

Appeal  from  the  District  Court  of  Panola   County.     Tried  below 
before  Hon.  W.  C.  Buford. 

W.  R,  Anderson,  for  appellant 
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H.  W.  Nelson,  for  appellees. — In  a  suit  upon  a  note  given  for  land, 
where  the  vendee  has  purchased  a  paramount  outstanding  title,  he 
will  be  allowed  the  costs  and  expenses  of  his  purchase  of  such  out- 
standing title,  as  the  same  enures  to  the  benefit  of  the  vendor.  Den- 
son  V.  Love,  58  Texas,  468;  McClelland  v.  Moore,  48  Texas,  360; 
Oury  V.  Saunders,  77  Texas,  281;  Williams  v.  Finley,  99  Texas,  471. 

HODGES,  AssociXte  Justice. — Appellant  owned  a  tract  of  land 
in  Panola  County  which  was  sold  to  Pittman,  the  appellee,  in  March, 
1902,  the  consideration  being  $100  cash  and  five  notes  for  $89.50 
each,  due  annually  thereafter,  the  last  of  which  matured  November  1, 
1905.  Upon  a  failure  to  pay  the  last  mentioned  note  this  suit  was 
instituted,  asking  for  judgment  for  principal  and  interest  and  a 
foreclosure  of  the  vendor's  lien  which  had  been  retained  to  secure 
payment.  Pittman  admitted  the  execution  of  the  note  and  the  ex- 
istence of  the  lien,  but  pleaded  an  offset  amounting  to  $60,  which 
he  claims  to  have  paid  to  cure  a  defect  in  his  title  and  in  order  tb 
obtain  possession  of  the  tract  of  land  purchased.  Judgment  was 
rendered  against  him  for  the  amount  of  the  note  and  interest  less 
the  offset  claimed,  and  the  appellant  has  appealed. 

The  defense  relies  upon  that  principle  of  law  which  permits  the 
vendee  to  offset  against  the  purchase  money  whatever  sum  he  pays 
for  the  perfection  or  protection  of  the  title  he  obtained  from  the 
vendor,  as  enunciated  in  the  cases  of  Denson  v.  Love,  58  Texas,  468, 
and  Oury  v.  Saunders,  77  Texas,  281,  13  S.  W.,  1032.  The  defect 
in  the  title,  for  the  curing  of  which  the  expenditure  is  made  and 
reimbursement  claimed,  must  be  such  as  would  amount  to  a  breach 
of  the  covenant  of  warranty  upon  which  the  sale  of  the  land  was 
made.  A  mere  cloud  upon  the  title,  or  a  colorable  claim,  when  not 
accompanied  by  a  substantial  legal  or  equitable  right  to  the  land, 
capable  of  enforcement  against  the  vendee,  would  not  furnish  such 
a  defect  in  the  title  conveyed  as  to  authorize  the ,  vendee  to  offset 
against  the  demand  for  the  purchase  money  any  sum  he  may  have 
paid  in  quieting  his  title  or  preserving  his  peace. 

The  record  shows  that  some  years  prior  to  the  time  Pittman  bought 
the  land  it  had  been  sold  by  the  appellant's  husband  to  one  Walter 
Bodgers,  who  made  a  cash  payment  of  about  $50  and  gave  notes  for 
the  remainder  of  the  purchase  money.  Eodgers  died  without  having 
paid  more  on  the  land,  leaving  a  widow  surviving  him.  The  cir- 
cumstances under  which  Pittman  bought  the  land  appear  to  be  some- 
what as  follows:  Bryan,  an  agent  of  the  appellant,  made  a  visit  to 
see  Mrs.  Bodgers  about  the  place  after  the  death  of  her  husband. 
Pittman  had  a  mill  on  the  land;  he  saw  the  agent  upon  this  occasion 
and  proposed  to  "take  up  the  Walter  Bodgers  trade,  as  it  stood,  pay 
the  land  out  and  get  possession  of  it  by  agreeing  with  the  widow, 
and  without  any  further  process.*^  This  was  agreed  to  by  the  agent. 
Pittman  testifies:  "I  told  Katy  (meaning  Mrs.  Bodgers)  I  would 
stand  in  Walter's  stead,  if  she  would  not  object,  and  she  agreed  for 
me  to  do  so.  I  do  not  know  of  my  own  knowledge  what  amount 
Walter  Bodgers  paid  on  the  place,  and  only  know  from  Jiearsay  what 
amount  he  was  to  pay  for  the  place,  and  I  know  he  lived  on  the 
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place  about  five  years.  ...  I  did  tell  Mr.  Bryan  that  I  had 
talked  the  matter  over  with  Katy  Rodgers  and  had  come  to  an  un- 
derstandings and  that  we  understood  each  other.  She  agreed  with 
me  to  let  me  take  up  the  trade  that  Walter  Rodgers  had  without  any 
new  terms  and  price  with  Mr.  Bryan,  and  back  interest  on  the  Walter 
Rodgers  purchase,  also  back  taxes  which  I  paid.  When  I  executed 
my  notes  for  this  land  I  did  not  know  at  that  time  what  rights  Katy 
Rodgers  claimed  to  the  land.  I  did  know  at  that  time  that  her 
husband  had  bought  the  land,  and  I  did  know  when  I  bought  the 
land»that  Katy  Rodgers  was  in  possession  of  the  land  because  she 
was  living  on  the  land.  I  did  rent  land  to  her  (second)  husband, 
Mr.  Gary,  while  she  was  living  on  the  land  with  him.'^ 

The  record  also  shows  that  some  time  after  the  death  of  Rodgers, 
and  probably  after  the  land  was  sold  to  Pittman  (although  it  is  not 
clear  as  to  that),  Judge  Boren,  as  the  agent  of  the  appellant,  called 
on  Mrs.  Rodgers  for  the  purpose  of  settling  whatever  claim  she  had 
to  the  land.  The  deed  from  DeSteaguer  to  Rodgers  never  having 
been  put  on  record,  both  it  and  the  note  which  had  been  given  by 
Rodgers  were  destroyed,  the  parties  thinking  this  would  have  the 
effect  of  extinguishing  whatever  right  Mrs.  Rodgers  might  have  to 
the  land  as  against  the  appellant.  As  to  his  purpose  in  paying  the 
$60  claimed  as  an  offset,  and  the  conditions  under  which  it  was 
done,  Pittman  thus  testifies:  "About  the  time  the  last  note  became 
due,  or  just  before  it  became  due,  Mr.  Gary,  who  had  married  Rodgers* 
widow,  came  to  me  in  August,  I  believe,  to  get  some  lumber  to  build 
a  mill;  or  to  repair  a  mill,  and  I  told  him  I  would  want  the  place 
in  the  fall  to  go  to  work  on,  and  asked  him  if  he  intended  to  move, 
and  he  said  he  did  not  aim  to  move  off.  .  .  .  He  said  he  would 
not  move  because  I  had  no  title  to  the  place.*'  Then  follow  state- 
ments concerning  a  visit  to  an  attorney  for  consultaition  and  a  re'l^uest 
to  Mr.  Bryan  to  have  the  matter  adjusted  before  he  (Pittman)  paid 
the  last  note,  after  which  the  witness  continues:  "The  claim  that 
Mrs.  Rodgers  had  to  the  land  was  that  Walter  Rodgers  had  paid  the 
$50,  and  I  don't  know  whether  Walter  Rodgers  had  any  deed  or  not. 
.  .  .  They  did  move  from  there  (the  place)  in  February  after  the 
note  that  fell  due  in  November,  and  I  gave  them  one  and  a  half  bales 
of  lint  cotton,  and  the  cotton  was  worth  $40  per  bale,  or  I  gave  them 
$60  to  get  them  to  move  off  and  they  gave  me  a  quitclaim  deed. 
Mrs.  Rodgers  was  living  on  the  place  at  the  time  I  got  it  and  staid 
there  all  the  time  till  I  bought  them  off.  Mr.  Bryan  did  not  offer  to 
adjust  the  title  for  me.  Judge  Boren,  after  he  got  the  notes  for 
collection,  did  agree  to  adjust  the  title,  but  failed  to  do  so  and  I 
had  to  do  it  myself.  I  never  did  see  the  deed  from  Mrs.  DeSteaguer 
to  Walter  Rodgers,  nor  the  note." 

The  question  is,  did  the  claim  of  Mrs. '  Rodgers,  here  mentioned  by 
Pittman,  amount  to  an  outstanding  title  which  he  was  compelled  to 
purchase  in  order  to  protect  himself?  The  burden  of  proving  that 
such  a  title  existed  rested  on  Pittman;  and  unless  the  evidence  upon 
which  he  relies  is  sufficient,  prima  facie  at  least,  to  show  that  fact, 
he  was  not  entitled  to  the  offset.  What  character  of  deed  was  given 
to  Walter  Rodgers  by  DeSteaguer  is  not  shown;  it  may  have   been, 
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and  probably  was,  a  deed  reserving  a  vendor^s  lien  to  secure  the  de- 
ferred payments.  If  so,  it  vested  in  Rodgers  only  an  equity  in  the 
land,  the  superior  legal  title  remaining  in  the  vendor.-  Not  having 
paid  the  purchase  money,  Eodgers  never  acquired  more.  Without 
undertaking  to  say  whether  the  destruction  of  the  Bodgers  deed  and 
notes  by  agreement  of  the  parties  had  the  legal  effect  of  rescinding 
the  contract  by  which  the  land  was  sold  to  Rodgers,  and  of  extin- 
guishing whatever  equity  had  been  acquired  by  him  in  the  land,  it 
certainly  would  operate  to  estop  Mrs.  Rodgers  from  thereafter  assert- 
ing any  claim  to  the  land  against  Pittman,  he  having  purchased 
with  her  consent  and  express  agreement.  Mrs.  Rodgers  and  her 
second  husband,  Gary,  were  also  estopped  from  asserting  any  claim 
against  the  title  of  Pittman,  because  they  rented  the  land  from  him, 
thereby  becoming  his  tenants,  and  thus  acknowledging  his  superior 
title.  They  could  not  at  the  expiration  of  their  tenancy  set  up 
against  their  landlord  the  claim  to  ownership  resting  upon  the  former 
deed  to  Rodgers.  Casey  v.  Hanrick,  69  Texas,  48,  6  S.  W.,  405; 
Juneman  v.  Franklin,  67  Texas,  411,  3  S.  W.,  562;  Cobb  v.  Robert- 
son, 99  Texas,  138.  The  possession  of  Gary  and  wife  as  tenants  of 
Pittman  was  the  possession  of  Pittman,  and  he  can  not  now  claim 
that  possession  was  not  delivered  to  him  by  DeSteaguer.  The  sum 
which  he  may  have  paid  his  tenants  to  get  them  off  the  land  would 
not  be  a  valid  claim  against  the  demand  for  the  purchase  money 
which  he  contracted  to  pay. 

There  is  another  fact  which  we  think  is  apparent  from  the  record 
and  which  is  sufficient  to  defeat  the  offset  interposed  by  Pittman. 
The  evidence  is  sufficient  to  show  as  a  matter  of  law  that  he  had 
knowledge  of  the  facts  upon  which  Mrs.  Rodgers,  or  her  second  hus- 
band, based  the  hostile  claim  to  the  land.  It  is  a  well  settled  prin- 
ciple of  law  that  the  vendee  can  not  offset  against  the  purchase  money 
the  cost  of  extinguishing  an  outstanding  title  of  which  he  knew  at 
the  time  of  the  purchase.  May  v.  I  vie,  68  Texas,  379,  4  S.  W.,  641; 
Pagan  v.  McWhirter,  71  Texas,  569,  9  S.  W.,  677;  Brock  v.  South- 
wick,  10  Texas,  65;  Haralson  v.  Langford,  66  Texas,  113,  18  S.  W., 
339.  Pittman  knew  that  the  first  husband  of  Mrs.  Rodgers  had 
bought  the  land  and  paid  some  money  on  it.  He  evidently  knew 
the  terms  of  the  trade  between  Rodgers  and  DeSteaguer,  because  he 
says  he  proposed  to  "take  up  Rodgers'  trade  and  pay  the  land  out 
without  any  further  process.*'  He  purchased  the  land  with  Mrs. 
Bodgers  on  it,  and  permitted  her  and  her  second  husband  to  remain 
there  for  five  years. 

We  think  the  record  shows  a  state  of  facts  wholly  insufficient  to 
defeat  the  right  of  appellant  to  collect  the  full  sum  sued  for.  How- 
ever, we  do  not  feel  disposed  to  reverse  this  case  and  render  judg- 
ment, for  the  reason  that  the  record  shows  that  the  pleadings  of 
the  appellant  as  to  attorney's  fees  are  not  sufficient  to  authorize  a 
judgment  for  that  sura.  Elmore  v.  Rugely,  48  Texas  Civ.  App.,  456; 
Young  V.  State  Bank,  ante,  206.  This  defect  might  be  cured  by  an 
amendment,  and  proof  be  miade  which  would  justify  such  a  recovery. 
To  remand  the  case  will  also  give  to  the  appellees  an  opportunity,  upon 
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another  trial  to  meet  the  objections  here  sustained  to  the  proof  offered 
in  support  of  their  offset. 

The  judgment  of  the  District  Court  will  therefore  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Fannie  Munroe^  Administratrix^  v.   Green  Munbge. 

Decided  March  6,   1909. 

1. — ^Briefs — Grouping  Asilirnmeiits  of  Error  . 

Assi^ments  of  error,  complaining  of  the  rulings  on  special  exceptions  to 
the  petition. and  presenting  various  different  and  wholly  disconnected  questions, 
cannot  be  grouped  and  presented  as  one  assignment. 


^Exceptions  to  Pleading!. 

Under  an  assignment  of  error  complaining  of  a  ruling  upon  a  special  ex- 
ception to  the  petition,  the  statement  must  point  out  the  particular  portion 
of  the  petition  excepted  to,  and  set  out  or  give  the  substance  of  the  exception. 

8. — Limitation — Note— Yendon'  lien — ^Petition — Snbrogatlon — ^Payment  of  Par- 

ohaie  Honey. 

V^here  the  plaintiff  in  his  petition  sought  to  recover  on  a  note  and  to 
foreclose  a  vendor's  lien  therein  expressly  ^ven,  but  alleged  that  the  con- 
sideration of  the  note  was  the  payment  by  him  of  the  purchase  money  for  the 
land  sold  by  a  third  party  to  the  maker,  and  that  by  such  payment  he  was 
subrogated  to  the  vendor's  lien  held  by  such  party,  and  it  appeared  that  the 
note  was  not  barred  by  limitation,  an  exception  to  the  petition  on  the  ground 
that  subrogation  arises  from  implied  contract  and  therefore  is  Imrred  in  two 
years,  and  that  the  petition  showed  that  the  action  was  barred,  was  properly 
overruled.  The  petition  did  not  seek  to  foreclose  the  lien  arising  by  subroga- 
tion, but  the  express  lien  £:iven  in  the  instrument. 

4. — ^Homestead — ^Xien — Surviving  Wife— Notice. 

The  proposition  that  the  homestead  claim  of  the  surviving  wife  in  the 
property  of  the  deceased  husband  is  superior  to  any  lien  of  which  the  wife 
had  no  notice  at  the  time  of  the  husband's  death,  is  not  sound.  If  the  lien 
asserted  be  a  valid  one,  it  is  immaterial,  as  against  the  homestead  claim  of 
the  surviving  wife,  that  she  had  no  notice  of  its  existence  prior  to  the  death 
of  the  husband. 

6. — Same— Lien — Subrogation. 

Where  the  plaintiff  sought  to  foreclose  an  express  lien  given  in  the  note 
sued  on,  and  did  not  seek  to  foreclose  the  lien  he  alleged  he  acquired  by  snb^ 
rogation,  in  the  absence  of  a  showing  that  the  property  was  the  homestead  of 
husband  and  wife  at  the  time  the  express  lien  was  given,  and  as  against  the 
homestead  claim  of  the  surviving  wife,  the  issue  of  subrogation  was  not  ma- 
terial. 

• 
6. — ^Vendor's  Lien — Subrogation. 

It  seems  that  evidence  showing  that  the  plaintiff  paid  a  vendor's  lien  note 
due  by  the  vendee,  and  that  the  vendee  subsequently  acknowledged  that  such 
payment  was  made  for  him  and  that  plaintiff  was  entitled  to  a  lien  upon  the 
land  to  secure  him  in  the  repayment  of  said  sum,  was  sufficient  to  sustain  a 
finding  that  the  payment  by  plaintiff  was  at  the  request  of  said  vendee  and 
with  the  understanding  and  agreement  that  he  should  thereby  become  subro- 
gated to  the  lien  held  by  the  vendor. 
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7.— Brief— Aaslgiinieiitf  of  Brror. 

An  assignment  of  error  complaining  that  "the  court  erred  as  shown  by  bills 
of  exee]^tion  one  to  six  inclusiye,"  does  not  point  out  the  error  so  as  to  require 
oonsideration. 

Appeal  from  the  District  Court  of  Grimes  Coiinly.  Tried  below 
before  Hon.  Gordon  Boone. 

Haynes  Shctnnon,  for  appellant. — Subrogation  arises  from  implied 
contract  and  therefore  is  barred  in  two  years;  and  when  such  fact 
appears  from  plaintiff's  petition  the.  defect  is  properly  reached  by 
special  exception.     Faires  v.  Cockerell,  88  Texas,  434. 

Hie  homestead  claim  of  the  surviving  wife  is  superior  to  an  un- 
recorded or  implied  lien  of  which  she  has  no  notice  at  the  time  of 
her  husband's  death ;  and  when  a  man  dies  leaving  no  property  except 
the  homestead,  and  without  issue,  such  homestead  descends  to  the 
wife  free  of  every  incumbrance,  save  and  except  taxes  and  liens  for 
purchase  money  of  which  she  had  notice  at  the  time  of  her  husband's 
death.  Constitution  of  Texas,  art.  16,  sec.  50;  GriflSe  v.  Maxey,  58 
Texas,  210;  McLane  v.  Paschal,  47  Texas,  366;  Bev.  Stats.,  art. 
2046;  Reeves  v.  Petty,  44  Texas,  249;  Gay  lord  v.  Loughridge,  60 
Texas,  676. 

To  entitle  anyone  to  subrogation  to  the  rights  of  the  original 
vendor,  the  original  claim  must  be  paid  by  such  party  at  the  request 
of  the  original  vendee;  and  where  the  claim  is  paid  voluntarily  with- 
out solicitation  the  right  of  subrogation  does  not  exist.  That  is  to 
say,  where  a  party  becomes  liable  for  the  payment  of  a  claim,  and 
such  liability  was  contracted  at  the  request  and  for  the  benefit  of  the 
original  vendor  and  not  the  original  vendee,  he  can  not  by  paying 
the  claim  for  which  he  haa  voluntarily  become  liable  become  subro- 
gated to  all  of  the  rights  of  the  original  vendor.  Oury  v.  Saunders, 
77  Texas,  280 ;  Ruhl  v.  Kaufifman,  65  Texas,  723. 

W.  W.  Meachttm,  for  appellee. 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  the 
appellee  against  the  appellant,  Fannie  Munroe,  in  her  individual 
capacity  and  as  administratrix  of  the  estate  of  Alonzo  Munroe,  de- 
ceased, and  against  other  defendants  who  were  heirs  at  law  of  said 
Alonzo  Munroe,  to  recover  the  amount  due  upon  a  note  for  $200 
eiecated  by  said  Alonzo  Munroe  in  favor  of  appellee  on  November  1, 
1906;  and  to  foreclose  an  alleged  vendor's  lien  upon  a  tract  of  thirty 
acres  of  land  on  the  Jesse  Grimes  ^survey,  in  Grimes  County,  to  secure 
the  payment  of  said  note. 

The  petition  alleges  in  substance  that  on  the  Ist  day  of  February, 
1900,  John  T.  McGinty  sold  and  conveyed  the  thirty  acres  of  land 
before  mentioned,  and  which  is  fully  described  in  the  petition,  to 
Alonzo  Munroe  for  a  consideration  of  $200  cash  and  a  note  for  $100, 
payable  ten  months  after  date  with  interest  at  ten  percent  per  annum, 
for  the  payment  of  which  a  vendor's  lien  was  especially  reserved  in 
Vol.  LIV  Civil— 21. 
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the  deed  conveying  said  land;  that  the  said  Green  Munroe,  appellee, 
•paid  the  said  $200  cash  payment  mentioned  in  said  deed^  and  signed 
said  note  for  $100  with  said  Alonzo  Munroe,  and  subsequently  paid 
the  full  amount  due  upon  said  note  and  thereby  became  subrogated 
to  the  vendor's  lien  held  by  McGinty;  that  thereafter,  on  the  Ist 
day  of  November,  1905,  the  said  Alonzo  Munroe  being  indebted  to 
the  appellee  in  the  sum  of  $200,  balance  due  him  of  the  monies  paid 
by  him  in  the  purchase  of  said  land  as  aforesaid,  executed  and  deliv- 
ered to  him  the  following  note: 

"State  of  Texas, 
County  of  Grimes. 

"November  the  1st.,  1905. 

"On  or  befour  'the  first  day  of  October,  1906,  I  promis  to  pay  to 
Green  Munroe  the  sum  of  $200  two  hundred  dollars  for  value  Be- 
ceived  with  tin  Per  Cent  intrust  from  dftte  to  date  this  the  Being 
Nov.  the  1st.  1905. 

"This  note  is  allso  for  $200,  two  hundred  dollars  Payed  by  Green 
Munroe  on  a  certain  Tract  or  parcil  of  land  sichuated  and  Being  in 
Grimes  County,  Tex.  Said  land  containing  30  acres  in  the  Jesse 
Grimes  headright  and  deeded  to  Alonzo  Munroe  by  J.  T.  McGinty. 

"I  all  so  convey  tiiis  Note  to  Green  Munroe  as  a  vendorse  lean 
Note  on  said  described  land.  A.  L.  Monroe.'^ 

"J.  T.  McGinty. 

It  is  further  alleged  that  the  note  was  duly  authenticated  and 
presented  to  the  appellant  administratrix  for  allowance  as  a  claim 
against  the  estate  of  Alonzo  Munroe,  deceased,  but  that  she  refused 
to  allow  the  same  or  any  part  thereof.  The  prayer  is  for  judgment 
against  the  administratrix  for  amount  due  upon  said  note  and  for 
foreclosure  against  all  of  the  defendants  of  the  lien  upon  said  thirty 
acres. 

The  defendant,  Fannie  Munroe,  answered  by  general  and  special 
exceptions,  and  general  denial,  and  by  special  plea  in  which  it  is 
alleged  in  substance  that  the  thirty  acres  of  land  was  the  homestead 
of  herself  and  her  deceased  husband,  Alonzo  Munroe,  at  the  time  the 
note  sued  on  was  executed,  and  that  the  attempt  on  the  part  of  the 
plaintiff  and  said  Alonzo  Munroe  to  create  a  lien  upon  said  land  was 
without  her  consent  and  was  a  fraud  upon  her  homestead  rights ; 
that  the  said  Alonzo  was  not  indebted  to  plaintiff  in  any  amount  at 
the  time  said  note  was  executed,  and  that  said  instrument  was  ex- 
ecuted by  him  for  the  purpose  of  defrauding  her  and  defeating  her 
homestead  rights  in  said  land,  she  and  her  said  husband  Alonzo  not 
being  upon  friendly  terms  at  the  time  said  instrument  was  executed. 
She  further  specially  pleaded  that  the  instrument  sued  on  is  void 
because  it  was  not  originally  written  as  one  instrument,  but  was  on 
two  separate  pieces  of  paper,  and  was  mere  memoranda  not  intended 
as  a  complete  instrument,  and  "that  said  pretended  instrument  was 
patched  and  put  together  by  plaintiff's  attorney,  and  plaintiff's  said 
attorney  was  the  first  person  to  arrange  said  instrument  in  such  form 
that  it  has  the   appearance  of  a  single  and   continuous  instrument. 
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Thftt  said  instrument  at  the  time  of  its  execution  and  for  a  long 
while  thereafter  was  void  for  want  of  proper  fonn  and  identification/* 
This  plea  was  verified  by  oath  of  said  defendant. 

Other  defendants  waived  citation  and  filed  answer  admitting  the 
truth  of  plaintiff's  allegations^  and  joining  in  his  prayer  for  recovery 
of  the  iimount  due  on  the  note  and  for  foreclosure  of  the  lien.  The 
cause  was  tried  by  the  court  without  a  jury  and  judgment  rendered 
in  favor  of  plaintiff  in  accordance  with  the  prayer  of  his  petition. 

The  appellant's  assignments  of  error  one  to  twelve,  inclusive,  omit- 
ting assignment  number  seven,  are  grouped  and  presented  together. 
These  assignments  complain  of  the  rulings  of  the  court  upon  the 
general  demurrer  and  special  exceptions  to  plaintiff's  petition  pre- 
sented by  the  appellant  in  the  court  below.  The  assignments  com- 
plaining of  the  rulings  on  the  special  exceptions  present  various  dif- 
ferent and  wholly  disconnected  questions,  and  it  is  clear  that  under 
the  rules  they  can  not  be  grouped  and  presented  as  one  assignment. 
In  addition  to  this,  the  statement  following  the  assignments  does  not 
point  out  the  particular  portions  of  the  petition  excepted  to  and  does 
not  set  out  or  give  the  substance  of  the  defendant's  exceptions  to  the 
petition.  Under  the  rules  governing  the  preparation  of  briefs  and 
the  manner  of  presenting  questions  for  the  decision  of  Appellate 
Courts^  we  are  not  required  to  consider  any  of  these  assignments. 
We  have  examined  the  petition  to  ascertain  whether  it  alleges  a 
cause  of  action,  and  it  is  sufficient  in  this  respect  and  therefore  was 
not  subject  to  a  general  demurrer.  If  we  should,  notwithstanding 
the  violation  of  the  rules  above  mentioned,  consider  the  single  prop- 
osition advanced  by  appellant  under  the  various  assignments  com- 
plaining of  the  rulings  of  the  court  upon  the  special  exceptions,  the 
assignment  to  which  said  proposition  relates  could  not  be  sustained. 
The  proposition  is  as  follows: 

''Proposition  of  law  under  the  fifth  assignment  of  error. — Subro- 
gation arises  from  implied  contract  and  therefore  is  barred  in  two 
years;  and  when  such  fact  appears  from  plaintiff's  petition  the  de- 
fect is  properly  reached  by  special  exception." 

The  fifth  assignment  of  .error  is  as  follows:  ''The  court  erred  in 
overruling  paragraph  'd'  of  defendant's  special  exception,  which 
said  exception  was  that  plaintiff's  petition  showed  on  its  face  that 
if  plaintiff  ever  had  a  lien  against  the  property  in  question  that  said 
lien  was  barred  by  the  statute  of  limitations  of  two  and  four  years, 
which  said  period  of  limitation  the  defendant  here  specially  invokes 
in  bar  of  plaintiff's  lien  and  claim." 

Plaintiff's  petition  seeks  to  recover  upon  a  written  instrument  and 
to  foreclose  the  express  lien  given  by  said  instrumenrt  While  the 
petition  does  allege  that  the  consideration  for  the  note  was  the  pay- 
ment by  plaintiff  of  the  purchase  money  for  the  land  sold  by  McOinty 
to  Alonzo  Munroe,  and  that  by  such  payment  he  was  subrogated  to 
the  vendor's  lien  held  by  McGinty,  he  does  not  sue  upon  the  implied 
promise  arising  from  such  payment  by  him,  nor  seek  to  foreclose  the 
lien  to  which  he  alleges  he  was  subrogated  by  such  payment,  but,  aa 
before  stated,  declares  upon  the  note  and  the  express  lien  therein 
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given,  and  this  note,  as  set  out  in  the  petition,  was  not  barred  by 
limitation  at  the  time  the  suit  was  filed. 

The  next  assignment  of  error  presented  in  the  brief  and  its  ac- 
companying propositions  and  statements  are  as  follows: 

"The  court  erred  in  rendering  judgment  for  the  plaintiff  because 
the  same  is  contrary  to  the  law  and  the  evidence  in  this :  That  there 
is  no  allegation  nor  proof  that  Green  Munroe  was  ever  requested  by 
Alonzo  Munroe  to  pay  off  the  original  vendor's  lien  against  the  prop- 
erty in  question,  or  that  said  original  vendor's  lien  if  paid  by  the 
said  Green  Munroe  would  be  subrogated  to  the  rights  of  the  original 
vendor.  That  the  evidence  showed  that  the  property  in  question  was 
the  homestead  of  the  ^aid  Fannie  Munroe  at  the  time  the  instrument 
sued  on  was  executed,  and  that  said  property  belongs  to  the  said 
Fannie  Munroe  as  surviving  wife  of  Alonzo  Munroe.  That  the  evi- 
dence showed  thait  the  instrument  sued  on  was  a  fraudulent  attempt 
on  the  part  of  plaintiff  and  the  defendant's  husband  to  deprive  de- 
fendant of  her  homestead  rights.  That  all  of  the  evidence  showed 
that  the  defendant's  homestead  rights  had  attached  to  the  property 
in  question  without  notice  of  any  kind  of  plaintiff's  pretended  claim. 
That  all  of  the  evidence  showed  that  the  instrumen>t  sued  on  was 
without  consideration  and  void.  That  all  of  the  evidence  showed 
that  the  property  in  question  was  defendant's  homestead,  and 
that  her  homestead  rights  are  superior  to  plaintiff's  claim.  That  all 
of  the  evidence  shows  that  plaintiff's  claim  is  fraudulent.  The  plain- 
tiff failed  to  prove  that  the  original  vendor's  lien  was  paid  oif  and 
satisfied  under  circumstances  which  entitles  him  to  subrogation.  Be- 
cause the  plaintiff  failed  to  prove  his  material  allegations  to  the 
extent  he  would  be  entitled  to  recover," 

"First  proposition  of  law  under  the  fifteenth  assignment  of  error: 
The  homestead  claim  of  the  surviving  wife  is  superior  to  an  unre- 
corded or  implied  lien  of  which  she  has  no  notice  at  the  time  of 
her  husband's  death;  and  when  a  man  dies  leaving  no  property  except 
the  homestead,  and  without  issue,  such  homestead  descends  to  the 
wife  free  of  every  incumbrance,  save  and  except  taxes  and  liens  for 

Surchase  money  of  which  she  had  notice  at^the  time  of  her  husband's 
eath. 

"Statement: — Fannie  Munroe  testified  that  her  husband  died  in 
"Waller  County,  Texas,  during  the  year  1905,  and  that  she  was  with 
him  at  the  time  of  his  death.  That  after  her  husband's  death  'old 
man  Munroe  erhowed  me  that  note.  When  he  showed  it  to  me  I  told 
him  I  did  not  know  anything  about  it;  that  I  never  saw  it  before 
in  my  life.  This  thirty  acres  of  land  is  the  only  land  I  own.  It  is 
the  only  homestead  I  possess.  It  is  the  only  land  he  had.'  Plaintiff 
alleged  in  his  petition,  to  which  he  subsequently  testified,  that  the 
land  was  bought  from  J.  T.  McGinty  in  the  year  1900  in  the  name 
of  Alonzo  Munroe,  and  he  signed  a  note  with  Alonzo  Munroe  for  the 
balance  of  the  purchase  money,  which  note  was  payable  about  Jan- 
uary 1,  1901,  and  that  he  paid  this  note  off  when  it  fell  due;  that 
the  note  sued  on  was  executed  on  November  1,  1905,  to  reimburse 
plaintiff  for  this  money.  Ed.  Munroe  testified  for  the  plaintiff  that 
Alonzo  Munroe  worked  the  thirty  acres  of  land  for   several  years. 
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but  that  his  father  paid  the  taxes.     That  Alonzo  Munroe  married  in 
1902,    That  a  crib  was  built  on  the  lamd  and  part  of  it  waa  fenced/' 

"Second  proposition  of  law  under  the  fifteenth  assignment  of  error: 
To  entitle  anyone  to  subrogation  to  the  rights  of  the  original  vendor, 
the  original  claim  must  be  paid  by  such  party  at  the  request  of  the 
original  vendee;  and  where  the  claim  is  paid  on  land  voluntarily 
without  solicitation,  the  right  of  subrogation  does  not  esist.  That 
is  to  say,  where  a  party  becomes  liable  for  the  payment  of  a  claim, 
and  sudi  liability  was  contracted  at  the  request  And  for  the  benefit 
of  the  original  vendor  and  not  the  original  vendee,  he  can  not,  by 
paying  the  claim  for  which  he  has  voluntarily  become  liable,  become 
subrogated  to  all  of  the  rights  of  the  original  vendor. 

"Statement: — The  only  evidence  that  even  suggests  in  the  leart 
that  Alonzo  Munroe  ever  requested  Green  Munroe  to  sign  the  original 
note  was  the  evidence  of  J.  T.  Bowen,  who  testifies,  *A11  I  know  ia 
that  they  instructed  me  to  deed  it  to  Alonzo,  and  Qreen  would  sign 
the  note.'  McGinty  testified  that,  ^Deeded  the  land  to  Alonzo  Mun- 
roe. That  was  the  way  they  told  me  to  write  the  deed.  When  the 
note  was  first  written  Green's  name  was  in  it.'  There  was  no  positive 
testimony  on  this  point,  but  the  natural  inference  from  the  entire 
testimony  is  that  Green  signed  the  note  at  the  request  of  McGinty." 

The  proposition  that  the  'homestead  claim  of  the  wife  in  the  prop- 
erty of  the  deceased  husband  is  superior  to  any  lien  of  which  the 
wife  bad  no  notice  at  the  time  of  her  husband's  deaths  can  not  be 
sustained.  If  the  lien  asserted  by  the  plaintiff  was  a  ^lid  lien,  it 
is  immaterial  that  the  defendant  had  no  notice  of  its  existence  prior 
to  the  death  of  Alonzo  Munroe. 

The  point  presented  by  the  second  proposition  above  set  out  is 
equally  immaterial.  As  before  stated,  the  plaintiff  sought  no  recovery 
by  reason  of  his  alleged  subrogation  to  the  lien  held  by  the  vendor 
McGinty,  but  sought  to  enforce  the  express  lien  given  in  the  instru- 
ment sued  on  and  therefore  the  issue  of  subrogation  was  not  a  mate- 
rial issue  in  the  case  unless  the  property  was  the  homestead  of  appel- 
lant at  the  time  the  express  lien  was  given.  The  statement  under 
this  proposition  does  not  show  that  the  land  upon  which  the  lien 
was  given  was  the  homestead  of  appellant  at  the  time  the  lien  was 
created,  and  therefore  the  issue  of  subrogation  Is  not  material.  If, 
however,  this  question  was  material  to  a  decision  of  the  case,  we 
would  not  be  disposed  to  hold  that  the  evidence  showing  appellee 
paid  the  vendor's  lien  note  due  by  Alonzo  Munroe  and  that  the  said 
Alonzo  subsequently  acknowledged  that  such  payment  was  made  for 
him  and  that  appellee  was  entitled  to  a  lien  upon  the  land  to  secure 
him  in  the  repayment  of  said  sum,  was  not  sufficient  to  sustain  the 
finding  that  the  payment  by  appellee  was  at  the  request  of  said 
Alonzo  and  with  the  understanding  and  agreement  that  he  should 
thereby  become  subrogated  to  the  lien  held  by  the  vendor. 

The  remaining  assignment  of  error  presented  in  appellant's  brief 
M  as  follows:  "Fourteenth  assignment  of  error:  llie  court  erred 
as  shown  by  defendant's  bills  of  exception  one  to  six,  inclusive." 
This  assignment  does  not  point  out  the  error  complained  of  so  as  to 
require  our  consideration.     We  infer  from  the  statement  following 
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the  assignment  that  the  bills  of  exception  mentioQed  were  taken  to 
various  rulings  of  the  court  upon  objections  made  by  the  defendant 
to  evidence  offered  by  plaintiff.  If  the  rulings  indicated  by  this 
statement  were  intended  to  be  complained  of  by  the  assignment,  and 
the  assignment  could  be  considered,  it  could  not  be  sustained,  because 
the  propositions  submitted  thereunder  are  not  germane  to  the  as- 
signment. 

The  brief  of  appellant  presents  no  error  which  requires  or  author- 
izes a  reversal  of  the  judgment^  and  it  is  therefore  affirmed. 

Affirmed, 


Frank  Pohlk  v.  J.  L.  Bobertson  et  al. 

Decided  March  6,  1900. 

1. — Sohool  Land — ^Purehase  of  Additional  Land — Oocitpanoy — Statute  Oonftmed. 

Articles  4218f  and  4218^f,  Sayles  Civil  Statutes,  do  not  require  that  the 
purchaser  of  additional  school  lands  should  aver  in  his  sworn  application 
therefor  that  he  is  an  actual  resident  upon  his  home  section  or  "other  lands." 

8. — Same— Limitation — Case  Followed. 

An  award  of  school  land  by  the  Commissioner  of  the  Land  Office  after  it 
has  once  been  sold  and  while  the  sale  continues  in  force,  cannot  confer  upon 
the  second  purchaser  such  title  or  color  of  title  as  will  support  the  three  ^ean 
statute  of  limitation.  The  Commissioner  has  no  power  to  sell  while  a  valid 
sale  subsists.  The  efficacy  of  a  purchase  depends  on  a  compliance  with  the 
law  and  not  upon  the  consent  of  the  Commissioner.  Pohle  v.  Robertson,  102 
Texas,  274. 

Appeal  from  the  District  Court  of  Howard  Cotinty.  Tried  below 
before  Hon.  James  L.  Shepherd. 

Ed.  J.  Hamner,  for  appellant. 

« 

BecUl  Bros,  dk  McDugald  and  Douthit  &  Littler,  for  appellees. — 
The  law  in  force  under  which  the  applications  referred  to  in  Hiese 
assignments  were  made^  authorized  the  sale  of  these  lands  to  actual 
settlers  only,  and  an  application  for  additional  lands  under  said  law, 
which  did  not  show  that  the  applicant  was  an  actual  settler  on  his 
home  or  basic  section  at  the  time,  did  not  comply  with  the  law  and 
did  not  authorize  an  award  thereon.  Coates  v.  Bush,  23  Texas  Ci?. 
App.,  139;  art.  4218f,  Acts  1897,  p.  184. 

Limitation  will  run  regardless  of  the  three  years  occupancy  in 
favor  of  a  purchaser  and  occupancy  of  State  school  lands,  against  one 
having  the  right  of  action  of  trespass  to  try  title.  Parker  v.  Brown, 
80  Texas,  557;  Browning  v.  Estes,  3  Texas,  476;  Bobertson  v.  Wood, 
15  Texas,  5;  Curtain  v.  Gov.,  149  U.  S.,  662. 

SPEEB,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  instituted  by  appellant  against  appellees  to  recover  three  sec- 
tions of  State  school  land  in  Howard  County.  The  defendants 
pleaded,  in  addition  to  the  general  issue,  the  statutes  of  three  and 
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five  years  limitations.    There  was  an  instructed  verdict  for  the  defend- 
ants and  the  plaintiff  has  appealed. 

The  appellant,  who  claims  the  land  tinder  a  conveyance  from 
Drew  Pruitt,  offered  in  evidence  the  application,  affidavit  and  obliga- 
tion of  said  Pniitt  to  purchase  the  land  from  «the  State,  and  these 
instruments  were  excluded  upon  the  objection  that  the  applications 
did  not  show  the  applicant  wae  an  actual  settler  upon  his  basic  sec- 
tion. The  sworn  application  did  show  that  the  applicant  was  the 
owner  of  his  basic  section,  naming  it,  'heretofore  purchased  from  the 
State  and  occupied  for  three  consecutive  years  as  required  by  law, 
proof  of  which  has  been  sent  to  the  Land  Office  .  .  .  and  that  I 
am  not  acting  in  collusion  with  others  for  the  purpose  of  buying 
the  land  for  any  other  person  or  corporation,  and  that  no  other  per- 
son or  corporation  is  interested  in  the  purchase  save  and  except  my- 
self.'' In  excluding  this  testimony  upon  the  objections  made  we 
think  the  court  erred.  By  article  4318f,  Sayles'  Texad  Civil  Statutes, 
regulating  the  sale  of  public  free  school  lands,  it  is  provided:  "Any 
bona  fide  purchaser  who  has  heretofore  purchased  or  who  may  here- 
after purchase  any  lands  as  provided  herein,  shall  have  the  right  to 
purchase  other  lands  in  addition  thereto;  provided  that  the  total  of 
his  purchases  shall  not  exceed  four  sections  and  that  it  shall  not 
include  more  than  two  sections  of  agricultural  land,  upon  his  making 
oath  that  he  is  not  acting  in  collusion  with  others  for  the  purpose 
of  buying  the  land  for  any  other  person  or  corporation,  and  thait  no 
other  person  or  corporation  is  interested  in  the  purchase  thereof. 
And  if  he  or  his  vendor  has  already  resided  upon  his  home  section 
for  three  years,  or  when  he  or  his  vendor,  or  both  together,  shall 
have  resided  upon  it  for  three  years,  the  additional  lands  purchased 
may  be  patented  at  any  time.''  It  is  further  provided  in  article 
4218fff  that:  "Any  actual  bona  fide  owner  of  and  resident  upon 
any  other  lands  contiguous  to  said  lands  or  within  a  radius  of  five 
miles  thereof,  may  also  buy  any  of  the  aforesaid  lands,  but  in  such 
case  a  failure  to  reside  upon  either  his  other  lands  or  upon  a  part 
of  the  additional  lands  so  purchased  by  him  eo  as  to  make  his  owner- 
ship and  occupancy  thereof  continuous  for  three  years,  shall  work 
a  forfeiture  of  such  additional  lands  so  bought  from  the  State,  unless 
he  shall  have  sold  his  land  to  another  who  may  and  does  complete 
a  three  years  continuous' ownership  and  occupancy  of  and  residence 
upon  hifi  said  lands,  as  above  stated,  and  as  is  herein  required  of 
actual  settlers."  So  that,  however  essential  it  may  be  that  the  pur- 
chaser of  additional  lands  is  an  actual  resident  upon  his  home  section 
or  "other  lands,"  we  find  nothing  in  the  statutes  specifically  requir- 
ing the  applicant  for  such  additional  lands  to  state  in  his  sworn 
application  that  such  is  the  fact.  The  only  requirement  in  this 
respect  is  the  one  first  above  quoted  upon  the  matter  of  collusion. 
Such  is  the  effect  of  the  decision  in  Ratliff  v.  Terrell,  97  Texas,  522. 
For  the  error  of  the  court  in  excluding  these  instruments,  as  well 
as  the  deed  from  Drew  Pruitt  to  appellant,  which  latter  ruling  was 
based  on  the  former,  the  judgment  of  the  District  Court  must  be 
reversed  and  the  cauee  remanded. 

After  -ttiis  cause  w«s  originally  submitted  to  us  we  certified  to  the 
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Supreme  Court  whether  or  not  the  title  of^  appellees  to  the  school 
land  in  question^  setting  forth  such  title,  was  such  title  or  color  of 
title  under  the  statute,  as  will  give  title  by  limitation  of  three  years, 
it  being  admitted  on  the  trial  below  that  appellees  had  had  and  held 
peaceable  and  adverse  possession  for  more  than  three  years  after 
appellant's  cause  of  action  had  accrued  and  prior  to  the  commence- 
ment of  this  suit.  A  fuller  statement  of  the  certificate  may  be  seen 
by  a  reference  to  the  opinion  of  the  Supreme  Court.  Pohle  v.  Bob- 
ertson,  102  Texas,  274.  That  court,  not  without  complaint  as  to  the 
insufficiency  of  the  certificate,  however,  answered  that  ^Hhe  claim  of 
defendants,  assuming  the  validity  of  that  of  plaintiff,  does  not  con- 
stitute either  title  or  color  of  title  within  the  meaning  of  the  statute 
of  limitations."  We  of  course  in  certifying  the  question  did  not  state, 
as  indeed  we  could  not,  seeing  that  plaintiff's  evidence  was  all  ex- 
cluded, that  plaintiff's  title  was  good  or  bad,  but  necessarily  we  as- 
sumed, as  did  the  Supreme  Court,  that  it  was  good,  else  we  never 
would  have  certified  the  question  of  limitation  at  all.  If  plaintiff's 
title  was  for  any  reason  invalid,  the  question  of  limitation  would 
not  arise. 

Reversed  and  remanded. 


JOHKSON   ft  MORAN   V.    0.    P.   BUGHANAIT. 
Decided  March  6,  1909. 

1.— Affeney— Bevocation. 

As  a  contract  of  agency  cannot  be  specifically  enforced,  the  priaeipal  may 
at  any  time  revoke  the  authority  given  the  agent,  when  that  authority  is  not 
coupled  with  an  interest,  even  though  the  contract  expressly  provides  that  it 
is  irrevocable;  but  the  exercise  of  this  power  in  violation  of  the  terms  of  the 
contract  renders  the  principal  liable  in  damages  as  for  breach  of  any  other 
contract. 

8. — Same. 

When  there  has  been  an  employment  of  an  agent  for  a  definite  period  and 
the  agent  is  discharged  without  cause  before  the  expiration  of  the  period,  tiie 
principal  is  liable  to  the  agent  for  the  damages  occasioned  thereby. 

8. — ^Brokers— -Beroeation  of  Agency. 

A  firm  of  land  agents  was  given  the  exclusive  agency  to  sell  certain  land 
within  ninety  days  upon  certain  terms.  Before  the  expiration  of  the  time  the 
owner  notified  the  agents  that  he  desired  to  withdraw  the  property  from  the 
market  as  he  was  negotiating  an  exchange  of  the  same  and  was  going  to  in- 
spect the  property  offered  him.  The  agents  replied  that  they  had  a  prospective 
purchaser  for  the  land  who  would  inspect  the  same  next  day.  The  purchsflK 
did  arrive  on  the  next  day,  inspected  the  land  and  agreed  to  buy  it,  but  the 
owner  declined  to  consummate  the  sale.  Held,  the  agents  were  entitled  to  re- 
cover the  commissions  agreed  upon,  and  this  whether  the  attempt  to  revoke  tiie 
agency  was  effectual  or  not,  and  without  regard  to  the  good  faith  of  the  owner 
in  attempting  the  revocation. 

4.— -Same — Sale  by  Owner. 

Although  the  owner  of  land  has  given  tp  certain  agents  the  exchisive 
agency  to  sell  his  land  within  a  certain  time,  he  has  the  right  to  sell  the  •••»« 
himself  during  said  period  without  incurring  liability  to  the  agents. 
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l^AgeiMlj— "ContrMt— TarUuioe. 

Where  land  agents  in  a  suit  for  comxniflaions  for  the  sale  of  land  based 
their  right  to  recoyer  upon  haying  found  a  purchaser  at  the  price  and  upon 
the  terms  authorized  by  the  owner,  and  there  was  no  eyidence  that  the  owner 
had  sffreed  to  furnish  an  abstract  of  titlfs  to  the  land;  a  contract  in  writing 
jpven  Dj  the  agents  to  a  prospective  purchaser  binding  the  owner  to  furnish 
an  abstract  of  title  was  admissible  in  eyidence  in  disproof  of  plaintiff's  alle- 
gation that  they  had  sold  the  land  upon  the  terms  authorized  by  the  owner. 

8.— <3ontTaot — Cuitom-— Pleadings— BTldenee. 

Where  plaintiffs  sued  for  commissions  upon  an  express  contract  concern- 
ing the  sale  of  land,  testimony  as  to  a  custom  in  the  sale  of  such  land  was 
inadmissible. 

ON  BEHEABINO. 

7.— Broken— Tenni  of  Bale— Bond  for  Title— School  laad— P«bllo  BdUsj. 

There  is  no  substantial  difference  between  a  deed  to  school  land  reciting 
the  consideration  partly  paid  and  partly  in  promissory  notes  with  vendor's 
lien  reserved  and  containing  a  stipulation  that  the  vendor  should  perfect  the 
title  in  the  vendee  by  completing  the  statutory  period  of  occupancy,  and  a 
bond  for  title  reciting  the  same  consideration  and  binding  the  vendor  to  the 
fame  undertaking  as  to  occupancy;  therefore  it  cannot  be  said  that  agents 
who  are  authorized  to  sell  school  lands  on  time  reserving  vendor's  lien  to  secure 
tmpaid  purchase  money  notes  and  binding  their  principal  to  perfect  the  title 
by  the  statutory  occupancy,  exceeded  their  authority  by  binding  the  principal 
to  give  his  personal  bond  for  title  without  penalty  to  the  same  undertaking 
as  to  occupancy.  Nor  is  such  a  contract  for  the  sale  of  school  land  contrary 
to  public  policy. 

8d— Bond  for  Title— Deflnltion—Bffeot. 

A  bond  for  title  is  an  instrument  wnich  evidences  a  contract  for  the  sale 
of  land,  and  is  substantially  an  agreement  by  the  vendor  to  make  to  the  ven- 
dee a  title  to  the  land  purchased.  Where  the  purchase  money  is  paid,  it  vests 
in  the  purchaser  equitable  title,  under  our  laws,  sufficient  to  enable  him  to 
recover  and  defend  tihe  possession  in  any  action  wherein  his  right  to  the  pos- 
session may  be  drawn  in  question;  it  is  superior  to  the  legal  title  remaining 
in  the  vendor,  and  a  court  of  equity  will  compel  a  specific  performance  by 
decreeing  a  conveyance  by  the  vendor  of  the  legal  title. 

Appeal  from  the  District  Court  <yt  Midland  Couiily.  Tried  below 
before  Hon.  W.  K.  Homan. 

Caldwell  dk  WMtaJcer,  for  appellants. — ^When  an  agent  has  been 
employed  for  «  fixed  period  the  agency  can  not  be  rightfully  termi- 
nated before  the  termination  of  that  period  at  the  mere  will  of  the 
•principal,  but  only  in  accordance  with  some  expressed  or  implied  con- 
dition of  its  continuance.  Stringfellow  v.  Powers,  4  Texas  Civ.  App., 
199 ;  Evans  v.  Gay,  74  S.  W.,  575 ;  McLane  v.  Maurer,  28  Texas  Civ. 
App.,  75;  Duval  v.  Moody,  24  Texas  Civ.  App.,  627;  Mechem  on 
Agency,  sees.  210,  621  and  622;  Glover  v.  Henderson,  25  8.  W. 
(Mo.),  177;  McCray  &  Son  v.  Pfost,  94  S.  W.,  998. 

The  appellee  having  refused  to  consummate  the  sale  after  the  pur- 
chaser wae  furnished  him  by  appellants,  he  can  not  now  be  heara  to 
say,  in  order  to  defeat  appellants'  suit  for  commission,  that  provisions 
were  inserted  in  the  contract  subsequently  drawn  by  appellants,  to 
which  he  never  agreed.  Gibson  v.  Gray,  17  Texas  Civ.  App.,  646; 
ConUing  v.  Krakauer,  70  Texas,  735;  O'Brien  v.  Oilleland,  79  Texas, 
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602;  Brackenridge  v.  Claridge,  91  Texas,  527;  Wilaon  v.  Clark,  35 
Texas  Civ.  App.,  92;  Smye  v.  Groesbeek,  73  S.  W.,  972;  Half!  v. 
O'Connor,  14  Texas  Civ.  App.,  191;  Mechem  on  Agency,  sees.  612, 
613  and  967. 

A.  8.  Hawkins  and  J.  E.  Hackeit,  for  appellee. — The  agency  in  this 
case  was  special  and  not  general,  and  did  not  consist  of  a  power 
conpled  with  an  interest  and  could  therefore  be  revoked  at  any  time. 
HoUingsworth  v.  Yonng  County,  91  S.  W.,  1095;  Cleveland  v.  Wil- 
liams, 29  Texas,  213;  1  Am.  &  Eng.  Eney.  of  Law  (old  ed.),  44. 

DUNKLIN,  Associate  Justice. — Appellants,  real  estate  brokers 
in  Midland,  sued  appellee  to  recover  a  commission  which  they  claim 
they  earned  by  procuring  a  purchaser  ready,  willing  and  able  to  buy 
appellee's  ranch  and  other  property  in  Midland  County,  and  from  a 
judgment  in  favor  of  defendant,  plaintiffs  have  appealed. 

On  April  23,  1907,- appellee  gave  to  appellants  the  exclusive  agency 
for  ninety  days  from  that  date  to  sell  his  ranch  at  a  certain  price 
and  on  certain  terms,  agreeing  to  pay  them  a  commission  of  five  per- 
cent of  the  selling  price  should  they  succeed  in  making  such  a  sale. 
On  May  29,  1907,  appellee  notified  them  that  he  desired  to  withdraw 
the  property  from  the  market  as  he  was  liimself  negotiating  an  ex- 
change of  the  ranch  for  property  in  the  East  and  was  making  his 
arrangements  to  go  and  inspect  the  property  so  offered  in  exchange. 
Prior  to  that  date  appellants  had  entered  into  negotiations  with  G. 
H.  Butler  to  sell  him  the  ranch  and  were  unwilling  that  their  agency 
should  be  terminated,  informing  appellee  that  they  were  expecting 
Butler  from  Lubbock  on  the  following  day  to  inspect  the  ranch  with 
the  view  of  purchasing  it.  Appellant  Moran  testified  in  effect  that 
he  consented  to  appellee* to  make  the  contemplated  exchange  of  the 
ranch  for  the  eastern  property  provided  appellants  had  not  previously 
sdld  the  ranch,  and  that  appellee  assented  to  that  proposition;  but 
this  evidence  was  controverted  by  appellee,  who  testified  that  he 
withdrew  the  property  from  the  market  unconditionally.  On,  the  fol- 
lowing day,  May  30,  1907,  G.  H.  Butler  came  to  Midland  to  in- 
spect the  property,  and  appellants  on  the  same  day  went  with  him  to 
appellee's  ranch,  where  they  found  appellee,  and  with  appellee's  con- 
sent rode  over  and  showed  Butler  the  property.  Inspection  of  the 
roperty  finished,  Butler  told  appellee  he  would  buy  the  property, 
ut  appellee  declined  the  offer.  The  evidence  was  conflicting  as  to 
whether  or  not  this  offer  by  Butler  to  purchase  the  property  was 
upon  the  terms  originally  authorized  by  Buchanan,  plaintiffs  in  the 
suit  introducing  evidence  to  sustain  the  affirmative  of  that  issue  and 
defendant's  evidence  supporting  the  negative. 

In  the  first  count  of  their  petition  plaintiffs  sued  for  the  five 
percent  commission  stipulated  in  the  contract,  alleging  that  they  had 
procured  a  purchaser  in  Butler  to  buy  said  property,  and  that  they 
had  thereby  performed  the  services  requisite  to  entitle  them  thereto, 
while  the  contract  of  employment  was  in  full  force  and  effect.  In 
the  second  count  of  their  petition  they  alleged  in  the  alternative  that 
if  the  agency  created  by  the  contract  was  revoked  by  defendant  on 
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Haj  29^  neyertheless  their  negotiations  had  already  begun  with  Bntler, 
who  on  the  day  following  had  offered  to  purchase  the  property  at 
the  price  and  upon  the  terms  authorized  by  defendant^  that  the  revo- 
cation of  agency  was  wrongful,  and  that  defendant  was  liable  for 
the  five  percent  commission  the  same  as  if  there  had  been  no  revocar 
tion  of  the  agency. 

In  the  court's  charge  the  jury  were  instructed  as  follows:  *T)e- 
fendant  Buchanan  had  the  right  at  any  time  to  revoke  the  authority 
•  given  Johnson  &  Moran  for  the  purpose  of  selling  the  property  him- 
self, and  if  yon  find  from  the  evidence  that  before  Johnson  &  Moran 
had  secured  a  purchaser  for  the  property  at  the  price  and  on  the 
terms  authorized  by  Buchanan,  he,  Buchanan,  in  good  faith  had  taken 
the  property  off  tiie  market  for  that  purpose  and.  had  so  notified 
Johnson  &  Moran,  you  will  find  for  the  defendant.^'  This  was  in 
effect  an  instruction  that  if  the  jury  should  believe  that  on  May  29 
Buchanan  revoked  the  agency,  then  their  verdict  should  be  in  favor 
of  defendant  irrespective  of  any  finding  they  should  make  upon  any 
other  issue,  and  we  believe  the  instruction  was  error.  Under  the  con- 
tract above  recited  the  right  of  Buchanan  himself  to  sell  the  property 
-at  any  time  and  to  thereby  terminate  the  agency  without  incurring  any 
liability  to  appellants,  is  unquestioned.  (Mechem  on  Agency,  967.) 
No  evidence  was  introduced  even  tending  to  impeach  the  good  faith 
of  Buchanan  in  desiring  to  withdraw  the  property  from  the  market- 
for  the  purpose  of  exchanging  it  for  other  property  in. the  event  he 
should  decide  so  to  do  after  inspecting  the  property  so  offered  him 
in  exchange.  It  was  also  undisputed  that  Buchanan  intended  to  go 
East  and  inspect  the  property,  but  it  does  not  appear  that  any  defi- 
nite time  had  been  appointed  to  make  the  trip,  and  before  he  started 
and  while  it  was  uncertain  that  he  would  make  the  exchange  offered 
him,  plaintiffs,  according  to  their  evidence,  tendered  him  a  purchaser 
in  Butler,  ready,  willing  and  able  to  buy  the  property  for  the  price 
and  upon  the  terms  offered.  The  only  reason  assigned  by  Buchanan 
for  his  action  in  revoking  the  agency  on  May  29,  if  he  did  revoke  it, 
was  that  he  desired  to  inspect  the  property  offered  him  in  exchange 
and  if  that  suited  him  to  make  the  exchange. 

Mr.  Mechem  in  his  work  on  Agency,  3d  ed.,  sec.  621,  says:  ''When, 
however,  there  has  been  an  employment  for  a  definite  period  and 
tiie  agent  is  discharged  without  cause  before  the  expiration  of  that 
period,  or  is  not  permitted  to  undertake  the  performance  at  all,  the 
principal  is  liable  to  the  agent  for  the  damages  occasioned  thereby, 
as  in  any  other  case  of  the  breach  of  a  contract.^'  As  a  contract  of 
agency  can  not  be  specifically  enforced,  the  principal  may  revoke 
the  authority  given  the  agent,  when  that  authority  is  not  coupled 
with  an  interest,  even  though  the  contract  of  agency  expressly  pro- 
vides that  it  is  irrevocable.  But  while  in  this  sense  he  has  the  right 
to  revoke  it,  the  exercise  of  this  power  in  violation  of  the  terms  of 
the  contract  is  subject  to  the  same  liability  to  the  agent  as  would 
be  incurred  by  the  breach  of  any  other  contract.  (Mechem  on 
Agency,  sec.  209.) 

In  the  case  of  McLane  v.  Maurer,  28  Texas  Civ.  App.,  75,  a  re- 
covery by  the  agent  on  a  contract  breached  by  the  principal  before 
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performance  by  the  agent  was  upheld  and  in  that  case  the  following 
is  quoted  with  approval  from  Sedgwick  on  Damages,  sec.  177:  "It 
is  the  rule  that  a  plaintiff  may  recover  compensation  for  any  gain 
which  he  can  make  it  appear  with  reasonable  certainty  the  defendants 
wrongful  act  prevented  him  from  acquiring,  subject,  of  course,  to 
the  general  principles  as  to  remoteness,  compensation,  etc.  His 
compensation  will  be  measured  by  the  most  liberal  scale  which  he  can 
show  to  be  a  proper  one/'  And  again,  sec.  192  of  same  author: 
**The  benefits  which  would  havp  accrued  to  plaintiff  from  a  contract  • 
broken  by  the  defendant  may  be  recovered,  though  they  are  in  a 
certain  sense  contingent/'  See  also  Harrison  v.  Augerson,  115  IlL 
App.,  236,  cited  in  3  Decennial  Dig.,  1716. 

If  on  May  30,  1907,  Butler  was  ready,  willing  and  able  to  buy 
the  land  at  the'  price  and  upon  the  •  terms  authorized  by  Buchanan 
in  his  contract  employing  appellants  to  secure  a  purchaser,  and  if 
he  offered  to  Buchanan  so  to  do,  then  we  believe,  under  the  evidence 
introduced,  appellants  were  entitled  to  recover,  irrespective  of  whether 
or  not  their  agency  had  been  revoked  by  Buchanan  on  May  29,  and 
the  measure  of  their  recovery  would  be  the  commission  fixed  by 
the  terms  of  the  contract  of  employment.  (Evans  v.  Gay,  74  S.  W., 
575.) 

There  was  no  error  in  admitting  in  evidence  the  contract  executed 
by  0.  H.  Butler  and  Johnson  &  Moran  as  agents  of  appellee,  dated 
May  30,  1907,  for  the  purchase  of  the  ranch  by  Butler,  as  complained 
of  in  appellants'  sixth  assignment  of  error.  The  basis  of  appellants' 
suit  was  that  the}'  had  procured  a  purchaser  in  Butler  ready,  willing 
and  able  to  purchase  at  the  price  and  upon  the  terms  authorized, 
and  this  contract  was  clearly  admissible  to  disprove  that  contention. 
(Hagler  v.  Ferguson,  50  Texas  Civ.  App.,  191;  Evants  v.  Fuqua,  50 
Texas  Civ.  App.,  201.) 

The  court  was  also  correct  in  refusing  to  allow  Volney  Johnson 
to  testify  to  statements  made  by  W.  J.  Moran  out  of  the  hearing  of 
appellee,  as  complained  of  in  the  seventh  assignment. 

In  their  eighth  assignment  appellants  challenge  the  correctness  of 
the  following  instruction  given  the  jury  by  the  court:  "The  defend- 
ant Buchanan  would  not  be  bound  by  any  custom  referred  to  in  the 
testimony  unless  said  custom  and  usage  was  known  to  him  at  the 
time  he  listed  the  property  with  plaintiffs  for  sale."  Tliis  charge  had 
reference  to  the  testimony  of  plaintiff  W.  J.  Moran  that  it  was  the 
general  custom  over  the  western  country  when  school  land  was  sold 
by  the  original  purchaser  from  the  State  before  he  had  lived  on  it 
the  period  of  time  required  by  law  to  perfect  title,  to  give  bond  for 
title  to  his  vendee  when  his  conveyance  was  not  to  be  made  until 
after  the  required  occupancy  had  been  completed.  Appellants  did 
not  plead  this  custom  and  this  evidence  was  therefore  not  admissible 
to  prove  the  express  contract  upon  which  they  had  sued.  (Moore  v. 
Kennedy,  81  Texas,  144;  Creager  v.  Douglass,  77  Texas,  487.)  Be- 
sides, if  it  had  been  pleaded  in  such  a  manner  as  to  show  that  it  was 
binding  upon  appellee,  we  think  there  would  have  been  no  error  in 
the  charge  of  the  court  complained  of,  and  the  assignment  is  over- 
ruled.    Harrell  v.  Zimpleman,  66  Texas,  294, 
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For  the  errors  above  discussed  the  judgment  of  the  trial  court  is 
reversed  and  the  cause  remanded  for  another  trial. 

ON   MOTION   FOB   REHEARING. 

Appellee  oalls  attention  to  the  fact  that  by  the  terms  of  Butler's 
.  written  contract  with  appellants  as  agents  of  appellee  to  purchase  the 
land  in  controversy,  appellants  assumed  to  bind  appellee  to  execute 
a  bond  for  title  to  the  eight  school  sections,  and  appellee  contends 
that  this  was  such  a  ^riance  from  appellants^  authority  to  sell  as  to 
require  an  affirmance  of  the  judgment  rendered  by  the  trial  court 
irrespective  of  any  of  the  errors  discussed  in  our  opinion  reversing 
the  judgment.  This  contention  was  not  made  by  appellee  in  his 
former  brief.  Appellants'  theory,  as  we  conclude  from  the  record, 
was  that  when  appellee  employed  them  to  sell  the  land  he  stipulated 
that  he  would  complete  the  statutory  period  of  occupancy  of  the 
school  sections  which  had  not  been  completed  supporting  this  con- 
tention- by  the  testimony  of  appellant  Moran,  and  that  the  particular 
character  of  instrument  which  appellee  would  execute  to  the  pur- 
chaser was  not  discussed.  The  evidence  does  not  show  that  to  thus 
occupy  the  land  would  be  onerous  upon  appellee;  it  may  have  been 
a  valuable  right  to  him.  The  contract  above  referred  to  stipulated 
that  Butler  should  pay  part  of  the  purchase  money  in  cash  and 
execute  vendor's  lien  notes  for  the  balance,  and  assumed  to  bind 
appellee  to  execute  to  Butler  a  bond  for  title  binding  appellee  to 
execute  a  good  and  sufficient  deed  or  deeds  of  conveyance  to  the 
school  sections  when  they  had  been  "lived  out"  under  his  contract 
for  purchase  from  the  State. 

In  the  case  of  Vardeman  v.  Lawson,  17  Texas,  15,  Judge  Wheeler 
said,  ''There  can  be  no  doubt  as  to  what  is  to  be  understood  by  a 
bond  for  title.  It  is  an  instrument  which  evidences  a  contract  for 
the  sale  of  land,  and  is  substantially  an  agreement  by  the  vendor  to 
make  to  the  vendee  a  title  to  the  land  purchased.  Where  the  pur- 
chase money  is  paid,  it  vests  in  the  purchaser  the  equitable  title, 
under  our  law,  sufficient  to  enable  him  to  recover  and  defend  the 
possession  in  any  action  wherein  his  right  to  the  possession  may  be 
drawn  in  question;  it  is  superior  to  the  legal  title  remaining  in  his 
vendor,  and  a  court  of  equity  will  compel  a  specific  performance  by 
decreeing  a  conveyance  by  the  vendor  of  the  legal  title."  And  this 
is  the  proper  interpretation  of  the  expression  "bond  for  title,"  used 
in  the  contract  executed  by  Butler  with  appellants  as  agents  of  ap- 
pellee. The  contract  did  not  provide  that  the  bond  should  be  in 
any  penal  sum,  nor  that  the  same  should  be  signed  by  sureties.  In 
the  case  of  Gainer  v.  Cotton,  49  Texas,  120,  it  was  said:  "If,  by 
the  bond,  any  right  to  or  interest  in  the  land  vested  in  Love  it  was 
not  a  mere  equity  which  might  become  stale  or  be  lost  by  his  failure 
or  neglect  to  assert  it  or  to  demand  some  other  character  of  convey- 
ance. The  purchase  price  being  fully  paid  and  the  sale  being  abso- 
lute and  unconditional,  so  was  Love's  title.  A  more  formal  convey- 
ance, or  one  which  would  better  serve  as  evidence  of  the  sale,  might 
be'  desirable,  and,  if  stipulated  for,  might  be  enforced  by  the  appro- 
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priate  tribunal  if  its  aid  were  invoked  in  the  prgper  time  and  man- 
ner; but  when  made^  it  would  merely  afiford  more  formal  or  satis- 
factory evidence  of  the  title  already  vested  in  the  purchaser,  and 
would  not  confer  a  different  character  of  right  to  that  by  which  he 
previously  held/' 

There  can  be  no  substantial  difference  between  a  deed  to  the 
school  sections  reciting  consideration  partially  paid  and  part  in 
promissory  notes  with  vendor's  lien  retained  with  a  stipulation  that 
the  vendor  should  perfect  the  title  in  the  vendee  by  completing  the 
statutory  period  of  occupancy,  and  a  bond  for  title  reciting  the  same 
consideration  and  binding  the  vendor  to  the  same  undertaking  as  to 
occupancy.  Neither  would  a  trade  between  appellee  and  Butler  by  the 
terms  of  which  appellee  would  execute  to  Butler  a  bond  for  title  to  the 
school  sections  and  then  complete  the  statutory  period  of  occupancy 
necessary  to  perfect  title,  be  contrary  to  public  policy,  as  contended 
by  appellee.     Witcher  v.  Wiles,  75  S.  W.,  889. 

For  the  reasons  above  given  appellee's  motion  for  rehearing  is 
overruled.  However,  in  view  of  another  trial  we  deem  it  proper  to 
say  that  in  the  contract  executed  by  Butler  above  referred  to,  appel- 
lants stipulated  that  appellee  would  furnish  abstract  of  title  to  the 
land.  It  does  not  appear  from  any  testimony  that  appellee  expressly 
agreed  to  do  this,  and  for  this  reason  we  said  in  our  original  opinion 
that  the  contract  was  admissible  in  evidence  as  tending  to  contradict 
the  contention  made  by  appellants  upon  the  trial. 

Reversed  and  remanded. 


W.  0.  Edwards  bt  al.  v.  Trinity  &  Brazos  Valley  Bailway 

Company. 

Decided  March  8,  1909. 

1. — ^XUtake—Contraet— Equitable  Belief. 

In  order  for  a  court  of  equity  to  relieve  one  from  the  obligation  of  a  con- 
tract on  account  of  mistake,  it  is  essential  that  the  fact  concerning  which 
the  mistake  is  made  must  be  material  to  the  transaction,  affecting  its  sub- 
stance, and  not  merely  its  incidents;  and  the  mistake  itself  must  be  so  im- 
portant that  it  determines  the  conduct  of  the  mistaken  party  or  parties. 

8. — Same— Negligence. 

The  proposition  that  a  mistake  resulting  from  the  complaining  party's 
negligence  will  never  be  relieved,  is  not  sound.  It  is  more  accurate  to  say 
that  where  the  mistake  is  caused  entirely  by  the  want  of  that  care  and  dili- 
gence in  the  transaction  which  should  be  used  by  every  person  of  reasonable 
prudence  and  the  absence  of  which  would  be  the  violation  of  a  legal  duty,  a 
court  of  equity  will  not  interpose  its  relief;  but  even  then  each  instance  of 
negligence  must  depend  to  a  great  extent  upon  its  own  circumstances. 

S. — Same. 

Where  the  mistake  is  solely  due  to  the  defendant  but  without  his  fault, 
equity  will  refuse  specific  performance  only  where  the  mistake  is  of  a  vital 
part  of  the  contract — of  the  corpus  of  the  agreement — and  of  such  nature  that 
the  enforcement  would  be  a  great  hardship;  and  the  principle  applies  when 
the  suit  is  for  damages  for  failure  to  perform. 
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i— Same — Resciision  of  Contract — ^ITnilateral  Xiatake. 

Where  a  contract  in  writing  is  executed  under  a  mistake  by  only  one  of 
the  parties  as  to  a  fact  which  is  of  the  essence  of  the  contract,  the  mistake 
constitutes  a  groimd  for  a  court  of  equity  to  rescind  and  cancel  the  apparent 
contract  as  written  and  place  the  parties  in  statu  quo. 

6.— Sane. 

Where  the  court  is  satisfied  that  the  result  which  bears  so  hard  upon 
the  defendant,  though  legally  a  constituent  part  of  the  contract,  was  not  in- 
tended by  the  parties  at  the  time  of  the  agreement — ^in  fact,  was  not  in  con- 
templation as  the-  effect  of  the  agreement  which  was  expressed  in  terms  too 
unqualified — it  will  not  specifically  enforce  the  agreement;  and  the  principle 
being  that  obligor  is  entitled  to  be  relieved  from  the  obligation  of  his  con- 
tract, it  applies  when  the  suit  is  for  damages  for  failure  to  perform. 

8.— Same— Oaae  Stated. 

Where  a  contract  by  its  terms  conveyed  to  a  railway  company  so  much  of 
the  land,  clay  and  gravel  upon  the  land  of  the  plaintiff  as  should  be  removed 
daring  five  years,  and  bound  it  to  remove  and  pay  for  at  a  stipulated  price  as 
much  as  5000  cubic  yards  per  month  during  the  term;  and  it  appeared  that 
at  the  time  the  contract  was  made  it  was  supposed  by  both  parties  that  there 
existed  a  quantity  of  griavel,  clay  and  sand  suitable  for  the  purpose  of  bal- 
lasting and  filling  the  company's  roadbed  and  so  situated  that  it  could  be  worked 
in  the  manner  provided  in  the  contract  at  a  reasonable  expense,  not  in  excess 
of  its  value  for  such  purpose;  that  the  company  contracted  under  the  mistake 
as  to  the  existence  of  material  of  the  quality  desired  and  so  located  and  in 
such  quantities  that  it  could  be  removed  at  an  expense  not  in  excess  of  its 
value  wheA  removed,  and  that  as  the  work  progressed  it  was  found  that  this 
condition  did  not  exist,  but  that  the  material  was  so  scattered  and  in  such 
small  quantities  in  each  place  as  that  it  could  not  be  removed  except  at  a 
ruinous  expense,  the  company  was  entitled  in  equity  to  be  relieved  of  the  obli- 
gation to  perform  the  contract. 

7. — Same— Hegligenoe. 

Where  the  gravel  which  the  railway  company  undertook  to  remove  and 
pay  for  was  under  the  surface  and  not  exposed  to  view,  and  only  an  actual 
working  of  the  deposit  would  be  likely  to  reveal  the  deficiency  in  either  quantity 
or  quality,  the  failure  of  the  company  to  discover  the  deficiency  was  not  such 
negligence  as  would  close  the  door  of  equity  to  it  in  seeking  to  be  relieved  of 
the  obligation  of  the  contract. 

S.— Parol  ETidenoe— Written  Contraot. 

Parol  evidence  tending  to  show  that  the  gravel  bed  was  undeveloped;  that 
the  quantity  and  quality  and  the  situation  of  the  gravel  was  undetermined; 
that  it  was  contemplated  by  both  parties  that  it  should  be  removed  in  a  cer- 
tain manner  and  used  for  a  certain  purpose;  that  it  was  impossible  to  get  it 
out  except  at  an  expense  largely  in  excess  of  its  value  when  removed;  and 
that  the  obligor  contracted  under  a  mistake  as  to  these  matters,  did  not  vary 
or  contradict  the  terms  of  the  written  contract,  and  was  admissible. 

Appeal  from  the  District  Court  of  Grimes  County.  Tried  below 
before  Hon.  Gordon  Boone. 

Buffington,  Bufflngton  &  Bowen,  for  appellants. — ^Where  a  written 
contract  is  plain,  clear  and  unambiguous  in  its  terms,  parol  testimony 
is  inadmissible  to  vary  its  terms  by  ehowing  what  one  party  to  the 
contract  may  have  understood  was  the  intention  of  the  other  party 
before  tte  contract  was  signed,  aside  from  the  terms  of  the  contract 
itself.  Soell  v.  Hadden,  85  Texas,  182;  Greenhill  v.  Hunton,  69  S. 
Tf.,  440;  Ellis  v.  Cockran,  8  Texas  Cir.  App.,  512;  Railway  Co.  v. 
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Jones^  82  Texas,  156;  McCaulej  v.  Long^  61  Texas,  75,  80;  Clack 
V.  Wood,  37  S.  W.,  188. 

Where  the  contract  sued  on  contains  no  8tipuIa4;ion  fixing  the  max- 
imum or  minimum  cost  of  performance  as  a  part  of  the  consideration 
thereof  or  as  a  condition  therein,  parol  testimony  as  to  what  was  the 
cost  of  part  performance  is  inadmissible  to  vary  such  contract,  and  is 
wholly  irrelevant  and  immaterial,  Bailway  Co.  v.  Jones,  82  Texas, 
156;  McCauley  v.  Long,  61  Texas,  75,  80;  Bailway  Co.  v.  Griffith, 
103  S.  W.,  226,  opinion  on  rehearing. 

The  parties  having  entered  into  a  written  contract  that  is  without 
ambiguity,  it  is  error  for  the  court  to  find  what  was  the  "main  pur- 
pose^' of  one  of  the  parties  outside  of  the  contract,  and  to  ignore  the 
mutual  agreement  as  evidenced  by  the  contract.  Lynch  v.  Ortlieb, 
70  Texas,  730;  Clifton  v.  Montague,  40  W.  Va.,  207,  52  Am.  St. 
Bep.,  872;  Foster  v.  Peyser,  9  Cush.  (Mass.),  242,  57  Am.  Dec., 
43;  Harlan  v.  Lehigh  Coal  Co.,  35  Pa.  St.,  287;  Clark  v.  Babcock, 
23  Mich.,  164;  By  ley  Wilson  Grocer  Co.  v.  Seymour  Canning  Ca 
(Mo.),  108  S.  W.,  630. 

The  minimum  quantity  of  sand  and  gravel  agreed  under  the  con- 
tract to  be  taken  by  the  railway  company  each  month  at  the  price 
named  in  the  contract,  fixed  the  measure  of  damages  for  a  breadi  of 
the  contract,  and  the  railway  company  became  liable  for  the  full  con- 
tract term.  Where  some  of  the  findings  of  fact  by  the  court  are 
against  the  evidence  and  others  without  evidence,  a  conclusion  of 
law  based  upon  all  such  erroneous  findings  of  fact  is  itself  erroneous. 
Fessm«n  v.  Barnes,  108  S.  W.,  I'J'O;  Campbell  v.  Howerton,  87  S. 
W.,  370;  Standard  Oil  Co.  v.  Denton,  70  S.  W.,  282;  Lake  Shore, 
etc..  By  Co.  v.  Bichards,  152  111.,  59,  30  L.  B.  A.,  33;  McGavock 
V.  Virginia,  86  S.  W.,  380 ;  Fisher  v.  Milliken,  8  Pa.  St.,  Ill,  49  Am. 
Dec,  497;  Masterton  v.  Brooklyn,  42  Am.  Dec.,  38,  quoted  in  30 
L.  B.  A.,  56. 

Andrews,  Ball  £  Streetman  and  McDonald  Meachum,  for  appellee. 

BEESE,  Associate  Justice. — On  April  17,  1906,  appellants  (srtyled 
contractors  in  the  contract)  and  appellee  entered  into  a  written  con- 
tract which  is,  omitting  immaterial  portions,  as  follows : 

^T^ereas,  the  contractors  own  a  tract  of  land  in  the  A.  Zuber  sur- 
vey, located  in  Grimes  County,  Texas,  upon  which  is  located  a  deposit 
of  gravel  overlaid  by  deposits  of  sand  and  clay,  and  they  hereby  grant, 
bargain,  sell  and  convey  to  said  Trinity  &  Brazos  Valley  Bailway 
Company,  its  successors  and  assigns,  all  of  said  gravel,  sand  and  clay, 
or  so  much  thereof  as  said  railway  company  may  remove  therefrom 
during  the  existence  of  this  contract,  and  upon  the  terms  hereinafter 
stated.  Said  railway  company  to  pay  the  contractors,  grantors  herein, 
one  (Ic.)  cent  per  cubic  yard  for  each  yard  of  gravel,  sand  and  clay 
removed  from  said  land  during  the  period  of  this  contract,  and  to  be 
paid  as  hereinafter  provided  for. 

'The  contractors  hereby  agree  and  contract  to  permit  the  said  rail- 
way company  to  do  such  grading  and  to  lay  such  tracks  as  will  be 
necessary  for  said  railway  company  to  have  to  operate  trains   and 
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steam  shovel  plant  for  the  purpose  of  removing  said  gravely  sand  and 
clay. 

"Said  railway  company  to  have  the  right  of  way  through  land  of 
contractors,  with  right  to  grade  said  tracks  as  may  be  found  neces- 
saiy,  and  right  to  remove  all  such  tracks  on  termination  of  said  con- 
tract; said  raUwaj  company  to  have  the  right  to  work  the  aforesaid 
gravel  deposit  at  any  time  during  the  five  years,  ending  April  1,  1911 ; 
tiiat  said  railway  company  will  begin  operation  and  take  possession 
of  the  aforementioned  gravel  pit  and  begin  removing  material  there- 
from within  one  year  from  the  signing  of  this  contract 

'^Sai4  railway  company  agrees  to  remove  not  less  than  five  thou- 
sand (5000)  cubic  yards  and  gravel  and  sand  per  month,  and  further 
agrees  that  the  price  to  be  paid  contractors  is  to  be  at  rate  of  one  (Ic.) 
cent  per  cubic  yard,  but  it  is  to  be  counted  in  carloads,  none  to  be 
less  than  ten  (10)   cubic  yards. 

"Said  railway  company  further  agrees  to  make  payments  monthly, 
on  or  before  the  20th  day  of  each  month,  for  gravel  hauled  during 
the  previous  month. 

"To  further  identify  this  property  upon  which  the  gravel  pit  is 
located,  there  is  hereto  attached  as  exhibit  'A,^  a  blue  print  of  the 
proper^  owned  by  contractors,  upon  which  is  outlined  the  gravel  de- 
posit to  be  worked  by  the  aforementioned  railway  company.'^ 

Under  this  contract  appellee  began  operations  in  December,  1906, 
and  took  out  gravel,  sand  and  clay  of  the  value  under  the  contract  of 
$150,  and  then  ceased  and  abandoned  the  work.  Whereupon,  on  Sep- 
tember 21,  1907,  appellant  brought  suit  to  recover  on  the  contract, 
claiming  as  damages  $2600  as  the  value,  at  the  contract  price,  of  the 
amount  of  gravel,  sand  and  clay  which,  it  is  alleged,  appellee  was 
required  to  remove  and  pay  for  from  December,  1906,  when  it  began 
work,  to  April  17,  1911,  the  termination  of  the  five  years  named  in 
the  contract.     Appellants  also  prayed  for  general  relief. 

It  was  alleged  that  appellee  had,  in  fact,  removed  and  appropriated 
sand,  gravel  and  clay  of  the  value  of  $150  before  abandoning  the 
woAy  and  that  there  was  on  the  land  a  sufficient  quantity  of  gravel, 
sand  and  clay  to  enable  appellee  to  convply  with  its  contract. 

To  this  petition  appellee  pleaded  a  general  denial,  and  specially 
answered,  in  substance,  that  it  entered  into  said  contract  believing  that 
there  existed  upon  appellants'  lands  a  gravel  bed  containing  gravel, 
sand  and  clay  in  such  quantity  and  suitable  for  use  in  filling  and 
ballasting  its  roadbed  as  to  be  gotten  out  by  building  a  spur-track 
thereto  by  the  operation  of  a  steam-shovel  and  train  of  cars.  That 
appellants,  as  well  as  appellee,  so  believed,  and  that  it  was  in  contem- 
plation of  this  fact  that  this  contract  was  made,  and  it  was  well 
nnderstood  that  the  gravel  was  to  be  so  removed,  in  such  a  way  aa 
that  after  payment  of  all  expenses  so  incurred  and  paying  the  price 
for  the  gravel  appellee  could  profitably  use  the  same  for  the  pur- 
poses aforesaid.  That  at  the  time  the  contract  was  made  no  gravel 
pit,  mine  or  bed  had  ever  been  open  on  the  land,  and  the  amount  of 
the  gravel,  its  location,  quality  and  situation  were  wholly  undeter- 
mined, but  it  WBB  supposed  that  it  existed  in  sucU  quantity  and  of 
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such  quality  that  it  could  be  profitably  worked,  and  could  be  gotten 
out  and  removed  by  means  of  a  steam-shovel. 

It  is  averred  that  appellee,  pursuant  to  the  terms  of  said  contract, 
at  large  expense  built  its  railroad  bed  for  some  ddstance  into  or  near 
said  supposed  gravel  pit,  and  unloaded  its  iron  rails  and  ties  prepara- 
tory to  building  its  track,  and  had  endeavored  in  good  faith  to  carry 
out  its  contract,  but  found  that  there  was  but  small  quantity  of  gravel 
on  the  land,  and  that  not  of  suitable  quality,  and  so  located,  being 
scattered  about  in  pockets  containing  small  quantifies,  that  it  was 
impossible  to  remove  the  same  in  the  manner  contemplated  or  in 
any  other  manner  except  at  an  expense  greatly  in  excess  of  its  value 
after  such  removal. 

It  was  further  alleged  that,  in  fact,  the  gravel,  sand  and  day 
did  not  exist  on  the  land  in  such  quantity  or  of  such  quality  or  so 
located  that  it  was  possible  for  appellee  to  remove,  as  provided  in 
the  contract,  and  that  both  parties  were  mistaken  as  to  the  existence 
of  the  subject  matter  of  the  contract.  Appellee  alleged  specially  its 
own  ignorance  as  to  the  matter,  which  it  is  alleged  constituted  the 
essence  of  the  contract,  and  prayed  that  the  contract  be  rescinded 
and  appellee  be  relieved  of  its  obligation,  tendering  back  to  the  appel- 
lants a  release  of  all  said  clay  and  gravel  specified  in  the  contract 

We  have  set  out  sufiBcient  of  the  answer  to  disclose  the  general 
nature  of  the  defense  urged  to  the  suit.  Upon  trial,  without  a  jury, 
there  was  judgment  for  appellants  for  $150,  the  price  of  the  gravel 
actually  removed,  from  which  they  appeal. 

Conclusions  of  fact  and  law  were  filed  by  the  trial  court.  The 
trial  court  found  the  following  facts,  which  are  here  adopted  by  us: 

"1.  The  plaintiffs,  W.  0.  Edwards,  E.  A.  Edwards,  M.  E.  Gooch, 
C.  M.  Gooch,  C.  E.  Gooch  and  B.  B.  Gooch,  on  and  prior  to  the 
17th  day  of  April,  1906,  owned  a  tract  of  land  described  in  the 
plaintiff's  petition  and  in  the  agreement  hereinafter  set  out,  on  which 
was  located  certain  deposits  of  gravel,  sand  and  clay,  the  quality  and 
quantity  of  which  was  tmdetermined. 

"2.  On  and  prior  to  above  date,  the  defendant,  the  Trinity  & 
Brazos  Valley  Bailway  Company,  was  engaged  in  building,  construct- 
ing and  completing  its  roadbed  for  its  main  line  of  railway  into  and 
through  Grimes  County,  Texas,  and  in  the  vicinity  of  the  tract  of 
land  owned  by  plaintiffs,  and  for  such  purposes  was  desirious  of 
obtaining  suitable  gravel  and  sand  in  sufficient  quantities  to  be  used 
profitably  in  ballasting  and  filling  its  said  roadbed. 

"3.  The  plaintiff,  E.  A.  Edwards,  on  and  prior  to  said  date  was 
the  agent  of  the  other  parties  plaintiff,  and  knew  that  said  defendant 
wae  so  engaged  in  building,  constructing  and  completing  its  roadbed 
for  its  line  of  railway,  and  that  defendant  was  desirious  of  obtaining 
gravel  and  sand  of  quality  suitable  for  use  in  ballasting  and  filling 
in  its  said  roadbed,  an^  in  quantities  to  be  sufficient  to  be  handled 
for  such  purposes  at  a  reasonable  expense,  not  in  excess  of  its  value 
for  such  purpose. 

''4.  On  the  said  17th  day  of  April,  1906,  the  plaintiffs  and  de- 
fendant entered  into  the  contract  hereinbefore  set  ourt. 

"6.     At  the  time  of  the  execution  of  the  contract  it  was  in  the 
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contemplation  of  the  parties  thereto  that  the  gravel  and  sand  "w^s 
desired  by  the  defendant  for  use  in  ballaaiting  and  'filling  in  its  said 
roadbed,  and  that  the  same  was  to  be  so  used,  and  that  there  existed 
on  the  tract  of  land  owned  by  plaintiffs  a  quality  of  gravel  and 
sand  of  quality  suitable  for  such  purpose,  which  could  be  worked  by 
steam-shovel  at  a  reasonable  expense,  not  in  excess  of  its  value  for 
such  purpose. 

"6.  On  or  about  the  first  day  of  December,  1906,  in  pursuance  of 
the  foregoing  agreement,  the  defendant  built  at  a  large  expense  ft 
spur  track  for  some  distance  into  or  near  said  alleged  gravel  pit,  and 
removed  therefrom  a  quantity  of  gravel,  sand  and  clay  from  said 
premises,  of  the  value  of  one  hundred  and  fifity  dollars   ($150). 

"7.  The  defendant  expended,  in  an  attempt  to  develop  the  gravel 
pit,  the  amount  of  money  shown  in  the  statement  of  facts.  (About 
$3300.) 

**8.  Defendant,  after  the  execution  of  said  contract,  made  investi- 
gation as  to  the  quantity  and  quality  of  the  gravel  and  sand  upon 
the  said  premises  and  discovered  that  the  quantity  of  the  gravel  and 
sand  upon  said  premises  was  not  sufficient  'to  enable  it  to  work  the 
same  by  steam-shovel  or  in  any  other  manner  at  a  reasonable  expense 
not  in  excess  of  its  value  for  such  purpose,  and  that  the  quality  of 
same  was  not  that  required  by  defendant  for  the  purpose  of  ballasting 
and  filling  in  its  roadbed,  and  that  the  defendant  after  making  such 
discovery  abandoned  the  same,  and  has  since  made  no  attempt  to 
carry  out  the  above  agreement. 

"9.  The  purpose  of  the  defendant  in  entering  into  the  above 
agreement  was  to  procure  gravel  which  was  suitable  for  ballasting 
and  filling. 

^^10.  The  gravel  and  sand  upon  said  premises  was  not  in  sufficient 
quantity  and  not  of  such  quality  and  not  so  situated  that  same  could 
be  used  by  defendant  for  the  purposes  contemplated  at  the  time  of 
the  agreement,  and  could  not  be  obtained  in  the  manner  contemplated 
by  the  agreement  at  a  reasonable  expense,  not  in  excess  of  its  value 
for  such  purpose.*^ 

We  have  set  out  sufficient  of  the  answer  to  show  that  the  defense 
urged  by  appellee  to  the  action  was  a  mistake  on  the  part  of  both 
parties,  or  at  least  on  the  part  of  appellee,  as  to  such  material  mat- 
ter as  constituted  of  the  essence  which  authorized  the  rescission  or 
cancellation  of  the  contract  upon  such  grounds.  Appellants  insisted 
upon  a  compliance  with  the  very  letter  of  the  contract,  and  resisted 
the  introduction  of  parol  evidence  to  explain  in  any  manner  what- 
ever the  circumstances  under  which  the  contract  was  executed,  and  to 
establish  any  of  the  facts  upon  which  the  defense  rested.  These  facts 
were,  that  the  gravel  bed  was  undeveloped;  that  the  quantity  and 
quality  and  situation  on  the  land  of  the  material  was  undetermined; 
tne  manner  in  which  it  was  contemplated  by  both  parties  it  was  to 
be  worked;  the  purposes  for  which  it  was  understood  by  both  parties 
it  was  desired;  and  the  nonexistence  on  the  ground  of  the  material 
contracted  for,  or  if  it  did  exist,  the  fact  that  it  was  not  suitable 
for  the  purpose  for  which  it  was  intended  and  was  so  situated  that 
it  was  impossible  to  get  it  out  by  the  use  of  a  steam  shovel,  or  in 
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any  other  way,  except  at  an  expense  largely  in  excess  of  its  value 
when  removed;  together  with  the  mistake  of  both  parties,  or  at  least 
of  appellee,  as  to  all  of  these  matters.  The  introduction  of  this  evi- 
dence was  objected  to  on  the  ground,  mainly,  that  the  contract  was 
plain  and  unambiguous  in  its  terms,  and  parol  evidence  was  inad- 
missible to  vary  or  modify  any  of  its  terms,  or  to  show  what  was 
intended  by  the  parties.  The  first  seven  assignments  of  error  present 
generally  this  proposition,  which  involves  really  the  suflSciency  of  the 
facts  set  out  in  the  answer  as  a  defense  to  the  suit. 

Appellee  did  not  seek  by  the  evidence  offered  io  contradict  or  vary 
the  terms  of  the  contract  and  such  was  not  its  effect,  but  to  establish 
the  existence  of  facts  and  circumstances  which,  in  equity,  relieved 
him  of  its  obligations.  Whether  these  facts  and  circumstances  au- 
thorized such  relief  will  be  hereafter  considered,  and  is  a  question 
distinct  from  the  admissibility  of  the  evidence.  Our  conclusion  is 
that  the  evidence  was  admissible.  {2  Pom.  Eq.  Juris.,  sec.  857 
et  seq.) 

The  answer  of  the  witness  E.  A.  Edwards,  referred  to  in  the  first 
assignment  of  error,  was  distinctly  favorable  to  appellants,  and  if  it 
had  been  subject  to  the  objection  made  the  error  did  not  prejudice 
them. 

The  evidence  referred  to  in  the  second  assignment  was  material 
as  showing  an  effort  in  good  faith  on  the  part  of  appellee  to  comply 
with  its  contract.  That  it  should  have  constructed  the  dump  upon 
which  to  lay  its  rails  to  get  to  the  gravel  pit  at  a  cost  of  $3300  tends 
to  support  their  contention  that  they  were  only  stopped  in  the  fur- 
ther prosecution  of  the  work  by  the  practical  impossibility  of  remov- 
ing the  gravel. 

We  have  considered  the  assignments  of  error  referred  to  and  the 
several  propositions  thereunder,  and  we  are  of  the  opinion  that  all 
of  the  evidence  objected  to  was  properly  admitted.  Our  reasons  for 
this  conclusion  will  appear  from  what  is  said  in  passing  upon  the 
objections  to  the  conclusions  of  law  of  the  trial  court.  If  the  court's 
conclusions  are  sound,  it  would  necessarily  follow  that  it  was  per- 
missible for  appellee  to  establish  by  parol  the  facts  upon  which  such 
conclusions  are  formed,  which  were  substantially  the  facts  set  out  in 
appellee's  answer. 

By  the  eighth  assignment  of  error  appellants  assail  the  finding  of 
fact  that  the  quantity  and  quality  of  the  deposits  of  gravel,  sand 
and  clay  were  undetermined.  The  abjection  to  this  finding,  that  the 
evidence  showed  that  examination  and  testing  had  been  made  and 
approved  by  appellee,  is  not  sound.  Although  the  evidence  shows 
that  some  examination  was  made  to  ascertain  the  quantity  and  quality 
of  the  material,  nevertheless  it  is  conclusively  shown  that  neither  of 
the  parties  knew  either  the  quantity  of  the  material  or  its  quality,  and 
none  of  the  examinations  or  tests  made  were  such  as  to  enable  appel- 
lee to  determine  either  the  quality  or  quantity.  It  supposed  the 
quantity  to  be  sufficient  and  the  quality  suitable,  but  was  mistaken  in 
both. 

It  is  sufficient  to  say  with  regard  to  the  objections  set  out  in  the 
ninth,  tenth,  eleventh,  twelfth  and  thirteenth  assignments  of  error  to 
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certain  findings  of  fact  of  the  trial  court,  that  these  findings  are  all 
abundantly  supported  by  the  evidence,  and  the  assignments  are  with- 
out merit.  We  have  concluded  that  the  evidence  upon  which  the 
findings  are  based  was  admissible.  If  we  are  correct  in  this,  and  such 
evidence  suflSciently  support  the  findings  of  the  court,  no  objection 
can  be  properly  made  to  the  findings  of  fact.  Whether  such  findings 
authorize  or  support  the  conclusions  of  law  predicated  upon  them,  is 
another  question. 

It  is  immaterial,  as  we  view  the  case,  whether  the  conclusion  of 
law  of  the  trial  court  in  its  definition  of  the  contract  ^^as  a  license 
based  upon  royalty,*'  as  set  out  in  the  fourteenth  assignment  of  error, 
is  corect  or  not.  It  is,  we  think,  entirely  profitless  to  split  hairs  over 
this  question.  The  contract  by  its  terms  conveyed  to  appellee  so  much 
of  the  sand,  clay  and  gravel  upon  the  land  as  should  be  removed 
vithin  five  years  after  the  date  .of  the  contract,  and  bound  appellee 
to  commence  work  within  one  year  and  to  remove  and  pay  for  at  the 
atipulated  price  as  much  as  5000  cubic  yards  per  month  from  the  time 
the  work  began  to  the  end  of  the  term.  Upon  the  failure  or  refusal 
on  the  part  of  appellee  to  comply  with  the  obligations  of  the  contract 
it  became  liable  to  appellants  for  whatever  damage  they  may  have 
sustained  by  reason  of  such  refusal,  unless  •appellee  showed  that  it 
was  entitled,  in  equity  and  upon  the  grounds  urged  in  its  answer,  to 
be  relieved  of  the  obligations  of  the  contract.  This  is  the  substance. 
What  name  is  given  to  the  contract,  whether  license,  lease  or  sale,  is 
mere  matter  of  form. 

The  trial  court  found  as  a  conclusion  of  law,  that  *^t  having  been 
in  contemplation  of  the  parties  to  the  contract  that  the  purpose  of 
the  defendant  in  entering  into  said  contract  was  to  obtain  gravel 
and  sand  suitable  for  ballast  and  filling,  and  in  quantities  sufficient 
for  such  purpose,  and  to  be  worked  by  the  method  stipulated  in  said 
agreement,  and  at  an  expense  such  as  would  justify  its  use;  and  it 
having  developed  after  the  execution  of  said  contract  that  the  material 
of  quantity  and  quality  such  as  could  be  handled  in  the  manner  con- 
templated by  the  parties  at  a  reasonable  expense  by  defendant,  did 
not  exist  upon  said  premises,  the  defendant  was  not  compelled  to 
operate  said  gravel,  sand  and  clay,  and  had  the  right  to  surrender  its 
rights  under  said  contract;  and  there  being  no  penalty  provided  for 
the  failure  to  carry  out  the  agreement  by  the  defendant,  and  there 
being  no  proper  measure  of  damages  for  such  failure  alleged  and 
proven  no  damages  accrue  to  plaintiffs  by  reason  of  defendant's 
abandonment  of  the  agreement."  This  is  assigned  as  error  by  the 
fifteenth  assignment  and  presents  the  decisive  question  in  the  case"! 
The  latter  part  of  the  findings:  "There  being  no  penalty  provided 
for  the  failure  to  carry  out  the  agreement  by  the  defendant^  and  there 
being  no  proper  measure  of  damages  alleged  and  proven,  no  damages 
accrue  to  plaintiffs  by  reason  of  defendant's  abandonment  of  the 
agreement,"  was  unnecessary  and  immaterial,  in  view  of  the  conclu- 
sion that  "the  defendant  was  not  compelled  to  operate  said  gravel, 
sand  and  clay,  and  had  the  right  to  surrender  its  rights  under  the 
contract."  If  this  conclusion  be  correct,  appellants  were  not  entitled 
to  damages.    If  it  be  not  correct,  then  both  upou  the  pleadings  ftucl 
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proof  the  proper  measure  of  damages  eonld  have  been  applied,  giving 
appellants  compensation  for  the  breach. 

The  question,  however,  is:  Do  the  facts  as  pleaded  and  proven, 
as  set  out  in  the  conclusions  of  fact,  entitle  appellee  in  equity  to  be 
relieved  of  the  obligations  of  the  contract?  This  question  is  one  of 
much  di£Qculty,  and  as  to  its  proper  solution  we  are  in  great  doubt 
ITone  of  the  cases  cited  in  the  briefs  afford  us  much  assistance,  and 
we  have  been  forced  to  recur  to  general  principles  of  equity  for  a 
guide.  The  diflBculty,  however,  lies  in  determining  whether  the  facts 
of  the  present  case  bring  it  within  the  principles  of  equity  invoked 
by  appellee. 

We  have  approved  the  findings  of  facts  of  the  trial  court,  in  sub- 
stance, that  at  the  time  the  contract  was  entered  into  it  was  supposed 
by  both  parties  tliat  there  existed  on  the  tract  of  land  a  quantity  of 
gravel,  clay  and  sand  of  quality  suitable  for  the  purpose  of  ballasting 
and  filling  in  appellee's  roadbed,  and  so  situated  as  that  it  could  be 
worked  by  steam-shovel  at  a  reasonable  expense,  not  in  excess  of  its 
value,  for  such  purpose.  This  was  believed  to  be  the  condition.  It 
was  further  found  by  the  trial  court  that  this  condition  did  not  in 
fact  exist,  and  this  finding,  as  we  have  concluded,  is  supported  by 
the  evidence. 

We  are  inclined  to  the  opinion  that  this  was  a  mutual  mistake  of 
the  parties  as  to  a  material  matter,  and  if  so,  under  well  settled  prin- 
ciples, would  authorize  a  cancellation  of  the  contract.  But  we  do 
not  rest  our  decision  upon  the  ground  of  mutual  mistake,  but  upon 
the  mistake  on  the  part  of  appellee  as  to  the  existence  on  the  land 
of  material  of  the  quality  desired,  and  so  located,  and  in  such  quan- 
tities, that  it  could  be  removed  at  an  expense  not  in  excess  of  its 
value  when  removed.  The  trial  court  finds  that  the  material  in  such 
quantity  and  of  such  quality  as  that  it  could  be  removed  by  steam- 
shovel,  or  in  any  other  way,  except  at  an  expense  in  excess  of  its 
value  after  removal,  did  not  exist  on  the  land;  that  it  was  contem- 
plated by  the  parties  that  it  did  so  exist  on  the  land,  and  that  it 
was  in  contemplation  of  and  in  reliance  upon  this  fact  that  the  con- 
tract was  made. 

We  make  no  excuse  for  quoting  largely  from  Pomeroy  on  Equitable 
Jurisprudence  and  Equitable  Bemedies,  for  it  is  upon  the  principles 
of  equity  we  find  there  stated  we  base  our  conclusions. 

'There  are  two  requisites  essential  to  the  exercise  of  the  equitable 
jurisdiction  in  giving  any  relief  defensive  or  affirmative.  The  fact 
concerning  which  the  mistake  is  made  must  be  material  to  the  trans- 
action, affecting  its  substance  and  not  merely  its  incidents;  and  the 
mistake  itself  must  be  so  important  that  it  determines  the  conduct 
of  the  mistaken  party  or  parties.  If  a  mistake  is  made  by  one  or 
both  parties  in  reference  to  some  fact  which,  though  connected  with 
the  transaction,  is  merely  incidental  and  not  a  part  of  the  very  sub- 
ject matter  or  essential  in  any  of  its  terms,  or  if  the  complaining 
party  fails  to  show  that  his  conduct  was  in  reality  determined  by  it, 
in  either  case  mistake  will  not  be  ground  for  any  relief  aflSrmative 
or  defensive.  As  a  second  requisite,  it  has  sometimes  been  said  in 
very  general  terms  that  a  mistake  resulting  from  the   complaining 
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party's  own  negligence  will  never  be  relieved.  This  propoBition  is 
not  sustained  by  the  authorities.  It  would  be  more  accurate  to  say 
that  where  the  mistake  is  wholly  caused  by  the  want  of  that  care  and 
diligence  in  the  transaction  which  should  be  used  by  every  person  of 
reasonable  prudence,  and  the  absence  of  which  would  be  a  violation 
of  legal  duty,  a  court  of  equity  will  not  interpose  its  relief,  but  even 
with  this  more  guarded  mode  of  statement,  each  instance  of  negli- 
gence must  depend  to  a  great  extent  upon  its  own  circumstances.  It 
is  not  every  negligence  that  will  stay  the  hand  of  tlie  court.  The 
conclusion  from  the  best  authorities  seems  to  be,  that  the  neglect 
must  amount  to  the  violation  of  a  positive  legal  duty.  The  highest 
possible  care  is  not  demanded.  Even  a  clearly  established  negligence 
may  not  of  itself  be  a  sufficient  ground  for  refusing  relief  if  it  appears 
that  the  other  party  has  not  been  prejudiced  thereby.  Iji  addition 
to  the  two  foregoing  requisites,  it  has  been  said  that  equity  would 
never  give  any  relief  from  a  mistake  if  the  party  could  by  reasonable 
diligence  have  ascertained  the  real  facts;  nor  where  the  means  of 
information  are  open  to  both  parties  and  no  confidence  is  reposed; 
nor  unless  the  other  party  was  under  some  obligation  to  disclose  the 
facts  known  to  himself,  and  concealed  them.  A  moment's  reflection 
will  clearly  show  that  these  rules  can  not  possibly  apply  to  all  in- 
stances of  mistake  and  furnish  the-  prerequisites  for  all  species  of 
relief.  Their  operation  is,  indeed,  quite  narrow;  it  is  confined  to 
the  single  relief  of  cancellations,  and  even  then  it  is  restricted  to 
certain  special  kinds  of  agreements.''  (2  Pom.  Eq.  Juris.,  3d  ed., 
sec.  856.) 

'The  most  difficult  cases  are  those  where  the  mistake  is  due  solely 
to  the  defendant,  without  negligence  on  his  part,  or  inducement  or 
advantage  taken  by  the  plaintiff.  It  is  plain  that  not  every  material 
mistake  in  such  a  case  will  enable  the  defendant  to  avoid  performance 
of  the  contract.  The  rule  may  be  stated  that  where  the  mistake  is 
solely  due  to  the  defendant  but  without  his  fault,  equity  will  refuse 
specific  performance  only  where  the  mistake  is  of  a  vital  part  of 
the  contract — of  the  corpus  of  the  agreement — and  of  such  nature 
that  enforcement  would  be  a  great  hardship.'*     (Id.,  sec.   783.) 

''Where  the  court  is*  satisfied  that  the  result  which  bears  so  hard 
upon  the  defendant,  though  legally  a  constituent  part  of  the  con- 
tract, was  not  intended  by  the  parties  at  the  time  of  the  agreement — 
in  fact,  was  not  in  contemplation  as  the  effect  of  the  agreement,  which 
was  expressed  in  terms  too  unqualified — it  will  not*specifically  enforce 
the  agreement."     (Id.,  sec.  791.) 

"Where  a  contract  in  writing  is  executed  under  a  mistake  by  only 
one  of  the  parties  ae  to  a  fact  which  is  of  the  essence  of  the  contract, 
the  mistake  constitutes  a  ground  for  a  court  of  equity  to  rescind  and 
cancel  the  apparent  contract  as  written  and  place  the  parties  in  statu 
quo/'    (24  Am.  &  Eng.  Ency.  of  Law,  618,  and  cases  cited.) 

If  it  had  developed  that  in  fact  ''gravel  overlaid  by  a  deposit  of 
sand  and  clay"  did  not  exist  at  all  on  the  land,  we  think  it  could 
not  be  questioned  that  appellee  should  be  held  excused  from  the  obli- 
gation to  take  it  out  and  to  pay  for  it,  even  if  it  had  been  guilty  of 
n^ligence  in   failing  to  discover  this  fact  before   making  the  con- 
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tract.  Or  if  it  had  been  discovered  that  while  some  of  the  material 
existed^  yet  there  was  only  a  limited  quantity  and  not  as  much  as 
under  the  contract  appellee  was  required  to  remove,  it  would  have 
been  entitled  to  be  relieved  of  the  obligation  pro  tanio.  It  could  not 
be  denied  that  this  would  have  been  a  mistake  as  to  the  subject  mat- 
ter, going  to  the  very  essence  of  the  contract.  This  might  be  placed 
on  the  ground  of  mutual  mistake,  or,  if  appellants  knew  of  this  non- 
existence of  the  subject  matter  of  the  contract,  it  would  have  been 
a  fraud  on  their  part  to  take  advantage  of  appelli^'s  ignorance  as 
to  such  a  matter.     (Bishop  on  Contracts,  sec.  588;  9  Cyc,  399.) 

We  think  there  can  be  no  substantial  diflference,  in  the  application 
of  the  principles  referred  to,  between  the  nonexiistence  of  the  material 
and  its  existence  on  the  land,  in  fact,  but  not  in  a  gravel  bed  or  beds 
as  contemplated,  but  so  scattered  and  in  such  quantities  in  each  place 
as  that  it  could  not  be  removed  except  at  a  ruinous  expense,  so  that 
appellee  or  any  other  person  if  compelled  to  pay  for  it  would  still 
prefer  to  let  it  remain  as  it  is  rather  than  attempt  to  appropriate  it. 
Appellee  at  least,  and  we  think  appellants  also,  contracted  with  ref- 
erence to  a  gravel  bed  where  the  material  existed  in  such  quantity 
as  that  it  could  be  taken  out  with  a  steam-shovel,  its  track  to  be 
built  into  the  deposit  for  that  purpose.  This  seems*  to  us  to  have 
been  the  subject  matter  of  the  contract  and  its  very  essence.  Cer- 
tainly, but  for  appellee's  belief  as  to  this  it  would  not  have  made 
the  contract,  which  really  would  amount  to  a  gift  to  appellants  of 
the  amount  stipulated  to  be  paid.  The  trial  court  does  not  find  that 
the  material  in  sufficient  quantity  did  not  exist  on  the  land,  but  it 
does  find  that  if  it  does  exist  the  conditions  are  such  that  it  can 
not  be  utilized,  and  that  if  required  to  pay  for  it  appellee  would  still 
leave  it  the  property  of  appellants. 

It  can  not  be  said  that  appellee  was  guilty  of  such  negligence  in 
failing  to  discover  these  facts  as  would  close  the  door  of  equity  to 
it  in  seeking  to  be  relieved  of  the  obligations  of  the  contract.  (2 
Pom.  Eq.  Juris.,  856,  supra.)  The  gravel  was  under  the  surface  and 
not  exposed  to  view.  Only  an  actual  working  of  the  deposit  would 
be  likely  to  reveal  the  deficiency  in  either  quality  or  quantity. 

So  far  as  the  application  of  the  principles  referred  to  is  concerned, 
we  can  see  no  reasonable  ground  for  making  a  distinction  between 
a  suit  to  compel  specific  performance  in  cases  where  that  relief  is 
sought  and  the  present  case.  If  in  the  present  case  it  would  be  in- 
equitable to  compel  appellee  to  remove  and  pay  for  the  gravel,  if  no 
other  obstacle  existed  to  such  relief,  it  would  be,  to  the  same  extent, 
inequitable  to  require  him  to  pay  damages  for  failure  to  remove  it 
The  fundamental  principle  is  that  appellee,  for  the  reason  stated,  is 
entitled  in  equity  to  be  relieved  of  the  obligations  to  perform  the 
contract. 

We  must  not  be  understood  as  holding  that  a  mere  mistake  on  the 
part  of  appellee  in  the  cost  of  removing  the  gravel,  whether  arising 
from  miscalculation  of  such  expense  or  fr6m  diange  in  or  failure  to 
take  into  account  any  of  the  circumstances  affecting  pucb  expense, 
would  authorize  the  relief  granted  in  this  case.     Such  mistake  would 

not,  9Timm^j7  m\hoTm  t^^^Mqu  qv  gancellation  of  the  contract. 
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For  the  reasons  giyen  we  are  inclined  to  agree  with  the  conclusions 
of  the  trial  courts  and  to  hold  that  there  is  no  error  in  the  judgment. 
None  of  the  assignments  or  propositions  thereunder  present  ground 
for  reversal^  and  they  are  severally  oyerruled,  and  the  judgment  af- 
firmed. 

Affirmed. 

OK  KOnON   FOR  REHEARING. 

Upon  request  of  appellants  on  motion  for  rehearing  we  make  the 
following  additional  findings  of  fact: 

Before  the  contract  w^is  executed  appellee,  through  some  of  its 
engineers,  made  some  investigation  of  the  premises  with  the  view  of 
determining  the  location  and  extent  of  the  gravel  beds  on  the  land, 
and  they  made  a  blue-print  map  showing  such  location  and  extent 
which  was  attached  to  the  contract  and  is  part  thereof.  This  blue- 
print shows  the  location  and  situation  of  the  gravel  bed  with  refer- 
ence to  appellee's  line  of  railway.  On  July  12,  1907,  W.  E.  Green, 
who  was  then  vice-president  and  general  manager  of  the  company, 
wrote  to  appellant  Edwards  stating  in  substance  that  investigation 
had  developed  the  fact  that  there  was  not  to  exceed  6000  yards  of 
fiuitable  gravel  on  the  land  that  could  be  used  for  ballast,  and  that, 
such  being  the  case,  it  would  be  a  waste  of  money  to  undertake  to 
put  tracks  in  to  get  out  that  small  amount  of  gravel.  Edwards  testi- 
fied, and  it  is  not  contradicted,  that  after  the  receipt  of  this  letter 
appellees  took  out  some,  he  does  not  state  how  much,  sand,  gravel 
and  clay.  No  point  was  made  of  this  in  any  of  the  assignments  of 
error. 

The  motion  for  other  additional  findings,  and  for  rehearing,  is 
overruled. 

Overruled. 
Writ  of  error  refused. 


Abner  Gray,  by  Beceiver,  v.  F.  P.  Fuller  et  ux. 

Decided  March  9,  1909. 

1. — ^PleadinflT — Tiea,  in  Abatement — ^Amendment — Jhie  Order  of  Pleadinflr^ 

When  a  plea  in  abatement  filed  in  due  order  is  defective  it  may  be  amended 
after  answer  to  the  merits,  and  in  so  far  as  the  question  of  due  order  of  plead- 
ing is  concerned  the  amended  plea  must  be  considered  as  of  the  date  of  the 
filing  of  the  original  plea. 

2. — Brief! — ^Assifirnments  of  Error — Statement. 

Where  the  assignment  of  error  complained  that  "The  court  erred  in  sus- 
taining defendant's  plea  in  abatement  and  dismissing  plaintiff's  suit  on  the 
evidence,"  and  the  proposition  was  that  "The  action  of  the  County  Court  in 
appointing  the  receiver  (plaintiff)  was  neither  void  nor  subject  to  attack  in 
a  collateral  proceeding,"  a  statement  thereunder,  viz.:  "Defendant's  plea  in 
abatement  seeks  to  invalidate  this  receiver's  appointment  on  account  of  the 
manner  in  which  that  appointment  was  made,"  was  clearly  insufficient  to  entitle 
the  assignment  to  consideration. 

S. — Same. 

Under  a  proposition  that  "The  receiver  (plaintiff)  had  authority  to  bring 
ffnd  maintnln  tb«  wit  ftB  sbQwn  b,y  his  Jetkrs  pf  appointment  «nd  ftppliwtlQn 
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therefor,"  a  statement  only  showing  that  the  order  of  appointment  authorized 
him  "To  enter  into  a  contract  for  the  lunatic  with  attorneys  to  recover  any 
real  property  to  which  he  may  be  entitled/'  in  absence  of  the  plea  in  abate- 
ment or  its  substance,  was  insufficient  to  require  consideration  of  an  assign- 
ment complaining  that  it  was  error  to  sustain  the  plea  in  abatement. 


An  assignment  complaining  of  the  refusal  to  allow  plaintiff  to  amend  his 
petition,  could  not  be  considered  in  the  absence  of  a  showing  that  a  request 
for  leave  to  amend  was  made  and  refused  by  the  court. 

Appeal  from  the  District  Court  of  Newton  County.  Tried  below 
before  Hon.  W.  B.  Powell. 

West  &  Synnott,  for  appellant. 

Oeorge  0.  Clough  and  Aubrey  Fuller,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  suit  was  brought  by  S. 
P.  Gray  as  receiver  of  the  estate  of  Abner  Gray,  who  is  alleged  in  the 
petition  to  be  a  person  of  unsound  mind,  against  appellees,  F.  P. 
Puller  and  wife,  Fannie  Fuller,  to  recover  an  undivided  one-tenth  in- 
terest in  twenty-seven  lots  in  the  town  of  Newton,  and  to  have  parti- 
tion made  of  said  property  between  plaintiff  and  said  defendants. 
Upon  the  trial  in  the  court  below  a  plea  in  abatement  presented  by 
defendants  was  sustained  and  plaintiff's  suit  dismissed. 

The  first  and  second  assignments  are  presented  together  in  appel- 
lant's brief.  These  assignments  are  as  follows:  ^The  court  erred  in 
overruling  plaintiff's  objections  to  defendants'  request  for  leave  to 
amend  their  answer  as  shown  by  plaintiff's  bill  of  exceptions  No.  1." 
"The  court  erred  in  overruling  plaintiff's  motion  to  strike  out  defend- 
ants' plea  in  abatement  as  contained  in  their  first  amended  original 
answer." 

The  first  proposition  under  these  assignments  is:  "A  plea  in  abate- 
ment comes  too  late  after  exceptions  are  filed."  The  second  proposi- 
tion is:  "A  plea  in  abatement  comes  too  late  after  an  answer  to  the 
merits  is  filed."  The  statement  under  the  propositions  is,  in  substance, 
that  on  March  2,  1908,  defendants  filed  an  answer  containing  general 
and  special  exceptions,  plea  of  not  guilty,  and  pleas  of  improvements 
in  good  faith,  but  no  plea  in  abatement,  the  court  having  held  on  a 
hearing  of  the  case  on  March  3d  that  the  plea  in  abatement  filed  and 
presented  on  March  2  was  insuflBcient.  Thereafter,  on  the  3d  day 
of  March,  defendants  filed  an  amended  plea  in  abatement,  which  was 
sustained  by  the  court.  The  bill  of  exception  referred  to  in  assign- 
ment No.  1,  and  which  was  approved  by  the  court,  is  as  follows:  "Be 
it  remembered  that  on  this  3d  day  of  March,  1908,  came  on  to  be 
heard  the  defendants'  plea  in  abatement,  and  both  parties  appearing 
by  their  attorneys  announced  ready  for  trial  on  said  plea,  whereupon 
the  said  defendants  offered  evidence  under  said  plea  and  the  court 
sustained  objections  of  plaintiff's  attorneys  to  any  evidence  on  the 
ground  that  the  plea  was  not  sufficient  to  admit  evidence,  and  the 
attorneys  for  defendants  thereupon  asked  leave  to  amend,  to  which 
the  plaintiff's  attorneys  then  and  there  objected  on  the  grounds  that 
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the  answer  of  the  said  defendants  contained  no  plea  in  abatement  and 
did  contain  pleas  in  bar,  and  insisted  that  a  plea  in  abatement  would 
come  too  late  and  would  not  be  iiled  in  the  due  order  of  pleading, 
which  objections  were  by  the  court  overruled  and  leave  granted  to 
the  said  defendants  to  file  an  amendment  to  said  plea,  to  which  ac- 
tion of  the  court  the  said  plaintiff  by  his  attorneys  then  and  there 
in  open  court  excepted,  and  tenders  this  as  his  first  bill  of  exceptions 
and  asks  that  same  be  approved  by  the  court  and  made  part  of  the 
record  in  this  case." 

These  assignments  are  not  sustained  by  the  bill  of  exceptions  re- 
ferred te  therein,  nor  by  the  statement  jnade  in  the  brief.  Both  the 
bill  of  exceptions  and  the  stetement  made  by  appellant  show  that  on 
the  2d  of  March  the  defendants  presented  what  was  intended  as  a 
plea  in  abatement,  and  the  bill  of  exceptions  shows  that  evidence  was 
offered  by  appellees  in  support  of  said  plea,  and  that  upon  objection 
by  the  appellant  the  evidence  so  offered  was  excluded  on  the  ground 
that  the  plea  was  insufficient  to  admit  same.  The  pleading  to  which 
this  exception  was  sustained  is  not  set  out  in  the  statement  under 
these  assignments^  but  we  have  examined  the  record  and  find  that  it 
was  in  fact  a  defective  plea  in  abatement,  and  was  presented  and 
passed  upon  as  such.  It  follows  from  these  facts  that  the  authorities 
cited  by  appellant  to  sustain  the  contention  that  a  plea  in  abatement 
will  not  be  heard  if  not  filed  until  after  an  answer  to  the  merits  has 
been  filed,  have  no  application.  The  amendment  of  the  plea  was  per- 
missible, and  in  so  far  as  the  question  of  due  order  of  pleading  is 
concerned  it  must  be  considered  as  of  the  date  of  the  filing  of  the 
original  plea. 

The  third  assignment  of  error  is  as  follows:  ^*The  court  erred  in 
sustfdning  defendants'  plea  in  abatement  and  dismissing  plaintiff's 
snit  on  the  evidence.'*  The  first  proposition  under  this  assignment, 
vith  the  statement  thereunder,  is  as  follows:  "The  action  of  the 
Connty  Court  in  appointing  the  receiver  waa  neither  void  nor  subject 
to  attack  in  a  collateral  proceeding." 

^'Statement: — Defendante'  plea  in  abatement  seeks  to  invalidate 
this  receiver's  appointment  on  account  of  the  manner  in  which  that 
appointment  was  made."  This  statement  is  clearly  insufficient  to 
entitle  the  assignment  to  consideration.  We  are  not  informed  by 
the  statement  what  facts  were  pleaded  by  defendants  in  abatement 
of  plaintiff's  suit  nor  what  evidence  was  adduced  under  said  plea, 
and  upon  tliis  showing  we  can  not  say  that  any  error  was  Committed 
by  the  trial  court  in  sustaining  the  plea. 

The  second  proposition  under  this  assignment  is  as  follows:  "The 
receiver  had  authority  to  bring  and  maintein  this  suit,  as  shown  by 
his  letters  of  appointment  and  application  therefor."  The  statement 
xmder  this  proposition  only  shows  that  the  order  of  the  County  Court 
appointing  the  appellant  receiver  authorized  him  **To  enter  into  a 
contract  for  the  said  Abner  Gray  with  attorneys  to  recover  any  real 
property  to  which  he  may  be  entitled."  The  plea  in  abatement  not 
being  copied  in  the  statement,  and  no  statement  being  made  of  the 
substiEinoe  of  said  plea  or  of  the  grounds  therein  urged  for  the  abate- 
ment of  the  suit,  we  can  not  say  that  the  fact  that  the  order  appointing 
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the  receired  authorized  him  to  contract  with  attorneys  for  the  re- 
covery of  any  land  belonging  to  Abner  Gray,  was  an  answer  to  the 
plea^  or  that  because  this  fact  was  shown  the  court  erred  in  sus- 
taining said  plea. 

The  fourth  assignment  complains  of  the  refusal  of  the  trial  court 
to  allow  plaintiff  to  amend  his  petition.  The  statement  under  this 
assignment  is  as  follows:  ^The  grounds  for  abating  the  suit  were 
laid  down  in  defendents'  answer  as  the  improper  procedure  employed 
by  the  County  Court  in  making  the  appointment,  and  the  incapacity 
of  the  receiver  to  maintain  the  suit.^'  This  statement  is  clearly  in- 
sufficient to  entitle  the  assignjnent  to  consideration.  It  does  not  show 
that  any  request  for  leave  to  amend  was  made  by  plaintiff  and  re- 
fused by  the  court,  and,  even  if  this  should  be  inferred,  the  state- 
ment would  be  insufficient  because  it  fails  to  show  when  or  imder 
what  circumstances,  such  request  was  made,  or  to  state  any  fact  which 
indicates  that  any  error  was  committed  by  the  court  in  refusing  to 
permit  •the  amendment. 

There  being  no  error  pointed  out  in  appeDant's  brief  which  re- 
quires a  reversal,  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


M.  McCollum  v.  Buckner's   Orphans'  HoiiE. 

Decided  March  9,   1009. 

1. — Evidence — ^Deed — ^Imperfeot  Besorlptlon — ^Identity. 

An  administrator'B  deed  describing  the  land  aa  "lying  and  being  sitoated 
in  the  county  of  Harris  in  the  Republic  of  Texas  .  .  .  320  acres  of  land, 
part  of  a  tract  of  1^80  acres  surveyed  on  Green's  Bayou  for  said  McAuley, 
deceased,  on  his  bounty  land  warrant,  bounded  on  the  east  by  a  part  of  the  said 
1280  tract  sold  to  Noland,  and  on  the  west  also  by  a  part  of  the  1280  tract 
sold  to  Pannell,"  was  admissible  in  evidence  over  objection  that  the  description 
of  the  land  sought  to  be  conveyed  was  uncertain,  indefinite  and  ambiguous, 
and  that  the  ambiguity  was  patent,  and  the  deed  void.  The  description  was 
imperfect,  and  standing  alone  might  not  be  sufficient  to  identify  the  land,  but 
other  proper  evidence  was  admissible  to  show  the  boundaries  and  prove  its 
identity.    Evidence  considered  and  held  sufficient. 

8. — Charge — ^Harmless  Error — Clerical  Error. 

The  use  of  the  word  "defendant"  instead  of  "plaintiff"  in  a  charge,  will  not 
be  held  fatal  error  when  from  the  context  the  error  is  patent,  and  from  the 
connection  it  appears  that  the  jury  could  not  have  been  misled. 

8. — Subsequent  Purchaser — ^Prior  Conveyance — Notice — ^Burden  of  Proof. 

Ordinarily  a  person  claiming  under  a  junior  title  in  a  suit  between  him- 
self and  a  person  claiming  under  a  prior  conveyance,  must  allege  and  prove 
that  he  paid  value  and  bought  without  notice  of  the  prior  conveyance;  but 
where  a  valuable  consideration  has  been  paid  for  land,  and  the  parties  to  the 
transaction  are  dead,  and  no  direct  proof  can  be  made  that  the  subsequent 
purchaser  had  or  had  not  notice  of  a  prior  conveyance,  upon  proof  being  made 
that  such  subsequent  purchaser  paid  a  valuable  consideration,  the  presumption 
may  be  indulged  that  he  bought  without  notice  of  the  prior  conveyance. 

4. — Same— Want  of  Notice — ^Presumption. 

In  the  absence  of  the  means  of  making  direct  proof  of  want  of  notice  on 
the  part  of  the  subsequent  purchaser,  such  want  of  notice  will  be  presuzned 
from  eyidence  of  the  payment  of  a  valuable  and  adequate  consideration, 
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5.— Deed— Pretuaiptlon. 

The  contention  that  a  presumption  of  a  deed  should  never  be  indulged  in 
any  case  unless  there  is  in  evidence  a  deed  or  other  writing  upon  which  to 
base  it»  is  not  sound. 

6.— Same — ^Trespais  to  Try  Title. 

Where,  in  trespass  to  try  title,  defendant  sought  to  defeat  plaintiff's  title 
by  showing  an  outstanding  title,  and  to  that  end  sought  to  show  by  circum- 
stances the  execution  and  delivery  of  a  deed  from  the  original  grantee,  and 
plaintiff  claimed  under  a  deed  from  the  administrator  of  the  original  grantee, 
evidence  that  the  latter  died  in  1843;  that  subsequent  to  the  alleged  sale  he 
asserted  ownership  and  sold  to  another;  that  in  1884  the  administrator  was 
appointed  and  qualified;  that  the  land  was  inventoried;  that  public  notice  was 
given  of  its  sale  and  the  sale  was  at  auction;  that  the  administrator's  deed 
and  others  constituting  plaintiff's  chain  were  recorded;  that  one  party  through 
whom  plaintiff  claimed  paid  the  taxes  for  several  years;  and  that  there  had 
been  an  entire  want  of  any  ownership  asserted  by  the  alleged  purchaser  or  any 
one  claiming  under  him,  was  sufficient  to  authorize  a  charge  permitting  the 
jury  to  presume  the  execution  and  delivery  of  a  deed  reconveying  the  land 
iiom  the  prior  purchaser  to  the  decedent  or  to  his  administrator  prior  to  the 
latter's  deed. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Chas.  E.  Ashe. 

B.  F,  Louis  and  Hunt,  Myer  &  Townes,  for  appellant. — ^Where  the 
ambiguity  in  a  deed  is  patent  it  is  error  to  admit  other  evidence  for 
the  purpose  of  aiding  the  same.  Kingston  v.  Pickins,  46  Texas,  101 ; 
Xorris  v.  Hunt,  51  Texas,  610;  Brown  v.  Chambers,  63  Texas,  134; 
Hermann  v.  Likens,  90  Texas,  448;  Edrington  v.  Hermann,  74  S. 
W.,  936,  77  S.  W.,  410;  Curdy  v.  Stafford,  27  S.  W.,  824;  Coker  v. 
Boberts,  71  Texas,  602;  Beze  v.  Calvert,  20  S.  W.,  1131. 

It  is  not  sufiBcient  for  a  plaintiff  claiming  to  be  a  purchaser  from 
one  who  is  claimed  to  be  an  innocent  purchaser  in  good  faith  at  an 
administrator's  sale,  to  show  that  the  one  through  whom  he  claims 
title  paid  a  valuable  consideration  for  the  land;  but  he  must  go 
further  and  show  that  he  paid  such  valuable  consideration  as  an  in- 
nocent purchaser;  that  is,  without  notice,  and  the  court  should  affirm- 
atively charge  the  jury  to  this  effect.  Hunter  v.  Eastham,  67  S.  W., 
1081;  Fordtran  v.  Perry,  60  S.  W.,  1002;  Baldwin  v.  Root,  40  S. 
v.,  3;  Meyer  v.  Miller,  23  S.  W.,  994;  Derrett  v.  Britton,  80  S. 
¥.,563. 

No  presumption  of  a  reconveyance  of  land  should  be  permitted 
unless  there  is  some  written  evidence,  or  evidence  of  its  former  ex- 
istence with  which  to  connect  or  upon  which  to  base  such  presump- 
tion, and  there  being  in  this  case  no  evidence  of  any  deed  or  other 
writing,  the  court  should  not  have  permitted  the  jury  to  base  a 
presumption  of  reconveyance  without  such  written  testimony.  Prugia 
V.  Trueheart,  106  S.  W.,  739;  Hirsch  v.  Patton,  108  S.  W.,  1016, 
and  cases  cited. 

» 

Batnd  F.  Rowe,  Thos.  C.  Rowe  and  Fisher,  Sears  £  Campbell,  for 
appellee. 

McMEANS,  Associate  Justice. — This  is  a  suit  of  trespass  to  try 
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title  for  320  acres  of  the  Malcom  McAuley  1280-acre  suirej  in 
Harris  County,  brought  by  the  Buckner's  Orphans'  Home  against  M. 
McCollum^  John  Gant^  and  a  number  of  other  defendairts  not  neces- 
sary to  name  in  that  they  irere  dismissed  from  the  case.  Mrs.  Mar- 
garet Holland  and  others  intervened,  but  having  made  no  further 
appearance  were  dismissed.  The  defendant  John  Gant  appeared  by 
answer  claiming  only  as  tenant  of  the  defendant  McCollum.  The 
case  went  to  trial  with  Buckner's  Orphans'  Home  as  plaintiff  and  Mc- 
Collum as  real  defendant^  though  nominally  Gant  still  appeared  as 
defendant.  The  case  was  tried  before  a  jury  which  rendered  a  ver- 
dict for  plaintiff,  upon  which  judgment  was  duly  entered,  and  from 
this  judgment  this  appeal  is  prosecuted  by  defendant  McCollum  alone. 

Appellee  established  by  evidence  a  prima  facie  title  in  itself  to  the 
land  in  controversy.  The  appellant  attempted  to  defeat  appellee's 
title  by  alleging  and  undertaking  to  establish  an  outstanding  title,  and 
to  this  end  they  sought  to  profe  by  circumstantial  evidence  the  exe- 
cution and  delivery  of  a  deed  from  McAuley,  the  original  grantee,  to 
William  Young,  of  date  anterior  to  the  execution  by  the  administra- 
tor of  said  grantee  of  the  deed  under  which  appellee  claims. 

By  his  eighth,  ninth  and  tenth  assignments  appellant  complains  of 
the  action  of  the  court  in  admitting  in  evidence  over  his  objection 
the  deed  from  H.  G.  Pannell,  administrator  of  McAuley,  to  P.  R. 
Lubbock,  and  the  deed  from  Lubbock  to  Michael  Connelly,  and  the 
deed  from  Connelly  to  John  Neil,  the  objection  to  each  deed  being  that 
the  description  of  the  land  sought  to  be  conveyed  was  uncertain,  in- 
definite and  ambiguous,  and  the  ambiguity  was  patent,  and  that  the 
deeds  were  void  for  uncertainty  of  description,  and  irrelevant  and  in- 
competent for  any  purpose.  Th^  eleventh  assignment  complains  of 
the  admission  in  evidence  over  appellant's  objection  of  a  certified  copy 
of  a  deed  from  McAuley  to  H.  G.  Pannell  and  George  C.  Peters,  and 
a  certified  copy  of  a  deed  from  McAuley  to  B.  A.  Noland  and  H.  G. 
Pannell,  which  were  offered  by  appellee  in  aid  of  the  description  of 
the  land  conveyed  by  the  deeds  mentioned  in  the  eighth,  ninth  and 
tenth  assignments;  the  objection  being  that  the  ambiguity  in  the 
deeds  was  patent,  and  that,  therefore,  extraneous  evidence  m  aid  of 
the  description  was  inadmissible. 

The  only  proposition  advanced  under  the  foregoing  assignments  is 
that  where  the  ambiguity  in  a  deed  is  patent  it  is  error  to  admit  other 
evidence  for  the  purpose  of  aiding  the  same.  The  description  in  the 
deed  from  Pannell,  administrator,  to  Lubbock  is  as  follows:  ^^Lying 
and  being  situated  in  the  county  of  Harris,  in  the  Republic  of  Texas, 
.  .  .  320  acres  of  land,  part  of  a  tract  of  1,280  acres  surveyed  on 
Green's  Bayou  for  said  McAuley,  deceased,  on  his  bounty  land  war- 
rant, bounded  on  tlie  east  by  a  part  of  the  said  1,280-acre  tract  sold 
to  Poland,  and  on  the  west  also  by  a  part  of  the  1,280-acre  tract  sold 
to  Pannell."  The  deed  from  Lubbock  to  Connelly  and  from  Connelly 
to  ISTeil  contained  substantially  the  same  description. 

We  think  tliere  can  be  no  question  that  the  description  contained 
in  the  deeds  was  sufficient  to  admit  of  their  introduction  in  evidence 
over  the  objection  urged.  The  evidence  also  shows  that  the  McAuley 
survey  of  1,280  acres  was  in  shape  one  mile  wide  from  east  to  west. 
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and  two  miles  long  from  north  to  south.  The  deeds  show  that  the 
320  acres  referred  to  was  situated  in  Harris  County  and  were  part  of 
the  McAuley  survey,  and  was  bounded  on  the  east  by  the  part  of 
said  survey  sold  to  Noland  and  on  the  west  by  the  part  of  the  survey 
sold  to  Pannell.  The  description,  it  is  true,  is  imperfect  and,  stand- 
ing alone  without  other  evidence  to  aid  it,  might  not  be  sufficient  to 
identify  the  land,  but,  being  imperfect,  the  deed  would  not  for  that 
reason  be  void;  and  other  proper  evidence  was  admissible  to  show  the 
boundaries  and  prove  its  identity.  To  do  this  appellee  introduced  in 
evidence  certified  copies  of  deeds  from  McAuley  to  B.  A.  Noland  and 
H.  6.  Pannell  and  from  McAuley  to  H.  G.  Pannell  and  George  C. 
Peters.  Each  of  these  deeds  conveyed  320  acres  of  the  McAuley  sur- 
vey, and  the  description  given  in  each  identifies  the  land  conveyed  by 
it  The  former  shows  that  the  320  acres  conveyed  to  Noland  and 
Pannell  were  out  of  the  extreme  eastern  part  of  the  survey  and  was 
one-fourth  mile  wide  from  east  to  west,  and  two  miles  long,  running 
the  entire  length  of  the  survey ;  and  the  latter  shows  that  the  320  acres 
conveyed  to  Pannell  and  Peters  were  also  one-fourth  mile  wide  from 
east  to  west,  and  two  miles  long,  and  that  its  extreme  eastern  bound- 
ary was  a  line  running  through  the  center  of  the  survey  from  north 
to  south.  This  left  a  tract  between  the  two  above  mentioned  of  the 
same  shape,  and  dimensions,  and  it  is  clear  that  it  is  the  tract  referred 
to  in  the  deed  from  Pannell  to  Lubbock  as  'T)0unded  on  the  east  by  a 
part  of  said  1,280-acre  tract  sold  to  Noland,  and  on  the  west  also  by  a 
part  of  the  1,280-acre  tract  sold  to  Pannell.^^  (Cook  v.  Oliver,  83 
Texas,  561;  MacManus  v.  Orkney,  91  Texas,  33;  Bowles  v.  Beal,  60 
Texas,  324;  Bagsdale  v.  Eobinson,  48  Texas,  3?9;  Norris  v.  Hunt, 
51  Texas,  614;  Coker  v.  Boberts,  71  Texas,  601.)  The  assignments 
are  overruled.  This  disposes,  adversely  to  appellant^s  contention,  of 
his  tiiirteenth  assignment,  which  complains  of  the  refusal  of  the  trial 
court  to  strike  out  of  the  evidence  the  deeds  from  Pannell  to  Lub- 
bock, Lubbock  to  Connelly,  and  Connelly  to  Neil. 

Nor  was  there  error  in  admitting  in  evidence  the  testimony  of  the 
witness  Tarbrough  as  to  the  location  of  the  McAuley  survey  with 
reference  to  Green's  Bayou,  and  admitting  evidence  of  the  probate 
proceedings  of  McAuley's  estate,  all  of  which  were  offered  in  aid  of 
the  description  in  said  deeds  (Hermann  v.  Likens,  90  Texas,  449), 
and  the  assignments  of  error  raising  the  point  are  overruled. 

The  court  charged  that  '^f  the  jury  have  indulged  the  presumption 
of  the  execution  and  delivery  of  a  deed  from  Malcolm  McAuley  to 
Wm.  Young  during  the  lifetime  of  said  McAuley,  then  they  will  in- 
quire whether  they  will  indulge  the  presumption  of  a  sale  and  recon- 
veyance of  said  property  from  said  Young  back  to  McAuley  or  his 
administrator  prior  to  the  execution  of  tlie  deed  from  McAuley's  ad- 
ministrator to  Lubbock,  .  .  .  and  if  the  jury  believe  .  .  . 
that  the  circumstances  are  consistent  with  the  inference  or  the  pre- 
sumption of  a  resale  and  conveyance  of  said  land  from  said  Young  to 
the  said  McAuley  or  his  administrator,  as  claimed  by  defendants, 
etc.^  Appellant,  by  his  third  and  fourth  assignments  of  error,  con- 
tends Jhat  inasmuch  as  the  claim  referred  to  in  the  charge  was  one 
made  by  the  plaintiff,  the  use  of  the  word  "defendant"  instead  of 
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"plaintiff"  was  a  fatal  error.  We  can  not  agree  with  this.  Prom  its 
context  it  was  patent  that  the  charge  meant  "plaintiflf"  where  "de- 
fendanf ^  was  used^  and^  in  the  connection  in  which  it  was  nsed,  a 
jury  capable  of  understanding  and  passing  upon  the  issues  involved 
in  the  case  could  not  have  been  misled  thereby.  (Galveston,  H.  &  S. 
A.  By.  Co.  V.  Porfert,  72  Texas,  351.)  This  may  also  be  said  as  to 
the  wofd  **they,"  which  was  used  at  one  place  in  the  charge  to  desig-' 
nate  the  plaintiff,  Buckner's  Orphans'  Home.  The  assignments-  rais- 
ing the  points  are  overruled. 

Appellant  by  a  second  proposition  under  the  third  and  fourth  as- 
signments further  contends  that  the  court  having  instructed  the  jury 
that  before  they  could  find  for  defendants  on  the  issue  of  outstanding 
title  that  they  must  find  that  a  deed  had  been  executed  and  delivered 
by  McAuley  to  Young,  made  it  less  onerous  on  plaintiff,  when  on  the 
issue  of  resale  by  Young  to  McAuley  the  charge  only  required  the 
jury  to  find  that  there  had  been  a  resale  and  conveyance.  This  con- 
tention is  without  merit  and  can  not  be  sustained. 

The  court  charged  that  if  the  jury  found  that  there  had  been  a  re- 
sale and  conveyance  from  Young  to  McAuley  or  his  administrator,  or 
if  they  found  that  F.  B.  Lubbock,  through  whom  plaintiff  claims 
title,  paid  a  valuable  consideration  to  Pannell,  the  administrator  of 
McAuley^s  estate,  for  the  land  in  controversy,  then  in  either  or  both 
events  to  find  for  plaintiff,  even  though  they  believed  that  McAuley 
before  his  death  executed  and  delivered  a  deed  conveying  the  land  to 
Young.  This  part  of  the  charge  is  assailed  by  appellant  by  its  fifth 
and  sixth  assignments,  the  contention  being  that  the  charge  ignored 
the  element  of  want  of  notice  of  Lubbock  at  the  time  he  purchased 
from  the  administrator  of  the  execution  and  delivery  of  the  deed  by 
McAuley  to  Young. 

Ordinarily  a  person  claiming  land  under  a  junior  title  in  a  suit 
between  himself  and  a  person  claiming  under  a  prior  conveyance  muat 
allege  and  prove  that  he  paid  value  and  bought  without  notice  of  the 
prior  conveyance.  In  the  absence  of  the  means  of  making  direct 
proof  of  want  of  notice,  such  want  of  notice  will  be  presumed  from 
evidence  of  the  payment  of  a  valuable  and  adequate  consideration. 
Appellant  makes  no  point,  however,  on  the  omission  fropi  the  charge 
of  the  element  of  adequacy  of  consideration.  It  is,  however,  well  set- 
tled law  that  where  a  valuable  consideration  has  been  paid  for  land, 
and  the  parties  to  the  transaction  are  dead,  and  no  direct  proof  can 
be  made  that  {he  subsequent  purchaser  had  or  had  not'  notice  of  a 
prior  conveyance,  upon  proof  being  made  that  the  subsequent  pur- 
chaser paid  a  valuable  consideration,  the  presumption  may  be  in- 
dulged that  he  bought  without  notice  of  the  prior  conveyance.  (  Bogers 
V.  Pettus,  80  Texas,  428;  Eastham  v.  Hunter,  98  Texas,  564.)  The 
evidence  is  ample  to  warrant,  if  not  to  compel,  a  finding  that  Lub- 
bock paid  not  only  a  valuable  but  an  adequate  consideration  for  the 
land  at  the  sale  by  the  administrator.  The  land  was  appraised  (as  the 
law  at  that  time  required  should  be  done)  at  ten  cents  per  acre,  and 
Jjubbock's  bid  was  two-thirds  of  the  appraised  value,  which  was  an 
amount  then  recognized  by  the  law  as  adequate;  the  order  of  the 
Probate  Court  authorizing  the  sale  directed  that  it  should  be   made 
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for  caah  as  required  by  law;  the  report  of  the  sale  showed  that  the 
administrator  sold  to  Lnbboek  the  land  in  controversy,  together  with 
400  acres  additional,  at  six  and  two-thirds  cents  per  acre,  aggregating 
$48,  and  that  the  land  was  sold  according  to  the  order  of  the  court; 
the  final  account  of  the  administrator  shows  that  he  received  $48  in 
cash  for  the  land  he  sold  to  Lubbock,  and  this  account  was  sworn  to 
and  approved  by  the  court;  the'de^d  from  the  administrator  convey- 
ing the  land  to  Lubbock  recited  the  payment  by  Lubbock  of  $48; 
the  transaction  took  place  in  1845,  and  both  Pannell,  the  administra- 
tor, and  Lubbock  are  dead.  This  testimony  was  admissible  for  the 
purpose  for  which  it  was  offered  and,  being  undisputed,  was,  we 
think,  conclusive  that  Lubbock  paid  a  valuable  and  adequate  consid- 
eration for  the  land ;  and  the  court,  in  the  absence  of  evidence  tending 
to  prove  that  Lubbock  in  fact  had  notice  of  the  prior  conveyance  at 
the  time  he  bought,  had  the  right  to  assume  in  the  charge  the  want 
of  such  notice;  therefore  want  of  notice  was  not  an  issue  in  the  case 
for  the  jury  to  determine.  If  the  evidence  above  set  out  did  not 
justify  the  conclusion  as  a  matter  of  law  that  Lubbock  paid  a  valu- 
able and  adequate  consideration  for  the  land,  it  undoubtedly  author- 
ized the  jury  to  so  find,  and  this  issue  being  determined  by  the  jury 
in  favor  of  appellee,  it  follows,  as  a  matter  of  law,  in  the  absence  of 
evidence  to  the  contrary,  that  Lubbock  purchased  without  notice  of 
Young's  claim.  The  assignments  are  overruled,  as  well  as  are  the 
seventeenth,  eighteenth,  nineteenth,  twenty-first  and  twenty-fourth 
assignments,  which  raise  substantially  the  points  passed  upon  above. 
The  twentieth,  tweniy-second  and  twenty-third  assignments  com- 
plain  in  various  ways  of  the  portion  of  the  court's  charge  which  gave 
to  the  jury  the  right  to  presume  the  execution  and  delivery  of  a  deed 
from  Wm.  Young  to  McAuley  or  to  his  administrator,  prior  to  the 
execution  of  the  deed  to  Lubbock,  the  ground  of  complaint  being  that 
there  was  no  evidence  that  warranted  the  charge.  ,  The  assignments 
can  not  be  sustained.  Appellant  sought  to  defeat  appellee's  title  by 
showing  that  in  1840  McAuley  sold  the  land  to  Young  and  thereby 
divested  himself  of  the  title,  and  that  the  outstanding  title  was  in 
Young.  The  testimony  shows  that  McAuley  died  in  1843;  that  prior 
to  his  death  and  subsequent  to  the  alleged  sale  to  Young,  McAuley 
asserted  ownership  to  the  land  and  sold  it  to  one  Compton;  that  in 
1844  an  administrator  of  his  estate  was  appointed  and  qualified;  that 
the  land  in  controversy  was  inventoried  as  part  of  his  estate;  that 
public  notice  was  given  of  the  sale  to  be  made  by  the  administrator; 
that  the  sale  was  made  at  auction  and  the  deed  made  in  pursuance 
thereof,  as  well  as  other  deeds  constituting  plaintiff's  chain  of  title, 
were  placed  on  record  in  Harris  County;  that  one  of  the  parties 
through  whom  appellee  claims  paid  taxes  on  the  land  for  several  years, 
and  that  there  had  been  an  entire  want  of  any  ownership  asserted  by 
Young  or  any  one  claiming  under  him.  We  think  this  evidence  was 
sufiScient  to  justify  the  court  in  submitting  the  issue. 

The  further  contention,  that  a  presumption  of  a  deed  should  never 
be  indulged  in  any  case  unless  there  was  in  evidence  a  deed  or  other 
writing  upon  which  to  base  it,  is  not  sound. 
Vol.  LIV  Civil— 23. 
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The  twenty-fifth  and  twenty-sixth  assignments  are  not  followed  by 
any  statement  as  required  by  the  rules,  and  are  therefore  not  consid- 
ered. The  first  seven  and  twenty-seventh  assignments  have  been  ex- 
amined by  us  and  found  to  contain  no  reversible  errors,  and  are  sev- 
erally overruled  without  comment. 

There  being  no  reversible  errors  in  the  record,  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Babtlett  Oil  Mill  v.  Tom  Capped 

Decided  March  10«  1900. 

Claim  for  Bamairet— Compromise— OoniideratloiL 

One  who,  believing  in  good  faith  that  he  is  entitled  to  recover  damages  for 
a  personal  injury,  agrees  on  a  settlement  in  compromise  of  such  claim,  cannot  be 
defeated  of  his  action  to  enforce  such  agreement  by  proof  that  his  claim  was  not 
meritorious  and  defendant's  agreement  to  compromise  it  was  therefore  without 
consideration. 

Appeal  from  the  County  Court  of  Williamson  County.  Tried  below 
before  Hon.  T.  J.  Lawhon. 

Richard  Critz,  for  appellant. — A  party  urging  a  contract  of  com- 
promise^ must  show  affirmatively  by  a  preponderance  of  the  evidence 
that  at  the  time  the  settlement  was  made  he  asserted  a  cause  of  action 
against  the  defendant,  believing  at  the  time  in  good  faith  that  be  had 
a  cause  of  action  enforceable  in  the  courts  of  the  country  against  said 
defendant.  The  statement  of  Tom  Cappes  says  that  he  thought  noth- 
ing of  what  he  could  get  in  the  courts,  but  just  thought  they  ought 
to  pay,  and  his  statement  taken  on  the  whole  only  shows  that  he  was 
urging  moral  grounds.     6  Am.  &  Eng.  Ency.  Law,  713,  714,  742. 

Stanton  &  Allen  and  Wilcox  &  Graves,  for  appellee. — Compromise 
of  a  cause  of  action,  real  or  supposed,  made  in  good  faith  is  binding. 
Camoron  v.  Thurmond,  56  Texas,  34;  Pegues  v.  Haden,  76  Texas, 
99;  Hunter,  Evans  &  Co.  v.  Lanius,  82  Texas,  685;  6  Am*  &  Eng. 
Ency.,  713,  714,  and  notes. 

BICE,  Associate  Justice. — Appellee  while  at  work  as  linter  man 
for  appellant  on  the  5th  day  of  January,  1907,  had  his  right  hand  so 
mangled  and  injured  by  the  saws  of  one  of  its  gins  as  made  it  neces- 
sary to  have  two  of  his  fingers  amputated,  whereby  he  was  disabled 
for  work.  He  claims  that  thereafter,  on  the  9th  of  January,  he  made 
a  contract  and  agreement  with  the  mill,  through  its  general  manager 
and  agent  Ogden,  whereby  appellant  bound  itself  to  pay  plaintiff  hifl 
regular  wages  so  long  as  he  might  be  disabled  from  said  injury,  to- 
gether with  his  doctor's  bill.  Appellant  having  failed  and  refused  to 
comply  with  this  contract  as  contended  by  appellee,  the  latter  brought 
this  suit  against  appellant  in  the  Justice's  Court  upon  said  contract, 
alleging  that  he  was  disabled  for  the  performance  of  the  work  from 


1909,]  Bartlett  Oil  Mill  v.   Cappes.  355 

the  time  of  said  injury  until  the  6th  of  April,  a  period  of  thirteen 
weeks;  that  he  was  receiving  $12  per  week  for  his  services,  wherefore 
he  was  entitled  to  recover  from  appellant  the  sum  of  $156  on  account 
of  said  contract,  nothing  being  claimed  for  doctor's  bill,  the  same  hav- 
ing been  paid  by  appellant.  Appellee  further  alleged  that  at  the  time 
of  entering  into  said  contract,  he  in  good  faith  believed  he  had  a  good 
cause  of  action  against  appellant  on  account  of  said  injuries,  and  that 
he  accepted  said  settlement  in  compromise  for  all  damages  that  he 
might  have  received  by  reason  thereof. 

Appellant  answered  by  general  and  special  exceptions,  general  de- 
nial, and  specially  denied  that  it  made  any  contract  of  settlement; 
and  further  pleaded  that  there  was  no  consideration  for  said  contract, 
if  any  was  so  made,  as  contended  by  appellee. 

Appellee  recovered  in  the  Justice's  Court,  from  which  appellant  ap- 
pealed to  the  County  Court,  where  judgment  was  again  rendered 
against  it  in  favor  of  appellee  for  the  full  amount  of  his  claim,  from 
which  this  appeal  is  prosecuted. 

Appellant  by  its  first  assignment  of  error  insists  that  the  court 
erred  in  rendering  judgment  against  it,  because  the  evidence  shows 
no  legal,  valuable  or  good  consideration  as  a  basis  for  the  contract 
sued  upon,  and  by  its  proposition  thereunder  insists,  in  effect,  that  if 
appellee  had  and  asserted  no  cause  of  action  on  account  of  said  in- 
jury, he  was  therefore  not  entitled  to  recover.  By  his  counter-propo- 
sition, appellee  insists  that  the  compromise  of  a  cause  of  action,  real 
or  supposed,  made  in  good  faith,  is  binding.  This  we  believe  to  be 
the  law.  It  is  not  essential,  in  our  judgment,  that  there  should  have 
been  in  fact  a  good  cause  of  action  before  appellee  would  have  had  the 
right  to  recover  upon  the  contract.  It  is  only  necessary  to  show  that 
he  was  injured,  as  claimed,  and  that  he  in  good  faith  believed  that  he 
had  a  cause  of  action  arising  therefrom  at  the  time  he  entered  into 
the  compromise^  in  order  to  maintain  his  suit  thereon.  The  evidence, 
briefly  summarized,  shows  that  appellee  suffered  the  injury  while  at 
work  for  appellant,  from  the  effects  of  which  he  was  disabled,  as 
claimed  by  ham.  It  likewise  shows  that  appellant  made  the  contract 
asserted  by  appellee,  and  that  at  the  time  of  entering  into  the  con- 
tract appellee  in  good  faith  believed  he  had  a  cause  of  action.  The 
evidence  further  tends  to  show  that  at  the  time  appellant  made  the 
contract  of  settlement  that  its  manager  must  have  entertained  the  be- 
lief that  appellee  had  a  good  cause  of  action,  for  it  appears  that  he 
proposed  the  settlement  himself,  which  appellee  accepted.  While  the 
evidence,  it  may  be  conceded,  failed  to  disclose  that  the  injuries  re- 
ceived by  appellee  were  due  to  any  fault  or  negligence  upon  the  part 
of  appellant,  still  we  think  this  is  immaterial  under  the  authorities. 

In  Camoron  v.  Thurmond,  56  Texas,  34,  it  is  said,  quoting  from 
leading  cases  in  equity:  "An  agreement  entered  into  upon  the  suppo- 
sition of  right  or  of  a  doubtful  right,  though  it  often  comes  out  that 
the  right  was  on  the  other  side,  shall  be  binding,  and  the  right  shall 
not  prevail  against  the  agreement  of  the  parties,  for  the  right  must 
always  be  on  one  side  or  the  other,  and  therefore  the  compromise  of 
a  doubtful  right  is  a  suflScient  foundation  of  an  agreement.'' 

In  Pegues  v.  Haden,  76  Texas,  99,  it  is  said;    *^When  a  right  is 
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doubtful,  is  controverted,  or  where  tlie  object  is  to  avoid  or  settle  the 
litigation,  a  compromise  duly  executed  will  not  be  set  aside  by  the 
coi^s  if  the  parties  act  in  good  faith,  and  there  is  no  fraud  or  mis- 
representation.*' 

In  Volume  6,  Am.  &  Eng.  Ency.  Law,  2d  ed.,  p.  711,  it  is  said: 
**As  it  is  the  policy  of  the  law  to  discourage  litigation  and  to  enforce 
voluntary  settlements  effected  without  the  interposition  of  the  law, 
it  has  uniformly  been  held  that  the  compromise  of  doubtful  claims 
is  valid,  the  mutual  release  of  their  respective  rights  by  the  parties 
to  the  controversy,  and  the  avoidance  of  the  expense  and  annoyance  of 
a  suit  at  law,  being  a  suflBcient  consideration  for  the  composition." 
Citing  various  cases  in  support  of  the  text. 

In  Honeyman  v.  Jarvis,  79  111.,  318,  it  is  said:  *The  compromise 
of  a  doubdhil  right,  though  it  afterwards  turns  out  the  right  is  on 
the  other  side,  when  there  is  neither  actual  nor  constructive  fraud 
and  the  parties  act  in  good  faith,  with  full  knowledge  of  the  facts,  is 
sufficient  consideration  to  support  a  compromise,  the  real  considera- 
tion which  each  party  receives  under  the  compromise  being,  not  the 
sacrifice  of  the  right,  but  the  settlement  of  the  dispute  and  the  aban- 
donment of  the  claim.  It  is  no  objection  to  the  validity  of  the 
transaction  that  the  right  was  really  in  one  of  the  parties  only,  and 
that  the  other  had  no  right  whatever.  The  fact  that  the  one  may  have 
}iad  no  claim  is  immaterial  if  he  was  honestly  mistaken  in  that  re- 
gard.*' 

There  is  no  contention  in  this  case  that  there  was  any  fraud  or  im- 
position by  appellee  upon  appellant.  It  was  shown  that  while  appellee 
had  not  consulted  any  attorney  about  the  matter,  and  was  not  ad- 
vised of  his  legal  rights  before  making  ithe  contract,  nevertheless,  that 
he  believed  that  he  had  a  good  cause  of  action,  and,  according  to  his 
evidence,  the  proposition  of  settlement  was  suggested  by  appellant's 
agent,  and  it  appears  that  the  agreement  of  compromise  was  entered 
into  by  both  parties  with  full  knowledge  of  all  the  facts  relative  to  the 
injury.  And  it  may  be  that  the  inducing  cause  on  the  part  of  appel- 
lant to  make  said  compromise  was  to  avoid  litigation,  which  would 
have  been  sufficient  consideration  under  the  authorities  to  sustain  the 
agreement.  Believing  the  law  under  the  facts  is  with  the  appellee, 
this  assignment  is  overruled. 

The  remaining  assignments  of  error  are  not  briefed  in  accordance 
with  the  rtdes  and  decisions  of  the  courts,  and  it  is  not,  therefore,  in- 
cumbent upon  us  to  consider  them.     They  are  therefore  overruled. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Affirmed, 


Parlin  &  Orendobfp  Implement  Company  v.  T.  E.  Clements. 

Decided  March  10.  1009. 

Coniity  Court — Jurisdiction — ^Amount  In  Controversy — ^Plea^insr. 

A  petition  seeking  damages  for  the  unlawful  seizure  and  conversion,  by 
execution  sale,  of  two  horses  of  the  alleged  value  of  $150  each,  for  injury  to 
plaintiff's  credit  and  reputation  $950,  and  for  deprivation  of  the  ose  of  the 
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property  $45,  set  forth  a  claim  for  reoorery  of  $1,296  and  was  beyond  the 
jurisdiction  of  the  County  Court. 

Appeal  from  the  Comity  Court  of  McLennan  County.  Tried  below 
before  Hon.  E.  C.  Street; 

J.  B.  McNamara  and  U.  F.  Short,  for  appellant. 
James  L.  Oarrett  and  Baker  &  Thomas,  for  appellee. 

RICE,  Associate  Justicb. — Appellee  brought  this  Buit  in  the 
County  Court  of  McLennan  County  against  appellant,  a  private  cor- 
poration, and  Guy  McNamara,  who  was  constable  of  precinct  No.  1 
of  said  county,  for  the  recovery  of  damages  alleged  to  have  been  sus- 
tained by  him  on  account  of  the  wrongful  levy  of  a  pretended  execu- 
tion upon  certain  propeily  of  appellee  by  said  McNamara  at  the  in- 
stance of  appellant. 

At  the  ensuing  term  of  the  County  Court,  McNamara  having  an- 
swered, and  appellant  having  failed  to  do  so,  judgment  by  default, 
with  a  writ  of  inquiry,  wacr  rendered  against  it.  It  thereafter  filed  an 
answer  setting  up  its  defenses  thereto,  which  appellee  moved  to 
strike  out.  Subsequent  to  these  proceedings  the  case,  by  agreement  of 
parties,  together  with  the  writ  of  inquiry,  was  continued  to  th§  next 
term  of  said  court  without  prejudice  to  either  party.  At  the  ensuing 
term  of  the  County  Court,  plaintiff  dismissed  his  cause  of  action  as 
against  McNamara,  and  both  parties  having  announced  ready  for  trial 
on  the  writ  of  inquiry  theretofore  awarded,  judgment  was  rendered 
against  appellant  in  favor  of  appellee  for  the  sum  of  $900.  Appel- 
lant filed  its  motion  for  new  trial  and  in  arrest  of  judgment,  assert- 
ing, among  other  things,  that  the  cdurt  had  no  jurisdiction  of  plain- 
tiffs cause  of  action,  because  the  same  was  in  excess  of  $1,000,  exclu- 
sive of  interest,  which  motion  was  overruled,  from  which  judgment 
this  appeal  is  prosecuted. 

Appellant  by  its  second  assignment  of  error  assails  the  judgment 
on  the  ground  that  the  court  had  no  jurisdiction  of  plaintiffs  cause 
of  action  for  the  reason  assigned  in  its  motion  in  arrest  of  judgment. 
By  the  averments  of  plaintiff's  petition  it  is  shown  that  on  the  15th 
day  of  June,  1907,  he  was  engaged"  in  the  livery  business  at  Waco,  at 
which  time  defendant  McNamara,  who  was  constable  of  said  precinct, 
at  the  instance  and  request  of  appellant,  seized  and  converted  to  the 
use  of  the  defendant  two  horses  each  of  the  value  of  $150;  that  said 
property  was  unlawfully  seized  and  converted  under  the  pretense  of 
having  some  kind  of  judgment  against  the  plaintiff  on  which  they 
caused  an  executJbn  to  be  issued  and  said  property  seized;  that  prior 
thereto  plaintiff  was  a  man  of  good  reputation  and  character,  standing 
well  among  his  neighbors  and  possessing  good  credit;  that  by  reason 
of  the  seizure  of  his  said  property  under  said  pretended  execution  his 
fair  name,  reputation  and  credit  was  injured,  and  that  by  reason  of 
the  unlawful  seizure  of  said  property  without  probable  cause  he  was 
^^tly  humiliated  and  his  standing  and  credit  affected;  that  in  addi- 
tion to  the  unUwful  seiTure  defendant,  through  said  McNamara  as 
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constable  of  said  precinct,  posted  notices  in  said  connty,  one  at  the 
courthouse  door,  and  at  other  places,  advertising  said  property  of 
plaintiff  for  sale  xmder  said  pretended  judgment  and  execution,  fur- 
ther affecting  his  credit^  fair  name  and  reputation,  causing  him  hu- 
miliation to  his  damage,  including  reasonable  attorney's  fees,  in  the 
sum  of  $950;  and  for  the  unlawful  detention  and  deprivation  of  the 
use  of  said  property,  and  the  expenses  incident  to  said  seizure,  the 
further  sum  of  $45,  said  petition  concluding  with  a  prayer  for  the  re- 
covery of  exemplary  and  actual  damages,  interest  and  costs,  etc. 

We  think  it  clearly  appears,  therefore,  from  the  recitations  of  said 
petition  that  the  catise  of  action  as  therein  asserted  embraces  as  well 
the  value  of  the  horses  as  it  does  deprivation  of  their  use  and  injury 
to  his  credit,  etc.,  and  therefore  is  for  the  sum  of  $1,295,  which  is  in 
excess  of  the  jurisdiction  of  said  court.  The  County  Court  has  ex- 
clusive jurisdiction  in  all  civil  cases  where  the  matter  in  controversy 
shall  exceed  in  value  $200  and  does  not  exceed  $500,  exclusive  of  in- 
terest, and  concurrent  jurisdiction  with  the  District  Court,  when  the 
matter  in  controversy  shall  exceed  $500  and  not  exceed  $1,000,  ex- 
clusive of  interest  (Article  5,  section  16,  of  the  State  Constitution; 
see  also  articles  1154  and  1155,  Sayles'  Rev.  Civ.  Stats.). 

We  therefore  conclude  that  the  County  Court  had  no  jurisdiction  of 
the  cause  of  action  asserted  against  appellant,  and  that  the  judgment 
of  the  court  below  should  be  reversed,  with  instructions  to  that  court 
to  dismiss  said  cause,  and  that  the  costs  of  this  appeal  be  taxed  against 
apjDeUee,  and  it  is  so  ordered. 

Reversed  with  instructions. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  et  al.  v. 

J.  E.  Pettit. 

Decided  March  10,  1909. 

1. — ^ETldenoe — ^Katter  of  Inducement. 

The  admiasion  of  evidence  not  covered  by  the  allegations  of  the  petition, 
but  constituting  mere  matter  of  inducement,  is  not  grounds  for  reversal. 

2. — ^Evidence. 

The  admission  of  improper  evidence .  where  the  same  testimony  is  elicited 
by  the  complaining  party  or  received  without  objection  on  his  part  is  not 
ground  for  reversal. 

3. — ^Evidence — ^Declarations  of  Agent. 

Statements  by  the  yard  master  of  a  railroad  in  explanation  of  delay  at 
his  station,  plaintiff  having  been  referred  to  him  for  information  by  the  station 
agent  and  the  declarations  being  made  by  him  in  discharge  of  his  duties,  were 
admissible  as  res  gestae. 

4. — ^Evidence — ^Expert  Opinion. 

A  witness  qualified  by  experience  with  frequent  shipments  of  cattle,  may 
testify  as  to  the  effect  upon  them  of  rough  handling  of  the  train. 

5.--^anie. 

A  witness  qualified  by   sufficient  experience  in  a  shipment  of  cattle, 
testify  as  to  the  average  rate  of  speed  made  by  cattle  trains. 
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6.— Eyidenoe— Objection. 

An  objection  to  evidence  not  -urged  in  tbe  trial  court  is  not  available  upon 
appeal. 

7.— Evidenee— Opinion — ^Xarket  Value. 

A  witness  qualified  by  sufficient  experience  as  a  salesman  at  stock  yards 
may  testify  as  to  the  market  price  of  cattle  of  given  description  at  a  named  date. 

S.— Evidence — Opinion — ^ElTect  of  Delay  In  Transportation. 

A  witness  qualified  by  sufficient  experience  In  buying,  selling  and  shipping 
cattle  may  testify  as  to  the  effect  which  delay  in  their  transportation  would 
have  on  their  salable  appearance  in  the  market. 

9.— Carrier  of  Live  Stock — ^Negligence — Charge. 

Instructions  defining  the  care  and  diligence  required  of  carriers  of  live 
fltock  in  their  transportation  held  correct. 

10.— Keqnested  Instructions. 

Charges  relieving  a  carrier  of  live  stock  from  liability  for  the  results  of 
such  delay  and  rough  handling  as  are  ordinarily  incident  to  such  transpor- 
tation held  properly  refused  because  substantially  embraced  in  the  instructions 
given. 

11.— Same. 

A  requested  instruction  is  erroneous  which  requires  a  verdict  for  defendant 
in  case  oi  a  favorable  finding  upon  one  issue  when  there  are  other  issues  in- 
volved upon  which  a  recovery  by  plaintiff  might  be  supported. 

18^— Same. 

There  is  no  error  in  the  refusal  of  a  charge  relieving  a  carrier  from  lia- 
bility for  damages  occurring  upon  the  lines  of  another  company  where  no 
evidence  of  damage  incurred  upon  such  other  line  was  introduced. 

Appeal  from  the  County  Court  of  Williamson  County.  Tried  be- 
low before  Hon.  T.  J.  Lawhon. 

Petitioner  sued  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas,  and  the  Missouri,  Kansas  &  Texas  Bailway  Company,  and  de- 
fenda^ts  appealed  from  a  judgment  recovemg  damages  Vi^st  them. 

Spell  £  Nichles,  for  appellants. — This  testimony  as  to  the  supposed 
yardmaster's  statements  was  immaterial  and  irrelevant  and,  the  party 
with  whom  plaintiff  had  the  conversation  not  having  been  identified 
as  an  agent  of  these  defendants,  the  conversation  testified  to  was 
merely  hearsay  as  to  these  defendants  and  the  statements  therein 
made  were  not  in  any  sense  binding  on  the  defendants,  the  admission 
of  the  testimony  was  therefore  error.  Dyer  v.  Insurance  Co.,  63 
Texas,  356;  Bailway  Co.  v.  Ivy,  71  Texas,  409. 

The  witness  having  previously  testified  that  at  the  time  of  the  jerk 
complained  of  he  was  in  the  caboose,  a  considerable  distance  away 
from  the  cattle,  he  was  not  qualified  to  testify  as  to  the  effect  of  the 
jerk.    Trinity,  etc.,  Ey.  Co.  v.  Lane,  79  Texas,  345. 

The  court  erred  in  the  first,  second  and  third  paragraphs  of  his 
charge  to  the  jury,  wherein  he  attempts  to  define  the  terms  ^TReason- 
able  Diligence,^'  "Ordinary  Care''  and  "Negligence.''  These  para- 
graphs of  the  court's  charge  are  as  follows:  "By  the  term  'reasonable 
diligence,'  as  used  herein,  is  meant  that  degree  of  diligence  which  a 
reasonably  prudent  and  diligent  person  would  and  should  exercise  un^- 
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der  the  same  or  similat  circumstances.  By  the  term  'ordinary  care/ 
as  used  herein,  is  meant  that  degree  of  care  which  a  person  of  ordi- 
nary prudence  would  and  should  exercise  under  the  same  or  similar 
circumstances.  By  the  term  'negligence/  as  used  herein,  is  meant  the 
doing  of  something  which  a  person  of  ordinary  prudence  would  and 
should  not  do  under  the  same  or  similar  circumstances,  or  the  failure 
to  do  something  which  a  person  of  ordinary  prudence  would  and 
should  do  under  the  same  or  similar  circumstances.''  Bailway  Co.  v. 
Daniels,  20  S.  W.,  955,  1  Texas  Civ.  App.,  695;  Railway  Co.  v.  Dun- 
can, 31  S.  W.,  662,  10  Texas  Civ.  App.,  479;  Railway  Co.  v.  Curlin, 
36  S.  W.,  1003,  13  Texas  Civ.  App.,  506;  Receivers  v.  Phflinger,  25 
S.  W.,  792 ;  Ervin  v.  Railway  Co.,  42  S.  W.,  661. 

The  special  charge^  as  requested,  correctly  announced  a  principle 
of  law  applicable  to  the  facts  of  this  case,  which  principle  of  law  and 
the  facts  to  which  it  was  applicable  were  not  adequately  covered  in 
the  court's  main  charge.  Even  if  the  charge  was  not  entitled  to  be 
submitted,  as  presented  to  the  court,  still  it  was  sufficient  to  call  the 
court's  attention  to  the  fact  of  the  defect  in  his  main  charge  and  his 
refusal  to  submit  the  special  charge  and  his  failure  to  cure  the  de- 
fect in  his  main  charge  constituted  error.  Railway  Co.  v.  Vaughan, 
41  S.  W.,  416;  Railway  Co.  v.  Gunter,  86  S.  W.,  940;  Gulf,  C.  ft  S. 
P.  Ry.  Co.  V.  Baird,  75  Texas,  256;  Railway  Co.  v.  Williams,  77 
Texas,  122;  Harris  v.  Howell,  Receiver,  74  Texas,  537;  Texas  ft  P. 
Ry.  Co.  V.  Adams,  78  Texas,  374;  McCarty  v.  Gulf,  C.  ft  S.  F.  Ry. 
Co.,  79  Texas,  37;  McCarn  v.  International  ft  G.  N.  Ry.  Co.,  84 
Texas,  353;  Hunter  v.  Railway  Co.,  76  Texas,  195;  Gulf,  C.  ft  S.  F. 
Ry.  Co.  V.  Looney,  85  Texas,  158;  International  &  G.  N.  Ry.  Co.  v. 
Mahula,  1  Texas  Civ.  App.,  182;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wright, 

2  Texas  Civ.  App.,  463;  International  &  G.  N".  Ry.  Co.  v.  Thornton, 

3  Texas  Civ.  App.,  147;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Clarke,  6  Texas 
Civ.  App.,  547;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Grossman,  11  Texas  Civ. 
App.,  623;  Texas  ft  P.  Ry.  Co.  v.  Richardson  ft  Tiflfany,  94  Texas, 
676. 

W.  H.  Nunn  and  Henderson  £  Lockett,  for  appellee. 

• 

RICE,  Associate  Justice. — ^Appellee  brought  this  suit  against  ap- 
pellants for  the  recovery  of  damages  sustained  by  him  to  a  shipment 
of  159  head  of  beef  cattle  while  in  transit  over  appellants'  lines  of 
railway  from  Smithville,  Texas,  to  East  St.  Louis,  111.,  alleging  un- 
reasonable delays  and  rough  handling  en  route,  whereby  he  sustained 
damage  to  said  shipment  in  the  aggregate  sum  of  $901.04,  predi- 
cated upon  the  killing  outright  of  one  of  said  animals,  the  crippling 
of  another  and  decrease  in  weight  of  the  others,  depreciation  in  the 
market  on  account  of  reaching  the  same  one  day  late,  as  well  as  de- 
preciation in  their  value  on  account  of  'Hhe  stale  appearance^'  of  said 
cattle  when  they  arrived. 

Defendants  filed  a  general  demurrer,  general  denial  and  several 
special  answers,  among  other  things  setting  up  contributory  negli- 
gence on  the  part  of  plaintifif  in  failing  to  properly  care  for  said  cat- 
tle en  route,  in  accordance  with  his  contract  so  to  do;  and  pleading 
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that  section  of  their  contract  limiting  their  liability  to  injuries  occur- 
ring on  their  own  lines^  and  requiring  notice  to  carrier  of  injuries 
bdore  cattle  were  taken  from  the  cars  or  mingled  with  other  stock, 
etc.  And  further  contended  that  if  said  cattle  were  injured  by  reason 
of  any  delay  and  rough  handling,  defendants  were  not  liable  therefor, 
because  the  same  was  only  such  as  was  ordinarily  incident  to  the  opera- 
tion of  their  trains. 

Plaintiff  addressed  special  exceptions  to  those  portions  of  said  an- 
swer which  set  up  contributory  negligence,  and  that  part  thereof  re- 
quiring shipper  to  give  notice  of  any  injuries  resulting  to  stock  on 
account  of  the  carrier's  negligence  before  the  cars  left  the  carrier's 
line  and  before  the  stock  mingled  with  other  stock  or  were  removed 
from  pens  at  destination,  which  exceptions  were  sustained. 

There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment  for 
plaintiff  for  $376,  with  interest  thereon,  from  which  jud^ent  this 
appeal  is  prosecuted. 

We  do  not  think  there  was  any  error  in  permitting  plaintiff  to  testi- 
fy that  he  ordered  the  cars  a  week  before  the  cattle  were  shipped. 
This  statement  appears  to  be  only  matter  of  inducement.  Besides, 
there  was  nothing  in  the  statement  that  was  calculated  to  prejudice 
appellants'  rights.  In  addition  to  this  it  appears  that  appellants 
themselves,  on  cross-examination  of  this  witness,  elicited  the  same 
testimony,  and  therefore  they  have  no  right  to  complain. 

Nor  do  we  think  there  was  any  error,  as  complained  of  in  appel- 
lants' second  assignment,  in  permitting  the  plaintiff  to  testify  that  he 
had  a  conversation  with  a  party  that  he  took  to  be  the  yardmaster  as 
to  the  time  when  the  train  would  leave,  and  who  told  him  in  explana- 
tion of  the  delay  in  starting  that  the  crew  was  at  supper,  and  he 
would  have  to  wait  until  they  got  back,  and  that  the  switch  engine 
was  broken  down,  and  when  they  got  the  engine  in  shape  and  began 
loading  it  was  about  9:30,  because  it  appears  from  the  evidence  that 
the  plaintiff  was  referred  to  this  party  by  the  station  agent,  and  be- 
cause it  further  appeared  from  the  evidence  that  this  party  was 
openly  engaged  in  the  discharge  of  the  carrier's  duties  at  the  time  he 
made  such  statements,  by  reason  of  which  they  .were  admissible  as  res 
gestae.  (See  Gulf,  C.  &  S.  F.  By.  Co.  v.  Cunningham,  113  S.  W., 
W4-5;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Batte,  94  S.  W.,  345;  City  of 
Austin  V.  Nuchols,  94  S.  W.,  336 ;  St.  Louis  &  S.  F.  By.  Co.  v.  Wat- 
kins,  45  Texas  Civ.  App.,  321.) 

By  their  third  assignment  it  is  contended  that  the  court  erred  in 
pemitting  the  plaintiff  to  testify  to  the  effect  certain  jerks  of  the 
train  detailed  by  him  would  have  upon  the  cattle.  This  is  overruled, 
because  it  appeared  that  this  witness  had  had  eighteen  years  of  experi- 
ence in  the  shipment  of  cattle,  had  frequently  accompanied  shipments 
of  cattle,  and  had  seen  and  noticed  the  effect  that  similar  jerks  would 
have  upon  cattle  during  shipment.  Besides  this,  said  witness  at  an- 
other time,  repeated  the  substance  of  this  testimony  without  objection 
on  tlie  part  of  appellants,  whereby  they  were  estopped  from  asserting 
error  in  the  first  instance,  if  any  could  be  predicated  thereon. 

By  their  fifth  assignment  appellants  urge  that  the  court  erred  in 
permitting  the  plaintiff  to  testify  that  the  average  speed  for  a  train, 
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Buch.  as  the  one  that  carried  his  cattle,  was  eighteen  miles  per  hour, 
the  only  ground  of  objection  thereto  being  that  said  witness  had  not 
qualified  to  testify  in  response  to  the  question  eliciting  said  answer. 
The  record  shows  that   this  witness   had   been   shipping  cattle  for 
eighteen  years,  frequently  accompanying  the  shipments,  fifteen  years 
of  which  time  he  had  been  shipping  to  St.  Louis,  the  destination  of 
this  shipment.     We  think  this  evidence  would  qualify  him  to  testify 
as  to  the  subject  inquired  about.    But  by  one  of  their  propositions  it 
is  urged  that  this  testimony  was  inadmissible,  because  it  involved  the 
witness's  conclusion  and  opinion  upon  a  matter  of  law  as  well  as  of 
facft,  citing  in  support  of  this  contention  the  case  of  Houston  &  T.  C. 
Ey.  Co.  V.  Boberts,  109  S.  W.,  982.    But  the  record  discloses  that  this 
last  objection  was  not  made  to  this  testimony  in  the  court  below,  and 
appellee  insists,  and  we  think  with  reason,  that  on  appeal  appellants 
can  not  urge  any  other  objection  than  the  ones  presented  in  the 
court  below.     See  Wheeler  v.  Tyler  S.  W.  By.  Co.,  91  Texas,  359; 
Everett  v.  Kemp,  80  S.  W.,  634 ;  Stith  v.  Moore,  42  Texas  Civ.  App., 
625.     If,  however,  there  was  any  error  in  this  ruling  prejudicial  to 
appellants  (which  we  do  not  concede)  the  same  was  cured  by  reason 
of  the  fact  that  the  plaintiff  was  thereafter  permitted,  without  objec- 
tion, to  testify  to  the  same  fact.    In  addition  to  this,  a  number  of  ap- 
pellants' conductors  and  trainmen  testified  that  the  reasonable  and  fair 
average  speed  for  trains,  such  as  transported  the  cattle  in  question, 
was  twenty  miles  per  hour,  including  stops;  and  appellants'  time-table 
which  was  introduced  in  evidence  was  to  the  same  effect.    They  there- 
fore are  not  entitled  to  complain.     (St.  Louis,  I.  M.  &  S.  By.  Co.  v. 
Boshear,  102  Texas,  76.) 

The  sixth  assignment,  in  effect,  raises  the  same  question  as  that 
presented  by  the  fifth,  and  for  the  reasons  there  stated  it  is  also  over- 
ruled. 

The  court  did  not  err  in  permitting  the  witness  Woodson,  over  ap- 
pellants' objection,  to  testify  as  to  the  market  price  of  such  cattle  as 
were  embraced  in  plaintiff's  shipment  on  March  21,  1907,  at  the 
Stockyards  in  East  St.  Louis,  because  it  appears  from  the  explanation 
to  the  bill  of  exceptions  taken  to  said  testimony  that  said  witness  had 
been  acting  as  salesman  at  said  yards  where  these  cattle  were  sold  for 
the  past  ten  years,  and  was  acting  in  such  capacity  at  the  time  inquired 
about  It  is  therefore  shown  that  he  was  an  expert,  and  .was  compe- 
tent to  testify  in  response  to  the  question  as  to  their  value.  Apart 
from  this,  the  witness  Gregg,  without  objection,  testified  substantially 
to  the  same  effect  as  did  the  witness  Woodson,  whereby  the  error,  if 
anv,  was  waived. 

We  do  not  think  there  was  any  error  in  permitting  the  witness 
Anderson,  over  appellants'  objection,  to  testify  relative  to  the  effect 
that  the  delay  in  the  shipment  of  cattle  would  have  on  their  salable 
appearance  because  it  was  shown  by  his  evidence  that  he  had  been  in 
the  cattle  business,  which  business  included  buying,  selling  and  ship- 
ping cattle,  for  about  six  years,  had  had  experience  in  shipping  to  St. 
Louis,  and  was  acquainted  M'ith  shipments  made  by  others,  and  knew 
what  effect  a  delay  of  twenty-four  hours  would  have  upon  the  ap- 
pearance of  cattle,  from  which  experience  he  was  qualified  to   state 
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how  much  less  per  hundred  weight  the  cattle  would  be  worth  by  rea- 
son thereof. 

We  do  not  believe  there  is  any  merit  in  appellants*  objection  to 
the  charge  of  the  court  defining  reasonable  diligence,  ordinary  care 
and  negligence,  as  complained  of  in  their  ninth  assignment.  We 
think  the  charge  in  this  respect  was  in  substantial  accord  with  the 
decisions  of  the  courts  upon  the  subject.  See  Railway  Co.  v.  Dan- 
iels, 20  S.  W.,  955 ;  Weatherford,  M.  W.  &  N.  W.  By.  Co.  v.  Duncan, 
10  Texas  Civ.  App.,  479. 

By  their  tenth  assignment  appellants  insist  that  the  court  erred  in 
refusing  to  give  their  special  charge  No.,  2  which  reads  as  follows: 
*Tou  are  charged  that  if  you  believe  from  the  evidence  that  the  de- 
lay at  Ft.  Worth  of  the  cattle  in  question,  if  you  believe  from  the 
evidence  there  was  such  delay,  was  the  usual  and  ordinary  delay  of 
such  trains  as  the  one  in  question  when  those  in  charge  of  same  use 
ordinary  care  to  operate  the  same  in  a  careful  and  prudent  manner, 
you  will  find  for  defendant."  Also  by  their  eleventh  assignment  it  is 
insisted  that  the  court  erred,  in  refusing  to  give  another  special  charge 
requested  by  appellants,  which  is  as  follows :  "You  are  charged,  if  you 
believe  from  the  evidence  that  the  jerk  or  jars  to  which  such  train  was 
subject,  if  you  believe  from  the  evidence  that  it  was  subject  to  such 
jars  and  jams  and  jerks,  then  if  you  further  believe  from  the  evidence 
that  such  jams,  jerks  and  jars  were  incident  to  the  operation  of  trains 
snch  as  the  one  in  question  when  managed  and  operated  in  a  prudent 
and  careful  manner,  you  will  find  for  defendant." 

The  defense  suggested  by  these  charges  was  fully  submitted  to  the 
jury  in  the  court's  main  charge  and  also  by  special  charges  Nos.  5 
and  7,  given  at  defendants'  request.  In  the  main  charge  tfie  court 
said:  "But  if  you  believe  from  the  evidence  that  defendants  exer- 
cised reasonable  diligence  to  transport  said  cattle  from  Smithville, 
Texas,  to  St.  Louis  in  a  reasonable  time,  and  exercised  ordinary  care 
to  safely  handle  said  cattle  during  such  transportation,  you  will  find 
your  verdict  for  defendants."  Appellants'  special  charge  No.  5,  which 
was  given,  reads  as  follows:  "You  are  charged  that  if  you  believe 
from  the  evidence  that  the  stops  or  delays  of  the  train  in  question,  if 
you  believe  from  the  evidence  it  was  subject  to  stops  or  delays,  and 
that  such  stops  or  delays  were  usual  and  incident,  when  reasonable 
diligence  and  care  had  been  used  by  defendants  or  those  in  charge  of 
train  to  operate  it  in  a  reasonably  prudent  and  careful  manner,  and 
reasonable  diligence  had  been  used  to  transport  it  in  a  reasonable  time 
between  Smithville  and  East  St.  Louis,  you  will  find  for  defendants, 
unless  you  find  for  plaintiff  under  some  other  allegation  of  negligence 
as  set  forth  in  plaintiff's  petition." 

Special  charge  No.  7,  which  was  given  to  the  jury  at  the  request 
of  defendants,  reads  as  follows :  "You  are  charged  that  if  you  believe 
from  the  evidence  that  the  jerks  and  jams  and  switching  of  the  train 
in  question,  if  you  believe  from  the  evidence  it  was  jerked,  jammed 
and  switched,  was  the  ordinary  and  usual  result  of  the  operation  of 
said  train  operated  in  a  reasonably  careful  and  prudent  manner,  and 
not  because  of  any  negligence  of  defendant  companies  or  their  em- 
ployes, you  are  charged  to  find  for  defendants,  unless  you  believe  from 
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the  evidence  plaintiff  is  entitled  to  recover  under  some  other  allega- 
tions of  negligence  set  forth  in  plaintiff^s  petition.*' 

It  therefore  appearing  that  these  defenses  were  submitted  to  the 
jury  and  fully  covered  by  the  charges  given,  it  was  not  error  to  re- 
fuse those  requested.  Besides,  each  of  these  special  charges  which 
were  refused  was  otherwise  objectionable,  in  that  they  singled  out 
one  separate  issue  and  asked  a  finding  in  appellants'  favor  thereon, 
whereas  plaintiff's  cause  of  action  was  based  upon  other  allegations 
and  evidence  of  negligence  than  the  one  embraced  in  said  special 
charges  (Missouri,  K.  &  T.  By.  Co.  v.  House,  51  Texas  Civ.  App., 
603),  for  which  reasons  both  of  said  assignments  are  overruled. 

There  was  no  error,  as  complained  of  in  appellants'  twelfth  assign- 
ment, in  refusing  to  give  their  special  charge  instructing  the  jury  to 
subtract  the  damages  suffered  by  plaintiff's  cattle  while  on  the  Si 
Louis  Terminal  railroad  from  that  which  occurred  on  the  lines  of  de- 
fendant companies,  and  render  their  verdict  for  the  difference,  be- 
cause there  was  no  evidence  in  the  record  requiring  the  submission  of 
this  issue,  no  damages  having  been  shown  to  have  occurred  to  said 
shipment  upon  said  St.  Louis  Terminal  Bailroad. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  court 
below  is  ia  all  things  affirmed. 


San  Antonio  &  Aransas  Pass  Bailway  Company  v.  Mrs.  F.  E. 

Hodges  et  al. 

Decided  March  10,  1900. 

DlfooTered  Peril — ^Hegllgrenoe — Charge. 

A  charge  which  imposed  a  liability  for  negligence  on  defendant  railway, 
in  case  of  imminent  peril  to  one  discovered  on  the  track  by  the  engineer,  if 
he,  by  the  use  of  the  means  at  his  command,  could  have  stopped  the  engine 
before  striking  such  person,  but  failed  to  do  so,  was  not  erroneous  in  requiring 
a  higher  degree  of  care  than  the  law  imposed. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  be- 
low before  Hon.  Marshall  Surratt. 

A,  W,  Houston,  R,  J.  Boyle  and  Baker  £  Thomas,  for  appellant. — 
The  engineer  was  only  required  to  exercise  ordinary  care  to  stop  the 
engine.  Bailway  Co.  v.  McMillan,  100  Texas,  562;  Beatty  v.  Railway 
Co.,  91  S.  W.,  367.  The  use  of  all  means  at  his  command  is  too  high 
a  degree  of  care.  Bailway  v.  Hartnett,  48  S.  W.,  775,  and  authorities 
cited;  Bailway  Co.  v.  Bowen,  95  Texas,  366. 

J.  E.  Yantis,  for  appellees. — Every  effort  in  their  power  to  avert 
the  accident  and  stop  the  engine  would  have  been  the  exercise  of  such 
care  as  an  ordinary  prudent  man  would  have  used  in  like  circum- 
stances. Missouri,  K.  &  T.  By.  Co.  v.  Stone,  23  Texas  Civ.  App.,  Ill : 
Houston  &  T.  C.  By.  v.  Wallace,  53  S.  W.,  78-9;  21  Texas  Civ.  App., 
395;  International  &  G.  N.  By.  v.  Jackson,  41  Texas  Civ.  App.,  51; 
St.  Louis  S,  W.  By.  Co.  v.  Jacobson,  66  S.  W.,  11X4;  28  Texw  Civ. 
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App.,  150;  Ft.  Worth  &  E.  G.  By.  v.  Bowen,  95  Texas,  366;  Texas 
&  P.  By.  Co.  v.  Staggs,  90  Texas,  461;  Texas  &  P.  By.  Co.  v.  Breadow, 
90  Texas,  30-31 ;  Gulf,  C.  &  S.  F.  By.  v.  Lankf ord,  88  Texas,  503-4 ; 
Missouri,  K.  &  T.  By.  v.  Magee,  92  Texas,  621 ;  International  &  G.  N. 
Ry.  V.  Sein,  89  Texas,  67:  St.  Louis  S.  W.  By.  Co.  v.  Bishop,  14 
Texas  Civ.  App.,  508;  International  &  G.  N.  By.  Co.  v.  Munn,  46 
Texas  Civ.  App.,  276;  North  Texas  Trae.  Co.  v.  Mullins,  44  Texas 
Civ.  App.,  566;  St.  Louis  S.  W.  By.  Co.  v.  Summers,  111  S.  W.,  213- 
14;  Houston  &  T.  C.'By.  v.  Finn,  107  S.  W.,  100;  Texas  &  P.  By. 
V.  Patterson,  46  Texas  Civ.  App.,  292;  Johnson  v.  T.  &  G.  By.,  45 
Texas  Civ.  App.,  146;  De  Palacios  v.  Bio  Grande  By.  Co.,  45  S.  W., 
612-13. 

KEY,  Associate  Justice. — Mrs.  F.  E.  Hodges,  in  her  own  be- 
half, and  as  next  friend  of  her  minor  children,  brought  this  suit 
against  the  San  Antonio  &  Aransas  Pass  Bailway  Company,  seeking 
to  recover  damages  on  account  of  the  death  of  her  husband  I.  J. 
Hodges,  which  was  caused  by  his  being  run  over  and  killed  by  one  of 
the  defendant's  cars. 

The  defendant's  answer  embraced  a  general  demurrer,  general  de- 
nial, assumed  risk,  contributory  negligence,  and  accident.  There  was 
a  jury  trial,  which  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiffs for  $8,000,  and  the  defendant  has  appealed. 

The  verdict  of  the  jury  involves  findings  to  the  effect  that  the  de- 
fendant was  guilty  of  negligence,  as  alleged,  and  failed  to  exercise  the 
care  imposed  upon  it  by  law  for  the  protection  of  I.  J.  Hodges,  who 
was  its  employe;  that  said  Hodges  was  not  guilty  of  such  negligence 
as  would  preclude  a  recovery  by  the  plaintiffs;  that  his  death  was 
not  caused  by  a  risk  assumed  by  him,  nor  by  inevitable  accident,  but 
was  caused  by  the  negligence  and  wrongful  conduct  of  the  defendant, 
and  that  as  a  result  of  his  death  the  plaintiffs  sustained  pecuniary  in- 
jury to  the  extent  awarded  by  the  verdict. 

There  was  testimony  before  the  jury  sufficient  to  support  the  find- 
ings referred  to,  and  they  are  here  adopted  by  this  court,  and  the  first 
and  second  assignments  of  error,  which  assail  the  verdict  of  the  jury 
and  complain  of  the  refusal  of  a  requested  instruction  directing  a  ver- 
dict for  the  defendant,  are  therefore  overruled. 

On  the  subject  of  imminent  danger  and  discovered  peril,  the  court 
instructed  the  jury  as  follows:  "If  you  believe  from  the  evidence 
that  after  the  defendant's  fireman  on  said  engine  first  saw  deceased 
upon  the  track  in  front  of  said  car,  that  he  discovered  deceased  would 
probably  not  get  off  the  track  before  the  car  reached  him,  and  was  in 
imminent  peril  of  being  struck  by  said  car  a  sufficient  length  of  time 
before  he  was  struck  to  have  signaled  the  engineer  to  stop  the  engine, 
and  that  said  engineer  (after  receiving  such  signal,  had  it  been  given) 
could  then  have,  by  the  use  of  the  means  at  his  command,  stopped 
said  engine  and  car  after  said  fireman  had  discovered  that  deceased 
was  in  such  peril,  if  you  so  find,  before  said  injuries  which  caused  the 
death  of  deceased  were  inflicted  upon  him,  then  you  will  find  for  the 
plaintiffs  (although  you  may  believe  that  the  deceased  was  guilty  of 
negligence  himself  in  not  discovering  the  approach  of  said   car,   or 
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getting  off  said  track,  as  charged  above,  or  was  guilty  of  negligence  in 
any  of  the  respects  mentioned  in  special  charges  given,  or  that  the 
danger  of  being  injured  thereby  was  one  of  the  risks  which  he  as- 
sumed in  accepting  employment  with  the  defendant) ;  but  if  you  be- 
lieve the  fireman  signaled  the  engineer  to  stop  as  soon  as  he  discov- 
ered that  the  deceased  would  probably  not  get  ofif  the  track  before  be- 
ing struck  by  the  approaching  car,  and  that  he  was  in  imminent  peril 
of  being  struck  thereby,  and  that  the  engineer  could  not  then,  by  the 
use  of  all  the  means  at  his  command,  stop  said  car  and  engine  before 
the  injury  to  deceased  was  committed,  then  if  you  so  find,  plamtiffs 
can  not  recover  under  this  paragraph.'' 

The  charge  quoted  is  assailed  by  appellant,  one  of  the  contentions 
being  that  it  was  only  required  to  exercise  ordinary  care  to  prevent 
injuring  Hodges  after  it  discovered  his  perilous  situation,  and  that  the 
charge  in  question  imposed  upon  it  a  different  and  higher  degree  of 
care.  Houston  &  T.  C.  R.  Co.  v.  Smith,  52  Texas,  178;  International 
&  6.  N.  By.  Co.  V.  McDonald,  75  Texas,  41;  International  &  G.  N. 
By.  Co.  V.  Garcia,  75  Texas,  590,  and  Austin  &  N.  W.  By.  Co.  v.  Mc- 
Sween,  32  S.  W.,  377,  tend  to  support  appellant^s  contention;  but 
since  those  cases  were  decided  the  doctrine  of  the  new  duty  arising 
upon  the  discovery  of  imminent  peril  has  been  more  fully  discussed 
and  developed  by  our  Supreme  Court,  and  it  is  now  well  settled  by 
that  court  that  the  rule  of  law  is  substantially  as  stated  in  the  charge 
complained  of^  and  this  and  other  courts  have  followed  the  later  de* 
cisions.  Dallas  Con.  Elec.  St.  By.  Co.  v.  Conn,  100  S.  W.,  1021; 
Galveston,  H.  &  S.  A.  Bv.  v.  Murray,  99  S.  W.,  149 ;  Missouri,  K.  4 
T.  By.  Co.  V.  Stone,  23  Texas  Civ.  App.,  Ill;  Houston  &  T.  C.  Ry. 
Co.  V.  Wallace,  21  Texas  Civ.  App.,  394;  International  &  G.  N.  By. 
V.  Jackson,  41  Texas  Civ.  App.,  51;  St.  L.  S.  W.  By.  Co.  v.  Jacob- 
son,  28  Texas  Civ.  App.,  150;  Texas  &  P.  Bv.  Co.  v.  Staggs,  90  Texas, 
461;  Texas  &  P.  By.  Co.  v.  Breadow,  90  Texas,  30;  Gulf,  C.  &  S.  F. 
By.  Co.  V.  Lankford,  88  Texas,  503;  Missouri,  K.  &  T.  By.  Co.  v. 
Magee,  92  Texas,  621;  International  &  G.  N.  B.  Co.  v.  Sein,  89  Texas, 
67 ;  St.  Louis  S.  W.  By.  Co.  v.  Bishop,  14  Texas  Civ.  App.,  508 ;  In- 
ternational &  G.  N.  B.  B.  Co.  V.  Munn,  46  Texas  Civ.  App.,  276; 
North  Texas  Traction  Co.  v.  Mullins,  44  Texas  Civ.  App.,  566;  St. 
Louis  S.  W.  By.  Co.  v.  Summers,  111  S.  W.,  213 ;  Houston  &  T.  C 
E.  B.  Co.  V.  Finn,  107  S.  W.,  100;  Texas  &  P.  By.  Co.  v.  Patterson, 
46  Texas  Civ.  App.,  292;  Johnson  v.  Texas  &  G.  By.,  45  Texas  Civ. 
App.,  146;  De  Palacios  v.  Bio  Grande  By.,  45  S.  W.,  612. 

There  are  other  assignments  of  error  addressed  to  the  charge  of  the 
court,  and  to  the  refusal  of  requested  instructions,  all  of  which  are 
overruled.  The  court^s  charge  was  reasonably  full  and  fair  and  many 
instructions  requested  by  appellant  were  given,  and,  when  considered 
together,  we  hold  that  appellant  has  no  ground  of  complaint  in  the 
particulars  pointed  out  in  its  brief. 

This  disposes  of  all  the  questions  presented  for  decision,  and  find- 
ing no  reversible  error  we  conclude  that  the  judgment  should  be  af- 
firmed, and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 
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Galveston,   Hasbisbubo  &   San   Antonio   Bailway    Company   v, 

Michael  Pigott  et  al. 

Decided  March  10,  1909. 

1.— Injuries  Kesvltlng  in  Beath — ^Private  Corporatloni — Liability— Caia  Fol- 
lowed— Statute. 

Under  the  provisions  of  article  3017,  Rev.  Stats.,  all  persons,  natural  and 
artificial,  are  liable  in  damages  on  account  of  injuries  causing  the  death  of  any 
person  when  such  injuries  are  the  result  of  a  wrongful  act,  negligence,  unskill- 
fulness  or  default  in  the  performance  of  a  duty.  San  Antonio  G.  &  £•  Co.  t. 
Badders,  46  Texas  Civ.  App.,  659. 

S.— Same— Bailway — ^iBdemaity — ^Keoovery  over — ^Pleading. 

Where  a  railway  company  was  sued  for  damages  for  the  death  of  an  em- 
ploye alleged  to  have  been  killed  by  its  negligence,  and  interpleaded  an  electric 
oompany  and  sought  to  recover  over  against  it  in  case  plaintiffs  recovered,  a 
demurrer  to  the  pleading  could  not  rightfully  be  sustained  on  the  ground  that 
the  statute  giving  actions  for  death  has  no  application  to  persons  or  corpora- 
tions other  than  such  as  were  carriers  of  goods  or  passengers,  and  that  the 
electric  company,  not  being  a  carrier,  could  in  no  way  be  held  liable  in  dam- 
ages for  injuries  resulting  in  death. 

8.— Contribution. — ^Indemnity — ^Tort  Featon. 

The  general  rule  that  there  can  be  no  contribution  or  'indemnity  as  be- 
tween wrongdoers  is  founded  on  the  maxim  that  no  one  can  make  his  own  mis- 
conduct the  ground  for  an  action  in  his  own  favor.  If  he  suffers  because  of 
his  own  wrongdoing  the  law  will  not  relieve  him;  for  it  cannot  recognize  a 
right  as  springing  from  a  wrong  in  favor  of  one  concerned  in  its  commission. 

4. — Same. 

There  is  an  exception  to  the  general  rule  under  which,  although  the  law 
holds  all  the  parties  liable  as  wrongdoers  to  the  injured  party,  if,  as  between 
themselves,  one  of  them  is  blameless,  equity  requires  the  one  guilty  of  the 
wrong  to  indemnify  the  one  who  is  guiltless  for  all  damages  that  may  be  re- 
covered against  him  by  reason  of  his  (the  wrongdoer's)  wrongful  act.  This 
exception  is  as  well  established  as  the  rule  itself. 

5. — Same. 

It  is  not  necessary  that  the  plaintiff's  damage  should  have  resulted  imme- 
diately from  the  defendant's  negligence;  it  is  enough  if  the  plaintiff,  being 
legally  liable  though  not  personally  at  fault,  for  a  third  person^s  injuries  due 
to  defendant's  negligence,  has  been  compelled  to  answer  therefor  to  the  person 
injured.  In  such  a  case,  the  principal  delinquent  is  bound  to  indemnify  his  co- 
delinquent,  their  fault  being  unequal;  and  this,  whether  any  contractual  rela- 
tion exista  between  them  or  not. 

6^ — ^Pleading — ^Indemnity — ^Recovery  over — ^Injuries  Beinlting  in  Death — ^Lia- 
bility— ^Primary  Negligence. 

Answer,  in  an  action  against  a  railway  company  to  recover  for  the  death 
of  its  servant  resulting  from  an  electric  shock  caused  by  a  defective  wire  heavily 
charged  coming  in  contact  with  a  metallic  tank  under  which  deceased  was  work- 
ing, making  the  electric  company  furnishing  the  wire  and  power  a  party,  held 
sufficient  on  demurrer  to  show  that  the  latter's  negligence  was  primarily  the 
proximate  cause  of  the  death,  and  that  if  the  railway  company  was  guilty  of 
negligence  it  was  passive  and  secondary,  and  to  state  a  cause  of  action. 

7w— Dlmiual  of  Party — ^Appeal — ^Kerertal. 

Where  the  original  defendant  impleaded  a  third  party  and  sought  a  re- 
covery over  against  it,  stating  a  cause  of  action,  error  in  sustaining  general 


368  Texas  Civil  Appeat^s  Reports,  Vol.  54.  [March. 

demurrer  of  such  third  party  and  dismissing  it  from  the  suit,  entitled  the 
original  defendant  to  a  reversal  of  that  judgment  on  appeal  therefrom  and 
from  the  judgment  on  the  merits  in  favor  of  the  plaintm,  r^ardless  of  tibe 
evidence  as  developed  on  the  trial. 

8. — Bailway  Companiefl — ^Negllgenoe — ^Xeleaie  from  Liability — Contraet 

It  seems  that  a  contract  releasing  a  railway  company  from  liability  for 
injuries  to  an  employe  caused  by  the  company's  n^ligence,  is  void. 

9. — Same — Case  Orermled. 

The  case  of  International  &  G.  N.  Ry.  Co.  ▼.  Hinzie,  82  Texas,  623,  holding 
valid  a  contract  by  which  the  parents  of  a  minor  servant  of  a  railway  com- 
pany released  said  company  for  injuries  to  the  minor,  is  in  conflict  with  the 
latter  case  of  Texas  &  Pacific  Ry.  Co.  v.  Putman,  63  S.  W.  910,  which  holds, 
in  accordance  with  the  great  weight  of  authority,  that  such  a  contract  is  void, 
and  tiie  former  is  no  longer  authority  on  the  question. 

10. — Same— Contract — ConiideratioiL 

In  jurisdictions  where  a  contract  relieving  the  railway  company  from  lia- 
bility for  injuries  to  the  servant  caused  by  its  negligence  is  recognized  as  valid, 
it  is  held  that  there  must  be  a  good  consideration  for  such  a  contract,  and  if 
made  while  the  servant  is  in  its  employment,  without  a  new  consideration,  it 
is  void.  The  consideration  must  be  reasonable,  that  is,  there  must  be  a  just 
proportion  between  the  consideration  for  the  waiver  of  the  damages  and  the 
amount  of  damages  actually  sustained. 


11.- 

A  contract  between  the  parents  if  a  minor  and  the  railway  company  by 
which  they,  in  consideration  of  the  employment  of  said  minor,  waived  any  and 
all  claims  thev  might  have  against  the  company  for  damages  in  the  event  the 
minor  was  killed  or  injured  while  'in  the  employment  of  said  company,  was 
void  for  want  of  consideration,  and  constituted  no  defense  to  an  action  by  such 
parents  against  the  company  for  negligently  killing  the  son. 

IS. — Charge— Submittioii  of  Iitues — ^Hegllgence— Damages. 

If  there  is  evidence  making  actionable  negligence  and  damages  resulting 
therefrom  issues,  it  becomes  the  duty  of  the  trial  court  to  submit  them  to  the 
jury,  although  it  may  be  of  such  slight  probative  force  as  to  require  of  that 
couit  or  the  Appellate  Court  to  set  aside  a  verdict  found  upon  such  evidence. 

IS. — Vegligenoe — ^ICaster  and  Servant — ^Dangerous  Appllanoee — ^Eleotrie  Shook. 

Where  it  was  undisputed  that  the  minor  servant  was  killed  by  an  electric 
shock  while  at  work  in  the  course  of  his  employment  and  that  the  electric 
current  entered  his  body  by  reason  of  his  coming  in  contact  with  a  metallic 
tank  highly  charged  with  electricity  communicate  by  an  extension  cord  used 
by  the  master  about  the  place  of  work,  and  there  was  evidence  tending  to  show 
that  the  cord  was  defective  by  reason  of  the  master's  failure  to  exercise  ordinary 
care  to  have  and  maintain  its  insulation  in  such  condition  as  not  to  admit 
of  the  escape  of  a  sufficient  amount  of  voltage  of  electricity  to  render  its  prem- 
ises or  anything  thereon  dangerous  or  unsafe  to  its  servants  employed  there, 
the  issue  of  actionable  negligence  was  for  the  jury. 

14. — ^Damages — ^Death  of  Xlnor  Son — ^Verdict. 

Evidence  held  sufficient  to  show  that  the  parents  suffered  some  damages 
by  reason  of  the  death  of  the  minor  son,  but  not  to  support  a  verdict  awarding 
damages  in  the  sum  of  ten  thousand  dollars. 


16.- 

In  an  action  by  the  parents  for  the  death  of  the  minor  son,  the  measure 
of  the  relief  was  whatever  pecuniary  benefit  they  had  a  reasonable  expectation 
of  receiving  from  their  son,  had  he  lived. 
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Appeal  from  the  District  Court  of  Bexar  County.  Tried  below 
before  Hon.  J.  L.  Camp. 

Baker,  Botis,  Parker  £  Oarwood,  D,  C.  Bolinger  and  W.  F.  Ezell, 
for  appellant. — The  San  Antonio  Gas  A  Electric  Company  was  under 
contract  to  furnish  appellant  with  electricity,  knowing  the  use  that 
appellant  would  put  it  to  and  the  character  of  its  equipment,  and  it 
was  therefore  its  duty  to  exercise  a  high  degree  of  care  in  the  trans- 
miBsion  of  this  invisible  and  silent  force  to  prevent  a  dangerous  and 
excessive  voltage  from  entering  appellant^s  premises,  and  the  failure 
to  perform  this  duty  was  such  a  breach  of  its  contract  as  would,  under 
the  pleadings,  render  it  liable  over  to  appellant  for  such  damages  as 
it  may  have  been  required  to  pay  by  reason  thereof.  City  of  San 
Antonio  v.  Smith,  94  Texas,  266;  Eaton  &  Prince  Co.  v.  Miss.  Val- 
ley Trust  Co.,  100  S.  W.,  551;  Alexander  v.  Nantieoke  Light  Co., 
67  L.  E.  A.,  47;5;  Wheeler  v.  Northern  Ohio  Traction  Co.,  27  Ohio 
Cu-.  Ci  Sep.,  617;  Yates  v.  S.  W.  Brush  Elec.  &  Power  Co.,  40  La. 
Ann.,  467;  Denver  Consolidated  Elec.  Co.  v.  Lawrence,  73  Pac,  39; 
Gray  v.  Boston  Gas  &  Light  Co.,  114  Mass.,  149;  Campbell  v.  Som- 
erville,  114  Mass.,  334;  City  of  Brooklyn  v.  Brooklyn  St.  Ry.  Co., 
47  N.  Y.,  475;  Churchill  v.  Holt,  127  Mass.,  166;  Leavenworth  Coal 
Co.  V.  Batchford,  48  Pac,  927. 

The  court  erred  in  sustaining  the  first  ground  of  plaintiffs'  ex- 
ception to  the  contract  executed  by  appellees  on  or  about  November 
4,  1904,  which  contract  was  pleaded  by  appellant  as  a  defense  to  this 
suit.  It  was  not  prohibited  by  any  statute,  or  against  public  policy, 
because  it  was  not  a  contract  with  which  the  public  was  concerned, 
and  said  deceased  was  employed  at  the  instance  and  with  the  consent 
of  appellees  for  the  purpose  of  learning  a  useful  occupation,  so  that 
he  would  have  employment  in  the  future.  International  &  G.  N. 
By.  V.  Hinzie,  82  Texas,  627;  Bailway  v.  Carter,  96  Texas,  461. 

The  undisputed  testimony  showing  that  the  said  Michael  Pigott 
had  not  been  pecuniarily  damaged  by  reason  of  the  death  of  his  said 
8on,  and  that  he  had  no  reasonable  expectation  of  receiving  any  con- 
tribution from  said  son  had  he  continued  to  live,  and  not  having  sued 
for  loss  of  services  during  minority,  the  court  erred  in  refusing  to 
give  the  special  charge  requested  by  appellant.  City  of  Ctelveston 
V.  Barbour,  62  Texas,  172;  Bailway  Co.  v.  Lee,  70  Texas,  603;  Bail- 
way  Co.  V.  Henry,  75  Texas,  224;  Bailway  Co.  v.  Johnson,  76  Texas, 
421;  S.  Light  &  Power  Co.  v.  Munsey,  76  S.  W.,  934. 

Ogden,  Brooks  £  Napier,  for  appellee,  the  San  Antonio  Gas  & 
Electric  Company. — Appellant's  cross-bill  stated  no  facts  authorizing 
a  recovery  over  against  this  appellee,  but  showed  that  if  this  appellee 
was  liable  at  all,  it  was  merely  as  a  joint  tort  feasor  with  appellant, 
and  that  appellant  would  not  be  entitled  to  contribution  from  or  a 
recovery  over  against  it.    Bailway  v.  Nass,  94  Texas,  255. 

H,  C.  Carter  and  Perry  J,  Lewis,  for  appellees,  Michael  Pigott 
et  ux. 

Vol.  LTV  Civil— 24. 
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NEILL,  Associate  Justice. — ^This  suit  was  brought  by  Michael 
Pigott  and  his  wife,  Mary,  against  the  appellant  to  recover  damages 
for  the  death  of  their  son,  Thomas  Pigott,  alleged  to  have  been  killed 
by  appellant's  negligence.  The  negligence  is  alleged  in  plaintifPfl 
petition  substantially  as  follows:  That  on  August  7,  1906,  plaintiffs 
son,  Thomas,  was  in  the  service  of  defendant  in  its  boiler-making 
department  in  the  city  of  San  Antonio,  Texas,  and  while  working 
underneath  a  metallic  tank  in  performance  of  the  duties  of  his 
employment,  through  the  negligence  of  defendant  he  received  an 
electric  shock  which  resulted  almost  instantly  in  his  death;  that  de- 
fendant used  and  maintained  electric  lights  where  Thomas  was  at 
work,  one  of  which  lights  was  attached  to  a  flexible  extension  cord 
about  thirty  feet  long,  so  that  it  could  be  moved  in  the  shop  from 
place  to  place  where  it  was  needed;  that  at  the  time  Thomas  was 
shocked  and  killed  this  light  was  being  used  inside  the  metallic  tank 
under  which  he  was  working,  with  the  cord  fastened  to  or  resting 
upon  some  part  of  the  tank;  that  by  reason  of  the  extension  cord 
being  unfit,  defective  and  in  unsafe  condition  for  such  use,  a  current 
of  electricity  passed  therefrom  into  the  tank  and  completely  charged 
it  with  an  electric  current,  so  that  when  Thomas  touched  or  came  in 
contact  with  the  tank  he  was  shocked  and  killed;  that  the  extension 
cord  and  wire  used  by  defendant  were  defective,  unsafe  and  dangerous 
in  that  the  wire  did  not  have  a^  approved  insulation  and  covering 
to  thoroughly  insulate  and  prevent  the  escape  of  the  electric  current 
nor  did  the  wire  have  an  approved  waterproof  or  weatherproof  cov- 
ering to  withstand  the  effect  of  moisture;  that  the  insulation  of  the 
wire  was  also  worn  and  broken  in  places  to  such  an  extent  that  in 
coming  in  contact  with  a  metal  life  surface,  the  electric  current  would 
pass  from  the  wire  into  such  surface;  that  the  wire  was  too  long  and 
not  a  proper  wire  or  cord  to  be  exposed  to  moisture  or  water,  or  to 
be  thrown  over  or  laid  upon  ipetallic  surfaces,  and  unfit  and  insu£S- 
cient  to  prevent  the  escape  of  the  electric  current;  and  that  it  was 
negligence  on  the  part  of  defendant  to  have  and  maintain  said  wire 
and  extension  cord  in  its  defective,  dangerous,  unsafe  and  improper 
condition. 

That  at  the  time  deceased  was  shocked  and  killed  there  was  in 
force  a  valid  city  ordinance  which  prescribed  the  requisites  of  elec- 
tric wiring  of  the  kind  used  on  said  occasion  by  defendant;  that 
paragraph  27,  section  15,  chapter  52,  of  the  criminal  ordinances  of 
the  city  of  San  Antonio,  is  as  follows:  "27.  Flexible  Cord.  a. 
Must  have  an  approved  insulation  covering;'*  that  it  is  further  pro- 
vided in  section  27,  that  every  violation  of  the  terms  of  the  ordinance, 
where  a  penalty  is  not  otherwise  prescribed,  shall  constitute  a  mis- 
demeanor punishable  by  fine;  that  there  was  also  in  force  when 
Thomas  Pigott  was  killed  a  valid  city  ordinance  regulating  electric 
wiring  and  construction,  section  13  of  which  is  as  follows: 

"Section  13.  All  electrical  construction,  all  material  and  all  ap- 
pliances used  in  connection  with  electrical  work  and  the  operation 
of  all  electrical  apparatus  in  buildings  in  the  city  of  San  Antonio, 
and  all  outside  electrical  work,  all  systems  and  voltages,  all  inside 
work,    all   electrical    signalling    apparatus,    and    generally    all    works. 
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wiies^  machinery  and  appliances  for  generating,  storing/  measuring, 
supplying  and  using  electricity  in  the  city  of  San  Antonio  shall  be 
in  accordance  and  conformity  with  the  rules  and  regulations  of  what 
is  known  as  the  N'ational  Electrical  Code,  being  rules  and  regulations 
and  requirements  of  the  National  Board  of  Fire  Underwriters  for  the 
installation  of  electrical  wiring  and  apparatus,  as  recommended  by 
the  Underwriters*  National  Electrical  Association,  edition  of  1903. 
A  copy  of  said  code  is  hereto  attached  and  made  a  part  of  this  sec- 
tion as  fully  as  if  set  out  here;  provided,  however,  that  the  city 
electrician  shall  give  thirty  days'  notice  by  publication  prior  to  any 
change  or  amendment  going  into  eflfect.*' 

That  the  rules  and  regulations  of  the  National  Electrical  Code, 
referred  to  and  made  a  part  of  said  ordinance,  provide  as  follows: 

^'28.  Flexible  Cord.  a.  Must  have  an  approved  insulation  and 
covering/* 

"45.  Flexible  Cord.  a.  Must  be  made  of  stranded  copper  con- 
ductors, eacfh  strand  to  be  not  larger  than  No.  26  or  smaller  than 
No.  30  B.  &  S.  gauge,  and  each  stranded  conductor  must,  be  covered 
by  an  approved  insulation  and  protected  from  mechanical  injury  by 
a  tough  braided  outer  covering.'* 

"For  Portables,  f.  Flexible  cord  for  portable  use  must  meet  all 
of  the  requirements  for  flexible  cord  "for  pendant  lamps,"  both  as 
to  construction  and  thickness  of  insulation,  and  in  addition  must 
have  a  tough  braided  cover  over  the  whole.  There  must  also  be  an 
extra  layer  of  rubber  between  the  outer  cover  and  the  flexible  cord, 
and  in  most  places  the  outer  cover  must  be  saturated  with  a  moisture- 
proof  compound,  thoroughly  slicked  down,  as  required  for  'weather- 
proof wire*  in  No.  44.  In  offices,  dwellings  or  in  similar  places 
where  the  appearance  is  an  essential  feature,  a  silk  cover  may  be 
substituted  for  the  weather-proof  braid.** 

That  said  extension  or  flexible  cord  used  by  defendant,  as  alleged, 
was  in  direct  violation  of  the  terms  of  said  ordinances  of  the  city, 
in  that  the  cord  did  not  have  an  approved  insulation  and  covering, 
and  in  places  the  insulation  was  worn  off  and  was  too  thin  to  pre- 
vent the  escape  of  the  electric  current,  and  did  not  have  an  approved 
weather-proof  covering  and  was  not  protected  from  mechanical  in- 
jury by  a  tough  braided  outer  covering,  as  required  by  said  ordinance ; 
that,  in  addition,  the  extension  cord  was  spliced  in  places  and  the 
joints  were  not  soldered  or  insulated  so  as  to  prevent  the  escape  of 
the  electric  current;  and  that  defendant  was  also  negligent  in  having 
said  joints  in  such  uninsulated  and  defective  condition  and  in  vio- 
lating a  valid  city  ordinance  in  force  at  the  time,  which  provides  as 
follows : 

"(c)  Must  be  so  spliced  or  joined  as  to  be  both  mechanically  and 
electrically  secure  without  solder;  they  must  then  be  soldered  to 
insure  preservation,   and  the  joint  covered  with   an  insulation  equal 

to  that  of  the  conductors. 

• 

"Stranded  wires  must  be  soldered  before  being  fastened  under 
clamps  or  binding  screws,  and  w*hen  they  have  a  conductivity  greater 
than  No.  10  B.  &  S.  copper  wire,  they  must  be  soldered  into  lugs.** 

That  by  reason  of  said  defective,  dangerous,  unsafe  and  improper 
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condition  of  the  electric  wiring,  the  aaid  wire  was  unfit  and  insuffi- 
cient to  restrain  and  confine  the  said  electric  current,  and  that  the 
current  on  that  account  passed  from  tiie  wire  into  the  metallic  tank, 
and  it  became  charged  with  a  deadly  and  dangerous  current  of  elec- 
tricity, and  that  when  Thomas  Pigott,  working  underneath  the  tank 
and  having  no  knowledge  of  the  fact  that  it  was  charged  with  elec- 
tricity, came  in  contact  with  the  tank  he  received  a  severe  electric 
shock  which  almost  instantly  caused  his  death,  which  was  caused  from 
negligence  of  defendant  as  alleged. 

In  its  first  amended  original  answer  the  defendant  interposed  a 
general  and  special  exception  to  plaintiffs'  petition,  a  general  denial, 
and  pleaded  specially  that  if  deceased  received  injuries  resulting  in 
his  death  that  they  were  not  caused  by  negligence  on  its  part,  but 
by  the  negligence  of  the  San  Antonio  Gas  &  Electric  Co.,  or  were 
caused  by  his  contributory  negligence  and  risks  assumed  by  him  as 
incident  to  his  employment.  It  also  pleaded  a  written  contract  made 
between  it  and  plaintiflPs,  whereby  the  latter  consented  to  their  son's 
employment  by  defendant  and,  in  consideration  of  its  paying  him 
for  his  services,  they  expressly  waived  any  and  all  claims  they  might 
have  against  defendant  for  damages  in  the  event  their  son,  Thomas, 
should  be  killed  or  injured  in  the  compan/s  employment. 

The  defendant  also  impleaded  the  San  Antonio  Gas  &  Electric 
Co.,  against  which  they  pleaded  as  follows:  "And  for  further  answer 
in  this  behalf,  if  answer  be  required,  this  defendant  says  that  the 
San  Antonio  Gas  &  Electric  Company  is  a  corporation  duly  incor- 
porated under  and  by  virtue  of  the  laws  of  the  State  of  Texas,  and 
it  has  its  principal  office  and  domicile  in  the  city  of  San  Antonio, 
Bexar  County,  Texas,  at  which  place  it  operates  for  public  use  and 
hire  an  electric  plant,  by  and  through  which  it  furnishes  and  sup- 
plies to  the  citizens  and  industries  of  said  city,  who  desire  it  and 
pay  for  it,  electric  lights  and  power,  among  other  things;  that  the 
local  agent  and  general  manager  of  said  company  is  W.  B.  Tuttle, 
who  resides  in  said  city. 

"And  this  defendant  further  says  that  the  said  San  Antonio  G«s 
&  Electric  Company,  which,  for  convenience,  will  hereinafter  be  re- 
ferred to  as  the  Electric  Company,  was  also  engaged  in  supplying 
electric  power  to  the  San  Antonio  Traction  Company  for  the  purpose 
of  operating  its  street  cars,  and  was  engaged  in  supplying  lights  and 
power  throughout  the  said  city,  including  the  arc  lights,  to  light  the 
streets  and  public  places,  and  all  of  said  varied  services  of  light  and 
power  were  performed  and  supplied  by  the  transmission  of  very  pow- 
erful currents  of  electricity  in  wires  througliout  the  city;  and  in 
the  neighborhood  and  vicinity  of  this  defendant's  premises,  where 
the  accident  to  Thomas  Pigott  occurred,  were  stationed  some  of  the 
wires  carrying  said  heavy  currents  of  electricity,  as  well  as  numerous 
wires  for  ordinary  lighting  purposes,  which  latter  wires  carry,  and 
were  designed  to  carry,  a  light  and  comparatively  harmless  current 
ot  electricity;  and  this  defendant  says  that  said  Electric  Company 
had  and  maintained  in  the  said  vicinity  and  throughout  the  city,  as 
aforesaid,  numerous  wires  carrying  said  heavy  and  very  dangerous 
currents  of  electricity  to  supply  power  and  large  lights,  and  to  supply 
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remote  wires  and  circuits^  and  it  also  had  and  maintained  wires 
throughout  the  city  in  great  numbers,  which  wires  were  designed  to 
supply  smflU  lights,  like  the  one  in  question  in  this  case,  and  which 
were  designed,  as  aforesaid,  to  carry  the  smaller  and  harmless  cur- 
rents; and  the  telephone  companies  of  said  city  also  had  a  great 
number  of  wires  stretched  throughout  the  city,  and  like  said  minor 
electric  wires  they  were  stretched  in  close  pVoximity  to  the  said  large 
wires  of  said  Electric  Company,  which  carried  the  said  heavy  and 
deadly  current  of  electricity;  that  the  network  of  wires  existed  in 
and  about  the  streets  in  the  vicinity  of  the  place  of  the  accident  in 
question,  and  throughout  the  city  both  electric  and  telephone  wires 
were  in  close  proximity  at  all  times  to  the  said  larger  wires  which 
carried  a  very  great  current  of  electricity,  and  which  current  was  so 
powerful  as  to  be  instantly  fatal  to  man  or  beast  who  might  .come 
in  contact  with  a  wire  or  any  object  charged  with  it  or  with  which 
it  was  even  remotely  in  connection,  and  any  wire  connected  with 
any  one  of  said  wires  bearing  said  heavy  current  would  instantly 
transmit  the  full  force  of  same  to  all  its  connections,  even  to  remote 
distances  and  in  wholly  unexpected  quarters,  and  charge  each  and 
every  wire,  great  or  small,  telephone  or  electric,  with  the  current  and 
thereby  transform  an  innocent  or  comparatively  harmless  telephone 
or  electric  wire  into  a  deadly  menace  to  life  which  could  not  be  seen 
or  detected  until  too  late  to  avoid  it. 

That  this  defendant  was  at  the  time  in  question  one  of  the  patrons 
of  said  Electric  Company  for  hire,  and  was  and  had  long  been  regu- 
larly using  its  electricity  for  lighting  purposes  at  the  place  of  the 
accident  in  question  and  at  other  places,  and  paid  regularly  therefor 
the  agreed  and  fixed  prices  and  charges  agreed  to  and  assented  to  by 
said  Electric  Company;  that,  among  other  lights,  it  became  and  was 
necessary  for  defendant  to  use  and  supply  for  the  use  of  its  employes 
engaged  in  work  in  its  shop  where  Thomas  Pigott  was  at  work  on 
the  occasion  in  question,  certain  drop  cords  with  16-candlepower 
lights  attached;  thait  is,  portable  16-candlepower  lights,  and  it  was 
necessary  to  have  these  portable  lights  to  be  used  for  lighting  up  the 
inside  of  tanks  and  boilers  and  such  places  for  inspection  purposes, 
and  to  work  by  in  such  places,  which  boiler  rooms  and  shops  had  dirt 
floors  and  often  became  wet,  all  of  which,  as  well  as  ihe  kind  and 
character  of  cords,  attachments  and  appliances  used  in  said  shops  and 
premises,  and  these  Conditions,  were  known  to  said  Electric  Company 
or  could  and  would  have  been  known  to  it  by  proper  and  prudent 
inspection  and  by  the  exercise  of  ordinary  care,  and  any  and  all 
risks  and  dangers  that  would  arise  to  this  defendant's  employes  out 
of  accidental  or  other  contacts  and  connections  with  the  wires  and 
appliances  through  the  ground  or  otherwise,  as  well  as  from  faulty 
insulation  and  negligent  maintenance  of  its  machinery,  lines  and 
appliances,  were  well  known  to  said  Electric  Company,  or  by  the 
exercise  of  ordinary  care  could  have  been  known,  and  because  of  this 
defendant's  want  of  skill  in  the  science  of  electricity  it  did  not  know 
of  such  matters,  and  was  compelled  therefore  to  rely  and  had  the 
right  to  rely  upon  said  Electric  Company  for  protection  against  such 
dangers.     Said  sixteen  candlepower  lights  require  only  a  slight  and 
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comparatively  harmless  current  of  electricity  to  serve  them.  It  had 
always  been  the  custom  of  said  Electric  Company  and  all  other  elec- 
tric companies,  and  it  was  its  duty,  to  supply  such  lights  and  their 
connections  with  such  harmless  or  low  grade  current  and  no  greater, 
and  it  was  and  had  always  been  customary  for  them  to  exclude  from 
such  lamps  and  wires  their  heavier  and  dangerous  currenfts;  and  it 
was  the  duty  of  said  Electric  Company  to  see  to  it  that  such  heavier 
and  dangerous  currents  did  not  invade  the  wires  of  such  sixteen 
candlepower  lights.  And  it  was  the  duty  of  said  Electric  Company 
to  use  good  and  sufficient  appliances  to  at  all  times  prevent  said  dan- 
gerous currents  from  invading  this  defendant's  premises,  and  this 
could  have  been  done  by  the  use  of  a  transformer  or  other  safety 
appliance  and  means  installed  at  and  near  this  defendant's  said 
premises  for  the  proteotion  of  the  great  number  of  lights  thereon  and 
the  great  number  of  persons  working  thereabout,  and  it  was  the  duty 
of  said  Electric  Company  to  have  taken  such  precautions  under  the 
conditions  existing,  as  aforesaid,  as  would  have  insulated  said  prem- 
ises and  said  sixteen  candlepower  wires,  and  as  would  have  guarded 
them  against  any  possible  invasion  by  any  greater  current  of  elec- 
tricity than  necessary  and  usual  to  serve  them,  and  this  could  have 
been  done  by  the  use  of  well  known  modern  appliances,  methods  and 
precautions  and  by  the  exercise  of  ordinary  care;  and  this  defendant 
being  wholly  ignorant  of  the  science  and  business  of  generating  and 
supplying  and  using  electricity,  did  not  know  of  such  maitter  and 
how  to  provide  therefor,  but  was  compelled  to  and  had  the  right  to 
and  did  rely  upon  said  Electric  Company,  as  was  the  common  prac- 
tice of  all  its  customers,  to  do  whatever  was  needful  and  proper  to 
protect  its  employes  and  persons  on  its  premises  from  harm  and 
danger  arising  out  of  the  use  and  presence  of  this  mysterious  and 
deadly  fluid;  and  said  Electric  Company  wholly  failed  and  neglected 
to  exercise  due  and  proper  care  in  these  respeote,  and  thereby  directly 
brought  about  the  death  of  Thomas  Pigott,  if  in  fact  he  died  from 
an  electric  shock. 

"That  in  view  of  the  thousands  of  wires  ertretched  and  maintained 
in  said  city  by  said  Electric  Company  and  others  in  proximity  to 
it,  said  wires  carrying  said  great  and  dangerous  current,  it  became 
and  it  was  the  duty  of  said  Electric  Company  to  use  a  high  degree 
of  care  and  precaution  to  confine  said  great  and  deadly  current  to 
the  large  wires,  all  main  wires  only,  and  to  see  to  it  that  by  acci- 
dental contact  or  transfer  by  close  proximity  or  other  means  it  did 
not  leak  or  escape  to  and  over  other  wires  and  invade  the  premises 
of  this  defendant  on  the  wires  used  by  it  for  lighting  purposes;  and 
it  was  the  duty  of  said  Electric  Company  in  supplying  to  this  de- 
fendant the  light  at  the  point  where  the  accident  in  question  oc- 
curred and  similar  lights  thereabout,  to  allow  no  greater  current  of 
electricity  to  charge  said  wires  on  its  premises  than  usual  and  nec- 
essary to  supply  said  lights,  which  were  of  small  size,  and  which 
current  would  and  should  have  been  comparatively  harmless  to  one 
coming  in  contact  with  it;  and  this  was  a  duty  said  Electric  Com- 
pany owed  to  this  defendant  and  to  said  Tom  Pigott,  as  one  of  de- 
fendant's employes,  for  whose   benefit   the   light  was   supplied;  and 
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this  defendant  says  that  said  Electric  Company  by  use  of  insulation 
on  its  wires  and  connections^  by  machines  and  appliances  to  control 
and  confine  the  said  great  and   deadly  current  to   special  wires,  by 
the  employment  of  a  sufficient  number  of  skillful  men  in  the  busi- 
ness to  look  after  all  its  connections  and  insulations  and  its  machines 
and  appliances  for  confining  said  great  current  to  special  wires,  by 
the  employment  of  competent  and  prudent  men  to  overlook  and  in- 
spect its  lines  to  prevent  accidental  contact  by  wires  with  said  wires 
carrying  said  great  current,   and   by   preventing  ground   connections 
from  all  its  wires  and  machines,  and  by  ordinary  care,  such  as   a 
person  of  ordinary  care  would   have   used  under   the   circumstances, 
could  have  confined  said  great  and  dangerous  current  to  special  wires, 
and  could  have  prevented  it  from  escaping  and  invading  the  minor 
wires,  such  as  the  light  wire  in  this  defendant's  premises  where  the 
accident  in  question  happened,   and  could  have   prevented  the   crea- 
tion of  a  circuit  through  persons  coming  in  contact  with  its  wires 
and  their  connections;  but,  unmindful  of  its  duties  and  obligations 
to  this  defendant  and  to  the  said  Tom  Pigott  such  as  the  law  and 
the  contract  imposed,  it  wholly  failed  and  neglected  to  exercise  any 
of  said   precautions,    but   negligently   permitted   its    wires,    machines 
and  appliances  above  referred  to  and  the  insulations  of  its  wires  and 
appliances,   to   become   defective   and   out  of   repair,   and   to   become 
grounded   and   dangerous,   and   to   be   and   become    improperly   used, 
fixed  and  applied,  and  neglected  to  exercise  due  care  to  have  these 
things  and  its  wires  and  appliances  watched  and  inspected  and  kept 
in  safe  condition,  and  to  avoid  contact  and  connection  with  the  said 
powerful  current,   and   by   reason   of   its   negligence   said   great   and 
dangerous  current  of  electricity  was  permitted  to  escape  from  some- 
where and  to  invade  this  defendant's  premises  over  a  small  wire  which 
should  not   have   been   permitted   to   carry   a   dangerous   current;   or 
else  by  grounding  and  improper  insulation  the  minor  current  became 
dangerous  by  the  formation  of  a  circuit  by  contact.     And  it  was  said 
Electric  Company's  duty  to  see  to  it  that  such  dangerous  conditions 
did  not  arise,  and  that  an  excessive  and  dangerous  current  was  not 
permitted   to   charge   the   wire    connecting   said   light,    and    that   no 
wires,  great  or  small,  should  become  grounded,  all  of  vi^ich   duties 
and  obligations   it  violated,   as   aforesaid,   and   if  said   Tom   Pigott's 
death   resulted   from   an   electric   shock,   as   charged   in  the   petition, 
which  is  not  admitted  but  denied,,  then  the   same   was   due   to   the 
negligence  of  the  said   Electric   Company  and  to   their  default   and 
violation  of  duty  to  this  defendant  and  to  said  Tom  Pigott. 

"And  should  this  defendant  be  adjudged  guilty  of  any  wrong  and 
required  to  pay  any  sum  in  this  suit,  then  by  reason  of  the  facts 
stated  said  Electric  Company  is  liable  to  this  defendant  for  any  and 
all  such  sums  and  costs,  and  this  defendant  is  entitled  to  judgment 
over  against  it  for  any  and  all  such  sums. 

"This  defendant  further  says  that,  as  before  stated,  it  is  not  famil- 
iar with  the  scientific  details  of  electricity,  its  uses  and  management 
and  the  attachments,  appliances  and  methods  necessary  and  proper 
for  its  prudent  use  and  management,  and  it  can  not  now  name  the 
various   machines,    appliances,    methods,    and    precautions    used    apd 


376  Texas  Civil  Appeals  Bepobts,  Vol.  64.  [March, 

necessary  to  the  proper  and  safe  use  of  it,  and  it  can  not  therefore 
show  with  exact  particularity  the  wires,  machines,  appliances  and 
methods  that  were  neglected  and  deficient,  and  the  places  where  this 
exifi(ted,  and  can  not  with  certainty  say  where  they  existed,  or  ex- 
actly which  was  defective  or  at  fault,  except  that  as  one  item  it  is 
informed  and  believes  that  a  certain  machine,  supposed  to  be  called 
a  transformer,  located  on  or  near  Austin  Street,  in  the  vicinity  of 
the  place  of  the  accident,  was  defective  and  the  wires  and  connec- 
tions were  not  in  good  repair,  but  were  defective  and  insufficient, 
and  this  is  probably  the  cause,  or  one  of  the  causes,  of  the  death  of 
Tom  Pigott,  if  in  fact  it  was  caused  by  electricity.  This  defendant 
says,  however,  that  suddenly  and  without  warning  a  great  and  deadly 
current  did  invade  its  said  premises  at  the  time  and  place  of  the 
accident,  and  was  the  cause  thereof,  if  in  fact  the  said  Tom  Pigott 
was  killed  by  electricity,  and  it  is  not  now  in  defendant's  power  to 
state  the  exact  reason  and  cause  of  the  same  with  greater  particularity 
than  has  already  been  done,  because,  as  aforesaid,  the  use  and  hand- 
ling of  electricity  is  a  m3rsterious  and  scientific  subject  with  which 
the  public  and  this  defendant  are  not  familiar,  and  the  working  and 
management  of  its  said  business  was  wholly  unknown  to  the  outside 
world,  and  is  of  such  a  nature  that  it  is  and  was  peculiarly  and  en- 
tirely within  the  knowledge  and  control  of  said  Electric  Company 
'  and  its  agents  only,  but  said  invasion  of  said  current,  as  aforesaid, 
could  not  have  happened  but  from  some  fault  and  neglect  or  want 
of  ordinary  care  and  violation  of  its  duly  to  this  defendant  and  to 
said  Tom  Pigott  upon  the  part  of  said  Electric  Company,  and  it 
was  due  to  its  negligence  and  default,  as  aforesaid. 

"This  defendant  now  prays  for  service  of  this  answer  on  plaintiffs 
and  upon  said  San  Antonio  Gas  &  Electric  Company,  as  required 
by  law,  and  that  upon  final  hearing  of  this  cause  plaintiffs  take  noth- 
ing as  against  this  defendant,  and  that  it  recover  its  costs.  If,  how- 
ever, it  should  be  found  and  held  that  this  defendant  is  liable  for 
any  amount  whatever,  then  and  in  that  event  it  prays  for  judgment 
over  and  against  said  San  Antonio  Oas  &  Electric  Company  for  any 
and  all  sums  so  recovered  against  it,  and  all  costs.  And  this  defend- 
ant further  prays  that  it  be  accorded  any  and  all  relief,  either  at  law 
or*  in  equity,  to  which  it  may  show  itself  entitled  upon  the  trial,  and 
it  will  ever  pray,''  etc. 

The  plaintiffs  in  a  supplemental  petition  in  reply  to  defendant's 
amended  answer,  alleged  that  if  it  was  true,  as  averred  by  defendant, 
that  an  excessive,  unusual  and  dangerous  current  of  electricity  en- 
tered defendant's  premises  where  deceased  was  at  work  and  that  snch 
excessive  and  unusual  current  caused  his  death,  it  was  negligence 
in  the  defendant  to  permit  such  excessive,  unusual  and  dangerous 
current  to  enter  the  building  through  the  wires  therein,  and  particu- 
larly the  wire  which  was  being  used  when  he  was  shocked  and  killed. 
That  it  was  defendant's  duty  to  furnish  deceased  a  reasonably  safe 
place  to  do  his  work,  and  to  exercise  ordinary  care  to  protect  him 
from  danger  of  any  excessive,  unusual  or  dangerous  current  of  elee- 
tricity;  that  at  the  time  of  his  death,  and  long  prior  thereto,  there 
was  in  common  use  a  simple,   inexpensive   and  effective   contrivance 
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or  device  known  as  a  fuse-'block,  the  purpose  of  which  was  to  pre- 
vent an  excessive^  foreign  or  unusual  current  of  electricity  from 
entering  certain  premises  on  the  light  wires  therein;  that  such  fuse- 
block  was  ordinarily  placed  at  or  near  the  point  where  the  wire 
entered  the  building,  and  another  fuse  was  placed  at  the  point  where 
the  particular  wire  emerged  from  the  building;  the  purpose  of  such 
fnse-blocks  was  to  prevent  the  entry  of  any  excessive  or  unusual  cur- 
rent of  electricity  or  any  current  greater  than  that  designed  to  be 
carried  by  the  inside  wires  serving  the  building,  and,  when  properly 
placed  and  arranged,  they  effectually  accomplished  such  purpose; 
that  if  an  excessive  and  unusual  current  of  electricity  entered  de- 
fendant's premises  and  the  particular  wire  where  Tom  Pigott  was 
at  work,  then  defendant  was  guilty  of  negligence  i^  failing  to  have 
fuse-blocks  so  as  io  prevent  the  excessive  or  unusual  current,  or  if 
it  had  fuses  or  fuse-blocks  they  were  defective,  improper  and  unfit; 
for,  with  proper  fuses  or  fuse-blocks  properly  placed,  it  would  have 
been  impossible  for  any  excessive  or  unusual  current  or  any  current 
greater  than  was  designed  to  have  been  carried  by  the  inside  wires, 
to  have  entered  defendant's  premises  through  said  wires,  and  that  if 
an  unusual  and  excessive  current  did  enter  said  premises  and  wires 
it  was  due  entirely  to  the  negligence  of  defendant  in  not  having 
proper  and  su£5cieni  fuses  or  fuse-blocks,  and  such  negligence  was 
also  a  proximate  cause  of  the  death  of  Thomas  Pigott,  for  which 
defendant  is  liable.  To  this  supplemental  petition  defendant  de- 
murred, and  the  demurrer  was  overruled. 

The  San  Antonio  Gas  &  Electric  Company  appeared  and  inter- 
posed general  demurrer  to  all  that  portion  of  defendant's  first  amended 
original  answer  by  which  judgment  over  against  it  was  sought,  which 
demurrer  was  sustained  and  judgment  entered  dismissing  said  com- 
pany from  the  suit.  The  case  was  then,  as  between  plaintiffs  and 
the  railway  company,  tried  before  a  jury  and  judgment  rendered 
against  appellant  for  $10,000,  which,  in  accordance  with  the  verdict, 
was  equally  apportioned  between  the  plaintiffs.  From  the  judgment 
in  favor  of  the  San  Antonio  Gas  &  Electric  Company  on  its  demurrer, 
as  well  as  from  the  judgment  in  favor  of  plaintiffs,  the  defendant 
has  appealed. 

We  will  first  consider  the  assignments  which  complain  of  the 
court's  sustaining  the  exceptions  of  the  San  Antonio  &  Electric  Com- 
pany (hereinafter  called  the  Electric  Company)  to  that  portion  of 
defendant's  first  amended  original  answer  making  the  company  a 
party  and  asking  judgment  over  against  it  in  the  event  of  plaintiff's 
recovery  against  the  original  defendant.  While  one  of  these  is  de- 
nominated a  special  exception,  both  are  general;  for  the  one  called 
^^special"  does  not  specifically  indicate  or  point  out  any  particular 
defect  or  defects  in  that  part  of  the  answer  which  is  directed  against 
the  Electric  Company.  Therefore,  the  first  and  second  assignments 
of  error  which  complain  of  the  action  of  the  court  on  these  excep- 
tions will  be  considered  as  one  and  as  involving  the  question,  whether 
the  part  of  the  answer  excepted  to  states  a  cause  of  action  against 
the  Electric  Company.  In  passing  upon  the  question,  the  allegations 
in  the  answer  must  be  taken  as  true,   and  every   reasonable   intend- 
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ment  arising  upon  the  pleading  must  be  indulged  in   favor   of  its 
suflBciency. 

We  regret  that  we  are  not  favored  with  a  brief  of  the  attorneys  for 
the  Electric  Company,  disclosing  the  reason  they  pressed  upon  the 
trial  court  for  sustaining  the  exception.  The  reason,  however,  must 
have  been  one  or  both  of  these:  (1)  Thai  article  3017,  Revised 
Statutes  of  1895,  giving  actions  resulting  in  death,  has  no  applica- 
tion to  parties  other  than  the  proprietor,  owner,  charterer,  or  hirer  of 
a  railroad,  steamboat,  stage-coach  or  other  vehicles  for  the  conveyance 
of  goods  or  passengers,  and  that,  as  the  allegations  in  the  answer 
negative  the  idea  that  the  Electric  Company  is  any  such  person  or 
corporation,  it  can  in  no  way  be  held  liable  in  damages  for  injuries 
resulting  in  death;  or  (2)  that  there  can  be  no  contribution  between 
joint  tort  feasors,  or  recovery  over  by  one  against  the  other  of  dam- 
ages for  which  either  is  liable.  Is  either  of  these  a  suflBcient  ground 
for  sustaining  the  Electric  Company's  general  exception  to  the  part 
of  the  railroad's  answer  which  seeks  to  recover  over  against  this  ap- 
pellee in  the  event  of  a  recovery  against  the  appellant?  If  not,  then 
we  can  perceive  no  reason  why  the  exception  to  that  part  of  defend- 
ant's answer  should  be  sustained. 

We  believe  there  is  nothing  in  the  first  objection  suggested  to  that 
part  of  the  answer  to  which  the  exception  was  sustained.  The  grounds 
for  this  belief  are  fully  exposed  in  the  opinion  of  this  court  in  the 
case  of  San  Antonio  Gas  &  Electric  Co.  v.  Badders,  46  Texas  Civ. 
App.,  559,  which  closes  the  question  and  renders  further  discussion 
of  it  unnecessary. 

The  second  ground  suggested  as  one  upon  which  the  court  might 
have  sustained  the  exception  to  the  answer  is  not  so  easily  disposed 
of.  The  general  rule  that  there  can  be  no  contribution  or  indemnity 
as  between  wrongdoers  is  founded  on  the  maxim  that  no  one  can 
make  his  own  misconduct  the  ground  for  an  action  in  his  own  favor. 
If  he  suffers  because  of  his  own  wrong-doing  the  law  will  not  relieve 
him;  for  it  can  not  recognize  a  right  as  springing  from  a  wrong  in 
favor  of  one  concerned  in  its  commission.  (G«alveston,  H.  &  S.  A. 
By.  Co.  V.  Nass,  94  Texas,  255;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.,  83  Texas,  509;  Northern  Traction  Co.  v. 
Caldwell,  44  Texas  Civ.  App.,  374;  Ft.  Worth  &  D.  C.  Rv.  v. 
Chicago,  R.  I.  &  G.  Ry.  Co.,  105  S.  W.,  829 ;  St.  Louis  &  S.  Vf,  By. 
Co.  V.  Black,  109  S.  W.,  410;  Johnson  v.  Torpy,  35  Neb.,  604,  37 
Am.  St.  Rep.,  477;  Boyer  v.  Bolender,  18  Atl.,  127;  Oakdale  v.  Gam- 
ble, 50  Atl.,  971.) 

But  there  is  an  exception  to  this  rule,  under  which,  although  the 
law  holds  all  the  parties  liable  as  wrongdoers  to  the  injured  party, 
if,  as  between  themselves,  one  of  them  is  blameless,  equity  requires 
the  one  guilty  of  the  wrong  to  indemnify  the  one  who "  is  guiltless 
for  all  damages  that  may  be  recovered  against  him  by  reason  of  his 
(the  wrongdoer's)  wrongful  acts.  This  exception  is  as  well  estab- 
lished as  the  rule  itself.  (Gulf,  C.  &  S.  F.  Ry.  v.  Galveston,  H.  & 
S.  A.  Ry.,  supra;  City  of  San  Antonio  v.  Smith,  94  Texas,  266;  City 
of  San  Antonio  v.  Talerico,  98  Texas,  151;  Pullman  Co.  v.  Norton, 
91  S.  W.,  843;  Southwestern  Tel.  &  Tel.  Co.  v.  Krause,  92  S.  W., 
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431;  Cky  of  San  Antonio  v.  Pizzini^  95  Texas^  1;  Kampmann  v. 
Bothwell,  101  Texas,  536;  Eaton  v.  Mississippi  V.  Trust  Co.,  100 
S.  W.,  551.) 

Upon  this  subject  it  is  said  in  Shearman  and  Redf.  on  Negligence 
(5th  ed.,  sec.  24a) :  ^'It  is  not  necessary  that  the  plaintiff's  daihage 
should  have  resulted  immediately  from  the  defendant's  negligence; 
it  is  enough  if  the  plaintiff,  being  legally  liable,  though  not  person- 
ally at  fault,  for  a  third  person's  injuries,  due  to  the  defendant's 
negligence,  has  been  compelled  to  answer  therefor  to  the  person  in- 
jured. In  such  a  case  the  principal  delinquent  is  bound  to  indemnify 
his  codelinquent,  their  fault  being  unequal;  and  this  whether  any 
contractual  relation  exists  between  them  or  not."  See  also  Webb's 
Pollock  on  Torts  (Enlarged  Am.  ed.),  231  and  note;  Cooley  on 
Torts  (3d  ed.),  254  et  seq.;  Alexander  v.  Nanticoke  Light  Co.,  67 
L  R.  A.,  475;  Gray  v.  Boston  Gas  Light  Co.,  114  Mass.,  149. 

If  the  part  of  appellant's  answer  to*  which  the  exception  was  sus- 
tained, when  every  reasonable  intendment  arising  upon  it  is  indulged 
in  its  favor,  brings  the  case  within  the  exception  to  the  general  rule, 
the  defendant's  right  to  recover  over  against  the  Electric  Company 
such  damages  as  plaintiffs  should  recover  against  it,  conceding  the 
allegations  in  the  answer  are  true,  was  made  out.  The  question  as 
to  the  sufficiency  of  the  pleading  must  be  determined  from  its  alle- 
gations without  regard  to  the  evidence  adduced  upon  the  trial;  for 
whatever  the  evidence  might  show  upon  the  question  of  negligence 
as  between  plaintiffs  and  appellant  can  not  affect  the  question  of  the 
fetter's  right  to  recover  over  against  the  Electric  Company.  Though 
the  evidence  before  us  may  be  such  as  would,  if  the  latter  company 
had  been  before  the  court,  bring  the  case  as  between  the  railway  and 
the  electric  company  within  the  general  rule  denying  indemnity,  still, 
as  the  latter  was  not  before  the  court  when  the  evidence  was  adduced, 
such  evidence  bound  neither  party  and  can  not  be  looked  to  here  for 
the  purpose  of  ascertaining  whether  the  railroad  has  a  rigiht  of  action 
over  against  the  electric  company. 

The  sole  question  is,  did  appellant's  answer  state  such  a  cause  of 
action?  If  it  did,  then  the  railroad  company  could  not  be  denied 
the  right  to  introduce  its  evidence  in  support  of  its  allegations  for 
the  purpose  of  having  the  jury  determine  whether  it  made  out  such 
a  case  against  the  Electric  Company  as  entitled  appellant  to  a  judg- 
ment over  against  it.  Upon  carefully  considering  the  answer  in  the 
light  of  the  principles  stated  we  conclude  that,  if  the  allegations  are 
true,  it  states  a  case  against  the  Electric  Company  that  falls  within 
the  exception  stated,  showing  that  stich  company  was  the  party  whose 
active  negligence  was  primarily  the  proximate  cause  of  Thomas 
Pigott's  death;  and  that  if  the  appellant  was  guilty  of  any  negli- 
gence it  was  only  passive  and  secondary.  In  such  event,  it  is  entitled 
to  recover  over  against  the  Electric  Company  as  the  active  wrong- 
doer, whose  wrongs  alone  rendered  the  appellant  liable  on  account 
of  the  relation  of  master  and  servant  and  its  correlative  duties  which 
existed  between  it  and  the  deceased  at  the  time  he  was  killed. 

The  third  and  fourth  assignments  of  error,  which  relate  to  the 
judgment  in  favor  of  plaintiffs  against  appellant,  complain  that  the 
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court  erred  in  sustaining  the  exceptions  to  that  part  of  appeUant^s 
answer  which  pleads,  in  avoidance  of  plaintiffs'  action,  the  contract 
of  employment  of  deceased  during  his  minority  that  they  made  with 
defendant,  in  which  they  expressly  waived  any  and  all  claims  fbey 
migtrt  have  against  the  company  for  damages  in  the  event  their  son 
should  be  killed  or  injured  while  in  its  employment.  The  exceptions 
were  (1),  that  the  part  of  tiie  contract  waiving  any  claim  for  dam- 
ages that  might  accrue  is  void,  in  that  it  is  against  public  policy 
and  seeks  to  exempt  the  company  from  its  liability  for  injuries  re- 
sulting in  death  caused  by  its  own  negligence;  and  (2)  that  it  is 
without  consideration,  either  good  or  valid  in  law. 

As  it  is  conclusively  shown  that  plaintiffs'  son  was  killed  during 
his  minority,  and  whilp  the  contract  of  emplojrment  referred  to  in 
the  assignments  was  in  force  and  deceased  was  in  discharge  of  his 
duties  under  the  contract,  if  the  stipulation  therein  by  plaintifb, 
waiving  any  claim  they  mights  have  against  the  company  for  damages 
in  event  Thomas  was  killed  or  injured  while  in  the  employment,  is 
valid,  it  logically  follows  that  the  court  was  in  error  in  sustaining 
the  exceptions.     The  question  is,  is  such  stipulation  valid? 

^T!t  is  generally  held,"  says  Page  on  Contracts,  sec.  367,  **that  an 
employer  can  not  release  himself  for  liability  for  injury  to  his  em- 
ploye caused  by  his  own  negligence.  .  .  .  Invalid  contracts  of 
this  class  are  most  commonly  entered  into  between  railroads  and 
their  employes."  Citing  Boesner  v.  Hermann,  10  Biss.  (U.  S.),  486; 
Chicago,  etc..  Coal  Co.  v.  Peterson,  39  111.  App.,  114;  Blanton  v. 
Bold,  109  Mo.,  64,  18  S.  W.,  1149;  Bonner  v.  Bean,  80  Texas,  152; 
Otis  V.  Pennsylvania  Co.,  71  Fed.,  136;  Louisville,  etc.,  B.  B.  Co. 
V.  Orr,  91  Ala.,  548,  8  So.,  360;  Hissong  v.  Bichmond  &  D.  B.  B., 
91  Ala.,  514,  8  So.,  776;  Kansas,  etc..  By.  v.  Peavey,  29  Kan.,  169, 
44  Am.  Bep.,  630;  Purdy  v.  Bome,  W.  &  0.  B.  B.,  125  K  Y.,  209, 
21  Am.  St.  Bep.,  736,  26  N.  E.,  255;  Lake  Shore  &  M.  S.  By.  v. 
Spangler,  44  Ohio  St.,  471,  58  Am.  Bep.,  833,  8  N.  E.,  467;  Mem- 
phis, etc.,  By.  V.  Jones,  2  Head.  (Tenn.),  517.  Continuing,  the  same 
author  says:  "So  a  contract  whereby  the  next  of  kin  of  an  employe 
of  a  railroad  releases  the  railroad  from  all  liability  to  himself  for 
an  injury  to  such  employe  was  held  void."  Citing*  Tarbell  v.  Rut- 
land B.  B.,  73  Vt.,  347,  87  Am.  St.  Bep.,  734,  56  L.  B.  A,  656, 
61  Atl.,  6.  "Even  where  power  is  given  to  a  railroad  to  'farm  ouf 
its  right  of  transportation,  it  can  not  insert  a  valid  provision  in  a 
lease  exonerating  itself  from  liability  to  lessee's  employees  from  lessee's 
negligence."  Citing  Hardin  v.  North  Carolina  B.  B.,  129  N.  C,  354, 
65  L.  B.  A.,  784,  40  S.  E.,  184. 

Cooley  on  Torts  (3d  ed.,  p.  1485),  after  mentioning  carriers  and 
telegraph  companies  as  among  those  who  can  not  relieve  themselves 
from  liability  for  their  own  negligence,  says:  **The  cases  of  car- 
riers and  telegraph  companies  have  been  specifically  mentioned  be- 
cause it  is  chiefly  in  these  cases  that  such  contracts  are  met  with. 
But,  although  the  reasons  which  forbid  such  contracts  have  special 
force  in  the  business  of  carrying  persons  and  goods  and  of  sending 
messages,  they  apply  universally,  and  should  be  held  to  defeat  all 
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contracts  by  which  a  party  undertakes  to  put  another  at  the  mercy 
of  his  own  faulty  conduct."  The  author,  then,  in  a  marginal  note. 
Bays:  "A  contract  exempting  the  master  from  liability  to  his  servant 
for  negligence  is  void." 

It  is  stated,  however,  in  Shearman  &  Bedf.  on  Neg.,  sec.  241d, 
that  in  some  American  courts  it  is  held  thai  a  servant  can  by  express 
contract  release  his  master  from  all  liability  for  the  ordinary  negli- 
gence of  the  master.  This  holding  is  also  noticed  in  the  section  of 
Page  on  Contracts,  above  quoted  from,  and,  among  the  cases  holding 
it,  is  cited  International  &  G.  N.  By.  v.  Hinzie,  82  Texas,  623,  relied 
npon  by  appellant  to  sustain  the  assignments  under  consideration. 
That  case,  though  not  referred  to  in  the  opinion,  seems  to  have  been 
overruled  by  the  Court  of  Civil  Appeals  of  the  Second  District,  in 
Texas  &  P.  By.  Co.  v.  Putman,  63  S.  W.,  910,  which  holds,  in  ac- 
cordance with  the  weight  of  authority,  as  stated  in  this  opinion. 
And,  as  the  Supreme  Court  approved  the  opinion  in  the  Putnam 
case  by  denying  a  writ  of  error,  we  think  we  are  safe  in  saying  that 
the  Hinzie  case  is  no  longer  authority  on  the  question  under  consid- 
eration. It  would  seem  an  enormity  to  sanction  a  contract  which 
exempts  one  from  liability  for  the  death  of  a  human  being  which 
he  has  brought  about  by  his  own  negligence.  "Negligent  homicide'* 
is  an  offense  under  the  laws  of  this  State,,  and  it  is  universally  held 
that  it  is  contrary  to  public  policy  to  uphold  a  contract  which  ex- 
empts the  wrongdoer  from  liability  for  the  consequence  of  an  act 
done  in  violation  of  a  criminal  statute. 

Besides,  in  jurisdictions  where  such  contracts  are  recognized  as 
valid,  it  is  held  that  there  must  be  a  good  consideration  for  such  a 
contract,  and  if  made  while  the  servant  is  in  his  employment,  with- 
out a  new  consideration,  it  is  void.  As  seen,  one  of  the  exceptions 
urged  to  the  plea  setting  up  the  contract  as  a  defense,  was  that  it 
was  without  consideration  to  support  it.  We  believe  this  objection 
good.  Under  the  contract  the  consideration  recited  is  no  considera- 
tion at  all.  The  parents  waived  everything — ^their  right  to  recover 
their  son's  wages,  as  well  as  their  right  to  recover  damages  vouchsafed 
them  by  the  law  in  the  event  he  was  killed  or  injured  while  in  the 
employment  of  the  company — and  got  nothing  in  the  world  except 
the  piece  of  paper  upon  which  the  alleged  contract  was  written.  Their 
damages  caused  by  the  death  of  their  son,  caused  by  defendant's 
unlawfal  act,  was,  if  the  verdict  be  correct,  $10,000;  and  yet  if  the 
contract  under  which  they  received  n'othing  is  sustained,  they  have 
waived  their  right  to  these  damages  and  can  not  receive  one  dollar 
of  the  amount.  Is  this  reasonable?  No.  Yet  it  is  not  only  essential 
to  the  validity  of  a  contract  of  this  nature,  even  in  jurisdictions  where 
they  are  recognized,  that  there  be  a  consideration,  but  that  it  must 
be  reasonable,  that  is,  there  must  be  a  just  proportion  between  the 
consideration  for  the  waiver  of  the  damages  and  the  amount  of  dam- 
ages actually  sustained.     We  overrule  the  assignments. 

The  fifth  assignment  complains  that  the  court  erred  in  failing  to 
instruct  the  jury  at  defendant's  request,  that  there  was  no  evidence 
that  plaintiff,  M.  Pigott,  sustained  any  pecuniary  damages  by  reason 
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of  the  death  of  his  son,  and  to  return  a  verdict  in  favor  of  defendant 
as  to  him;  the  sixth,  of  the  court's  overruling  defendant's  moiion  for 
a  new  trial  upon  the  ground  that  the  verdict  is  grossly  excessive  and 
manifests  bias  in  favor  of  plaintiflEs  or  prejudice  against  the  defend- 
ant, or  other  improper  motives  on  the  part  of  the  jury;  the  seventh, 
of  the  court's  refusal  to  grant  a  new  trial  on  the  ground  that  the 
verdict  in  favor  of  M.  Pigott  is  grossly  excessive,  etc. ;  the  eighth,  of 
the  failure  of  the  court  to  grant  a  new  trial  upon  the  ground  that 
the  damages  assessed  in  favor  of  Mary  Pigott  are  grossly  excessive, 
etc.;  the  ninth,  of  its  refusal  to  grant  a  new  trial  upon  the  ground 
that  the  verdict  in  favor  of  Michael  Pigott  is  without  evidence  to 
support  it;* the  tenth,  that  the  verdict  is  contrary  to  and  against  the 
overwhelming  weight  of  the  evidence;  the  eleventh,  that  the  court 
erred  in  overruling  defendant's  motion  for  a  new  trial,  because  the 
evidence  wholly  fails  to  show  that  the  death  of  deceased  was  proxi- 
mately caused  by  the  condition  of  the  insulation  on  the  extension  cord; 
the  twelfth,  that  the  court  erred  in  refusing  to  peremptorily  instruct 
the  jury  to  return  a  verdict  for  defendant;  and  the  thirteenth,  of  the 
court's  failure  to  grant  a  new  trial  upon  the  ground  that  the  verdict 
is  contrary  to  the  law  and  without  evidence  to  support  it.  As  all 
these  assignments  require  a  consideration  of  the  evidence  and  an 
enunciation  of  the  principles  of  law  applicable  to  the  facts  deduced 
from  it,  they  will  be  considered  together. 

The  first  questions  arising  from  the  assignments  which  we  shall 
consider  are.  Was  there  any  evidence  reasonably  tending  to  show  that 
Thomas  Pigott's  death  was  proximately  caused  by  the  alleged  negli- 
gence of  defendant?  and  if  there  was,  then,  does  the  evidence  rea- 
sonably tend  to  prove  that  the  plaintiflEs  suffered  damage  by  reason 
of  his  death  ?  The  determination  of  these  questions  will,  in  effect, 
dispose  of  the  assignments.  For  the  disposition  of  those,  from  whidi 
the  questions  are  evolved,  will  furnish  the  means  of  readily  solving 
all  others.  If  there  was  evidence  to  make  both  these  questions  issues, 
it  was  the  duty  of  the  trial  court  to  submit  them  to  the  jury,  although 
it  might  have  been  of  such  slight  probative  force  that  it  would  become 
the  duty  of  that  court  or  of  the  Court  of  Civil  Appeals  to  set  aside 
a  verdict  found  upon  such  evidence.  (Wallace  v.  Southern  Cotton 
Oil  Co.,  91  Texas,  21;  Paddock  v.  Bray,  40  Texas  Civ.  App.,  226; 
Beynolds  v.  Galveston,  H.  &  S.  A.  By.  Co.,  99  S.  W.,  669;  Boyd  v. 
St.  Louis  S.  W.  By.  Co.,  101  Texas,  411;  Trimble  v.  Burroughs,  52 
Texas  Civ.  App.,  266.) 

It  is  undisputed  that  deceased  was  the  son  of  plaintiffs;  that  he 
was  the  servant  of  defendant;  that  he  was  killed  by  an  electric  shock 
while  at  work  for  defendant  in  the  course  of  his  employment;  that 
the  current  of  electricity  which  killed  him  entered  his  body  by  reason 
of  his  coming  in  contact  with  a  metallic  tank  which  was  highly 
charged  with  electricity  communicated  to  it  by  an  extension  cord,  to 
whidb  was  attached  an  electric  light  then  being  used  by  the  defendant 
about  the  place  where  deceased  was  at  work.  If,  then,  the  cord  was 
defective,  by  reason  of  the  defendant's  failure  to  exercise  ordinary 
care  to  have  and  maintain  its  insulation  in  such  condition  as  not  to 
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admit  of  the  escape  of  a  sufficient  amotint  or  voltage  of  electricity  to 
render  its  premises  or  anjrthing  thereon  dangerous  or  unsafe  to  its 
servants  employed  there^  it  was  negligent;  and  if^  by  reason  of  such 
negligence,  the  electricity  which  shocked  and  killed  deceased  was 
communicated  to  the  tank  because  of  such  negligence,  it  became  liable 
to  plaintiffs  for  any  pecuniary  damage  they  sustained  on  account  of 
his  death,  unless  he  was  guilty  of  negligence  which  proximately  con- 
tributed to  his  injuries.  There  was  evidence  reasonably  tending  to 
show  that  the  cord  was  defective,  as  alleged,  and  that  defendanit  was 
negligent  in  maintaining  and  using  it  on  its  premises  when  and 
where  deceased  was  killed  by  the  electricity  communicated  to  the  tank 
by  reason  of  its  defective  insulation.  We  believe  this  evidence  was 
not  only  sufficient  to  carry  the  case  to  the  jury  on  the  question  as  to 
whether  the  death  of  Pigott  was  proximately  caused  by  defendant's 
alleged  negligence,  but  amply  sufficient  to  warrant  the  jury  in  return- 
ing an  affirmative  answer  to  the  question,  a«  was  done  by  the  verdict. 

This  brings  us  to  the  other  question:  Does  the  evidence  reason- 
aibly  tend  to  prove  that  plaintiffs  suffered  damage  by  reason  of  their 
son's  death?  They  were  the  only  persons  in  existence  to  whom  the. 
right  of  action  for  injuries  resulting  in  death  is  given  by  the  statute; 
and  it  was  assumed  by  the  Legislature  that  parents  might  suffer  dam- 
ages on  account  of  the  death  of  iheir  child,  else  such  a  right  of  action 
would  not  have  been  given  for  their  benefit.  ^  The  evidence  shows 
that  deceased  at  the  time  of  his  death  was  twenty  years  and  ten  days 
old;  that  at  the  time  he  was  in  the  employ  of  the  railroad  company 
as  an  apprentice  in  its  boiler  shop  at  San  Antonio,  earning  wages 
at  from  $22  to  $29  per  month,  which,  when  paid,  he  handed  to  his 
mother  and  it  was  used  in  the  support  of  the  family;  that  he  was  a 
musician  also  and  made  some  money  at  his  music  which  he  retained 
for  his  own  use;  that  his  mother  was  fifty-seven  and  his  father  sixty- 
five  years  old  when  he  was  killed;  that  his  father^s  health  was  not 
good,  and  was  occasionally  so  bad  that  he  could  hardly  walk,  and  he 
(the  father)  was  not  able  to  do  very  much  work;  that  deceased  was 
a  strong,  healthy  and  able-bodied  and  good  boy..  His  mother  testified 
that  he  spent  most  of  his  time  at  home,  and  that  he  was  ambitious 
and  wanted  to  do  something  in  order  to  help;  that  he  was  very 
affectionate  and  dutiful  to  his  parents  and  was  ever  trying  to  aid  in 
support  of  the  family. 

This  evidence  is,  in  our  opinion,  sufficient  to  warrant  the  jury  in 
giving  the  question  an  affirmative  answer,  that  is,  that  plaintiffs  suf- 
fered some  damage  by  reason  of  their  son's  death.  The  question  is, 
how  much  damage  did  they  suffer  on  that  account?  This  was  a 
question  for  the  jury,  and  a  very  difficult  one  for  conscientious  men 
to  decide.  For  it  depends  upon  factors  which  lie  in  the  future,  which 
is  so  dimly  lighted  by  the  present  that  they  only  present  the  shadow 
of  facts,  which,  at  best,  can  only  present  a  degree  of  probability, 
rendering  it  extremely  difficult  to  estimate  the  pecuniary  loss  which 
has  been  sustained  by  these  old  people.  It  can  not  be  more  than  the 
pecuniary  benefits  they  would  have  received  from  their  son  had  he 
not  been    killed;   but   what   that  would   have   been   is   the   question. 
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Whatever  pecuniary  benefit  they  had  a  reasonable  expectation  of 
receiving  from  their  son  had  he  lived  the  jury  was  authorized  by 
the  law  to  award  them  as  damages  for  his  death  which  deprived 
them  of  the  value  of  such  anticipated  pecundary  aid. 

For  the  plaintiffs  to  have  received  from  him  anything  approachmg 
the  sum  of  money  awarded  by  the  verdict,  the  jury  must  have  found 
that  it  could  reasonably  be  anticipated  (1)  that  but  for  the  accident 
deceased's  life  would  have  continued  a  sufficient  period  to  enable  him 
to  confer  on  his  mother  and  father  benefits  equal  in  value  to  the  sum 
of  $10,000;  (2)  that  deceased  would  have  conferred  upon  them  bene- 
fits of  that  value;  (3)  that  to  be  the  recipients  of  such  benefits  plain- 
tiffs' lives  would  have  extended  through  the  period  of  time  it  would 
have  required  their  son  to  give  them  such  pecuniary  aid.  These  find- 
ings only  could  have  been  made  thirough  that  process  of  induction 
which  logicians  call  "Approximate  Generalization.'*  The  facts  in- 
volved in  the  findings  of  the  jury  belong  to  that  class  of  inductive 
truths  avowedly  not  universal,  in  which  it  is  not  pretended  that  the 
predicate  is  always  true  of  the  subject;  but  the  value  of  which,  as 
generalizations,  is  nevertheless  extremely  great.  As  is  said  'by  logicians, 
"An  important  portion  of  the  field  of  inductive  knowledge  does  not 
consist  of  universal  truths,  but  of  approximations  of  such  truths;  and 
when  a  conclusion  is  said  to  rest  on  probable  evidence,  the  premises 
it  is  drawn  from  are  usually  generalizations  of  this  sort.'*  The  facts 
sought  to  be  proved  belong  to  the  class  of  cases  which  present  them- 
selves in  life  which  are  too  complicated,  and  a  decision  must  be  made 
too  rapidly,  to  admit  of  waiting  till  the  existence  of  a  phenomenon 
can  be  proved  by  what  have  been  scientifically  ascertained  to  be  uni- 
versal characterizations  of  the  class. 

It  is  known,  though  not  as  a  universal  fact,  that  the  lives  of  young 
men  generally  exceed  those  of  their  parents.  From  this  knowledge 
common  to  mankind,  the  jury  was  authorized  to  conclude  that  the 
deceased,  who  was  a  stout,  healthy,  vigorous  boy  of  twenty  years, 
would  have  lived  longer  than  either  of  his  parents,  one  of  whom  was 
fifty-seven  and  the  other  sixty-five  years  old,  had  he  not  been  killed. 
From  the  same  process  of  reasoning  the  conclusion  could  be  reached 
that  his  earning  capacity  would  materially  increase  from  the  knowl- 
edge and  skill  he  would  acquire  as  he  advanced  into  mature  man- 
hood; and  that,  from  his  kind  and  affectionate  disposition  to  his 
parents  and  the  amount  of  money  he  was  contributing  to  their  sup- 
port and  maintenance  when  his  life  was  cut  off  by  defendant's  n^- 
ligence,  he  would  continue  to  contribute  to  them  such  sums  as  might 
be  necessary  for  their  comfort  and  maintenance  as  long  as  they  should 
live. 

A  great  sociologist  has  said:  ^TVlien  the  minds  of  children  are  no 
longer  stunted  and  deformed  by  the  mechanical  lessons  of  stupid 
teachers;  when  instruction,  instead  of  giving  mutual  pain,  gives 
mutual  pleasure  by  ministering  in  proper  order  to  faculties  which  are 
eager  to  appropriate  fit  conceptions  presented  in  fit  forms;  when 
among  adults  widespread  knowledge  is  joined  with  rational  ideas  of 
teaching,  at  the  same  time  that  in  the  young  there  is  an  easy  unfold- 
ing of  the  mind  such  as  is  even  now  shown  by  exceptional  facility  of 
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acquisition;  when  the  earlier  stages  of  education  passed  through  in 
the  domestic  circle  have  come  to  yield,  as  they  will  in  ways  scarcely 
dreamed  of  at  present,  daily  occasions  for  the  strengthening  of  sym- 
pathy, intellectual  and  moral,  then  will  the  latter  days  of  life  be 
smoothed  by  a  greater  filial  care,  reciprocating  the  greater  parental 
care  bestowed  in  earlier  life/'  Who  can  say,  when  the  character  and 
devotion  of  this  young  man  is  considered,  that  this  prophecy  would 
not  have  been  fulfilled,  as  to  his  old  father  and  mother,  through  him, 
had  he  lived? 

And  upon  the  principle  of  approximate  generalization  we  believe 
the  jury  were  warranted  in  finding  that  plaintiffs  would  have  lived 
long  enough  to  have  been  the  recipients  of  substantial  pecuniary  bene- 
fits from  their  son  had  he  not  been  killed;  though  the  mortuary 
tables  may  have  lijnited  their  life  expectancy  to  such  duration  of  life 
as  would  render  it  impossible  for  their  son  to  have  contributed  any- 
thing approximating  the  sum  found  by  the  jury.  One's  life  expectancy 
is  estimated  from  the  general  average  of  the  lives  of  a  great  number 
of  persons;  but  the  principle  of  "general  average"  should  be  applied 
to  cases  which  are  neither  known,  nor  can  be  presumed,  to  be  other 
than  average  cases.  Therefore,  such  averages  are  commonly  of  little 
use  for  the  particular  guidance  of  any  affairs  but  those  which  concern 
large  numbers.  Hence,  tables  of  the  chances  of  life  are  useful  to 
insurance  companies,  but  they  go  a  very  little  way  toward  informing 
anyone  of  the  chances  of  his  own  life,  or  any  other  life  in  which 
he  is  interested,  since  almost  every  life  is  either  better  or  worse  than 
the  average. 

But  where  an  ultimate  fact  must  be  arrived  at  from  the  proof  of 
a  number  of  other  facts  as  its  premises,  the  probability  of  proving 
the  ultimate  fact  is  lessened  in  proportion  to  the  number  of  facts 
that  are  to  be  proved.  If,  for  illustration,  it  could  not  have  been 
found  by  the  jury  in  this  case,  that  deceased  would  have  continued 
to  live  long  enough  to  earn  and  to  contribute  to  plaintiffs  of  his 
earnings  $10,000,  the  ultimate  conclusion  that  they  were  damaged 
by  his  death  in  that  sum  would  fail;  or  if  it  could  not  have  been 
found,  though  it  were  found  he  would  have  lived  long  enough  to  make 
such  contribution,  that  he  would  contribute  to  them  after  attaining 
his  majority,  the  conclusion  embodied  in  the  verdict  as  to  the  amount 
of  the  damages  would  likewise  fall  to  the  ground;  and  so  on,  as  to 
each  fact  necessary  to  be  found  to  support  a  verdict  for  that  sum. 

In  view  of  these  uncertainties,  we  are  of  the  opinion  that  the  ver- 
dict is  excessive,  the  majority  of  the  court  being  of  the  opinion  that 
the  evidence  does  not  tend  to  support  a  verdict  for  more  than  $7,500. 
The  writer  was  strongly  inclined  to  the  opinion  that  the  evidence  did 
not  warrant  that  sum;  but  he  has  acquiesced,  though  not  without 
reluctance,  in  the  superior  judgment  of  his  associates. 

The  judgment  of  the  District  Court  against  the  appellant  in  favor 
of  the  San  Antonio  Gas  &  Electric  Company  is  reversed,  and,  as 
between  them,  the  cause  is  remanded  to  the  District  Court  for  a  new 
trial.  The  judgment  in  favor  of  the  plaintiffs  against  the  appellant 
will  also  be  reversed  on  account  of  the  excessive  verdict,  unless  they 
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fihall  within  ten  days  from  this  date  file  a  remittitur  of  $2,500,  in 
which  event  the  judgment  to  the  amount  of  $7,600  will  be  affirmed. 
Beversed  and  remanded  in  part,  and  remittitur  suggested  as  to  judg- 
ment in  favor  of  plaintiffs. 

Reversed  and  remanded  in  part  and 
affirmed  on  remittitur  in  part, 

ON  MOTION  FOB  REHEARING. 

On  motion  of  appellee^  the  San  Antonio  Gas  &  Electric  Company, 
for  rehearing. 

It  will  be  observed  from  our  original  opinion  that,  as  to  this  appel- 
lee, the  case  was  decided  without  the  assistance  of  a  brief  in  its 
behalf,  none  being  on  file  in  this  court.  It  has  since  been  made 
known  to  us  that  appellee's  counsel  had  prepared  and  printed,  a  copy 
thereof  having  been  furnished  appellant's  counsel  in  ample  time  before 
the  case  was  submitted,  a  brief  in  reply  to  the  various  assignments  of 
error  presented  by  appellant  against  the  judgment  in  appellee's  favor; 
but  which,  for  some  unaccountable  reason,  had  not  been  filed  in  this 
court.  Upon  motion  of  the  appellee,  based  upon  these  facts,  we  have 
granted  leave  to  file  copies  of  its  brief,  to  be  considered  in  disposing 
of  this  motion. 

It  is  insisted  by  the  motion  that  we  erred  in  considering  appellant's 
assignments  of  error  which  complain  of  the  trial  court's  sustaining 
this  appellee's  exceptions  to  that  part  of  defendant  railway's  answer 
which  sets  up  its  cross-action.  The  predicate  for  this  insistence  is 
that  the  exceptions  were  sustained  to  defendant's  second  amended 
original  answer  and  the  appellee  dismissed  from  the  suit  on  March  3, 
1908,  and  that  the  case  was  tried  on  the  defendant  railway's  third 
amended  original  answer  filed  April  27,  1908,  at  a  subsequent  term 
of  the  court  to  that  at  which  this  defendant  was  dismissed  from  the 
case.  The  record  discloses  such  a  state  of  facts.  We  do  not  think, 
however,  that  it  serves  as  a  predicate,  or,  logically,  as  a  premise,  for 
the  conclusion  that  the  assignments  of  error  as  to  the  court's  sustain- 
ing the  exceptions  should  not  be  considered.  The  effect  of  sustaining 
the  exceptions  was,  as  declared  by  the  order  of  the  court,  to  dismiss 
this  appellee  from  the  case.  It  was  a  matter  of  no  moment  or  con- 
cern to  the  Gas  &  Electric  Company  what  amendment  was  after- 
wards made  in  the  pleadings  of  the  other  two  parties,  or  upon  what 
pleadings  the  case  was  tried  between  them.  The  question  between  it 
and  the  defendant  railway  company  wha,  whether  the  latter's  second 
amended  original  answer  stated  a  cause  of  action  entitling  it  to  a 
recovery  over  against  the  Gas  &  Electric  Company  in  the  event  of  a 
recovery  by  the  plaintiffs  against  the  railway  company.  If  it  did, 
the  exceptions  should  not  have  been  sustained,  and  as  an  appeal  from 
the  ruling  of  the  court  could  not  be  prosecuted  until  final  judgment 
was  rendered  against  the  railway  company,  the  appellant's  right  to 
have  such  ruling  revised  was  not  affected  by  the  state  of  the  record 
upon  which  this  appellee  bases  its  contention  that  the  assigni^ents 
complaining  of  such  ruling  should  not  have  been  considered. 

The  second  amended  original  answer,  to  which  the  exceptions  were 
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snstained,  contained  the  statement  of  the  railwa/s  cause  of  action 
against  tiiis  appellee.  And^  as  is  said  in  the  original  opinion,  its 
sufficiency  is  to  be  tested  by  the  allegations  it  contains,  without  regard 
to  the  evidence  adduced  upon  the  trial  of  the  case  as  between  plain- 
tiffs and  the  original  defendant.  Taking  the  allegations  as  true,  and 
indulging  every  reasonable  intendment  liavorable  to  the  pleading,  we 
believe  that  as  betweeu  the  railway  company  and  this  appellee  it 
states  a  good  cause  of  action  in  favor  of  the  former  against  the  latter. 
The  reasons  for  this  holding,  and  the  authorities  upon  which  it  is 
based,  are  fully  set  out  in  the  original  opinion.  The  motion  is  over- 
ruled. 

Overruled. 
Writ  of  error  refused. 


El  Paso  &  Northeastern  Bailway  -Company  v.  B.  M.  Sawyer. 

Decided  March  10,  1909. 

1^— Damagea — ^Breach  of  Contract. 

Where  two  parties  have  made  a  contract  which  ope  of  them  has  broken, 
the  damages  which  the  other  party  ought  to  receive  in  respect  of  such  breach 
should  be  such  as  may  fairly  and  reasonably  be  considered  as  either  arising 
naturally,  that  is,  according  to  the  usual  course  of  things  from  such  breach 
of  contract  itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  the  contract  as  the  prob- 
able result  of  the  breach  of  it. 


Damages  which  may  fairly  and  reasonably  be  considered  as  naturally  aris- 
ing from  a  breach  of  contract,  according  to  the  usual  course  of  things,  are 
always  recoverable. 

S.— Same— Elements  of  Damages. 

In  actions  based  upon  breach  of  contract  the  losses  sustained  do  not,  by 
raaon  of  the  nature  of  the  transactions  which  they  involve,  ordinarily  embrace 
any  other  than  pecuniary  elements;  there  is,  however,  no  reason  why  other 
natural  and  direct  injuries  may  not  justify  and  require  compensation. 

4.— Same — Contraot  of  Carriage-— Breach — ^Penonal  Injuries — ^Paiicnger. 

In  an  action  by  a  passenger  against  a  carrier  for  breach  of  a  contract  of 
carriage,  damages  for  personal  injuries  proximately  resulting  from  a  derailment 
of  the  train  are  recoverable. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below  be- 
fore Hon.  J.  M.  Goggin. 

Hawkins  &  FranJcUn  and  W.  M.  Peiicolas,  for  appellant. — Actions 
which  arise  from  the  breach  by  negligence  of  some  public  duty  owed 
by  a  railroad  are  actions  which  sound  in  tort.  Actions  which  arise 
from  the  breach  of  some  contract  entered  into  by  a  railroad  do  not 
sound  in  tort  but  are  actions  strictly  for  the  breach  of  the  contract, 
but  when  the  two  blend  and  the  action  which  arises  is  founded  both 
on  the  negligent  breach  of  a  public  duty  and  the  breach  of  the  contract 
to  safely  carry,  all  damages  for  personal  injuries  sound  in  tort  and  can 
only  be  sued  for  in  tort,  and  the  only  damage  which  can  be  recovered 
for  the  breach  of  the  contract  to  safely  carry  is  the  money  expended  for 
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the  ticket,  and  the  money  lost  by  loss  of  time,  and  additional  expenses, 
etc.  Galveston  H.  By.  v.  Clemons,  19  Texas  Civ.  App.,  452;  Railway 
V.  McAnulty,  26  S.  W.,  414,  7  Texas  Civ.  App.,  321 ;  Bailway  y. 
Campbell,  1  Texas  Civ.  App.,  509 ;  Bailway  v.  Boemer>  1  Texas  CiT. 
App.,  191;  Bailway  v.  Levy,  59  Texas,  548. 

8.  Engelking  and  F.  0.  Morris,  for  appellee 

NEILL,  Associate  Justice. — ^This  is  a  companion  case  of  No. 
4129,  decided  today,  and  was  brought  by  appellee  to  recover  damages 
sustained  by  him  as  a  passenger  en  route  from  Pittsburg,  Pennsyl- 
vania, to  Los  Angeles,  California,  by  the  derailment  in  the  Territory 
of  New  Mexico  of  Appellant's  train  in  which  he  was  being  carried  to 
his  destination.  .The  plaintiff's  petition  contains  two  counts;  the  first 
declares  on  a  breach  of  contract  for  safe  carriage  and  the  second  for 
a  tort  arising  from  the  negligent  derailment  of  the  train.  On  ac- 
count of  this  court  having  held  in  the  companion  case  (Sawyer  v.  El 
Paso  &  N.  E.  By.  Co.,  49  Texas  Civ.  App.,  106),  that  the  right  of  ac- 
tion as  for  a  tort  was  defeated  by  a  certain  statute  of  New  Mexico, 
referred  to  and  discussed  in  that  opinion,  but  that  such  statute  did 
not  preclude  the  riglit  of  action  for  a  breach  of  the  contract  made  in 
the  State  of  Pennsylvania  for  safe  carriage,  the  case  was  tried  on  the 
first  count  and  resulted  in  a  judgment  and  verdict  in  plaintiflPs  favor 
for  the  sum  of  $750. 

The  contract  declared  on  was  indisputably  proved,  its  breach  indu- 
bitably shown  by  the  derailment  of  the  train  and  the  consequent  in- 
jury to  plaintiff.  The  contention,  however,  of  appellant  is  that  in  an 
action  for  a  breach  of  the  contract,  no  recovery  can  be  had  for  the 
personal  injuries  inflicted  upon  the  passenger  resulting  from  the 
breach,  but  that  he  caQ  only  recover  for  what  he  paid'  for  the  ticket 
entitling  him  to  transportation  and*  any  additional  personal  expenses 
incurred  by  reason  of  loss  of  time. 

The  leading  case  on  the  subject  of  damages  arising  from  a  breach 
of  contract  is  Hadley  v.  Baxendale,  9  Exch.,  341,  23  L.  J.  Ex.,  179. 
In  that  case  the  rule  is  thus  stated:  '^here  two  parties  have  made 
a  contract  which  one  of  them  has  broken,  the  damages  which  the 
other  party  ought  to  receive  in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably  be  considered  either  aris- 
ing naturally,  that  is,  according  to  the  usual  course  of  things,  from 
such  breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both  parties  at  tlie  time  they 
made  the  contract,  as  the  probable  result  of  the  breach  of  it."  Th& 
rule  is  thus  interpreted:  "It  has  been  supposed  to  lay  down  three 
rules:  First,  that  damages  which  may  fairly  and  reasonably  be  con- 
sidered as  naturally  arising  from  a  breach  of  contract  according  to  the 
usual  course  of  things  are  always  recoverable.  Secondly,  that  damages 
which  would  not  arise  in  the  usual  course  of  things  from  a  breach  of 
contract,  but  which  do  arise  from  circumstances  peculiar  to  the  spe- 
cial case,  are  not  recoverable  unless  the  special  circumstances  are  known 
to  the  person  who  has  broken  the  contract.  Thirdly,  that  where  the 
special  circumstances  are  known  or  have  been  communicated  to  the 
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person  who  breaks  the  contract,  and  where  the  damage  complained  of 
flows  naturally  from  the  breach  of  contract  under  those  special  cir- 
camstances,  then  such  special  damage  must  be  supposed  to  have  been 
contemplated  by  the  parties  to  the  contract,  and  is  recoverable.  A 
further  rule  is  implied,  as  follows,  that  damage  which  can  not  be  con- 
sidered as  fairly  and  naturally  arising  from  breach  of  contract  under 
any  given  circumstances  is  not  recoverable,  whether  those  circumstances 
were  or  were  not  known  to  the  person  who  is  being  charged.^'  Wood*8 
Mayife  on  Damages,  21.  It  is  upon  the  first  rule  thus  exposed  that 
tlie  damages  recoverable  in  this  case  must  rest. 

"May  damages  for  breach  of  contract  include  other  than  pecuniary 
elements?  In  actions  upon  contract  the  losses  sustained  do  not,  by 
reason  of  the  nature  of  the  transactions  which  they  involve,  ordinarily 
embrace  any  other  than  pecuniary  elements.  There  is,  however,  no 
reason  why  other  natural  and  direct  injuries  may  not  justify  and  re- 
quire compensation.  Contracts  are  not  often  made  for  a  purpose  the 
defeat  or  impairment  of  which  can,  in  a  legal  sense,  inflict  a  direct 
and  natural  injury  to  the  feelings  of  the  wronged  party.  A  breach 
of  promise  of  marriage  is  an  instance  of  such  a  contract,  in  which  such 
considerations  enter  into  the  estimate  of  the  damages.  The  action 
for  such  a  cause  is  often  referred  to  as  an  exceptionid  one.  In  a  cer- 
tain sense  it  is  so;  but  only  in  the  particular  under  consideration.  It 
is  an  action  upon  contract;  the  damages  allowed  are  such  as  will  ade- 
quately compensate  the  person  injured,  the  nature  and  benefits  of  the 
tiling  promised  being  considered.  Being  of  a  personal  nature  the  dam- 
ages can  not  be  wholly  measured  by  a  pecuniary  standard;  the  cause 
of  action,  for  the  same  reason,  dies  with  the  person,  as  all  demands 
for  personal  injuries  do.  The  damages  are  recoverable  by  the  injured 
party  because  they  proceed  directly  and  naturally  from  the  breach.*' 
Sutherland  on  Damages,  section  92. 

The  case  of  International  &  G.  N.  By.  Co.  v.  Terry,  62  Texas,  380, 
holds  that  a  railway  company  which  has  violated  its  contract  by  carry- 
ing a  passenger  beyond  his  destination  is  liable  to  him  for  the  disconv- 
fort,  inconvenience,  sickness,  expenses,  costs  and  charges  which  are 
the  direct,  natural  and  proximate  result.  See  also  Sutherland  on 
Damages,  section  49,  in  which  the  opinion  in  the  case  just  cited  and 
others  similar  are  commented  upon  with  seeming  approval.  See  also 
Texas  &  P.  By.  v.  Harnett,  34  S.  W.,  1057. 

Actions  against  telegraph  companies  for  failure  to  correctly  trans-^ 
mit  and  promptly  deliver  messages  are  regarded  in  this  State  as  ac- 
tions ex  contractu  rather  than  ex  delicto,  and  the  rule  in  Hadley  v. 
Baxendale  is  invariably  applied  in  measuring  the  damages  sustained 
in  consequence  of  a  breach  of  tlie  contract.  And  no  reason  is  seen  why 
the  same  rule  should  not  be  applied  in  a  suit  by  a  passenger  against 
the  carrier  for  a  breach  of  contract  to  safely  carry  him  to  his  destina- 
tion.   See  Fetter  on  Carriers  of  Passengers,  section  119. 

Under  the  charge  of  the  court  the  jury  was  required  to  believe,  be- 
fore it  could  return  a  verdict  for  the  plaintiff,  that  his  injuries  were 
the  proximate  result  of  the  derailment  of  the  train,  and  the  last  para- 
graph informs  the  jury  what  it  can  consider  as  elements  of  damages 
ill  estimating  the  damages  sustained  by  him.     No  part  of  this  par$^- 
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graph  is  called  in  question  by  any  assignment  of  error.  True,  the 
second  assignment  is  directed  against  the  paragraph^  but  it  is  based 
upon  the  erroneous  assumption  that  it  instructs  the  jury  that  it  can 
take  into  consideration  plaintiff's  lessened  ability  to  labor.  The  charge 
in  this  case  does  not,  as  does  the  one  in  its  companion  case,  present 
any  such  element  of  damages  to  the  consideration  of  the  jury.  What 
we  have  said,  in  connection  with  what  is  held  in  Sawyer  v.  El  Paso  & 
N.  E.  Ry.  Co.,  49  Texas  Civ.  App.,  106,  disposes  of  all  the  questions 
presented  by  the  assignments  of  error.  There  is  no  error  in*  the 
judgment  and  it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


John  Lynch  v.  J.  H.  McGown  et  al.' 

Decided  March  10,  1909. 

Homestead — ^Abandonment — ^Intention  to  Betum. 

Before  an  intention  to  return  will  prevent  one's  removal  from  his  home- 
stead from  constituting  an  abandonment  of  such  place  as  his  homestead,  such 
intention  to  return  must  continue  all  the  time  till  adverse  interests  accrue. 

Appeal  from  the  District  Court  of  Sabine  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

Ooodrich  &  Synnoit,  for  appellant. — The  homestead  character  of 
the  former  home  of  a  family  residing  elsewhere  can  only  be  retained 
by  the  continual  existence  in  the  mind  of  the  head  of  the  family  of 
an  intention  to  return  to  such  former  homestead  during  the  entire 
time  of  absence.  Lynch  v.  McGown,  40  Texas  Civ.  App.,  146;  White 
V.  Epperson,  32  Texas  Civ.  App.,  162;  Schwartzman  v.  Cabell,  49  S. 
W.,  115;  Railway  v.  Daniels,  1  Texas  Civ.  App.,  695;  Wegner  v. 
Biering,  73  Texas,  89. 

No  brief  for  appellee. 

JAMES,  Chief  Justice. — This  cause  was  once  before  on  appeal, 
and  was  remanded  bv  the  Court  of  Civil  Appeals  for  the  First  Dis- 
trict, 86  S.  W.,  894. "  In  the  amended  petition  filed  October  19,  1907, 
plaintiff  McGown  alleged  in  substance  that  the  sixty-acre  tract  in 
question  was,  prior  to  October  27,  1903,  and  has  been  ever  since,  his 
residence  homestead,  and  states,  "that  is  to  say,  the  same  has  been 
used  without  any  interruption  whatever  as  a  homestead,  and  that  your 
petitioner,  nor  his  wife  and  children,  have  at  any  time  abandoned 
said  tract  of  land  as  their  homestead,  but  on  the  contrary  do  now  and 
for  the  past  ten  years  have  always  continuously  asserted  homestead 
rights  in  said  tract  of  land,  and  have  at  no  time  asserted  or  claimed 
any  homestead  right  in  any  other  'tract  of  land.'*  He  alleged  also 
that  prior  to  the  above  date,  for  business  purposes  and  intending  to 
return,  he  removed  from  this  place,  and  since  said  time  has  continued 
to  reside  off  it,  intending  to  return  to  said  tract  and  reoccupy  it,  in 
the  meantime  using  it  for  the  benefit  of  the  family,  and  at  no  time 
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ceasing  to  claim  it  as  a  homestead.  That  the  defendant  Lynch  has 
caused  the  sheriff  to  levy  an  execution  upon  said  land  issued  upon  a 
judgment  against  plaintiff,  notwithstanding  said  land  is  his  home- 
gteady  and  he  had  temporarily  removed  from  the  place  but  had  not 
aquired  a  new  homestead  nor  formed  an  intention  to  abandon  said 
tract  as  his  homestead,  but  had  at  all  times  after  leaving  it  intended 
to  return  to  it  and  occupy  it  as  a  home  in  fact.  The  prayer  was  for 
injunction. 

It  is  not  deemed  necessary  to  state  the  contents  of  the  answer, 
which  placed  all  the  material  allegations  of  the  plaintiff  in  issue. 
The  verdict  and  judgment  were  in  favor  of  the  homestead.  The  cred- 
itor Lynch  appeals. 

The  firsts  aixth,  eighth,  ninth  and  tenth  assignments  of  error  relate 
to  the  charge.  This  is  appellant's  proposition  under  them:  '*The 
homestead  character  of  the  former  home  of  a  family  residing  else- 
where can  only  be  retained  by  the  continual  existence  in  the  mind  of 
the  head  of  the  familv  of  an  intention  to  return  to  such  former  home- 
stead  during  the  entire  time  of  the  absence.  The  charges  complained 
of  in  assignments  eight,  nine  and  ten  limit  the  jury  in  their  deter- 
mination of  the  question  of  abandonment  vel  non  to  the  single  con- 
sideration of  the  intention  at  the  time  of  the  removal,  and  the  re- 
fused instruction  set  out  in  assigilment  No.  1  was  necessary  to  cor- 
rect this  error,  and  the  giving  of  the  first  and  the  refusal  of  the  lat- 
ter were  reversible  errors.*' 

The  charges  referred  to  in  the  assignments  eight,  nine  and  ten,  are: 
'*The  temporary  renting  or  removing  from  a  homestead  does  not 
change  its  character  as  such  when  no  other  homestead  is  acquired,  un- 
less the  owners  leave  the  same  with  the  purpose  and  intention  to 
abandon  the  same,  and  when  such  is  the  case — that  is,  left  with  the 
intention  to  abandon  it — it  would  not  remain  the  homestead,  regard- 
less of  whether  it  was  in  the  country,  a  town  or  village." 

^'If  you  believe  from  the  evidence  that  the  plaintiff,  J.  H.  McGown, 
when  he  left  the  60  acres  of  land  claimed  by  him  as  a  home,  that  he 
intended  to  and  did  abandon  the  same  as  his  home,  then  it  will  be  sub- 
ject to  execution  and  you  will  find  for  the  defendant;  or  if  you  find 
and  believe  from  the  evidence  in  the  case  that  after  the  plaintiff  left 
and  moved  off  the  said  60  acres  of  land  he  acquired  a  lot  in  the  town 
of  Hemphill  and  used  and  occupied  is  as  a  homestead  on  October  27, 
1903,  then  you  will,  find  for  the  defendant.*' 

"A  homestead  once  established  upon  land  by  actual  use  and  occu- 
pancy of  the  same  may  be  abandoned  by  remaining  away  off  of  it 
with*  the  intention  not  to  return  or  use  it  as  a  homestead." 

The  requested  instruction  reads:  "You  are  instructed  that  before 
an  intention  to  return  will  prevent  one's  removal  from  his  homestead 
from  constituting  an  abandonment  of  such  place  as  his  homestead, 
such  intention  to  return  must  continue  all  the  time  till  adverse  in- 
terests accrue.  Therefore,  if  you  find  from  the  evidence  in  this  case 
that  between  the  time  plaintiff  removed  from  the  60  acres  in  contro- 
versy and  the  date  of  the  levy  of  the  execution,  there  was  a  time  when 
he  ceased  to  intend  to  return  to  it,  then  you  will  find  for  the  de- 
fendant.** 
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The  only  portion  of  the  charge  which  told  the  jury  upon  what 
couBiderations  to  find  for  the  defendant  is  as  quoted  above^  which 
presents  defendant's  case  upon  two  issues  of  fact :  First,  whether  or 
not  McOown^  when  he  left  the  60  acres,  intended  to  abandon  it; 
and  second,  whether  or  not  he  had  since  that  time  acquired  another 
homestead. 

The  testimony  showed  that  it  was  several  years  after  he  left  the 
60  acres  before  he  moved  to  the  place  in  Hemphill,  and  in  the  mean- 
time, and  in  fact  at  any  time  after  he  left  the  60  acres,  if  he  cefilsed 
to  have  the  intention  to  return  to  the  same  he  would  by  that  fact 
alone  have  lost  his  homestead  right  therein  although  he  may  have  had 
such  intention  when  he  left  it.  There  was  evidence  that  tends  to  sup- 
port the  theory  that  after  he  left  it  he  abandoned  any  intention  to  re- 
turn to  it  as  his  home.  We  can  not  conceive  of  any  reason  why  de- 
fendant was  not  entitled  to  have  the  requested  charge  given.  We 
have  not  the  benefit  of  any  brief  by  the  appellee. 

We  overrule  the  assignments  of  error  which  contend  that  defendant 
was  entitled  to  a  peremptory  instruction.    Reversed  and  remanded. 

Reversed  and  remanded. 


E.  J.  Spencer  et  al.  v.  City  op  Palestine. 

Decided  March  11,  1909. 

1. — ^Forfeit — Contraot— City  Ordinanoe. 

Where  a  city  ordinahce  granting  a  franchise  to  conatmct,  operate  aad 
maintain  a  street  railway  system,  provided  that  a  sum  of  money  should  be 
placed  in  the  hands  of  the  mayor  to  be  forfeited  to  the  city  if  the  ^ante^ 
failed  to  ''commence  the  work  of  building  said  railway  system  withm  sixty 
da^s  from  the  date  of  acceptance  of  the  franchise/'  and  the  evidence,  in  a 
suit  by  the  grantees  to  recover  the  deposit,  left  no  doubt  that  it  was  the  in- 
tention ^of  the  parties  to  the  contract  that  the  grantees  should  demonstrate 
their  good  faith  in  undertaking  the  construction  of  the  railway  by  some  visible 
showing  of  actual  work  in  the  physical  construction  of  the  system,  the  placing 
of  six  poles  along  one  street  on  the  day  before  the  expiration  of  the  sixty  dajs 
for  the  purpose  of  demonstrating  the  work,  was  not  a  commencement  of  the 
work  within  the  meaning  of  the  contract,  but  clearly  an  attempt  to  prevent 
a  forfeiture  by  subterfuge;  and  an  instruction  to  the  effect  that  the  mm  was 
forfeited  to  the  city  was  authorized.  % 


2. — ^Forfeiture — ^Franohiae— City  Ordinanoe. 

Where  an  ordinance  granting  franchises  for  a  street  railway  and  a  liaht 
and  power  plant,  prescribed  conditions  under  which  the  rights  should  be  ror- 
feited,  but  contained  no  provisions  for  forfeiture  by  the  city,  the  rights  ther^y 
conferred  became  vested  on  acceptance  by  the  grantees,  and  could  only  be  de- 
clared forfeited  by  a  court  of  competent  jurisdiction  in  a  suit  for  that  purpose; 
and,  for  that  reason,  an  attempted  forfeiture  by  the  city  council  did  not  de- 
stroy the  franchise  or  give  an  action  by  the  grantees  against  the  dty  for  the 
value  of  the  franchises. 

S. — ^Bamagea — City — ^Attempt  to  Beyoke  Franohlae. 

Where  the  grantees  of  a  franchise  sought  to  recover  damages  for  an  at- 
tempt on  the  part  of  the  city  council  to  revoke  the  franchise  by  resolution, 
easting  a  cloud  upon  it,  but  no  evidence  was  offered  to  show  what  the  damage 
was,  the  court  properly  instructed  a  verdict  for  the  city  on  that  claim. 
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4.— Xrideiioe — Contract— Conolusion — ^Intention. 

Where  the  ordinance  granting  a  franchise  for  a  street  railway  provided 
for  a  forfeiture  in  case  the  grantee  failed  to  commence  work  of  construction 
within  sixty  days  from  the  date  of  acceptance,  testimony  of  the  grantee  that 
it  was  not  the  intention  of  the  city  council  that  the  physical  work  of  building 
the  railway  was  to  commence  within  such  period,  was  a  conclusion  and  in- 
admissible. 


The  fact  that  the  members  of  the  city  council  knew  at  the  time  the  ordi- 
nance was  passed  that  the  rails  for  the  construction  of  the  railway  could  not 
be  procured  within  the  sixty  days,  was  immaterial,  since  the  actual  work  of 
building  the  system  could  have  been  commenced  before  the  rails  were  received; 
and  there  was  no  error  in  exduaing  testimony  as  to  such  fact. 

6.-^#liarffe — ^Znstmetliig  a  Yerdiot — Conflict  of  Eyideiioe — ^Findings. 

In  determining  whether  an  inatruction  to  return  a  verdict  for  a  party  is 
error,  no  issue  of  fact  upon  which  there  was  a  conflict  in  the  evidence  should 
be  found  in  favor  of  the  defendant.. 

Appeal  from  the  District  Court  of  Anderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

Campbell  &  Sewell  and  Rollin  W.  Rogers,  for  appellants. — ^In  a  suit 
against  a  municipal  corporation  to  recover  damages  on  a  contract  and 
franchise  granted  by  said  corporation  to  plaintiffs  for  the  building  and 
coostruction  of  a  street  railway  system,  and  to  recover  a  sum  of  money 
deposited  with  said  city  under  the  terms  of  said  contract  and  fran- 
chise, which  provided  that  the  grantees — plaintife — should  deposit 
with  said  city  the  sum  of  $1,000,  conditioned  that  they  "would  com- 
mence the  work  of  building  said  railway  system  within  sixty  days 
frosa  the  date  of  acceptance  of  the  terms  of  this  franchise,  and  will 
complete  said  railway  system  within  eighteen  months  from  said  date, 
and  that  in  the  event  of  failure  to  do  so  the  said  sum  of  $1,000  shall 
be  forfeited  to  the  said  city  as  liquidated  damages,*'  and  where  there 
is  evidence  to  show  that  time  is  not  of  the  essence  of  the  contract,  and 
it  is  shown  that  the  city,  the  grantors — defendants — attempted  to 
rescind  its  action  granting  said  franchise  and  denied  the  grantee — 
plaintiff — ^the  right  to  complete  the  constructipn  of  said  railway  sys- 
tem, and  prohibited  them  from  doing  so,  and  by  their  acts  destroyed 
the  value  of  said  franchises  to  plaintiffs,  an  issue  of  fact  is  clearly 
raised  as  to  plaintiff's  right  to  recover  the  $1,000  deposited  and  dam- 
ages for  the  destruction  of  the  value  of  said  franchises,  and  plaintiffs 
are  entitled  to  have  said  issue  of  fact  passed  upon  by  the  jury.  Deni- 
soA  Ry.  Co.  V.  St.  Louis  S.  W.  Ry.  Co.,  72  S.  W.,  201;  Todd  v. 
Caldwell,  10  Texas,  243 ;  Sanborn  v.  Murphy,  86  Texas,  442 ;  Railway 
Co.  V.  Brownsville,  45  Texas,  96. 

When,  in  a  suit  for  damages  against  a  city  on  a  contract  and  fran- 
chise granted  by  said  city,  for  its  unlawful  and  wrongful  acts  in  de- 
stroying the  value  of  said  franchise  to  the  grantee,  the  undisputed 
evidence  clearly  makes  it  an  issue  of  fact  as  to  whether  or  not  appel- 
lants had  complied  with  the  terms  of  the  contract  and  franchise 
granted  them  by  appellee,  up  to  the  time  the  ordinances  granting 
said  franchises  were  rescinded  by  appellee,  all  the  facts  and  surround- 
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ing  circumstances  may  be  looked  to  in  order  to  arrive  at  the  true 
meaning  and  intention  of  the  parties  as  explained  in  the  words  used 
in  the  contract  and  to  determine  said  issue  of  fact.  It  is  error  for 
the  court  to  take  such  issue  of  fact  from  the  jury  and  to  instruct  a 
verdict  for  defendant.  Ft.  Worth  By.  Co.  v.  Bosedale  Rv.  Co.,  68 
Texas,  181 ;  Dwyer  v.  City  of  Brenham,  70  Texas,  32 ;  Heirs  of  Wat- 
rous  V.  McKie,  54  Texas,  71 ;  Smith  v.  Crosby,  47  Texas,  129 ;  Wright 
V.  Dobie,  22  S.  W.,  66. 

Jno.  Young  Oooch,  for  appellee. 

» 

PLEASANTS,  Chief  Justice. — This  suit  was  brought  by  appel- 
lants, E.  J.  Spencer  and  J.  S.  Tritle,  against  appellee  to  recover  two- 
thirds  of  $5,000,  the  alleged  value  of  three  franchises  granted  by  the 
City  of  Palestine  to  appellants  and  B.  A.  Gray  on  January  12,  1903, 
and  which,  it  is  alleged,  were  thereafter  forfeited  by  appellee,  and 
also  to  recover  two-thirds  of  $1,000  placefl  in  the  hands  of  appellee 
by  appellants  and  said  Gray,  as  a  guaranty  for  the  performance  bj 
them  of  the  obligations  imposed  upon  them  by  their  acceptance  of 
said  franchise  grants,  and  the  further  sum  of  $379.25  alleged  to  have 
been  expended  by  appellants  on  the  faith  of  said  franchise  grant  prior 
to  the  wrongful  forfeiture  of  said  grants  by  appellee. 

The  defendant  answered  by  a  general  and  various  special  excep- 
tions, and  by  general  denial,  and  special  plea  setting  up  facts  showing 
the  right  of  the  City  of  Palestine  to  declare  the  franchise  forfeited. 

The  cause  was  tried  by  a  jury  and,  under  peremptory  instruction 
by  the  court,  a  verdict  was  returned  in  favor  of  defendant  and  judg- 
ment was  rendered  in  accordance  therewith. 

The  facts  disclosed  by  the  record  are  as  follows;  The  three  ordi- 
nances granting  franchises  to  appellants  were  passed  by  the  city  coto- 
cil  of  the  City  of  Palestine  January  12,  1903.  Ordinance  No.  1 
granted  to  appellants  the  right  to  erect  and  maintain  an  electric 
lighting  and  power  system  in  said  city  for  a  period  of  fifty  years. 
This  ordinance  contained  a  provision  "that  the  same  shall  become  null 
and  void  in  the  event  the  grantees  therein  (appellants)  failed  to  ac- 
cept from  the  city  a  franchise  for  the  construction  of  a  street  rail- 
way.^' Ordinance  No.  2  granted  to  appellants  the  right  to  constmet, 
operate  and  maintain  a  street  railway  system  over,  along  and  upon  the 
public  streets  of  said  city,  to  erect  poles,  etc.,  necessary  for  the  suc- 
cessful operation  of  said  street  railway  system.  Section  12  of  ordi- 
nance No.  2  provides  that  "tlie  same  shall  be  available  to  the  grantees 
therein,  their  lessees,  associates,  successors  and  assigns,  provided  the 
same  shall  be  accepted  by  the  said  J.  S.  Tritle  and  B.  A.  Gray  upon 
the  passage  and  approval  of  the  ordinance,  and  they  shall  deposit  with 
the  mayor  of  said  city,  or  whomsoever  he  may  designate,  the  sum  of 
one  thousand  dollars,  conditioned  that  the  said  grantees,  their  lessees, 
associates,  successors  or  assigns,  will  commence  the  work  of  building 
said  railway  system  within  sixty  days  from  the  acceptance  of  this  fran- 
chise, and  will  complete  said  railway  system  within  eighteen  months 
from  said  date,  and  in  the  event  of  failure  to  do  so,  the  said  one  thou- 
sand dollars  shall  be  forfeited  to  the  City  of  Palestine  as  liquidated 


1909.^  Spencer  v.  City  of  Palestine.  395 

damages^  but  in  the  event  the  said  grantees,  their  lessees^  associates, 
successors  or  assigns  fnlfillall  the  terms  of  this  franchise,  then  the 
said  one  thousand  dollars  shall  be  returned  to  them/^  Ordinance  No, 
3  granted  to  appellants  the  right  to  construct,  maintain,  extend  and 
operate  a  system  of  works  in  the  City  of  Palestine  for  the  purpose  of 
distributing  gas  with  which  to  furnish  power,  heat  and  light  to  said 
city  and  its  inhabitants  for  a  period  of  fifty  years.  The  ordinance 
was  conditioned  that  it  became  null  and  void  in  the  event  the  grantees 
failed  to  accept  a  franchise  from  the  city  for  the  construction  of  a 
street  railway,  or  if  they  failed  to  commence  and  complete  the  con- 
struction of  a  street  railway  in  accordance  with  the  provisions  of  a 
franchise  granted  by  the  city. 

These  franchises  were  accepted  by  appellants  and  Gray,  and  the 
81,000  required  to  be  deposited  under  ordinance  No.  2  was  placed  in 
the  hands  of  the  mayor  under  tlie  conditions  imposed  by  said  ordi- 
nance. After  the  acceptance  of  the  franchises  appellants  at  once  be- 
gan to  prepare  for  the  construction  of  the  street  railway.  They  pre- 
pared a  map  of  the  city,  looked  over'  the  ground  with  a  view  of  lo- 
cating the  tracks  of  the  railway,  and  ascertained  and  decided  upon  the 
kind  of  machinery  to  be  purchased;  drew  up  specifications,  and  sent 
some  out  to  secure  bids  on  the  electric  machinery,  rails,  engines,  dy- 
namos, and  all  other  apparatus  necessary  for  the  construction  of  said 
railway  system,  and  formulated  all  the  details  of  the  project;  secured 
articles  of  incorporation  of  the  Palestine  Traction  Company  and  the 
Palestine  Light  &  Power  Company;  paid  the  first  yearns  franchise  tax 
to  the  State;  had  stock  books  printed  for  said  two  corporations,  and 
had  in  process  of  formation  the  necessary  mortgages  on  the  basis  of 
which  to  issue  bonds;  actually  let  the  contract  for  electric  light  and 
railway  machinery  for  the  carrying  out  of  the  terms  of  said  ordinances, 
and  after  correspondence  covering  a  period  up  to  March  20,  1903,  re- 
ceived a  final  contract  from  the  General  Electric  Company  for  the 
electric  machinery  necessary  for  the  power-house,  to  be  shipped  to 
Palestine  on  or  before  November  1,  1903,  the  amount  of  the  contract 
being  $18,000,  and  the  weight  of  said  machinery  purchased  thereunder 
being  46,000  pounds,  which  contract  was  signed  by  appellants  on 
March  11,  1903,  and  approved  by  the  Western  manager  of  the  General 
Electric  Company  on  March  18,  1903,  same  having  previously  received 
the  signature  of  the  St.  Louis  agent.  It  was  also  shown  that  Novem- 
ber 1,  1903,  was  the  earliest  date  deliveries  of  the  machinery  could  be 
secured.  AppeDants  further  let  contract  to  Carnegie  Steel  Company 
for  400  tons  of  *T"  rail,  the  character  provided  for  in  the  contract,  to 
be  used  in  the  construction  of  said  railway  system,  and  for  the  pur- 
pose of  complying  with  said  ordinance  No.  2,  and  on  March  10,  1903, 
gave  them  instructions  to  ship  same,  giving  the  route,  to  them  at 
Palestine,  Texas;  that  contract  was  in  writing.  Negotiations  were 
entered  into  by  appellants,  with  various  manufacturers,  for  the  pur- 
chase of  boilers,  feed  pumps,  etc.,  and  tliey  had  prepared  a  full  set 
of  specifications  and  drawings  covering  all  the  apparatus  in  connection 
thetewith.  It  was  absolutely  essential  to  secure  the  proposals  for  the 
purchase  of  the  machinery  and  to  take  the  time  that  was  taken  by 
appellants  to  the  consideration  of  the  adoption  of  the  machinery  to 
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the  fuel,  etc.,  and  that  eveiy  detail  be  considered  by  the  engineer  be- 
fore he  could  intelligently  plan  a  power  house.  Appellants  were  com- 
pelled to  take  the  rails  that  they  had  contracted  for  and,  after  the 
adoption  of  the  resolutions  by  appellee  canceling  their  franchises, 
were  compelled  to  sell  said  rails  so  purchased;  appellants,  with  the  as- 
sistance of  the  St.  Louis  agent  of  the  General  Electric  Company,  sold 
the  machinery'  contracted  for  from  it.  They  were  bound  to  receive 
and  did  receive  the  machinery  purchased  under  their  contracts,  which 
was  intended  to  be  used  in  carrying  out  the  terms  of  their  franchise. 
Appellants  secured  charter  from  the  State  of  Texas  for  Palestine  Light 
&  Power  Company  on  the  faith  of  said  ordinances,  and  paid  the  State 
an  incorporation  fee  of  $125,  the  date  of  incorporation  being  January 
17,  1903,  and  also  secured  charter  from  the  State  for  the  Palestine 
Traction  Company,  and  paid  a  charter  fee  thereon  of  $155,  and  paid 
franchise  tax  of  $30  on  said  corporations,  all  of  which  was  done  within 
sixty  days  as  called  for  in  ordinance  No,  2,  and  within  said  time  set 
up  six  poles  along  the  street  in  front  of  the  depot.  At  the  time  these 
franchises  were  granted,  appellahts  were  financially  in  a  position  to 
carry  out  their  undertaking  as  alleged  in  their  petition. 

On  April  13,  1903,  the  city  council  passed  a  resolution  declaring 
the  $1,000  deposited  by  appellants,  under  ordinance  No.  2  above  men- 
tioned, forfeited  to  the  city,  and  directing  the  mayor  to  place  said 
money  in  the  city  treasury,  and  further  declaring  that  all  of  the  rights 
and  franchises  granted  by  said  three  ordinances  before  mentioned  had 
been  forfeited  and  were  by  said  resolution  "revoked  and  held  of  no 
further  force  or  effect.^'  It  was  sho^\Ti  that  the  street  railway  could 
have  been  completed  within  six  months  after  the  material  therefor 
had  been  received,  and  appellants  testified  that  it  would  have  been 
completed  within  eighteen  months  as  required  by  the  ordinance  of  the 
city  had  it  not  passed  the  resolution  revoking  said  ordinance. 

Appellant  Spencer  testified  that  he  and  his  associates  before  named 
would  have  made  $5,000  by  financing  the  construction  of  the  plant, 
and  that,  therefore,  the  franchises  granted  by  the  ordinances  were 
worth  that  amount.  It  was  further  shown  that  appellants  expended 
$379.25  in  charter  fees  and  taxes  and  for  cost  of  preparing  plans  for 
the  construction  of  the  plant  and  procuring  contracts  for  materials. 
It  was  shown  that  the  six  poles  placed  along  one  of  the  streets  of  the 
city  were  not  of  the  character  nor  in  the  position  necessary  and  proper 
to  support  the  wires  to  be  used  in  conveying  the  electric  current  by 
which  the  cars  were  to  be  propelled.  Appellant  Spencer  testified  that 
these  polls  were  placed  along  the  street  for  the  purpose  of  "demon- 
strating the  work.*'  He  further  testified  that  before  the  commencement 
of  actual  construction  of  a  street  railway  system  certain  preliminaries 
must  be  worked  out.  That  the  procuring  of  maps  is  a  preliminary; 
that  the  making  of  profiles  is  preliminary;  that  the  survey  of  the  road 
is  preliminary ;  that  you  might  say  everything  is  preliminary  until  you 
put  a  spade  into  the  ground  and,  when  asked  as  an  expert  the  question, 
"Is  it  not  as  much  a  preliminary  to  order  the  machinery  as  it  is  to 
get  a  profile ?*'  he  answered,  "Absolutely;  the  stuff  must  be  on  the 
ground  before  you  can  begin  tlie  actual  construction  on  the  ground.** 
It  was  shown  that  the  city  understood  at  the  time  the  franchises  were 
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granted  that  the  rails  for  the  track  of  the  railway  company  could  not 
be  procured  within  sixty  days  from  the  time  the  franchise  was  granted. 

The  first  assignment  of  error  complains  of  the- action  of  the  trial 
court  in  instructing  a  verdict  for  the  defendant.  We  do  not  think 
the  court  erred  in  giving  this  instruction.  Under  the  plain  and  un- 
ambiguous terms  of  the  contract  between  the  parties,  as  evidenced  by 
the  ordinance  granting  the  franchise,  the  $1,000  placed  in  the  hands 
of  the  mayor  was  to  be  forfeited  to  the  city  if  the  appellants  failed 
to  *^commenoe  tlie  work  of  building  said  railway  systtoi  within  sixty 
days  from  the  date  of  acceptance  of  the  terms  of  this  franchise.^*  It 
can  not  be  said  that  the  preparations  made  by  appellants  for  carrying 
out  the  contract,  as  shown  in  our  fact  conclusions  before  set  out,  was 
a  commencement  of  "the  work  of  building  the  railway,**  as  that  term 
is  used  in  the  ordinance  granting  the  franchise.  The  evidence  leaves 
no  room  for  doubt  that  it  was  the  intention  of  the  parties  to  the  con- 
tract that  the  appellants  should  demofastrate  their  good  faith  in  un- 
dertaking the  construction  of  the  street  railway  by  some  visible  show- 
ing of  actual  work  in  the  physical  construction  of  the  system.  That 
such  was  the  understanding  of  the  appellants  is  shown  by  the  fact 
that  on  the  day  before  the  expiration  of  the  sixty  days  they  placed 
six  pine  poles  along  one  of  the  streets  of  the  city  for  the  purpose,  as 
stated  by  appellant  Spencer,  of  "demonstrating  the  work."  We  think 
it  clear  that  the  placing  of  these  poles  was  not  a  suflBcient  compliance 
with  the  terms  oi  the  contract,  to  prevent  a  forfeiture  of  the  $1,000. 
The  evidence  shows  that  they  were  small  pine  poles  worth  about  $1.50 
apiece,  and  if  they  could  be  used  at  all  in  the  construction  of  the 
railway  they  were  not  placed  in  the  proper  position.  The  placing  of 
these  poles  under  these  circumstances  could  not  be  considered  a  com- 
mencement of  the  work  of  building  the  street  railway,  but  was  plainly 
an  attempt  on  the  part  of  appellants  to  prevent  a  forfeiture  by  sub- 
terfuge. We  think  the  evidence  required  the  court  to  instruct  tlie 
jury  that  appellants  were  not  entitled  to  recover  any  portion  of  the 
$1,000. 

The  ordinance  granting  the  franchises  for  the  Electric  Light  & 
Power  Plant  and  for  the  street  railway  contained  no  provision  for  for- 
feiture by  the  city,  and  having  been  accepted  by  appellants  the  rights 
thereby  conferred  became  vested  and  could  only  be  declared  forfeited 
by  a  court  of  competent  jurisdiction  in  a  suit  brought  for  that  pur- 
pose. It  follows  that  the  attempted  forfeiture  by  the  city  council  has 
not  destroyed  the  franchise  rights  of  appellants  and  they  can  not  re- 
cover the  value  of  such  franchises,  even  if  it  be  conceded  that  the  evi- 
dence is  suflBcient  to  show  such  value. 

The  petition  contains  allegations  to  the  effect  that  the  passage  of  the 
resolution  revoking  the  rights  granted  by  said  ordinances  greatly 
damaged  the  franchises  granted  appellants  by  casting  a  cloud  upon 
them,  but  there  is  no  evidence  showing  what  this  damage  was,  and  if 
the  petition  can  be  considered  suflBcient  to  entitle  appellants  to  recover 
for  damages  sustained  by  reason  of  the  attempted  forfeiture  of  the 
franchises  by  the  city  council,  there  was  no  evidence  from  which  the 
jury  could  have  found  such  damage,  and  therefore  the  court  properly 
instructed  a  verdict  for  the  appellee  upon  this  claim. 
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The  second  assignment  of  error  complainfl  of  the  ruling  of  the  trial 
court  in  sustaining  objections  made  by  the  defendant  to  certain  evi- 
dence oflFered  by  appellants.  This  evidence  consisted  of  the. testimony 
of  appellant  Spencer  of  conversations  between  himself  and  members 
of  the  city  council  before  the  passage  of  the  ordinances  granting  the 
franchises,  as  to  the  time  in  which  the  work  of  building  the  street 
railway  could  be  completed  and  the  impossibility  of  his  being  able  to 
get  the  rails  for  the  railway  track  within  sixty  days,  and  the  conclu- 
sion of  the  witness  from  these  conversations  that  there  was  "no  un- 
derstanding or  intention  on  the  part  of  the  council  or  myself  that  the 
physical  work  of  putting  in  a  plant  should  be  done  on  the  ground 
within  sixty  days.^*  There  was  no  error  in  refusing  to  admit  this  tes- 
timony. The  conclusion  of  the  witness  that  it  was  not  the  intention 
of  the  city  council  that  the  physical  work  of  building  the  railway  was 
to  be  commenced  within  sixty  days  from  the  acceptance  of  the  fran- 
chises by  appellants  was  clearly  not  admissible,  and  the  fact  that  the 
members  of  the  city  council  knew  at  the  time  the  ordinance  was 
passed  that  the  rails  for  the  construction  of  the  railway  could  not  be 
procured  in  sixty  days,  was  immaterial,  since  the  actual  work  of  build- 
ing the  system  could  have  been  commenced  before  the  receipt  of  the 
rails. 

We  are  of  the  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed,  and  it  has  been  so  ordered. 

Affhrmed, 

ON  MOTION  TO  COBBECT  FINDINGS  OF  FACT. 

In  our  fact  conclusion  in  the  opinion  heretofore  filed  in  this  cause 
we  say:  "It  was  shown  that  the  six  poles  placed  along  one  of  the 
streets  of  the  city  were  not  of  the  character  nor  in  the  position  neces- 
sary and  proper  to  support  the  wire  to  be  used  in  conveying  the  elec- 
tric current  by  which  the  cars  were  to  be  propelled.  There  is  evidence 
to  support  this  finding,  but  such  evidence  is  contradicted  by  evidence 
offered  by  appellants  from  which  the  jury  might  have  found  that  these 
poles  were  placed  in  proper  position  for  permanent  use  as  a  part  (rf 
the  railway  system,  and  were  suitable  for  this  purpose. 

The  court  having  instructed  a  verdict  for  the  defendant,  in  deter- 
mining whether  such  instruction  was  error  no  fact  issue  upon  which 
there  was  a  conflict  in  the  evidence  should  be  found  in  favor  of  the 
defendant,  and  in  deciding  the  question  presented  on  this  appeal  the 
testbaony  of  appellants  to  the  effect  that  the  six  poles  were  suitable 
for  permaxraat  use  in  the  proposed  system,  and  were  placed  in  proper 
position  for  sudk  use,  must  be  regarded  as  true.  We  do  not  regard 
the  matter  as  importai^  but  appellants  are  entitled  to  this  correction 
of  our  fact  findings,  and  to  this  extent  their  motion  is  sustained.  In 
all  other  respects  the  motion  is  nfused. 

Associate  Justice  McMeans  did  not  sit  in  this  case. 

Oranted  m  fort  and  refused  in  part. 
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Mrs.  Tohhie  CIaldwell  et  al.  v.  Houston.  &  Texas  Central 

Bailway  Company. 

Decided  February  4,  and  March  11,  1009. 

1^— Hegllsrence — ^Dltcoyered  Peril — ^Person  Lying  on  Track. 

Questioning  the  correctness  of  a  charge  which  held  defendant  liable  for 
failure  of  employes  operating  a  train  and  discovering  an  unidentified  object  on 
the  track  only  from  the  time  they  were  able  to  recognize  such  object  as  a 
human  being  lying  down,  the  court  decline  to  reverse  a  judgment  for  defend- 
ant, because  the  undisputedkievidence  showed  that  the  train  could  not  have  been 
stopped  in  time  to  avoid  striking  him  when  the  object  was  first  discovered. 

8.— Same— ^tontribntory  Kegligenoe. 

A  person  run  over  while  lying  unconscious  upon  a  railway  track  at  night 
IB  prima  facie  guilty  of  contributory  negligence,  and  in  the  absence  of  evidence 
rebutting  such  presumption  the  railway  company  is  not  liable  for  failure  of 
those  operating  its  train  to  sooner  discover  him. 

9^— flame— Injnxy  to  Licensee. 

A  license  to  use  a  railway  track  as  a  footpath  does  not  authorize  its  use* 
as  a  place  to  lie  or  sit  down  upon,  and  one  so  doing  cannot  invoke  the  care 
due  to  a  licensee. 

ON   KOTION   FOB   BEHEABINO. 

4.— flame— ITnoonioionsnesB  ftom  "Proyidentlal  Ganie.^ 

The  presumption  that  one  run  over  at  night  while  lying  unconscious  on 
a  railway  track  was  guilty  of  contributory  negligence  is  not  rebutted  nor  an 
inference  that  he  was  disabled  from  ''providential  causes"  warranted  by  evi- 
dence that  he  had  previously  been  subject  at  times  to  "spells"  of  helplessness 
and  suffering  (acute  attacks  following  overeating)  where  the  proof  also  -showed 
that  he  left  town  to  walk  home  on  the  track  that  ni|;ht  in  a  condition  of  intoxi- 
cation variously  described  by  the  witnesses  as  ''drinking/'  "drunk,"  or  "stag- 
gering." 

Appeal  from  the  District  Court  of  Lee  County.  Tried  below  before 
Hon.  Ed  E.  Sinks. 

Watson  dk  Simmang  and  J.  N,  Storey,  for  appellants. — If,  when  the 
trainmen  discover  an  object  upon  the  track,  they  fail  to  exercise  or- 
dinary care  to  determine  whether  it  is  a  human  being,  and  that  ob- 
ject could  have  been  determined  to  be  a  man  after  the  discovery,  by 
the  use  of  ordinary  care,  in  ample  time  to  stop  the  train  and  prevent 
the  injury,  the  failure  to  use  such  care  is  actionable  negligence,  for 
which  the  plaintiff  may  recover.  Houston  &  T.  C.  R.  R.  v.  Sympkins, 
54  Texas,  615;  San  Antonio  &  A.  P.  R.  R.  v.  McMillan,  100  Texas, 
562;  Houston  &  T.  C.  R.  R.  v.  Wallace,  21  Texas  Civ.  App.,  394; 
Fiedler  v.  R.  R.,  107  Mo.,  645;  Le  May  v.  Railroad,  105  Mo.,  361; 
Tucker  v.  Norfolk  &  W.  R.  R.,  92  Va.,  549 ;  Frick  v.  St.  Louis,  K.  C. 
&  M.  R.  R.,  75  Mo.,  595 ;  Williams  v.  Kansas  City  S.  &  M.  R.  R.,  9 
S.  W.,  574;  Burg  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  90  Iowa,  106; 
Texas  &  P.  Ry.  Co.  v.  Brannon,  43  Texas  Civ.  App.,  531 ;  Railway  Co. 
V.  (yDonnell,  90  S.  W.,  888. 

Where  an  employe  and  licensee  falls  upon  the  railroad  track  and  is 
stricken  by  providential  causes,  thereby  becoming  helpless  to  such  an 
extent  as  to  be  unable  to  extricate  himself  from  his  position  of  danger, 
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or  becomes  imconsciousy  the  trainmen  in  cbarge  of  a  moving  train  are 
then  required  to  exercise  ordinary  care  to  discover  such  person  upon 
its  track,  and  a  failure  to  exercise  such  care  constitutes  negligence  on 
the  part  of  the  railway  for  which  they  would  be  liable.  Houston  &  T. 
C.  Ry.  Co.  V.  Sympkins,  54  Texas,  616;  San  Antonio  &  A.  P.  By.  Co. 
V.  Mettasch,  26  S.  W.,  130;  Railway  Co.  v.  Shiflet,  94  Texas,  140; 
Texas  &  P.  Ry.  Co.  v.  O'Donnell,  68  Texas,  44 ;  Evansich  v.  Gulf,  C. 
&  S.  P.  R.  R.,  57  Texas,  126;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Cunning- 
ham, 30  S.  W.,  367;  Texas  &  P.  Ry.  Co,  v.  Watkins,  88  Texas,  23; 
Texas  &  P.  Rv.  Co.  v.  Watkins,  26  S.  W.,  760 ;  Texas  &  P.  Ry.  Co.  v. 
Minnie  L.  Fletcher,  6  Texas  Civ.  App.,  737;  St.  Louis  &  S.  F.  Ey. 
Co.  V.  Christian,  8  Texas  Civ.  App.,  247;  Texas  &  P.  Ry.  Co.  v. 
Roberts,  2  Texas  Civ.  App.,  112;  Railway  v.  Ryon,  70  Texas,  58; 
Railway  Co.  v.  G'Donnell,  90  S.  W.,  888. 

Railroad  employes  in  charge  of  moving  trains  must  exercise  ordi- 
nary care  to  discover  employes,  licensees  and  other  persons  lawfully 
upon  its  track.  Texas  &  P.  Ry,  Co.  v.  Watkins,  88  Texas,  23;  Texas 
.  &  P.  &r.  Co.  V.  Watkins,  26  S.  W.,  760;  International  &  G.  N.  Ry. 
Co.  V,  Brooks,  54  S.  W.,  1057;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Matthews, 
89  S.  W.,  983 ;  Galveston,  H.  &  S.  A.  R.  R.  v.  I^ester,  24  Texas  Civ. 
App.,  468;  Douglas  v.  Central  Texas,  etc.,  Ry.  Co.,  26  S.  W.,  892; 
Houston  &  T.  C.  R.  R.  v.  O'Donnell,  90  S.  W.,  888. 

Baker,  Botts,  Parker  &  Qarwood  and  W.  B.  Oarrett,  for  appellee. — 
That  the  deceased  was  a  trespasser  and  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Railway  Co.  v.  Matthewsy  32  Texas  Civ. 
App.,  137;  Railway  Co.  v.  McDonald,  52  S.  W.,  649;  Railway  Co.  v. 
Shiflet,  94  Texas,  139;  Smith  v.  Railway  Co.,  78  S.  W.,  556;"Cockrel 
V.  Railway  Co.,  82  S.  W.,  529 ;  Railway  Co.  v.  Shiflet,  94  Texas,  140 ; 
Kuehn  v.  Railway  Co.,  10  Texas  Civ.  App.,  650;  Traction  Co.  v. 
Kelleher,  107  S.  W.,  64;  Railway  Co.  v.  Townsend,  82  S.  W.,  804, 

That  deceased,  being  guilty  of  contributory  negligence,  the  em- 
ployes of  the  train  owed  him  no  duty,  except  to  use  all  the  means  at 
hand,  consistent  with  the  safety  of  the  train  and  passengers,  to  stop 
the  train  and  prevent  the  injury,  after  his  position  and  peril  as  a 
human  being  was  actually  discovered  on  the  track.  Railwav  Co.  v. 
McMillan,  100  Texas,  562;  Traction  Co.  v.  Kelleher,  107  S.^W.,  64; 
Railway  Co.  v.  Shetter,  94  Texas,  196;  Railway  Co.  v.  Staggs,  90 
Texas,  458;  Railway  Co.  v.  Breadow,  90  Texas,  26;  Railway  Co.  v. 
McGee,  92  Texas,  621;  Electric  Railway  v.  Conn,  100  S.  W.,  1021; 
Railway  Co.  v.  O'Donnell,  92  S.  W.,  409 ;  Kelley  v.  Railway  Co.,  101 
S.  W.,  1166 ;  Railway  Co.  v.  Ramsey,  81  S.  W.,  825 ;  Taylor  v.  Elec- 
tric Co.,  86  S.  W.,  1019;  Masser  v.  Railway  Co.  (la.),  27  N.  W.,  779; 
McLaren  v.  Railway  Co.  (Ind.),  8  Am.  &  Eng.  R.  R.  Cases,  217; 
Gaynor  v.  Railway  Co.,  100  Mass.,  214;  Railway  Co.  v.  Godfrey,  71 
111.,  500;  Sheflfer  v.  Railway  Co.  (Minn.),  21  N.  W.,  711;  Railway  Co. 
V.  See  (Ky.),  79  S.  W.,  254;  Tucker  v.  Railway  Co.  (Va.),  24  8.  E., 
230;  Blankenship  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  15  Texas  Civ. 
App.,  82. 

HODGES,    Associate   Justice. — Mrs.    Tommie    Caldwell,   as    the 
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surviving  widow  of  Qeorge  Caldwell  and  the  next  friend  of  her  minor 
children^  instituted  this  suit  against  the  appellee  to  recover  damages 
for  the  alleged  negligent  killing  of  her  husband.  It  is  alleged  that 
Caldwell  was  at  the  time  lying  upon  the  track  of  the  defendant  com- 
pauy;  that  his  perilous  situation  was  discovered  by  the  engineer  and 
brakeman  in  charge  of  the  train  that  ran  over  and  killed  him  in  suffi- 
cient time  to  enable  them  by  the  exercise  of  proper  care  to  avoid  the 
collision,  but  that  they  negligently  failed  to  exercise  this  care.  It  is 
also  alleged  that  Caldwell  was  one  of  the  appellee's  section  foremen, 
and  that  on  this  occasion  he  was  on  his  way  home,  traveling  along  the 
appellee's  track,  where  he  had  the  right  to  walk ;  that  the  track  at  this 
point  was  liabitually  and  customarily  used  by  the  public  as  a  foot- 
path, with  the  knowledge  and  consent  of  the  railway  company,  and 
that  in  thus  using  the  path  Caldwell  was  a  licensee ;  that  the  trainmen 
were  charged  with  the  duty  of  keeping  a  lookout  at  that  place  for  the 
presence  of  persons  who  might  be  so  using  the  track;  that  while  Cald- 
well was  walking  along  said  path  he  was  stricken  with  a  ^^providential 
ilhiess  and  fell  thereon  from  a  providential  cause;  .  .  .  that  while 
he  lay  npon  the  track  in  that  condition,  imable  to  move,  the  defend- 
ant's train  ran  over  and  killed  him.'' 

Negligence  is  alleged  as  consisting  of  a  failure  on  the  part  of  the 
trainmen  to  keep  a  proper  lookout  to  discover  the  presence  of  Cald- 
well upon  the  track,  he  being  as  to  that  place  a  licensee,  and  in  fail- 
ing to  use  ordinary  care  to  discover  the  deceased  upon  the  track  after 
he  has  fallen  thereon  from  "providential  cause." 

From  a  verdict  in  favor  of  the  defendant  below  this  appeal  is  prose- 
cuted. 

Caldwell  was  one  of  the  appellee's  section  foremen  and  lived  in  or 
near  the  town  of  Giddings,  up  the  track  from  the  depot.  On  the  night 
of  the  22d  day  of  July,  1907,  after  having  spent  some  time  in  town, 
he  started  for  hisi  home.  He  was  accompanied  as  far  as  the  depot  by 
a  witness  who  testified  in  the  case.  The  witness  states  that  at  that 
time  deceased  was  considerably  under  the  influence  of  whisky,  so  much 
80  that  he  staggered  as  he  walked.  They  separated  about  11:30 
o'clock.  As  Caldwell  started  up  the  track  toward  his  home  witness 
asked  him  if  he  "could  make  it  home,"  to  which  he  says  deceased  an- 
swered that  he  thought  he  could.  There  is  some  conflict,  however,  as 
to  whether  Caldwell  was  in  fact  drunk  on  that  occasion.  At  12:50 
o'clock  on  the  same  night  one  of  appellee's  trains  was  due  from  the 
west,  and  it  came  in  on  time.  It  was  this  train  which  ran  over  and 
killed  Caldwell.  In  order  to  show  the  circumstances  under  which  the 
killing  occurred,  the  appellants  placed  the  engineer  and  brakeman  in 
charge  of  that  train  on  the  stand,  from  whom  the  following  details 
were  obtained: 

Theirs  was  a  mixed  train,  consisting  of  five  freight  cars,  three  pas- 
senger coaches  and  one  sleeper.  They  were  due  at  Giddings  at  12:50 
that  night  and  were  coming  in  on  time.  When  within  a  short  distance 
of  the  station,  and  after  having  passed  the  whistling  post,  they  dis- 
covered an  object  about  250  or  300  feet  in  front  of  them  on  the  track. 
Neither  of  them  could  tell  what  it  was,  but  thought  it  was  probably  a  , 
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bank  of  cinders,  a  calf  or  a  dog.  They  say  they  could  not  see  plainly 
ahead  by  reason  of  the  fact  that  the  train  was  at  that  point  passing 
around  a  curve,  and  the  headlight  shone  tx)  the  left  of  the  track. 
When  within  75  or  80  feet  of  the  object  the  brakeman,  who  was  at  the 
time  in  the  place  usually  occupied  by  the  fireman,  discovered  that  the 
object  was  a  man,  and  immediately  so  informed  the  engineer.  The 
latter  says  he  applied  his  brakes  and  partially  applied  the  reverse  lever, 
but  was  uns/ble  to  stop  the  train  in  time  to  prevent  running  over  the 
man.  The  man  proved  to  be  Caldwell,  who  was  at  the  time  lying 
upon  his  back  across  the  track,  with  his  feet  over  the  south  raiL 
After  being  struck,  his  body  was  dragged  by  the  train  435  feet  from 
where  he  was  lying.  * 

The  court  refused  to  charge  upon  any  issue  except  that  of  discovered 
peril.  In  addition  to  the  general  charge  on  that  subject  the  following 
special  charge  was  given  at  the  instance  of  the  appellee. 

''In  this  case  the  jury  are  instructed  that  in  considering  this  case 
you  are  not  authorized  to  consider  whether  or  not  the  employes  in 
charge  of  said  train,  in  the  exercise  of  ordinary  care,  could  have  dis- 
covered or  might  have  discovered  the  deceased  as  a  man  lying  upon 
the  track,  but  the  question  submitted  to  you,  and  the  only  question 
for  you  to  determine,  is  whether  •or  not  said  employes  in  charge  of  said 
train,  in  the  exercise  of  such  care,  actually  discovered  the  deceased  as 
a  man  lying  on  the  track  in  time  to  stop  the  same  to  prevent  striking 
him.'' 

We  •do  not  subscribe  to  the  legal  doctrine  embodied  in  that  charge; 
neither  do  we  think  it  is  supported  by  the  case  of  San  Antonio  &  A. 
P.  Ry.  Co.  V.  McMillan,  100  Texas,  562,  102  S.  W.,  103,  decided  by 
the  Supreme  Court  of  this  State.  The  doctrine  announced  in  that  case 
falls  little  short  of  permitting  a  railway  company  to  escape  civil  lia- 
bility for  killing  a  human  being  upon  evidence  sufficient  to  convict 
the  employes  in  charge  of  the  train  in  a  criminal  prosecution  for  neg- 
ligent homicide.  The  charge  given  in  this  case  would  permit  the  em- 
ployes in  charge  of  the  train,  after  having  observed  an  object  on  the 
track  in  front  of  the  engine,  which  might  upon  closer  inspectioir  prove 
to  be  a  human  being  in  a  helpless  condition,  to  deliberately  turn  their 
eyes  away  and  carelessly  destroy  his  life.  We  think  it  is  exacting 
little  enough  of  such  employes  to  require  that  under  such  circum- 
stances they  exercise  at  least  ordinary  care  to  ascertain  what  the  ob- 
ject is;  and  if  by  reason  of  a  failure  to  exercise  such  a  precaution 
human  life  is  sacrificed,  the  company  should  be  held  liable  for  dam- 
ages. 

However,  we  do  not  think  the  case  should  be  reversed  because  of  the 
error  discussed.  If  the  proper  verdict  has  been  retuned  and  a  correct 
judgment  entered,  the  case  will  not  be  reversed  merely  because  of  an 
error  which  could  not  have  affected  the  disposition  which  should  have 
been  made  of  it.  Galveston  &  W.  Ry.  Co.  v.  City  of  Galveston,  91 
Texas,  17;  Texas  &  P.  Ry.  Co.  v.  Purcell,  91  Texas,  585.  Under  the 
evidence  introduced  by  the  appellants  no  other  verdict  could  have  been 
rendered,  for  the  reason  that  this  evidence  shows  that  even  if  the 
engineer  had  used  his  best  efforts  from  the  time  he  discovered  the  ob- 
ject on  the  track  be  could  not  have  avoided  the  collision.     He  was 
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plaintiff's  witness,  and  testified  that  his  train  was  a  mixed  train  and 
about  450  feet  in  length;  that  such  a  train  could  not  be  stopped 
within  less  than  its  length.  He  further  testified  that  he  made  every 
possible  effort  to  stop  the  train  after  being  notified  that  he  was  about 
to  ran  over  a  man^  and  the  evidence  shows  that  the  train  ran  about 
550  feet  before  it  came  to  a  stop.  From  this  we  think  the  conclusion 
is  irresistible  that  the  train  could  not  have  been  stopped  within  300 
feet,  the  distance  which  the  body  of  Caldwell  was  when  first  discovered 
as  an  indistinct  object  on  the  track.  The  burden  rested  on  the  appel- 
lants to  prove  the  negligence  charged,  that  the  discovery  of  the  peril 
of  the  deceased  was  made  within  such  time  as  to  enable  the  employes 
in  charge  of  the  train  bv  the  exercise  of  the  proper  care  to  avoid  the 
eolliBion.  Luna  v.  Missouri,  K.  &  T.  By.  Co.,  73  S.  W.,  1061 ;  St.  L. 
&  S.  F.  By.  Co.  V.  Townsend,  63  S.  W.,  994;  8  Ency.  of  Evidence, 
854,  and  cases  there  cited. 

There  was  no  error  in  refusing  the  special  charges  submitting  the 
iasne  as  to  whether  the  trainmen  exercised  ordinary  care  in  keeping  a 
lookout  for  a  person  on  the  track  at  that  place.  We  may  concede  that 
the  track  was  commonly  used  by  persons  as  a  path,  and  that  as  to 
persons  using  it  in  that  manner  there  was  a  dufy  to  keep  a  lookout; 
but  it  does  not  follow  that  the  company  would  be  liable  for  the  failure 
of  its  servants  to  maintain  a  lookout  for  a  person  lying  down  upon  the 
track.  A  license  to  use  the  track  or  right  of  way  for  a  footpath  does 
not  include  the  right  to  also  use  it  as  a  place  whereon  to  lie  or  sit. 
In  any  view  that  can  be  taken  of  the  case  the  deceased  was,  prima 
facie,  guilty  of  contributory  negligence,  as  a  matter  of  law,  in  being 
upon  the  track  in  the  manner  he  was ;  and  there  was  absolutely  no  evi- 
dence sufficrent  to  rebut  that  presumption. 

We  think  the  testimony  was  such  that  the  court  should  have  di- 
rected a  verdict  in  favor  of  the  appellee. 

The  judgment  is  accordingly  affirmed. 

ON  MOTION  FOR  BEHEABINO. 

In  disposing  of  this  case  in  the  original  opinion  we  assumed  that 
the  deceased  was  guilty  of  contributory  negligence  as  a  matter  of  law 
in  being  upon  the  track  of  the  railroad  at  the  time  and  place  he  was 
when  killed.  The  facts  relied  upon  to  refute  this  assumption  are: 
That  there  was  evidence  sufficient  to  justify  a  finding  by  the  jury 
that  Caldwell  was  a  licensee  and  had  a  right  to  use  the  track  of  the 
railroad;  and  further,  that  after  he  went  on  the  track  on  this  occa- 
sion he  was  stricken  with  a  sudden  illness  which  rendered  him  unable 
to  get  out  of  the  way  of  moving  trains. 

There  was  testimony  tending  to  show  to  some  extent  a  use  of  the 
tnick  at  that  place  as  a  footpath,  without  any  known  objection  from 
the  railway  company;  although  the  trainmen  testified  that  they  had 
never  known  of  its  being  so  used.  The  deceased  was  not  killed  while 
iwing  the  railroad  track  in  the  manner  usual  with  pedestrians,  but 
▼as  lying  down  across  the  rails,  in  a  situation  calculated  to  conceal 
his  presence  from  those  operating  the  train,  and  far  more  dangerous 
than  standing  or  walking  on  the  track.     He  was  also  there  at  an  un- 
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usual  hoar  of  the  night,  a  time  when  the  employes  in  charge  of  trains 
had  a  right  to  assume  that  the  track  was  clear  of  pedestrians.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Malone,  102  Texas,  269.  These 
facts  placed  Caldwell  in  the  attitude  of  being  prima  facie  guilty  of 
such  contributory  negligence  as  would  relieve  the  railway  company  of 
any  liability  for  any  negligence  except  that  which  may  have  accrued 
after  his  peril  was  discovered.  The  burden  then  rested  upon  the  ap- 
pellants, if  they  wished  to  base  a  recovery  upon  negligence  in  failing 
to  discover  him  sooner,  to  furnish  evidence  suflScient  to  authorize  the 
jury  to  acquit  him  of  contributory  negligence.  The  only  effort  to  do 
that  is  in  the  attempt  to  show  that  Caldwell  was  at  times  subject  to 
sudden  attacks  of  illness  which  would  render  him  helpless.  Testimony 
was  introduced  to  the  effect  that  several  years  previous  to  this  occa- 
sion Caldwell  had  become  overheated,  and  thereafter  became  subject 
to  what  the  witness  called  "spells"  of  some  sort,  and  while  these  at- 
tacks lasted  he  would  be  helpless,  would  fall  down,  groan,  and  ap- 
parently suffer  much  pain;  that  they  generally  came  on  in  the  night- 
time and  would  last  about  half  an  hour — sometimes  not  so  long.  His 
wife,  who  was  the  principal  witness  as  to  this  ailment,  testified  that 
the  spells  seemed  to  follow  more  frequently  after  an  overindulgence 
in  eating.  How  often  these  spells  came  the  testimony  does  not  show, 
neither  does  it  inform  us  whether  or  not  they  came  periodically  or  at 
irregular  intervals.  Some  of  the  sectionmen  with  whom  Caldwell  had 
worked  for  quite  a  while  stated  that  they  had  never  known  him  to 
have  such  an  attack.  Had  this  been  the  only  evidence  by  which  Cald- 
well's presence  upon  the  track,  apparently  asleep,  or  in  an  unconscious 
condition,  was  accounted  for,  there  might  be  some  reason  for  saying 
that  it  supplied  facts  from  which  the  jury  could  find  that  he  was  not 
negligently  there.  But  there  is  other  testimony  which,  if  true,  amply 
accounts  for  his  situation.  Several  witnesses  who  saw  him  on  the 
fatal  night  testify  that  he  visited  more  than  one  saloon  in  the  town 
of  Giddings  before  starting  for  his  home,  and  that  he  was  considerably 
under  the  influence  of  liquor.  Others  who  saw  him  testify  that  he 
was  not  drunk  when  they  observed  him,  but  admitted  that  he  had  been 
drinking  some.  As  he  started  home,  at  about  11  o'clock  at  night,  two 
of  his  companions  accompanied  him  as  far  as  the  railroad  depot.  They 
both  say  that  he  was  then  so  much  under  the  influence  of  drink  that 
he  staggered  as  he  walked.  This  was  the  last  seen  of  him  till  he  was 
discovered  two  hours  later  lying  across  the  track  in  an  apparently  un- 
conscious condition  at  the  place  where  he  was  struck  and  killed.  Un- 
der this  state  of  the  evidence  we  can  conceive  of  but  one  reasonable 
conclusion  that  might  have  been  reached.  The  jury  was  not  left  to 
conjecture  that  Caldwell  might  have  fallen  as  the  result  of  a  sudden 
attack  from  one  of  the  spells  mentioned,  but  were  confronted  with  a 
condition  from  which  his  subsequent  situation  was  but  the  logical 
and  nsual  sequence.  The  court  did  not  err  in  telling  the  jury  not  to 
consider  the  fact  that  Caldwell  might  have  fallen  as  the  result  of  a 
sudden  illness,  and  in  refusing  to  give  the  special  charges  presenting 
the  same  issue  requested  by  the  appellants. 

We  have  again  gone  carefully  over  the  record  with  the  view  of  see- 
ing whether  we  were  in  error  in  concluding,  as  we  did,  that  the  evi- 
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dence  did  not  show  negligence  in  the  trainmen  in  failing  to  sooner 
stop  the  train  and  preve^nt  the  accident,  and  have  found  no  reason  for 
changing  our  former  decision.    If  Caldwell  was  guiliy  of  contributory 
negligence  in  being  down  upon  the  track,  under  the  well-established 
rule  in  such  cases  the  employes  owed  him  no  duty  till  after  his  peril 
was  actually  discovered.     Without  undertaking  to  decide  when  that 
event  happened,  whether  it  was  when  the  indistinguishable  object  was 
discovered  on  the  track,  300  feet  in  front  of  the  engine,  or  when  his 
body  was  recognized  as  that  of  a  man  only  75  or  80  feet  distant,  we 
think  the  inevitable  consequences  would  have  been  the  same.     Appel- 
lants insist  that  there  is  evidence  in  the  record  which  tends  to  raise 
an  issue  as  to  this  fact,  which  should  have  been  submitted  to  the  jury. 
This  evidence  consists  substantially  of  the  following  testimony:    On 
the  night  prior  to  the  trial  four  parties,  Simmang,  Folkes,  Ebling  and 
Krieger,  repaired  to  that  portion  of  the  track  where  the  accident  oc- 
curred for  the  purpose  of  ascertaining  by  a  test  the  distance  at  which 
a  body  could  be  discovered  and  distinguished  upon  the  track  of  the 
railway.    In  carrying  out  the  test,  Simmang  lay  down  upon  the  track 
at  the  spot  where  Caldwell  was  killed;  Folkes  took  a  position  300 
feet  west  of  Simmang  on  the  side  of  the  track;  Krieger  stationed 
himself  at  the  cattle-guard,  which  was  between  seven  and  eight  hun- 
dred feet  west  of  Simmang,  and  Ebling  was  between  Folkes  and  Krie- 
ger.   They  awaited  the  approach  of  the  train,  due  at  12 :50  that  night 
from  the  west — ^the  one  whose  schedule  corresponded  to  that  which 
killed  Caldwell.     Krieger  stated  that  when  the  train  passed  him  and 
the  engine  got  about  40  feet  distant  he  could  see  easily,  by  means  of 
the  headlight,  about  100  yards  down  the  track  in  front  of  the  engine. 
Folkes  stated  that  as  the  engine  passed  him  he  could  plainly  discern 
Simmang  lying  on  the  track  300  feet  distant    He  did  not  know  how 
much  farther  he  could  have  seen  for  the  reason  that  he  did  not  under- 
take to  look  beyond  the  point  where  Simmang  was.     Simmang  testi- 
fied that  when  the  engine  got  about  100  or  150  feet  east  of  the  cattle- 
guard  the  first  rays  from  the  headlight  fell  upon  him,  and  the  engine 
gave  several  sharp  whistles,  which  he  took  to  be  a  danger  signal,  indi- 
cating that  his  presence  had  been  discovered.     Ebling  did  not  testify 
as  to   the  results  of  his  observation.     It  is  further  shown  that  the 
curve  at  that  place  is  what  is  called  a  curve  of  one  degree,  and  that  is 
explained  to  be  a  deviation  of  eighteen  inches  from  a  straight  line 
every  one  hundred  feet.     Doyle,  who  testified  as  an  expert  engineer, 
stated  that  the  lights  on  that  railroad  were  generally  so  adjusted  that 
the  focus  fell  upon  the  track  three  or  four  hundred  feet  in  front  of 
the  engine,  and  at  that  point  it  shone  from  thirty  to  sixty  feet  on  each 
side  of  the  center  of  the  track;  that  while  the  space  between  the  focus 
and  the  engine  was  illuminated,  and  also  a  distance  beyond,  the  focus 
was  the  place  of  best  illumination.     It  will  be  remembered  that  the 
head  brakeman  testified  that  as  soon  as  the  headlight  shone  upon  the 
body  be  recognized  it  as  a  human  being,  and  not  before.    The  ques- 
tion now  is.  Does  this  testimony  show  that  the  employes  in  charge  of 
the  train    discovered  the  body,   even   as   an   indistinguishable  object, 
soon  enongh  to  enable  them,  by  the  exercise  of  ordinary  care  in  the 
use  of  appliances  at  their  command,  to  avert  the  accident?     Consid- 
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ered  in  its  most  favorable  lights  it  shows  only  the  possibility  of  an 
earlier  discovery  of  the  body  of  the  deceased.  Both  the  brakeman  and 
the  engineer  testified  that  when  they  first  saw  the  object  they  were 
not  over  300  feet  distant  and  their  train  was  moving  at  the  rate  of 
eighteen  or  twenty  miles  per  hour.  The  engineer  says  they  were  then 
between  the  56-mile-post  and  the  body,  and  by  other  testimony  it  is 
shown  that  this  mile-post  was  about  350  feet  distant  from  where  Cald- 
well was  struck.  This  would  seem  to  corroborate  the  engineer's  esti- 
mate of  the  distance.  He  also  testified  that  upon  being  informed  that 
he  was  about  to  run  over  a  man,  he  did  everything  in  his  power  to 
stop  the  train  and  avert  the  accident.  The  testimony  shows  that  after 
striking  the  body  the  train  ran  435  feet  before  it  did  stop.  If  we  add 
this  distance  to  that  estimated  by  the  engineer  and  brakeman  as  to 
how  far  tbey  were  from  the  body  when  an  effort  was  first  made  to 
stop  the  train,  it  shows  that  the  train  could  not  have  been  stopped 
within  less  than  510  feet,  or  more  than  200  feet  in  excess  of  the  dis- 
tance it  was  from  the  body  when  the  latter  was  first  discovered  as  an 
indistinguishable  object  on  the  track.  It  must  also  be  borne  in  mind 
that  this  evidence  was  adduced  by  the  plaintiffs,  and  obtained  from  the 
engineer  and  brakeman  during  their  examination  in  chief,  and  that 
it  is  not  contradicted  except  inferentially  by  circumstances.  It  is 
true  that  the  plaintiffs  were  not  legally  bound  by  the  testimony  given 
by  these  witnesses,  and  might  have  produced  other  evidence  incon- 
sistent with  the  facts  detailed  by  them;  but  having  failed  to  do  this, 
they  can  not  complain  that  the  version  given  by  the  engineer  and 
brakeman  was  believed.  The  brakeman  also  testified  that  after  dis- 
covering the  object  on  the  track  he  kept  his  eye  upon  it,  and  as  soon 
as  it  could  be  recognized  as  the  body  of  a  man  he  gave  the  warning, 
and  all  efforts  possible  were  then  made  to  stop  the  train.  After  giv- 
ing to  every 'testimonial  fact  in  the  record  its  full  probative  force,  we 
have  failed  to  find  any  showing  of  negligence  upon  which  a  recovery 
could  be  sustained  in  this  case.    The  motion  is  overruled. 

Affirmed. 
Writ  of  error  refused. 


C.  J.  Walker  v.  International  &  Great  Northern  Baileoad 

Company. 

Decided  March   13,   1909. 

1. — ^Briefi — Statement  luder  AssiglLment  of  Error. 

An  assignment  of  error  complaining  that  a  verdict  was  not  supported  by 
the  evidence  could  not  be  considered  when  the  statement  thereunder  stated 
no  evidence,  but  consisted  only  of  references  to  the  pages  of  the  stenographer's 
transcript  upon  which  the  testimony  of  several  witnesses  could  be  foun<L 

8. — ^Negligence — Carriers  of  Passengers — ^Insnlt  to  Passenger  by  Passenger. 

Conceding  the  undisputed  facts  to  be  that  a  white  passenger  on  the  train 
came  into  the  colored  compartment  where  plaintiff  and  his  wife  were  riding 
as  passengers  and  in  the  presence  of  the  brakeman  used  vulgar,  indecent  and 
profane  language  to  them,  and  that  the  brakeman  heard  the  language,  and, 
after  being  appealed  to  by  plaintiff  and  wife  for  protection,  he  tapped  the 
white  passenger  on  the  shoulder  and  told  him  he  must  get  out  of  there, 
and  made  no  effort  to  remove  or  eject  him,  but  left  him  there  cursing  plaintiff 
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and  wife  while  he  went  in  search  of  the  conductor,  it  could  not  be  held 
as  matter  of  law  that  the  employees  of  the  carrier  were  negligent  in  allowing 
the  white  passenger  to  enter  the  negro  car,  or  that  the  brakeman  was  guilty 
of  negligence  in  not  forcibly  removing  him  therefrom  immediately  upon  his 
misbehavior,  even  conceding  that  a  brakeman  has  under  such  circumstances 
the  right  to  forcibly  eject  a  passengei^.  The  issue  of  negligence  vel  non  was 
for   the   jury. 

8.— Brief 8 — ^Asilgnment  of  Error — Charge. 

An  assignment  of  error  complaining  of  a  charge  which,  as  copied  in  the 
assignment,  is  so  incomplete  that  it  is  impossible  to  say  what  instruction  was 
given  on  the  facts  recited  therein,  and  which  is  unaided  by  the  statement, 
which  merely  refers  to  the  pages  of  the  record  where  the  testimony  and  charge 
may  be  found,  is  not  entitW  to  be  considered. 

4. — Same — Cliargei  Xefnsed. 

An  assignment  of  error  complaining  of  the  refusal  of  charges,  will  not 
be  considered  when  the  statement  thereunder  merely  refers  to  the  pages  oi 
the  record  where  the  charge  and  testimony  may  be  found. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Lewis  Fisher. 

W.  R,  Hi^l,  for  appellant. — ^The  purpose  of  the  law  is  to  keep  the 
races  separated,  thereby  preventing  controversies  and  disputes  between 
white  and  negro  passengers.  When  C.  Y.  Bledsoe,  the  brakeman  on 
defendant's  train^  saw  Boomer  Lawrence,  a  white  passenger,  in  the 
colored  compartment,  and  heard  the  language  and  threats  used  and 
made  hy  said  white  passenger  i;o  plaintiff  and  his  wife,  it  was  his 
duty  then  and  there  to  have  removed  or  ejected  said  white  passenger 
from  the  colored  compartment.     Rev.  Stats.,  1895,  arts.  4509,  4516; 

5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  page  698;  Texas  &  P.  Ry.  Co. 
V.  Kingston,  68   S.  W.,  518. 

Appellant  purchased  tickets  for  himself  and  wife  and  they  were  pas- 
sengers on  appellee's  train,  the  relation  of  carrier  and  passenger  was 
thereby  established,  and  it  was  the  duty  of  appellee  to  protect  appel- 
lant and  his  wife  from  the  abuses  and  insults  of  fellow  passengers. 

6  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  page  541;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Russell,  28  S.  W.,  1042;  Dillingham  v.  Anthony,  11  S. 
W.,  139;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Perkins,  52  S.  W.,  124; 
McCardell  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  102  S.  W.,  941. 

Wilson  &  Dabney,  for  appellee. 

PLEASANTS,  Chief  Justice. — ^This  suit  was  brought  by  appel- 
lant against  the  appellee  to  recover  damages  for  mental  anguish  caused 
himself  and  wife  by  the  alleged  negligence  of  the  defendant  in  per- 
mitting a  passenger  with  them  on  one  of  defendant's  trains  from 
Laredo  to  San  Autonio  to  unlawfully  enter  the  coach  in  which  they 
were  riding  and  to  insult,  abuse  and  threaten  plaintiff  and  his  wife. 
Damages  are  claimed  in  the  sum  of  $1975. 

In  addition  to  general  and  special  exceptions  and  general  denial 
the  defendant's  answer  contains  the  following  special  pleas:  "And 
for  further  alternative  plea  defendant  says  if  any  threats  were  made 
or  discourtesy  or  abuse  shown  by  any  passenger  to  plaintiff  or  his 
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wife,  that  same  was  the  act  of  said  passenger  for  which  defendant  is 
in  nowise  liable^  and  was  provoked,  caused  and  brought  on  (if  any 
such  state  of  facts  existed)  by  plaintiff^s  wife  in  the  manner  in  which 
she  acted  with  the  consent  and  acquiescence  of  her  husband  in  raising 
an  issue  and  controversy  with  said  passenger,  and  that  her  action 
under  all  the  circumstances  was  negligence,  which  both  caused  and 
contributed  to  cause  any  interference  with  her  or  her  husband.  Fur- 
ther answering  in  the  alternative,  defendant  says  if  any  passenger 
threatened  or  abused  plaintiff  and  wife  that  defendant  had  no  reason 
to  anticipate  that  any  passenger  would  do  so;  nor  could  defendant 
prevent  such  conduct  which,  if  done,  was  the  act  of  said  passenger 
and  not  of  this  defendant;  and  defendant  did  all  it  could  do  to  pro- 
tect said  plaintiff  and  wife.  For  further  answer  in  the  alternative 
defendant  says  if  any  passenger  abused  or  insulted  plaintiff  or  his 
wife  defendant  says  tiiat  no  white  passenger  was  assigned  or  permit- 
ted to  occupy  the  negro  coach  by  defendant,  and  that  if  any  white 
passenger  went  into  the  negro  coach  or  compartment,  it  was  merely 
some  person  who  loitered  in  going  through  said  coach,  which  fact  was 
not  known  to  the  conductor  in  charge  of  the  train  who  was  the  only 
person  who  had  authority  either  in  law  or  in  fact  to  remove  said 
passengers,  and  that  if  said  white  passenger  either  abused  or  threat- 
ened plaintiff  or  wife,  it  was  the  individual  act  of  said  passenger,  and 
was  caused  and  brought  about  by  the  act  of  plaintifif^s  wife,  in  her- 
self, with  the  acquiescence  and  consent  of  her  husband,  raising  a  con- 
troversy with  such  passenger  about  a  matter  which  did  not  concern 
her,  which  controversy  was  over  in  a  few  minutes  before  the  same 
could  be  prevented  by  defendant.'* 

The  trial  in  the  court  below  with  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  defendant. 

The  evidence  shows  that  on  the  22d  day  of  February,  1907,  plain- 
tiff and  his  wife  were  passengers  on  one  of  defendant's  trains  going 
from  the  ciiy  of  Laredo  to  the  city  of  San  Antonio.  They  are  negroes 
and  were  traveling  in  the  car  provided  by  the  defendant  for  such 
passengers.  Shortly  after  the  train  left  Laredo  a  white  man,  who 
was  also  a  passenger  on  said  train,  entered  the  coach  in  which  plaintiff 
and  his  wife  were  riding  and  stopping  in  the  aisle  began  a  conversa- 
tion with  another  colored  woman  who  was  riding  in  said  coach,  in 
the  course  of  which  he  used  insulting  language  to  her.  Plaintiff's  wife 
evidently  observing  the  discomfiture  of  the  woman  with  whom  the 
man  was  talking,  called  to  her  and  asked  if  ^^that  man  was  insulting 
her,**  whereupon  the  man  turned  his  attention  to  plaintiff's  wife  and 
used  indecent  and  insulting  language  to  her,  and  also  threatened 
plaintiff  with  violence  if  he  attempted  to  resent  the  insult  to  his  wife. 
This  man  was  not  assigned  to  this  car  by  any  of  defendant's  em- 
ployes and  it  is  not  shown  that  any  of  said  employes  knew  that  he 
was  in  the  car  until  the  disturbance  began.  A  brakeman  on  the  train 
came  into  the  car  on  his  way  to  the  white  coach  just  about  the  time 
the  insulting  language  was  addressed  to  plaintiff's  wife  was  called 
upon  by  several  of  the  passengers  in  the  car  to  take  the  man  out  In 
compliance  with  such  request  he  went  to  the  man,  put  his  hand  on 
him  and  told  him  he  would  have  to  go  out.    Not  receiving  ready  obe- 
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dience  to  his  commands  the  brakeman  went  in  search  of  the  conductor 
for  the  purpose  of  having  him  take  the  offender  out  of  the  car.  Before 
reaching  the  conductor  he  found  a  peace  officer,  who  was  a  passenger 
on  the  train,  and  who  at  the  request  of  the  brakeman  went  at  once 
to  the  negro  coach  and  took  the  man  out.  Plaintiff  and  his  wife 
were  greatly  humiliated  and  frightened  by  the  insults  and  threats  of 
this  man.  The  man  was  not  in  the  car  more  than  five  minutes,  prob- 
ably not  so  long,  and  did  not  take  a  seat  therein.  He  was  evidently 
under  the  influence  of  liquor. 

The  first  assignment  of  error  assails  the  judgment  on  the  ground 
that  the  verdict  of  the  jury  is  not  supported  by  the  evidence,  "in  this, 
the  undisputed  evidence  shows  that  appellant  and  his  wife  were  pas- 
sengers on  appellee's  train  on  or  about  the  22d  day  of  February,  1907, 
and  that  Boomer  Lawrence,  a  white  passenger  on  said  train,  came 
into  the  colored  compartment  where  appellant  and  his  wife  were  rid- 
ing, and  in  the  presence  and  hearing  of  C.  Y.  Bledsoe,  a  brakeman 
on  appellee's  train,  the  said  white  passenger  used  vulgar,  indecent  and 
profane  language  to  appellant  and  his  wife,  and  made  threats  against 
them.  The  brakeman  heard  the  language  and  threats,  and  after  being 
appealed  to  by  appellant's  wife  for  protection,  he  tapped  the  white 
passenger  on  the  shoulder  and  said,  Tartner,  you  must  get  out  of 
here.'  With  this  request  he  made  no  further  effort  to  remove  or 
eject  said  white  passenger  from  the  colored  compartment,  but  left 
him  there  cursing  and  abusing  appellant  and  his  wife  while  he  (the 
brakeman)  went  in  search  of  the  conductor."  The  proposition  of  law 
advanced  under  this  assignment  is,  that  when  the  brakeman  saw  the 
white  man  in  the  colored  coach  and  heard  the  language  and  threats 
used  by  him  it  was  the  duty  of  said  brakeman  "then  and  there  to 
have  removed  or  ejected  said  white  passenger  from  the  colored  com- 
partment." The  statement  supporting  this  proposition  consists  only 
of  references  to  the  pages  of  the  stenographei^s  transcript  upon  which 
the  testimony  of  several  of  the  witnesses  who  testified  on  the  trial 
can  be  found,  and  contains  no  statement  of  any  of  the  evidence. 
Under  th^  rules  prescribing  the  manner  in  which  briefs  should  be 
prepared,  the  assignment  can  not  be  sustained  for  want  of  a  sufficient 
statement.  (Bule  31,  67  S.  W.,  16;  Johnson  v.  Lyford,  9  Texas  Civ. 
App.,  85;  Colorado  Canal  Co.  v.  McFarland  &  Southwell,  109  S.  W., 
437;  Sloan  v.  Thompson,  4  Texas  Civ.  App.,  419.) 

If,  however,  the  statement  was  sufficient  and  the  undisputed  evi- 
dence established  all  the  facts  recited  in  the  assignment,  said  assign- 
ment could  not  be  sustained  because  upon  such  facts  it  can  not  be 
held  as  a  matter  of  law  that  the  employes  of  the  defendant  in  charge 
of  the  train  were  guilty  of  negligence  in  allowing  the  white  man  to 
enter  the  negro  car,  or  that  the  brakeman  was  guilty  of  negligence  in 
not  forcibly  removing  him  therefrom  immediately  upon  his  misbe- 
havior. These  issues  of  negligence  were  submitted  to  the  jury  under 
instructions  most  favorable  to  appellant  and,  giving  the  evidence  the 
most  liberal  interpretation  in  favor  of  plaintiff's  claim,  it  did  no  more 
than  raise  the  issue  of  negligence.  The  plaintiff  and  his  wife  had 
paid  their  fare  and  were  entitled  to  the  same  degree  of  protection 
from  injury  or  insult  as  any  other  passenger  upon  said  train,  and 
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under  the  law  it  was  the  duty  of  defendant's  employes  in  charge  of 
the  train  to  use  a  high  degree  of  care  to  protect  them  from  injury 
of  any  kind,  but  it  can  not  be  held  as  a  matter  of  law  that  the  brake- 
man  was  required  to  do  more  than  he  did  to  protect  them.  He  could 
not  have  prevented  the  insult^  and  it  does  not  appear  that  he  could 
have  sooner  removed  the  offending  party  from  the  car,  at  least  not 
without  incurring  serious  danger  to  himself  or  producing  a  disturbance 
more  serious  than  that  which  had  already  occurred,  and  it  can  not 
be  said  that  his  duty  required  him  to  act  as  contended  by  appellant, 
even  if  it  be  conceded  for  the  sake  of  argument  that  a  brakeman  has 
under  such  circumstances  the  right  to  forcibly  eject  a  passenger. 

The  second  assignment  is  as  follows :  "The  court  erred  in  charging 
the  jury  in  paragraph  three  of  the  general  charge  as  follows :  'If  you 
believe  from  the  evidence  that  the  plaintiff  and  his  wife  while  pas- 
sengers on  defendant's  train  on  or  about  February  22,  1907,  were 
insulted  and  abused  and  threatened  by  a  white  passenger  on  said  train 
and  in  the  compartment  set  aside  for  the  accommodation  of  negro 
passengers,  and  if  you  further  believe  that  said  white  passenger  was 
merely  loitering  in  said  compartment  set  aside  for  negro  passengers 
and  that  he  was  not  there  with  the  acquiescence,  consent  or  knowl- 
edge of  the  defendant,  its  servants  or  employes,"  etc.  This  assign- 
ment is  manifestly  insufl5cient  to  require^  our  consideration.  The 
charge  complained  of,  as  copied  in  the  assignment,  is  so  incomplete 
that  it  is  impossible  to  say  what  instruction  was  given  the  jury  predi- 
cated on  the  hypothetical  facts  recited  in  the  charge,  and  the  state- 
ment under  the  assignment  does  not  enlighten  us  on  this  subject,  but 
only  contains  a  reference  to  the  page  of  the  stenographer's  report  on 
which  the  testimony  of  the  plaintiff  is  to  be  found,  and  to  the  pages 
of  ihe  record  containing  the  charge  of  the  court. 

The  third  assignment  of  error  is  subject  to  the  identical  objection 
above  made  to  the  second,  and  for  the  same  reasons  can  not  be  sus- 
tained. 

There  is  no  sufiScient  statement  under  the  fourth  assignment^  and 
therefore  it  can  not  be  sustained. 

The  fifth,  sixth  and  seventh  assignments  complain  of  the  refusal  of 
the  court  to  give  special  charges  requested  by  the  plaintiff,  set  out 
in  said  assignments.  None  of  these  assignments  are  followed  by  a 
suflScient  statement,  the  only  statement  submitted  being  references 
to  the  pages  of  the  record  on  which  the  court's  charge  and  the  tes- 
timony of  several  of  plaintiff's  witnesses  are  to  be  found.  It  has  been 
so  often  held  that  such  statement  is  not  suflBcient  under  rule  31,  that 
it  is  unnecessary  to  cite  authority.  If,  however,  the  lack  of  a  suffi- 
cient statement  should  be  waived  we  do  not  think  the  court  erred  in 
refusing  the  special  instructions  set  out  in  the  assignments.  Insofar 
as  said  instructions  contain  correct  statements  of  law  applicable  to  the 
facts  in  evidence,  they  are  covered  by  the  charge  given  by  the  court. 

We  are  inclined  to  the  opinion  that  the  evidence  failed  to  raise  the 
issue  of  negligence  on  the  part  of  appellee  in  the  matters  complained 
of  in  the  petition,  but  be  this  as  it  may,  the  case  made  by  the  plead- 
ings was  submitted  to  the  jury  under  instructions  favorable  to  appel- 
lant on  the  whole,  and  no  sufficient  ground  for  reversal  is  presented 
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in  the  brief.     It  follows  that  the  judgment  of  the  court  below  should 
be  afSrmed  and  it  has  been  so  ordered. 

Affirmed. 


Mount  Mabion  Coal  Mining  Company  v.  Ella  Holt  et  al. 

Decided  March   13,  1909. 

Asmmed  Kisk — ^Proximate  Came — ^Erldeiice. 

In  a  suit  for  damages  for  the  death  of  an  employee  caused  by  falling 
into  a  mining  shaft,  pleading  and  evidence  as  to  the  alleged  negligence  of  the 
defendant  and  the  character  of  the  appliances  at  the  mouth  of  the  shaft 
for  diunping  the  cars,  considered,  and  held  to  show  that  the  deceased  was 
familiar  with  the  character  and  operation  of  said  appliances  and  the  risks 
arising  therefrom  and  that  he  assumed  said  risks;  also  that  the  evidence  failed 
to  show  that  the  alleged  negligence  of  defendant  was  the  proximate  cause  of 
the  accident,  and  the  court  should  therefore  have  instructed  a  verdict  for 
defendant. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  W.  J.  Oxford. 

John  W.  Wray,  for  appellant. — The  court  erred  in  refusing  to  give 
the  peremptory  instruction  to  the  jury  to  return  verdict  for  defendant, 
asked  by  defendant  when  the  plaintiffs  closed  their  case,  on  the  ground 
that  the  plaintiffs  had  wholly  failed  to  show  such  facts  as  created 
liability  on  the  part  of  the  defendant  for  the  death  of  the  said  James 
Holt,  -and  wholly  failed  to  show  such  negligence  on  defendant's  part, 
contributing  to  the  death  of  the  said  James  Holt,  as  would  render 
the  defendant  liable. 

The  decedent  assumed  the  obvious  risks  and  dangers  incident  to 
the  employment.  He  is  presumed  to  have  been  an  ordinarily  intelli- 
gent man,  and  could  not  shut  his  eyes  to  the  physical  surroundings 
and  refuse  to  observe  that  tiiere  were  no  gates  or  bars  to  the  opening, 
and  that  if  he  pushed  the  car  over  into  the  shaft  in  the  absence  of 
the  cage  it  would  fall  in.  Klutts  v.  Qibson  Bros.,  37  Texas  Civ.  App., 
216;  Smith  v.  Armour,  37  Texas  Civ.  App.,  633;  Bryan  v.  Intr.  Ey., 
90  S.  W.,  696;  Texas  &  P.  By.  v.  Bradford,  66  Texas,  732;  Railway 
V.  Somers,  78  Texas,  441;  Lake  v.  Furnace  Co.,  160  Fed.  Bep.,  892; 
National  Biscuit  Co.  v.  Nolan,  138  Fed.  Rep.,  12;  Western  U.  T.  Co. 
V.  Burton,  115  S.  W.,  368;  St.  Louis  S.  W.  By.  v.  Hynson,  101  Texas, 
643;  Bamm  v.  By.,  92  S.  W.,  427-8. 

W.  P.  Gibbs,  Albert  Stevenson  and  E.  B.  Ritchie,  for  appellees. — 
To  charge  the  servant  with  the  assumption  of  an  obvious  risk,  it  is 
not  sufficient  to  show  that  he  knew  the  physical  situation  and  the 
condition  of  the  instrumentalities,  but  it  must  also  appear  that  he 
comprehended  the  danger  arising  from  the  defects  complained  of. 
Labatt^  M.  and  S.,  sec.  279a  and  notes  1  and  3,  citing:  Bummell  v. 
Dilworth,  111  Pa.,  343,  2  Atl.,  355;  Galveston,  H.  &  S.  A.  By.  Co. 
V.  Smith,  57  S.  W.,  999;  Eailway  Co.  v.  Hughes,  54  S.  W.,  264  j 
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Dillingham  v.  Harden,  26  S.  W.,  914;  Burns  v.  Tel.  and  Td.  Co., 
67  L.  B.  A.,  956;  Donahew  v.  Kansas  City,  38  S.  W.,  571. 

Comprehension  of  the  risk  by  the  servant  will  not  be  inferred  from 
a  mere  knowledge  of  the  material  conditions  where  the  servant  has 
had  but  little  or  no  experience,  unless  the  defects  are  such  that  the 
nature  and  extent  of  the  danger  may  as  readily  be  comprehended 
by  an  inexperienced  as  by  an  experienced  servant;  and  the  question 
is  one  for  the  jury.  Labatt,  Master  &  Servant,  sec.  395  and  note  2, 
sec.  397,  note  1. 

CONNEB,  Chiep  Justice. — Appellee,  Mrs.  Ella  Holt,  is  the  sur- 
viving wife,  and  the  remaining  appellees  are  the  surviving  children,  of 
James  Holt,  who,  on  about  April  30,  1904,  fell  into  one  of  appellant's^ 
mining  shafts  and  as  a  result  thereof  was  killed.  They  recovered  a 
judgment  in  the  sum  of  forty-five  hundred  dollars,  from  which  this 
appeal  has  been  prosecuted.  Substantially  the  only  question  presented 
to  us  is  the  suflBciency  of  the  evidence  to  authorize  the  submission  of 
the  case  to  the  jury.  Appellees  thus  state  the  evidence  upon  which 
the  judgment  rests: 

"The  shaft  of  defendant's  mine  was  divided  into  two  compartments 
by  a  heavy  wooden  partition,  each  being  about  six  by  eight  feet  in 
size.  There  were  two  landings  above  the  surface,  one  at  the  groimd 
and  one  above,  called  the  tipple,  the  latter  being  fifteen  or  eighteen 
feet  above  the  former.  At  the  top  landing  or  tipple  the  coal,  slate, 
etc.,  were  dumped;  and  at  the  ground  or  lower  landing  the  water  was 
dumped.  The  mouth  of  the  shaft  at  the  ground  landing  was  fenced 
on  three  sides,  the  side  where  the  water  cars  were  taken  oflf  being 
open,  the  fence  being  of  pickets  one  by  four  in  size  and  about  four 
feet  high.  There  were  large  pillars  around  the  mouth  of  the  shaft 
supporting  the  tipple,  etc.,  above;  also  guides  at  the  sides  of  the  shaft 
for  holding  the  cage  in  position.  The  cages  were  four  feet  ten  inches 
by  six  feet  one  inch  and  consisted  of  a  floor  and  top,  the  latter  made 
of  a  solid  flat  sheet  of  iron,  the  floor  and  top  being  connected  by  iron 
rods  at  the  four  comers  of  the  cage.  And  the  roof  is  a  little  smaller 
than  the  floor,  is  flat,  and  is  about  six  and  one-half  feet  from  the 
floor.  Witnesses  Poole  and  Warren  estimated  that  the  roof  was  seven 
or  eight  feet  above  the  floor.  There  was  nothing  visible  about  the 
cage  when  standing  at  the  landing  except  the  floor  and  the  top,  or 
bonnet.  At  the  ground  landing  there  was  a  flat  sheet,  made  of  iron, 
some  twelve  by  fifteen  feet  or  more  in  dimensions,  on  which  was  a 
track  corresponding  to  the  track  on  the  cage. 

"According  to  the  witness  Warren  the  box  of  the  water  car  was 
about  six  feet  long  and  three  deep,  and  the  cars  about  three  and  one- 
half  or  four  feet  high;  were  built  of  two-inch  stuff  and  were  heavy, 
especially  when  wet  and  soggy. 

*TVitness  Brookline  testified  that  the  trucks  of  the  cars  were  twelve 
inches  in  diameter  and  that  the  cars  were  twenty-two  inches  deep, 
making  a  total  height  of  twenty-eight  inches.  Witness  Poole  testified 
that  he  had  made  some  of  the  cars  and  that  they  were  about  five  feet 
long  and  twenty-four  or  twenty-five  inches  deep  and  about  three  feet 
from  the  ground,  and  weighed  400  or  500  pounds. 
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'Witness  Warren  testified  that  it  waa  his  understanding  that  the 
boss  had  assigned  to  Holt  the  duty  of  emptying  the  w<ater  cars  on  the 
day  he  was  killed.  It  was  some  time  in  the  afternoon  when  he  fell 
into  the  shaft.  He  had  no  regular  line  of  duty,  but  did  whatever  was 
assigned  to  him  to  do.  Biookline  testified  that  Holt's  duties  at  the 
time  of  his  death  were  to  take  off  the  water  and  slate  cars  and  dump 
them.  The  slate  cars  were  dumped  at  the  upper  landing  or  tipple. 
Witness  Geyer  testified  that  he  was  the  father-in-law  of  Holt;  that 
Holt  had  been  at  work  at  appellant's  mine  more  than  a  year;  and 
that  he  had  never  seen  him  pulling  off  water  cars  at  any  time  during 
that  period. 

"At  the  time  Holt  was  killed  there  were  no  bars  or  gates  guarding 
the  entrance  to  the  mouth  of  the  shaft.  Witness  Poole  testified,  among 
other  things,  as  follows:  ^Some  two  or  three  months  before  Holt  was 
killed  I  had  a  conversation  with  Mr.  Whittsell,  the  superintendent, 
about  the  matter  of  putting  up  some  protection  there.  We  were  work- 
ing seven  days  in  the  week  then,  and  I  asked  him  one  Sunday  morning 
if  he  could  not  provide  some  way  to  get  gates  there  at  the  opening 
where  the  cars  were  handled,  for  the  protection  of  the  people  who 
worked  about  the  mouth  of  the  shaft.  He  told  me  that  after  we  got 
to  the  coal  he  would  fix  it  so  that  nothing  would  fall  in.  We  were 
then  within  eight  or  ten  feet  of  the  coal.  At  the  time  of  Holt* s  death 
if  there  was  any  protection  or  gate  there  to  keep  anything  from  going 
into  the  shaft  I  don't  know  it.  There  was  a  protection  put  up  there 
after  Holt  fell  in.  I  do  not  remember  how  long  after  Holt's  death, 
but  it  was  only  a  few  days.* 

'Witness  Geyer  testified  that  between  Monday  and  Friday  follow- 
ing Holt's  death  a  bar  was  placed  at  the  entrance  of  the  shaft.  Wit- 
ness Walter  Warren,  weighing  clerk  for  appellant  at  the  time,  testified 
that  there  were  bars  at  the  entrance  of  the  shaft  to  prevent  the  cars 
from  running  back  into  the  shaft  when  the  cage  was  not  in  position, 
but  did  not  know  whether  they  were  there  the  day  Holt  was  killed 
or  not;  that  when  the  bar  was  in  position  nothing  could  go  into  the 
shaft,  a  car  nor  anything  else.  Witness  Brookline,  mine  foreman  of 
appellant  at  the  time,  testified  in  substance  to  the  same  facts.  Also 
that  the  men  had  orders  to  close  the  gate  every  time  they  pull  a  car 
off  the  cage,  even  if  the  oar  is  off  only  for  a  moment. 

*Tollowing  the  death  of  Holt,  marks  were  found  on  the  flat  sheet 
where  the  accident  occurred  that  appeared  to  have  been  made  by  Holt 
trying  to  hold  back  the  car  which  was  precipitated  into  the  shaft. 
Witness  Poole  testified  that  they  commenced  about  four  and  one- 
half  feet  from  the  shaft  and  ended  about  three  feet  from  it.  Holt 
wore  heavy  miner's  shoes  with  heavy  roundheaded  tacks  in  them. 
James  Holt  testified  that  he  examined  the  landing,  etc.,  about  three 
hours  after  Holt's  death,  and  that  the  surface  was  slick  and  wet,  and 
looked  slippery. 

"In  returning  the  water  car  to  the  cage  Holt,  or  anyone  doing  that 
work,  would  push  the  car,  and  would  be  more  or  less  in  a  stooping 
position,  and  in  pushing  the  car  back  to  the  shaft  it  would  be  between 
him  and  the  opening.  Witness  Poole  further  testified  as  follows:  *It 
would  be  owing  to  what  kind  of  a  start  a  man  gave  the  car  as  to 
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how  much  force  it  would  take  to  stop  it  in  returning  to  the  cage.  If 
he  pushed  it  fast  he  would  have  to  hang  on  to  it  pretty  hard  to  stop 
it.  It  has  considerable  weight  and  would  be  hard,  to  hold.  I  am  not 
sure  about  the  track  of  this  water  car,  but  I  think  it  was  on  a  level 
all  the  way  from  the  landing  to  the  dumping  place.  I  have  sometimes 
used  considerable  effort  to  stop  the  car.'  Further,  that  he  had  handled 
the  water  cars  himself  when  not  doing  other  work;  and  that  at  the 
time  of  the  trial  the  company  was  not  using  the  cars,  but  was  using 
pumps  instead.'* 

After  careful  consideration  we  feel  constrained  to  sustain  appel- 
lant's first  assignment  of  error  complaining  of  the  court's  refusal  to 
give  to  the  jury  a  special  requested  instruction  to  find  for  appellant. 
The  only  negligence  alleged  that  has  any  support  whatever  in  the 
evidence  is  the  "failure  of  the  defendant  to  construct  a  good  and  safe 
appliance  or  stops  to  prevent  said  water  car  from  being  pushed  into 
said  shaft.'*  Assuming  this  to  constitute  negligence,  the  absence  of 
such  "appliance  or  stops''  must  have  been  perfectly  obvious  to  the 
deceased.  The  evidence  is  undisputed  that  he  had  worked  around  the 
mouth  of  the  shaft  a  number  of  months,  and  if  he  never  before  was 
engaged  in  emptying  water  cars  he  must  have  known,  without  greater 
experience  than  the  day  had  afforded  him,  of  the  weight  of  the  water 
car,  the  condition  of  tiie  platform  upon  which  it  was  operated  at  the 
surface,  the  fact  that  there  were  no  stops,  and  that  the  car  would  in- 
evitably fall  into  the  mouth  of  the  shaft  if  pushed  therein  in  the  ab- 
sence of  the  cage.  There  is  nothing  in  the  evidence  indicating  that 
it  was  the  duty  of  those  operating  the  cage  not  to  remove  it  while  the 
deceased  was  emptying  the  water  car,  and  its  absence,  with  any  degree 
of  attention,  must  have  been  apparent  to  James  Holt  before  the  car 
fell.  Indeed,  actual  knowledge  of  the  absence  of  the  cage  is  indi- 
cated bv  the  hobnail  marks  on  the  flat  iron  sheet  at  the  mouth  of 
the  shaft.  The  dangers  arising  out  of  this  situation,  it  seems  to  ns, 
were  such  as  were  apparent  to  any  person  of  sound  mind  acting  with 
due  care,  and  of  the  experience  the  deceased  was  shown  to  have.  So 
that  we  are  forced  to  the  conclusion  that  we  must  attribute  to  James 
Holt  not  only  a  knowledge  of  the  facts  relied  upon  as  establishing 
negligence  on  appellant's  part,  but  also  knowledge  of  the  dangers 
arising  therefrom.  Hence,  under  a  long  line  of  decisions,  he  -assumed 
the  risks  of  the  situation  so  known  to  him,  and  appellees  are  without 
right  of  recovery.  See  Klutts  v.  Gibson  Bros.,  37  Texas  Civ.  App., 
216;  Smith  v.  Armour,  37  Texas  Civ.  App.,  632;  Bryan  v.  Interna- 
tional &  G.  N.  By.,  90  S.  W.,  696;  Texas  &  P.  By.  v.  Bradford,  66 
Texas,  732;  Missouri  P.  By.  v.  Somers,  78  Texas,  441;  Lake  v.  She- 
nango  Furnace  Co.,  160  Fed.,  892;  National  Biscuit  Co.  v.  Nolan, 
138  Fed.,  12;  Western  U.  T.  Co.  v.  Burton,  115  S.  W.,  368;  St.  Louis 
S.  W.  By.  V.  Hynson,  101  Texas,  543;  Bamm  v.  Galveston,  H.  &  S. 
A.  By.,  92  S.  W.,  427-8. 

In  addition  to  what  we  have  above  said,  it  is  by  no  means  dear 
from  the  evidence  that  want  of  stops  for  the  water  cars  had  any  causal 
connection  with  James  Holt's  death.  The  fact  that  he  fell  into  the 
shaft  was  not  a  necessary  aequence  of  the  car's  fall.  If  he  was  in  the 
exercise  of  ordinary  care  for  his  own  safety,  as  we  must  attribute  to 
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him,  certainly  he  would  have  let  the  car  go  and  saved  himself.  There 
is  nothing  in  the  evidence  to  indicate  that  he  was  in  front  of  the 
car  and  thereby  thrown  in.  It  may  have  been  that  without  observing 
the  absence  of  the  cage  he  gave  the  car  considerable  momentum^  that 
some  part  of  his  clothing  caught  upon  some  projection  of  the  car, 
and  that  he  was  thus  dragged  to  his  death.  Or  it  may  have  been 
that  the  deceased  did  not  observe  the  absence  of  the  cage  until  the 
car  was  near  the  mouth  of  the  shaft,  and  that  in  his  effort  to  prevent 
the  car  from  falling  he  slipped  and  fell  in  after  it.  But  no  person 
seems  to  have  seen  James  Holt  immediately  preceding  his  fall,  or  to 
know  just  what  he  was  doing  or  how  the  unfortunate  occurrence  hap- 
pened, so  that  it  can  only  he  conjectured,  and  the  case  on  the  issue 
of  proximate  cause,  seems  to  fall  within  the  principle  applied  by  our 
Supreme  Court  in  the  case  of  the  Texas  &  Pac.  Ey.  v.  Shoemaker^ 
98  Texas,  451. 

On  the  whole,  we  conclude  that  the  court  should  have  given  the 
peremptory  instruction  requested,  and  that  the  judgment  must  be 
reversed  and  here  rendered  for  appellant. 


Writ  of  error  refused. 


Reversed  and  rendered. 


NoBTHBBN  Texas  Traction  Company  v.  Phineas  W.  Hunt. 

Decided  March   13,   1909. 

1.— Damagef — ^Penonal  Injuriei — Charge. 

In  a  suit  for  damages  for  personal  injuries  caused  by  being  run  over  by 
a  street  car,  a  requested  charge  upon  the  issue  of  contributory  negligence, 
eoBsidered,  and  held  properly  refused  because  sufficiently  embraced  in  the  main 
charge  of  the  court,  and  because  it  authorized  a  verdict  for  defendant  if  plaintiff 
was  guilty  of  negligence,  whether  such  negligence  proximately  contributed  to 
his  injuries  or  not. 

1— Pleading — Contribntory  HegUgenoe. 

Only  the  phase  of  contributory  negligence  pleaded  by  the  defendant  in 
an  action  for  personal  injuries  should  be  submitted  to  the  jury.  Requested 
charge  considered,  and  held  properly  refused  because  in  violation  of  this  rule. 

1— Charge — Iisne»— Pleading  of  Both  Parties. 

In  determining  whether  or  not  an  issue  is  raised  by  the  pleading,  it  is 
proper  to  consider  the  pleading  of  the  defendant  as  well  as  that  of  the  plaintiff. 

I— Vegligen<se — Crossing  Bailroad  Track — Charge — ^Look  or  Listen. 

Upon  the  issue  of  due  care  upon  the  part  of  the  plaintiff  in  crossing  a 
railroad  track,  it  was  not  reversible  error  for  the  court  to  use  the  expression 
*1ook  or  listen"  instead  of  "look  and  listen".  The  use  of  either  sense  might, 
mider  circumstances,  be  sufficient.  The  sufficiency  of  the  care  used  was  a 
qoestion  of  fact  for  the  jury. 

5^— Street  Car — ^Violation  of  Ordinance — Eridence. 

Where  a  street  car  company  is  charged  with  negligence  in  propelling  its 
ears  at  a  greater  rate  of  speed  than  that  allowed  by  the  city  ordinance,  the 
ordinance  is  admissible  in  evidence. 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below 
before  Hon.  W.  T.  Simmons. 
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Capps,  Cantey,  Hanger  &  Short,  for  appellant. — ^The  court  erred  in 
refusing  to  give  the  following  charge  requested  by  the  appellant: 
"You  are  further  instructed,  gentlemen  of  the  jury,  that  if  you  believe 
from  the  evidence  that  the  plaintiff  just  before  the  collision  suddenly 
turned  on  the  track  of  defendant  and  within  such  close  proximity  to 
the  car  of  defendant  that  the  collision  occurred  before  the  defendant 
had  time  to  stop  its  car,  and  that  the  act  of  the  plaintiff  in  so  driving 
in  front  of  defendant's  car  (if  you  believe  he  did  drive)  proximately 
caused  or  contributed  to  the  collision  and  injury  to  plaintiff,  then  you 
will  return  a  verdict  in  favor  of  the  defendant  even  though  you  may  be- 
lieve it  was  guilty  of  negligence  in  respect  to  the  matters  complained  of." 

It  was  the  duty  of  one  traveling  along  and  on  the  track  of  the  street 
railway  company  for  a  considerable  distance,  not  only  to  look  and 
listen  at  the  time  of  his  original  entry  upon  said  track,  for  an  ap- 
proaching car,  but  thereafter  to  continue  to  look  and  listen  for  such 
car  so  long  as  he  used  such  track,  especially  when  such  person  knew 
there  was  a  street  car  being  operated  on  such  track  at  regular  in- 
tervals. International  &  G.  N.  By.  Co.  v.  Jackson,  41  Texas  Civ. 
App.,  51;  St.  Louis  S.  W.  By.  Co.  v.  Matthews,  79  S.  W.,  71. 

McLean  &  Carloch,  for  appellee. — When  contributory  negligence  is 
pleaded  and  the  general  charge  of  the  court  upon  that  issue  is  correct 
as  applied  to  the  pleadings  of  the  defendant,  it  is  not  error  ia  the 
trial  court  to  refuse  a  charge  in  part  obnoxious  or  defective.  Gulf, 
C.  &  S.  F.  By.  Co.  V.  Shieder,  88  Texas,  152;  Missouri,  K.  &  T.  By. 
Co.  V.  McGlamory,  89  Texas,  635;  Missouri,  K.  &  T.  By.  Co.  v. 
Hines,  40  S.  W.,  152. 

Street  railways  have  no  exclusive  right  to  use  that  part  of  streets 
covered  by  their  tracks.  It  is  incumbent  on  them  to  ascertain  whether 
the  track  is  clear  and  the  highest  degree  of  care  must  be  used  to  avoid 
running  over  persons  on  the  track.  San  Antonio  Street  By.  v.  Ben- 
ken,  15  Texas  Civ.  App.,  234;  Galveston  Street  By.  v.  Hewitt,  67 
Texas,  479 ;  San  Antonio  Street  By.  v.  Limburger, ,  88  Texas,  86, 
30  S.  W.,  33;  Houston  City  By.  Co.  v.  Woodlock,  29  S.  W.,  917. 

SPEEB,  Associate  Justice. — Appellee  recovered  judgment  against 
appellant  for  personal  injuries  received  by  beiog  run  over  by  one  of 
appellant^s  street  cars  in  the  city  of  Fort  Worth,  to  revise  errors  in 
which  judgment  this  appeal  is  prosecuted. 

The  grounds  of  negligence  alleged  and  submitted  were  that  the  de- 
fendant company  was  operating  its  car  at  a  speed  in  excess  of  the 
speed  allowed  by  an  ordinance  of  the  city  of  Fort  Worth,  and  that 
its  operatives  were  negligent  in  not  keeping  a  lookout  to  discover  the 
plaintiff  and  warn  him  of  the  approach  of  the  car  from  his  rear.  In 
addition  to  the  general  issue,  the  defendant  pleaded  that  plaintiff 
was  guilty  of  contributory  negligence  in  turning  suddenly  and  sharply 
immediately  in  front  of  its  moving  car  without  looking  or  listening 
for  its  approach. 

It  is  well  to  note  the  following  paragraphs  of  the  court's  charge, 
dnce  objections  are  lodged  against  them,  or  they  support  the  trial 
Courtis  rulings  in  refusing  requested  charges: 


1909,]  Northern  Texas  Traction  Co.  v.  Hunt.  417 

"6.  Or  if  yon  should  find  and  believe  from  the  evidence  ihat  the 
plaintiff  was  driving  with  hie  horse  and  a  buggy  south  on  St.  Louis 
Avenue  upon  or  in  close  proximity  to  defendants  track  on  said  street 
on  the  occasion  of  sadd  accident^  and  that  the  defendant's  motorman 
in  charge  of  one  of  its  moving  cars  approached  the  plaintiff  from  his 
rear  and  failed  to  keep  proper  and  sufficient  lookout  for-  persons  who 
might  be  using  said  street  as  the  plaintiff  then  was^  and  failed  to  give 
finfficient  warning  of  the  approach. of  said  car  (if  you  should  find  he 
did  80  fail  to  do  in  the  respects  last  mentioned),  and  if  you  further 
find  that  such  act  or  omission,  if  any,  on  the  part  of  the  said  de- 
fendant's motorman  was  negligence  under  the  circumstances  of  the 
case,  and  further  find  that  such  negligence,  if  any,  proximately  caused 
the  said  coUi^on  testified  about  to  occur  and  injure  plaintiff,  then 
your  verdict  will  be  in  favor  of  the  plaintiff,  unless  you  find  for  the 
defendant  under  other  instructions  herein  given  you/' 

"8.  If  you  believe  from  the ,  evidence  that  the  plaintiff  without 
looking  or  listendng  for  an  approaching  car  from  behind,  drove  sud- 
denly on  the  track  in  front  of  said  car  and  was  guilty  of  negligence 
in  so  doing  (if  you  believe  he  did  so  act),  and  that  such  negligence, 
if  any,  on  his  part  proximately  contributed  to  cause  said  accident  to 
occur,  then  you  will  find  for  the  defendant  without  regard  to  any 
o&er  issue  in  the  <»se." 

*'9.  If,  on  the  other  hand,  you  believe  the  plaintiff  at  the  time  or 
just  before  said  accident  happened  did  look  or  listen  for  an  approach- 
ing car  and  did  not  drive  suddenly  in  front  of  said  car  and  was  not 
guilty  of  negligence  in  these  respects,  and  if  you  further  believe  that 
plaintiff  at  and  just  before  the  happening  of  said  accident  was  in 
the  exercise  of  ordinary  care,  then  you  will  find  against  the  defendant 
on  its  plea  of  contributory  negligence  of  the  plaintiff." 

Appellant's  first  assignment  of  error  is  overruled  because  the  re- 
quested charge  on  which  it  is  based  was  sufficiently  embraced  in  the 
charge  already  quoted,  and  because,  for  another  reason,  that  it  au- 
thorized a  verdict  for  the  defendant  if  the  plaintiff's  act  in  driving 
suddenly  in  front  of  defendant's  car  proximately  contributed  to  his 
injury,  whether  such  act  was  negligently  done  or  not. 

The  second  and  third  assignments  are  overruled  because  the  phase 
of  contributory  negligence  therein  sought  to  be  submitted  was  not 
raised  by  the  pleadings  in  the  case,  the  appellant  having  limited  that 
issue  to  the  act  of  appellee  in  driving  suddenly  in  front  of  its  moving 
car  without  looking  or  listening.  It  is  nowhere  alleged  that  appellee 
was  guilty  of  negligence  after  he  went  on  appellant's  track  in  failing 
to  look  or  listen  for  an  approaching  car. 

Complaint  is  made  of  the  sixth  paragraph  of  the  charge  above 
quoted  because,  it  is  said,  it  was  error  to  submit  the  question  of  ap- 
pellee's driving  in  close  proximity  to  the  track  when  he  had  not 
pleadcfd  such  a  case.  Appellee's  allegations  on  this  point  were  ^'that 
plaintiff  was  traveling  south  to  his  home  and  was  riding  in  his  buggy 
as  aforesaid  on  the  track  of  said  street  railway  or  partly  on  the  same." 
But  if  this  be  not  sufficient  of  itself  to  authorize  the  charge,  the  ap- 
pellant nevertheless  did  plead  "that  plaintiff  was  proceeding  south 
Vol.  LIV  Civil— 2/. 
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along  said  St.  Louis  Avenne  near  to  the  tracks  of  this  defendant  on 
said  street/'  etc.  A  bnggy  so  near  to  the  tracks  of  a  street  car  com- 
pany as  to  be  struck  by  o&e  of  its  cars^  as  appellee's  was,  is  evidently 
in  close  proximity  to  the  tracks  and  the  issue  was  therefore  fully  raised 
by  the  pleadings  and  evidence. 

Appellee  next  insists  that  the  court  erred  in  the  ninth  paragraph  of 
his  charge  in  authorizing  a  verdict  against  it  upon  the  issue  of  appel- 
lee's contributory  negligence  if  he  at  and  just  before  the  happening 
of  the  accident  was  in  the  exercise  of  ordinary  care,  there  -being  no 
evidence,  so  it  contends,  upon  which  to  base  such  a  charge.  We  would 
be  justified  in  disregarding  this  assignment,  seeing  that  it  is  not  fol- 
lowed by  any  statement  of  the  evidence  from  the  record,  but  to  con- 
sider it  involves  us  in  no  difficulty,  because  appellant's  interpretation 
of  the  charge  is  entirely  too  restricted.  The  time  during  which  the 
charge  requires  appellee  to  have  been  in  the  exercise  of  ordinary  care 
evidently  refers  to  the  act  of  his  driving  suddenly  in  front  of 
appellant's  moving  car,  as  the  issue  was  pleaded  by  appellant; 
and  as  thus  interpreted,  the  charge  finds  ample  support  both  in 
the  pleadings  and  the  evidence.  Nor  can  we  say  the  charge  is  erro- 
neous in  permitting  a  verdict  in  favor  of  appellee  if  he  looked  or 
listened,  instead  of  havioig  required  him  to  look  and  listen.  We  know 
of  no  law,  either  statutory  or  otherwise,  that  requires  a  person  to  look 
and  listen  for  approaching  cars  before  going  upon  a  street  railway 
track.  In  a  given  case  ordinary  care  might  require  the  exercise  of 
such  diligence,  but  again,  the  measure  of  ordinary  care  might  be  sat- 
isfied by  the  exercise  of  either  the  sense  of  hearing  er  seeing.  It  is 
a  question  of  fact  and  not  of  law  at  all. 

There  was  no  error  in  permitting  appellee  to  introduce  in  evidence 
the  ordinance  of  the  city  of  Fort  Worth  relating  to  the  speed  of  street 
cars,  since  the  general  allegation  of  appellee's  petition  that  appellant's 
street  car  was  being  propelled  at  the  rate  of  fifteen  miles  per  hour,  in 
violation  of  the  ordinance  of  the  city  of  Fort  Worth  which  forbids  and 
makes  penal  the  running  at  a  greater  rate  than  seven  miles  per  hour 
within  the  corporate  limits  of  said  city,  was  sufficient,  especially  in 
the  absence  of  an  exception. 

Neither  do  we  find  any  fault  with  the  charge  of  the  court  as  to 
the  measure  of  damages.  It  merely  authorized  a  recovery  of  such 
sum  of  money  as  the  jury  might  believe  to  be  "a  fair  and  reasonable 
compensation"  for  appellee's  injuries.  We  fail  to  see  how  any  harm 
could  come  to  appellant  by  the  court's  telling  the  jury  that  in  de- 
termining this  reasonable  compensation  they  might  take  into  consid- 
eration the  impairment,  if  any,  appellee  would  suffer  in  the  future  in 
the  use  of  his  arm.  This  in  nowise  violates  the  principle  announced 
in  Ft.  Worth  &  D.  C.  Ey.  Co.  v.  Morison,  93  Texas,  527,  as  we 
understand  that  decision.  Abstractly,  reasonable  compensation  is  the 
rule  of  damages  in  all  cases  and  can  never  be  affirmatively  erroneous, 
but  if  the  measure  is  not  sufficiently  definite  the  omission  in  the 
charge  should  be  supplied  by  e  requested  instruction. 

We  find  no  error  in  the  judgment  and  it  is  accordingly  affirmed. 

AffirtMd* 
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Tbxab  ft  Pacific  Railway  Company  v.  E.  6.  Taylor. 

Decided  March  13/  1909. 

1^— Railroad! — ^Failure  to  Famiili  Can — Statute— Cates  Followed. 

Articles  4497  to  4502,  of  the  Revised  Statutes,  as  amended  by  the  Act 
of  1899,  authorizing  the  recovery  of  penalties  against  railroad  companies  for 
failure  to  furnish  cars  upon  demand,  are  not  subject  to  the  objections: 

(1)  That  said  articles  are  contrary  to  the  14th  amendment  to  the 
Constitution  of  the  United  States  in  that  they  make  no  provisions  for  exempting 
the  carrier  from  damages  resulting  from  circumstances  beyond  its  control,  and 
hence  authorize  the  taking  of  property  without  due  process  of  law.  Allen  v. 
Texas  A  P.  Ry.  Co.,  100  Texas,  626  followed. 

(2)  That  article  4602  is  void  for  uncertainty  in  the  requirement  that 
the  shipper  must  "have  on  hand  at  the  time  any  demand  for  cars  is  made" 
the  necessary  freight  with  which  to  load  them.  The  expression  "have  on  hand" 
mast  be  held  to  mean  that  the  person  making  the  demand  is  the  owner  or 
manager  of  such  freight  and  has  such  possession  of  it  or  control  over  it  as  that 
he  can  and  will  be  ready  and  able  to  load  the  cars  so  ordered  within  the 
time  given  him  by  the  statue. 

Sd^Same — Statute  Constmed. 

By  the  terms  of  article  4499,  Rev.  Stats,  as  amended  by  the  Act  of  1899, 
fixinjB;  a  penalty  against  railroads  for  failure  to  furnish  cars,  at  "the  sum  of 
$25.  per  day  for  each  day  failed  to  be  furnished,"  is  meant  that  the  penalty 
is  to  be  inflicted  at  the  rate  of  $26.  per  day  for  each  car  and  to  be  continued  for 
the  whole  time  of  the  carrier's  delinquency. 

S.— Same — ^Penal  Statutea — Conttmetion. 

Articles  4497  to  4602,  Rev.  Statutes  are  highly  penal  in  their  nature, 
and  the  rule  of  strict  construction  should  be  applied  to  them,  but  it  should 
not  be  so  applied  as  to  destroy  the  intention  of  the  law-makers,  that  intention 
being  manifest. 


1— Same— Owner — ^Parties  to  Suit. 

One  of  two  joint  owners  of  live  stock  may  sue  alone  for  the  statutory 
penalty  for  failure  to  furnish  cars  when  he  had  the  actual  custody  and  control 
of  the  property  and  made  the  demand  for  cars  and  shipped  the  stock  in  his 
own  name. 

Sif— Ballroada — ^Intrastate  Shipment. 

A  contract  for  the  transportation  of  freight  from  a  point  in  this  State  to 
a  point  upon  the  border  of  the  Republic  of  Mexico  is  not  an  international 
shipment,  and  this,  though  the  shipper  intended  to  and  did  in  fact  have  the 
freight  shipped  from  its  first  destination  to  a  point  in  said  Republic.  Hence, 
under  the  first  contract  of  shipment  the  railroad  company  was  subject  to  the 
statutes  of  this  State  imposing  a  penalty  for  failure  to  furnish  cars. 

6.— Same — ^Penalty — Compntation   of  Time. 

In  computing  the  time  for  which  a  railroad  company  is  liable  for  the 
statutory  penalty  for  failure  to  furnish  cars  after  demand  duly  made,  the  day 
on  which  the  cars  were  to  be  furnished  and  the  day  on  which  they  were  actually 
furnished  should  be  excluded  from  the  computation. 

Appeal  from  the  District  Court  of  Mitchell  Couniy.     Tried  below 
before  Hon.  Jas.  L.  Shepherd. 

Sdw,  Smith  and  Wagstaff  A  Davidson,  for  appellant. — ^The  court 
erred  in  refusing  to  give  special  charge  No.  1  of  the  defendant  wherein 
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defendant  requested  a  peremptory  instruotion  in  its  favor.  Texas  & 
P.  By.  Co.  V.  Allen,  100  Texas,  525. 

The  shipment  being  interstate  shipment  the  plaintiff  had  no  right 
to  recover.    Houston  ft  T.  C*  Ry.  Co.  v.  Mayes,  201  U.  S.,  321. 

The  statutes  of  Texas,  arts.  4497-4502,  and  amendment  thereto,  are 
void  and  contrary  to  the  Constitution  of  the  United  States  in  that 
they  make  no  provision  to  the  exempting  of  the  carrier  from  damages 
when  it  has  performed  its  duty  and  failure  to  furnish  cars  on  account 
of  circumstances  beyond  its  control,  and  hence  for  the  effect  of  taking 
the  property  of  the  carrier  without  due  process  of  law.  Houston  ft 
T.  C.  Ry.  Co.  V.  Mayes,  201  U.  S.,  321. 

SoyaU  0.  Smith,  for  appellee. 

SPEER,  Associate  Justice. — Appellee  recovered  judgment  against 
appellant  for  a  penalty  of  nineteen  hundred  and  seventy-five  dollars 
for  its  failure  to  furnish  cars  upon  his  written  order  under  articles 
4497  to  4502  of  the  Revised  Statutes. 

The  first  assignment  of  error,  under  which  practically  all  the  ques- 
tions in  the  case  may  properly  be  discussed,  complains  of  the  court's 
refusal  to  direct  a  verdict  for  the  defendant.  So  much  of  the  statutes 
as  are  necessary  to  be  set  out  in  this  case  are  as  follows: 

"Article  4497:  When  the  owner,  manager  or  shipper  of  any  freight 
of  any  kind  shall  make  application  in  writing  to  any  superintendent, 
agent  or  other  person  in  charge  of  transportation,  to  any  railway  com- 
pany, receiver  or  trustee  operating  a  line  of  railway  at  the  point  the 
cars  are  desired  upon  which  to  ship  any  freight,  it  shall  be  the  duty 
of  such  railway  company,  receiver,  trustee  or  other  person  in  charge 
thereof,  to  supply  the  number  of  cars  so  required,  at  the  jwint  indi- 
cated in  the  application  within  a  reasonable  time  thereafter,  not  to 
exceed  six  days  from  the  receipt  of  such  application,  and  shall  supply 
such  cars  to  the  persons  so  applying  therefor,  in  the  order  in  which 
such  applications  are  made,  without  giving  preference  to  any  person; 
provided,  if  the  application  be  for  ten  cars  or  less,  the  same  shall  be 
furnished  in  three  days;  and  provided  further,  that  if  the  application 
be  for  fifty  cars  or  more,  the  railway  company  may  have  ten  full  days 
in  which  to  supply  the  cars.'* 

"Article  4498.  Said  application  for  cars  shall  state  the  number  of 
cars  desired,  the  place  at  which  they  are  desired  and  the  time  they 
are  desired;  provided,  that  the  place  designated  shall  be  at  some  sta- 
tion or  switch  on  the  railroad.'* 

"Article  4499.  When  cars  are  applied  for  under  the  provisions  of 
this  chapter,  if  they  are  not  furnished  the  railway  company  so  failing 
to  furnish  them  shall  forfeit  to  the  party  or  parties  so  applying  for 
them  the  sum  of  twenty-five  dollars  per  day  for  each  car  railed  to  be 
furnished,  to  be  recovered  in  any  court  of  competent  jurisdiction,  and 
all  actual  damages  that  such  applicant  may  sustain.'' 

"Article  4500.  Such  applicant  sliall,  at  the  time  of  applying  for 
such  car  or  cars,  deposit  with  the  agent  of  such  company  one-fourth 
of  the  amount  of  the  freight  charge  for  the  use  of  such  cars,  unless 
the  said  road  shall  agree  to  deliver  said  cars  wiihout  such  deposit. 
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And  such  applicant  shall^  within  forty-eight  hours  after  snch  car  or 
cars  have  been  delivered  and  placed  as  hereinbefore  provided,  fully 
load  the  same  and  upon  failure  to  do  so  he  shall  forfeit  and  pay  to 
the  company  the  sum  of  twenty-five  dollars  for  each  car  not  used; 
provided,  that  where  applications  are  made  on  several  days,  all  of 
which  are  filled  upon  tiie  same  day,  the  applicant  shall  have  forty- 
eight  hours  to  load  the  car  or  cars  furnished  on  the  first  application, 
and  the  next  forty-eight  hours  to  load  the  car  or  cars  furnished  on 
the  next  application,  and  so  on;  and  the  penalty  prescribed  shall  not 
accrue  as  to  any  car  or  lot  of  cars  applied  for  on  any  one  day,  until 
the  period  within  which  they  may  be  loaded  has  expired.  And  if 
the  said  applicant  shall  not  use  such  cars  so  ordered  by  him,  and  shall 
80  notify  the  said  company  or  its  agent,  he  shall  forfeit  and  pay  to 
the  said  railroad  company,  in  addition  to  the  penalty  herein  pre- 
scribed, the  actual  damages  that  such  company  may  sustain  by  the 
said  failure  of  the  applicant  to  use  said  ears/' 

^^ Article  4502.  It  shall  be  necessary  for  the  party  or  parties  bring- 
ing suit  against  any  railroad  company  under  the  provisions  of  this 
law,  to  show  by  evidence  that  he  or  they  had  on  hand  at  the  time 
any  demand  for  cars  was  made,  the  amount  of  lumber,  cotton,  wool, 
hides,  or  other  freight  necessary  to  load  the  cars  so  ordered;  provided, 
that  the  provisions  of  this  law  shall  not  apply  in  cases  of  strikes  or 
other  public  calamity/' 

Some  of  the  reasons  urged  in  support  of  the  requested  peremptory 
instruction  go  to  the  very  validity  of  the  statutes  above  quoted,  and 
will  therefore  be  considered  first.  The  contention  that  the  statutes 
authorizing  the  recovery  of  penalties  against  railroad  companies  for 
failure  to  furnish  cars  are  contrary  to  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States,  because  they  make  no  provision 
for  exempting  the  carrier  from  damages  for  failure  under  circum- 
stances beyond  its  control,  and  hence  amount  to  a  taking  of  its  prop- 
erty without  due  process  of  law,  may  be  dismissed  summarily  by  a 
reference  to  the  decision  in  the  case  of  Allen  v.  Texas  &  Pac.  By. 
Co.,  100  Texas,  625,  wherein  our  Supreme  Court  expressly  repudiated 
such  a  construction  and  gave  to  the  statute  a  broader  and  more  liberal 
interpretation,  so  that  it  does  not  and  can  not  fall  within  the  con- 
demnation of  the  amendment  invoked. 

Next  it  is  insisted,  inferentially  at  least,  that  the  statute  itself  is 
void  for  uncertainty  by  reason  of  the  language  employed  in  article 
4502,  to  the  effect  that  before  a  shipper  may  recover  under  the  pro- 
visions of  the  Act  he  must  show  by  evidence  that  he  "had  on  hand 
at  the  time  any  demand  for  cars  was  made'^  the  necessary  freight 
with  which  to  load  them.  The  argument  is  that  the  expression  "had 
on  hand''  is  so  indefinite  and  uncertain  as  to  defeat  the  statute.  While 
these  statutes  have  repeatedly  been  held  to  be  highly  penal  in  their 
nature,  and  while  the  rule  of  strict  construction  has  at  all  times  been 
applied  to  them,  we  nevertheless  do  not  feel  that  the  application  of 
this  rule  should  destroy  the  statute  upon  the  grounds  urged.  The 
rule  of  strict  construction,  as  applied  to  statutes,  does  not  consist  in 
giving  words  the  narrowest  meaning  of  which  they  are  susceptible,  nor 
does  it  consist  in  adopting  that  strained  constructioji  which  would 
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obviously  be  contrary  to  or  destructive  of  the  intention  of  the  law- 
makers^  when  such  Intention  itself  is  manifest  from  the  section  alone 
or  in  connection  with  other  parts  of  the  same  Act.  The  intention  of 
the  Legislature,  even  in  penal  statutes,  when  that  intention  can  fairly 
be  discovered,  should  in  all  cases  control.  The  rule  of  strict  construc- 
tion, therefore,  is,  more  properly  speaking,  a  requirement  that  the 
plaintiif^s  case  must  be  brought  strictly  within  the  spirit  and  letter 
of  the  statute,  the  intention  of  the  Legislature,  when  once  that  inten- 
tion is  discovered.  To  be  sure,  courts  can  not  and  ought  not  to  deal 
with  an  act  as  a  crime  unless  it  is  plainly  within  the  language  nsei 
by  the  Legislature,  but  when  determining  whether  or  not  tlie  act  is 
within  such  language,  a  common  sense  method  of  interpreting  the 
language  so  as  to  ascertain  its  real  meaning  should  at  all  times  be 
employed.  A  construction  should  not  be  employed  that  would  render 
the  law  absurd  or  even  meaningless,  for  this  itself  is  a  species  of 
absurdity,  when  a  rational,  expressive  and  wholesome  meaning  may 
be  ascertained  from  the  language  used.  The  requirement  of  the  stat- 
ute that  the  shipper  shall  have  '^on  hand  at  the  time  any  demand  for 
cars  was  made"  the  necessary  freight  for  loading  them,  when  read  in 
the  light  of  the  privilege  conferred  upon  him  of  forty-eight  hours 
after  such  car  or  cars  have  been  delivered,  of  loading  them,  must  be 
held  to  mean,  we  think,  that  such  person  must  be  the  owner  or  man- 
ager of  such  freight  and  have  such  possession  of  it  or  control  over 
it  as  that  he  can  and  will  be  ready  and  able  to  load  the  cars  so 
ordered  within  the  time  given  him  by  the  statute.  Whether  or  not  the 
shipper  has  such  goods  on  hand  within  the  meaning  of  the  Act  is  not 
made  to  depend  upon  feet  or  miles,  but  rather  upon  his  ability  to 
deliver  the  freight  and  load  the  cars  within  the  time  specified.  The 
very  provision  allowing  forty-eight  hours  within  which  to  load  the 
cars,  and  even  longer  under  some  circumstances,  tends  to  negative 
the  idea  that  the  freight  was  to  be  actually  teiidered  to  the  posses- 
sion of  the  carrier  at  the  time  of  making  demand  for  cars. 

But  if  mistaken  in  this,  and  the  proper  construction  of  the  statute 
£(hould  be,  as  contended  by  appellant,  that  the  freight  in  such  case 
should  be  actually  delivered  to  the  possession  of  the  carrier,  yet  the 
statute  would  not  be  void  for  uncertainty  for  this  very  oonsb*uction 
makes  it  certain.  In  Texas  &  Pac.  Ry.  Co.  v.  Oz  Smith,  No.  4557, 
this  court,  .in  an  unpublished  conclusion,  construed  the  phrase  ^on 
hand"  as  follows:  "It  could  hardly  have  been  intended  by  this  to 
require  that  the  intending  shipper  shall  have  the  property  at  the  im- 
mediate point  of  shipment  at  the  time  of  demand,  inasmuch  as  the 
statute  gives  the  railway  company  as  much  as  six  days  from  the 
time  of  the  demand  within  which  to  furnish  the  cars  and  the  shipper 
forty-eight  hours  within  which  thereafter  to  load  them.  The  provi- 
sion must  mean  that  he  has  or  owns  the  property  so  circumstanced 
as  that  it  may  be  shipped  within  the  time  named.''  We  think  that 
decision  announces  the  correct  rule  and  gives  to  the  statute  a  con- 
struction which  correctly  discovers  the  real  intention  of  the  legisla- 
tive mind. 

The  Kentucky  decision  of  Louisville  &  N.  R.  Co.  v.  Commonwealth, 
35  S,  W.,  130,  33  L.  R.  A.,  209,  is  cited  in  support  of  appellaut^s  con- 
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tention  that  the  statute  is  void  for  uncertainty.  The  vice  in  the  Ken- 
tucky statute  stricken  down  by  that  decision  was  that  the  act  of  a 
railroad  corporation  in  charging  and  receiving  more  than  "a  just 
and  reasonable  rate  of  toll  or  compensation  for  the  transportation 
of  passengers  or  freight*'  was  made  penal  without  in  any  manner  es- 
tablishing a  standard  of  just  and  reasonable  rates  of  toll,  thereby 
leaving  to  the  determination  of  individual  juries  whether  or  not  given 
rates  were  juat  and  reasonable.  It  may  be  true  that  such  language 
in  a  penal  statute  renders  it  too  indefinite  and  uncertain  to  enable 
those  to  be  affected  by  it  to  know  definitely  beforehand  whether  or 
not  a  given  act  will  be  in  violation  of  it,  and  that  was  the  argument 
largely  upon  which  the  Act  was  condemned;  but  even  applying  that 
test  to  the  present  statute,  the  carrier  in  all  cases  must  know,  for  it 
has  the  means  of  knowing,  whether  or  not  the  shipper  is  within  the 
letter  of  the  Act,  that  is,  in  a  position  to  load  the  cars  within  the  time 
allowed  by  law.  The  expression  "on  hand**  is  as  definite  and  certain, 
and  perhaps  more  so,  than  if  the  statute  had  required  the  shipper  to 
be  in  actual  possession  of  the  property  to  be  shipped.  It  is  as  definite, 
we  think,  as  the  phrase  "party  aggrieved"  used  in  the  Act  regulating 
the  sale  of  intoxicating  liquors,  authorizing  certain  persons  to  sue, 
and  which  words  have  been  held  sufBciently  intelligible  to  render  the 
Act  not  uncertain.    Peavy  v.  Goss,  90  Texas,  90. 

Another  diflSculty  which  a  very  strict  construction  of  the  statute 
would  discover  has  occurred  to  us  in  our  consultation,  and  that  is  that 
by  the  terms  of  article  4499  the  penalty  against  an  offending  railwaly 
company  is  fixed  at  "the  sum  of  twenty-five  dollars  per  day  for  each 
ear  failed  to  be  furnished,"  but  the  time  for  which  such  penalty  is  to 
be  inflicted  is  not  named,  that  is,  whether  the  penalty  shall  be  vimted 
upon  the  company  for  one  day  only,  or  for  each  day  during  the  time 
for  which  such  failure  may  continue.  But  we  think  the  language 
employed  is  fairly  capable  of  the  interpretation  that  the  penalty  is 
to  be  inflicted  at  the  rate  of  twenty-five  dollars  per  day  for  each  car, 
and  to  be  continued  for  the  whole  time  of  the  carrier^s  delinquency. 
Again,  a  very  strict  construction  would  forbid  the  visitation  of  a  pen- 
alty upon  the  carrier  for  any  failure,  however  long,  if  the  cars  were 
eventually  furnished,  for  the  letter  of  the  Act  is  "for  each  car  failed 
to  be  furnished;"  but  this  construction,  though  literal,  would  lead  to 
a  manifest  absurdity  and  violation  of  the  evident  intention  of  the 
Legislature,  and  is  therefore  to  be  rejected. 

We  will  next  notice  those  contentions  which  would  defeat  a  re- 
covery in  the  present  case,  though  they  do  not  affect  the  statute  itself. 
It  is  insisted  that  the  court  should  have  directed  a  verdict  because 
the  evidence  shows  that  appellee  was  not  the  sole  owner  of  the  horses 
and  cattle,  but  the  evidence  shows  he  was  at  least  one  of  the  owners 
and  had  the  actual  custody  and  control  of  the  property,  making  the 
shipment  in  his  own  name,  and  this  we  take  to  be  sufficient. 

It  is  also  insisted  that  the  undisputed  evidence  showed  that  appel- 
lant's failure  to  furnish  the  cars  upon  appellee*s  demand  was  due  to 
circumstances  beyond  its  control,  but  upon  this  the  evidence  conflicted 
and  a  summary  instruction  could  therefore  not  have  been  given.  For 
if  appellant's  witness  Everman's  testimony  was  undisputed,  it  would 


424  Texas  Civil  Appeals  Reports,  Vol.  54.  [March, 

not  necessarily  be  binding  upon  the  juiy,  since  he  was  an  employe 
of  the  company  and  therefore  an  interested  witness,  and  his  testimony 
at  best  consisted  largely  of  opinions  and  conclusions.  (McCormick 
v.  Kampmann,  115  S.  W.^  24;  Lake  v.  Earnest  (by  tiiis  court  not 
yet  reported). 

It  is  next  insisted  that  a  verdict  for  appellant  should  have  been 
directed  because  appellee's  cattle  were  shipped  from  Colorado^  Texas, 
to  a  point  in  the  Bepublic  of  Mexico  by  a  continuous  shipment  and 
journey,  and  that  therefore  the  shipment  being  international,  the  stat- 
utes of  Texas  authorizing  a  penalfy  do  not  apply  in  this  case.  The 
evidence  shows,  however,  that  while  appellee  cUd  contemplate  and  did 
actually  finally  ship  his  ca<ttle  to  a  point  in  the  Bepublic  of  Mexico, 
yet  the  only  contract  of  shipment  entered  into  with  appellant  was 
one  for  transportation  from  Colorado  City  to  El  Paso,  Texas.  The 
cattle  were  not  billed  through  to  the  Bepublic  of  Mexico,  and  appel- 
lant in  no  manner  undertook  to  deliver  the  cattle  to  a  connecting 
carrier  at  El  Paso  for  further  transportation  into  the  Bepmblic  of 
Mexico,  or  to  do  otherwise  than  to  deliver  them  to  the  order  of  appel- 
lee at  El  Paso,  Texas.  The  contract  was  therefore  a  complete  con- 
tract looking  to  the  transportation  of  the  property  only  from  one 
point  in  Texas  to  another  point  in  this  State,  and  as  such  fairly  within 
the  rule  announced  by  this  court  in  Gulf,  C.  &  S.  P.  By.  Co.  v. 
Texas,  32  Texas  Civ.  App.,  1,  and  approved  by  our  Supreme  Court, 
97  Texas,  274,  and  by  the  United  States  Supreme  Court,  204  U.  S., 
404;  51  Law  Ed.,  541.  A  single  quotation  from  an  illustration  made 
by  the  United  States  Supreme  Court^in  its  decision  of  the  case  cited 
will  illustrate  the  correctness  of  our  holding:  ^^To  state  the  question 
in  «ther  words,  if  the  only  contract  of  shipment  was  for  local  trans- 
portation, would  the  State  law  in  respect  to  the  mode  of  transportation 
be  set  one  side  by  a  Federal  law  in  respect  to  interstate  transporta- 
tion, on  the  ground  that  the  shipper  intended,  after  the  one  contract 
of  shipment  had  been  completed,  to  forward  the  goods  to  some  place 
outside  the  Stated 

Appellee's  written  requisition  for  cars  was  delivered  to  appellant 
November  28,  1906,  demanding  seven  cars  to  be  delivered  at  Colorado 
on  December  2,  1906;  was  accompanied  by  the  necessary  deposit  of 
one-fourth  the  freight  charges,  and  in  all  respects  complied  with  the 
provisions  of  the  statute  hereinabove  quoted.  Appellee  and  his  father 
were  the  owners  of  the  cattle  and  horses  contained  in  the  shipment 
in  controversy  and  had  them  within  easy  shipping  distance  of  appel- 
lant's pens  at  Colorado,  Texas,  on  the  above  dates  and  until  December 
13,  on  which  day  the  cars  were  actually  furnished.  The  cattle  were 
being  kept  in  a  pasture  about  three  and  one-half  miles  from  the  pens, 
while  the  horses  were  at  a  farm  only  about  one  and  one-half  miles 
away.  They  were  so  near  by  to  appellant's  pens  that  they  could 
easily  have  been  loaded  within  four  or  five  hours  upon  the  delivery 
of  the  cars,  and  were  so  loaded  within  that  time  when  the  cars  were 
finally  furnished.  Under  these  circumstances  we  think  the  appellee 
was  such  owner  of  the  property  as  was  entitled  to  recover;  that  he 
had  shown  tihat  the  property  was  "on  hand"  at  the  time  of  his  requi- 
sition for  cars,  and  the  jury  were  authorized  to  find  from  the  evi- 
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dence  that  appellant's  failure  to  famish  cars  within  the  time  de- 
manded was  without  sufficient  legal  excuse. 

Neither  do  we  find  any  error  in  the  (tourt's  rulings  in  giving  or 
refusing  charges. 

The  judgment  is  excessive,  however,  in  that  the  penalty  was  allowed 
for  eleven  days  when  it  should  have  been  for  ten  only.  As  already 
stated,  the  order  was  filed  on  November  28,  and  the  cars  were  to  be 
furnished  on  December  2,  and  were  actually  furnished  on  December 
13.  Excluding  from  the  computation  December  2,  for  appellant  had 
all  of  that  day  on  which  to  make  the  delivery,  and  excluding  also 
December  13,  for  there  was  not  a  default  on  that  day,  there  remain 
only  ten  days  for  which  the  penalty  should  be  inflicted,  and  the  judg- 
ment is  therefore  excessive  in  the  sum  of  one  hundred  and  seventy- 
five  dollars.  The  appellee  has  offered  to  remit  ikia  sum  if  we  hold  it 
to  be  erroneous,  and  the  judgment  is  therefore  reformed  so  as  to  be 
for  the  sum  of  seventeen  hundred  and  fifty  dollars,  and  as  thus  re- 
formed is  affirmed. 

Reformed  and  affirmed. 

Writ  of  error  granted.    Affirmed.     103  Texas. 


D.  C.  Brant  v.  J.  T.  Lane  et  al. 

Decided  March  13,  1909. 

1^— Trustee's  Sale— Ohatteli— Deliyery  of  Possesilon. 

The  fact  that  at  the  time  of  a  sale  of  personal  property  by  the  trustee 
in  a  deed  of  trust,  the  property  was  not  present  at  the  place  of  sale  but 
WIS  within  the  possession  of  a  sheriff  of  another  coilnty  who  was  holding  the 
same  under  legal  process,  would  not  render  the  sale  invalid  in  the  absence 
of  evidence  that  by  an  agreement  between  the  parties  delivery  of  possession 
was  a  condition  precedent  to  the  validity  of  the  sale. 

9. — Same — ^Foreelosare  of  Xortgage. 

A  sale  of  mortgaged  property  under  a  deed  of  trust  divests  the  mortgagor 
of  his  title  to  the  property  and  vests  the  same  in  the  purchaser,  and  thereafter, 
when  the  mortffagee  becomes  the  purchaser  of  the  property,  his  relation  to  the 
same  ia  that  of  owner  and  not  of  lien-holder.    The  lien  is  merged  into  title. 

S. — Same — ^Foredosare— Parties. 

Mortgaged  property  was  seized  and  sold  under  execution;  thereafter  the 
mortgagee  caused  the  said  property  to  be  sold  by  the  trustee  in  accordance 
with  the  terms  of  the  mortgage  and  he  became  the  purchaser.  In  a  suit  by 
the  mortgagee  against  the  mortgagor  for  his  debt  and  to  foreclose  the  mortgage 
lien,  held: 

(1)  By  reason  of  the  trustee's  sale,  the  mortgagee  had  no  lien;  the  lien 
had  been  merged   into  title. 

(2)  The  purchaser  at  the  sheriff's  sale  was  not  a  proper  party  to  the 
suit  by  the  mortgagee  against  the  mortgagor  for  debt  and  foreclosure. 

(3)  A  plea  oi  privilege  by  the  purchaser  at  sheriff's  sale  to  be  sued  in 
the  county  of  his  residence  when  joined  in  said  suit  by  the  mortgagee  against 
the  mortgagor,  should  have  been  sustained. 

4. — Judgment — ^Absence  of  Pleading. 

When  in  a  suit  for  debt  the  defendant  filed  no  answer  asking  for  such 
relief,  it  was  error  for  the  court  to  allow  the  defendant  credit  for  an  amount 
whicl)  the  evidence  may  show  he  wa?  entitled  to. 
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5. — ^Plea  of  Privilege — Juriidiotion — Statute  Conitrued. 

Under  provisionB  of  the  Act  of  the  30th  Legislature  (Gen.  Laws,  1907, 
p.  248 )  when  a  plea  of  privilege  is  sustained,  the  icause  should  not  be  dismiaed 
but  should  be  transferred  to  the  proper  county  and  court. 

6.— Cases  BiftinfiroLished. 

Cardwell  y.  Masterson,  27  Texas  Civ.  App.,  591,  and  Cobb  v.  Barber,  92 
Texas,  309,  distinguished. 

Error  from  the  County  Court  of  Jack  Comity.  Tried  below  before 
Hon.  Sil  Stark. 

'Sparer  &  McClure,  for  plaintiff  in  error. — As  said  property  was  not 
present  at  the  time  of  said  sale  by  the  trustee  under  said  chattel  mort- 
gage^ the  sale  was  invalid  and  no  title  passed  to  the  plaintiff  by  reason 
of  said  sale.  Fulghum  v.  Williams,  88  Am.  St.  Sep.,  48;  2  Cobbey, 
Chat.  Mort.,  sec.  969. 

The  court  erred  in  allowing  the  defendant  J.  T.  Lane  a  credit  of 
one  hundred  and  fifty  dollars  on  said  note,  as  said  Lane  had  filed  no 
answer  in  said  cause  asking  any  relief,  and  judgment  by  default  had 
been  rendered  against  him.  Niblett  v.  Shelton,  28  Texas,  548;  Bicks 
V.  Pinson,  21   Texas,  507;  Watson  v.   Newsham,   1%  Texas,  437. 

The  two  causes  of  action  (if  they  may  be  termed  two  causes  of  ac- 
tion) are  connected  with  each  other  and  grow  out  of  the  same  trans- 
action and  may  be  properly  joined,  and  as  the  plaintiff  may  assert  a 
common  or.  alternative  liability  against  all  the  defendants,  they  are 
properly  joined  as  codefendants  in  this  suit.  Templeman  v.  Gresham, 
61  Texas,  50;  Harris  v.  Cain,  41  Texas  Civ.  App.,  139;  Hoskins  v. 
Velasco  NatT  Bank,  48  Texas  Civ.  App.,  246;  Mathonican  v.  Scott, 
87  Texas,  396,  and  cases  therein  cited. 

This  suit  being  instituted  against  the  defendant  Lane,  who  resides 
in  Jack  County,  Texas,  to  recover  balance  due  on  the  note  sued  on 
and  to  foreclose  plaintiff's  chattel  mortgage  lien  on  said  mules,  and 
also  to  recover  their  value  against  the  defendants  Webb  and  Bhoades 
for  unlawfully  converting  them  to  their  own  use,  and  thus  to  subject 
the  mules  or  their  value  to  the  pajrment  of  the  note  sued  on,  the  plain- 
tiff had  the  right  to  join  in  this  suit  both  said  defendants,  and  to  have 
the  rights  of  all  parties  settled  at  one  time  in  one  suit.  Cobb  v.  Bar- 
ber, 92  Texas,  309;  Parlin  &  Orendorff  v.  Moore,  66  S.  W.,  798;  Card- 
well  V.  Masterson,  27  Texas  Civ.  App.,  591;  Sawver  v.  First  Nat'l 
Bank,  93  S.  W.,  153 ;  Sawver  v.  Wiesser  &  Co.,  37  Texas  Civ.  App., 
291 ;  Sun  Ins.  Office  v.  Beneke,  53  S.  W.,  98. 

Nicholson  &  Fitzgerald,  for  defendant  in  error. — No  brief. 

CONNER,  Chief  Justice. — ^Plaintiff  in  error  instituted  this  suit 
against  J.  T.  Lane  upon  a  promissory  note  for  three  hundred  and  fifty 
dollars  and  to  foreclose  a  lien,  evidenced  by  a  trust  deed  which  had 
been  duly  recorded  in  Jack  County,  upon  two  mules,  on  which  it  was 
alleged  defendants  in  error  Webb  and  Bhoades  were  asserting  some 
kind  of  right.  Webb,  among  other  things,  answered  that  the  plain- 
tiff^s  lien  had  been  foreclosed  by  a  sale  of  the  mules  to  plaintiff  by  vir- 
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tue  of  the  power  given  in  the  trust  deed ;  that  the  sole  purpose  of  the 
assertion  of  the  lien  was  to  improperly  give  the  County  Court  of  Jack 
County  jurisdiction  over  his  person;  that  he,  Webb,  had  bought  the 
mules  at  a  sale  by  the  sheriff  of  Parker  County,  in  whose  possession 
the  mules  were  at  the  time  of  plaintiff's  said  purchase,  by  virtue  of 
process  against  J.  T.  Lane,  and  he,  Webb,  pleaded  to  the  jurisdiction 
of  the  court  over  his  person,  and  asserted  his  privilege  of  being  sued 
in  Parker  County,  where  he  resided.  Defendant  Bhoades  answered 
substantially  as  Webb,  and  further,  that  he  had  purchased  the  mules 
from  Webb  after  the  sheriff^s  sale,  and  urged  his  privilege  of  being 
sued  in  Hardeman  County,  where  he  resided.  The  trial  was  before 
the  court  without  a  jury  and  judgment  was  rendered  in  plaintiff's 
favor  against  J.  T.  Lane,  who  made  default,  for  the  amount  sued  for 
less  the  sum  of  one  hundred  and  fifty  dollars,  the  amount  of  plain- 
tiff's bid  at  the  sale  and  purchase  under  the  trust  deed,  and  in  favor 
of  Webb  and  Bhoades  on  their  pleas  to  jurisdiction  and  of  privilege. 

There  is  no  statement  of  facts,  but  we  quote  the  court's  findings, 
which  are  as  follows: 

'^Ist.  I  find  that  at  the  date  of  the  institution  of  this  suit,  and 
also  at  this  time,  J.  W.  Webb  was  a  resident  citizen  of  Parker  County, 
Texas,  and  that  Mathie  D.  Shoades  is  now  a  resident  citizen  of 
Hardeman  County,  Texas,  and  was  at  the  date  of  this  suit  a  resi- 
dent citizen  of  Parker  County,  Texas. 

"2d.  I  find  that  on  February  5,  1907,  J.  T.  Lane  executed  and 
delivered  to  plaintiff,  D.  C.  Brant,  his  promissory  note  for  $350, 
drawing  interest  at  the  rate  of  ten  percent  per  annum  from  date 
until  paid,  said  note  being  due  on  or  before  November  1,  1907;  and 
at  the  same  time,  in  order  to  secure  payment  of  said  above  note,  J.  T. 
Lane  made  and  executed  to  D.  C.  Brant  a  chattel  mortgage  on  the 
following  property:  One  pair  of  work  mules,  one  of  which  was  a 
black  horse  mule  9  or  10  years  old  and  about  fifteen  hands  high,  and 
the  other  a  bay  mare  mule  about  8  years  old  and  fifteen  hands  high; 
also  one  two-horse  wagon  and  set  of  harness;  one  gray  pony  mare,  and 
a  one-fourth  interest  in  crop  of  cotton  grown  on  the  K.  E.  Moore 
farm,  all  of  said  property  being  situated  in  Jack  County,  Texas. 
That  said  mortgage  empowered  trustee  at  request  of  D.  C.  Brant  to 
sell  and  foreclose  lien  out  of  court  by  duly  and  legally  advertising  ac- 
cording to  law;  that  said  mortgage  was  duly  filed  for  registration  in 
Jack  County,  Texas,  on  March  21,  1907. 

"3d.  I  find  that  on  the  18th  day  of  November,  A.  D.  1907,  after 
due  and  legal  notice  had  been  given,  plaintiff  foreclosed  the  above- 
described  chattel  mortgage  out  of  court  according  to  terms  of  same, 
and  caused  to  be  sold  by  the  trustee  named  in  said  chattel  mortgage, 
by  and  with  the  consent  of  the  said  J.  T.  Lane,  all  of  the  property 
mentioned  and  described  in  said  mortgage,  at  the  courthouse  door  in 
Jaeksboro,  Jack  County,  Texas,  to  the  highest  and  best  bidder,  and 
that  plaintiff  became  the  purchaser  of  all  of  said  property  at  said  sale ; 
that  all  the  property  except  the  field  of  cotton  and  the  mules  were 
present  at  said  sale;  that  the  cotton  was  ungathered  and  in  the  field 
near  Gibtown,  Jack  County,  Texas,  and  at  the  time  of  sale  said  mules 
were  in   Parker  County  in  the  possession  of  the  sheriff  of  the  last- 


428  Texas  Civil  Appeals  Reports,  Vol.  54.  [March, 

named  county;  and  all  of  which  was  well-known  to  plaintiff  D.  C. 
Brant  at  the  time  of  sale,  said  possession  of  sheriff  being  without  con- 
sent of  D.  C.  Brant. 

"4th.  I  find  that  on  the  18th  day  of  November,  1907,  the  note  in 
suit  was  credited  with  the  proceeds  of  the  foreclosure  sale,  except  the 
amount  for  which  said  mules  were  sold;  that  same  was  as  follows: 
Wagon  and  harness,  $39;  gray  pony,  $27;  cotton,  $30;  cotton,  $24; 
that  plaintiff  D.  C.  Brant  took  possession  of  all  property  except  the 
mules  aforesaid. 

"5th.  I  find  that  said  mules  were  sold  to  plaintiff,  D.  C.  Brant, 
at  same  time  the  other  property  mentioned  in  said  mortgage  was  sold, 
and  in  the  same  way,  and  the  price  paid  therefor  wa^  $150,  and  that 
said  mules  were  worth  on  the  market  $200. 

"6th-  I  find  that  after  the  foreclosure  sale  of  said  property  in 
Jack  County,  T^exas,  as  aforesaid,  the  said  J.  W.  Webb  purchased  said 
mules  at  Weatherford,  in  Parker  County,  Texas,  for  the  sum  of  $160; 
that  the  said  J.  W.  Webb  afterwards  in  said  county  sold  said  mules 
to  Mathie  D.  Hhoades;  that  said  Mathie  D.  Bhoades  carried  same  to 
his  home  in  Hardeman  County,  Texas. 

^'Conclusions  of  law. — 1st.  I  find  that  the  foreclosure  sale  under  the 
chattel  mortgage  in  Jack  County,  Texas,  was  a  legal  sale,  and  that  in 
the  purchase  of  all  property  at  said  sale,  including  the  mules,  the 
plaintiff  D.  C.  Brant  became  the  owner  of  said  property  by  reason 
thereof. 

"2d.  I  find  that  J.  T.  Lane  should  have  credit  on  the  note  in 
suit  of  $150,  the  purchase  price  of  said  mules;  that  the  said  J.  T. 
Lane  is  still  indebted  to  plaintiff  D.  C.  Grant  in  the  sum  of  $112.25, 
balance  after  sale  of  all  property  mentioned  in  said  mortgage,  and  that 
this  amount  the  plaintiff  D.  C.  Brant  is  entitled  to  his  judgment  for 
same  against  the  said  Lane  alone. 

"3d.  I  find  that  defendants,  J.  W.  Webb  and  Mathie  D.  Bhoades, 
are  not  proper  parties,  and  are  improperly  joined  in  this  suit,  and 
that  this  court  has  no  jurisdiction  over  their  persons.'' 

The  first  assignment  of  error  is  as  follows:  "The  court  erred  in 
holding  that  the  sale  of  the  said  mules  under  said  chattel  mortgage 
was  a  valid  sale,  and  that  the  plaintiff  in  error  became  the  owner  of 
said  mules  by  reason  of  said  foreclosure,''  under  which  plaintiff  in  er- 
ror makes  the  following  proposition:  "As  said  property  was  not 
prespent  at  the  time  of  said  sale  by  the  trustee  under  said  chattel  mort- 
gage, the  sale  was  invalid  and  no  title  passed  to  the  plaintiff  by  reason 
of  said  sale."  The  court's  findings  show  that  the  mules  were  in  posses- 
sion of  the  sheriff  of  Parker  County  at  the  time  plaintiff  purchased 
them  under  the  trust  deed,  and  this  is  the  sole  fact  relied  upon  in 
support  of  the  above  assignment  and  proposition.  But  we  do  not 
think  this  alone  shows  the  invalidity  of  the  sale  under  the  trust  deed. 
Plaintiff  in  error  cites  the  case  of  Fulghum  v.  Williams  Co.  (114 
Ga.,  643),  88  Am.  St.  Bep.,  48,  in  which  it  was  held  that  a  sale  of 
chattels  under  a  power  of  sale  in  a  mortgage  passed  no  title  where  it 
was  shown  that  at  the  time  of  the  sale  the  property  was  in  the  pos- 
session of  a  sheriff  by  virtue  of  an  execution  sued  out  by  a  third  party. 
The  decision  proceeded  upon  the  theory  that  the  sale  under  the  mort- 
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gage  was  a  species  of  foreclosure  of  the  lien;  that  the  property  was  in 
ciistodia  legis,  and  hence  that  a  foreclosure  was  unauthorized.  It  is 
to  be  observed,  however,  that  the  plaintiff  here  presents  no  such  case 
either  by  his  proposition  or  statement.  Nor  has  the  court  found  be- 
yond the  mere  fact  that  the  mules  were  in  possession  of  the  sheriff  at 
the  time  of  the  sale  to  plaintiff,  and  no  evidence  has  been  brought  be- 
fore us  from  which  it  can  be  said  that  the  sheriff's  possession  was  by 
virtue  of  any  valid  process,  thus  leaving  us  to  determine  from  infer- 
ences only  a  fact  necessary,  as  it  seems  to  us,  to  fix  the  status  of  the 
mules  as  in  cusiodia  legis.  The  inferences,  if  any,  are  to  be  indulged 
in  favor  of  the  judgment,  and  if  necessary  to  our  conclusion  we  would 
perhaps  be  warranted  in  holding  that  it  was  not  shown  on  the  trial  of 
this  case  that  the  mules  were  in  custodia  legis  at  the  time  of  the  sale 
under  the  trust  deed. 

But  we  do  not  care  to  avoid  the  force  of  the  decision  upon  such  dis- 
tinction. The  opinion  itself,  on  its  own  facts,  has  been  criticised  and 
weakened — ^we  think  correctly  so — ^by  the  editor  of  the  Lawyers'  Re- 
ports, Annotated,  in  a  note  to  the  case  (volume  1,  p.  1055  of  the  New 
Series)  to  which  we  refer  for  a  more  extended  discussion.  He  ob- 
serves generally,  after  a  review  of  numerous  authorities,  that  "as  to 
the  sale  of  personal  property  in  custody  of  law,  the  weight  of  author- 
ity, as  before  stated,  upholds  the  right  of  the  owner  to  transfer  it  as 
if  it  had  never  been  taken  from  him,  and  to  pass  title,  subject  to  the 
incumbrance  arising  through  lien  and  custody.  He  can  not,  of  course, 
make  an  actual  delivery  of  the  thing  sold,  because  it  is  in  the  hands 
of  the  law,  but  in  such  case  symbolical  delivery  will  do,  and  the  title 
goes  to  the  buyer  subject  to  the  custody.  If  the  lien  springing  from 
file  custody  is  satisfied  the  buyer's  title  becomes  perfect."  Mr.  Tiede- 
man,  in  his  work  on  Sales,  section  84,  p.  107,  in  discussing  the  subject 
of  "Transfer  of  Title,"  says  among  other  things  that :  "Delivery  is  not 
essential  to  the  transfer  of  title  unless  it  be  shown  that  the  parties  did 
not  intend  to  pass  the  title  before  delivery."  To  the  same  general  ef- 
fect are  the  following  authorities:  Griffin  v.  Chubb,  7  Texas,  613-614; 
Brewer  v.  Blanton  &  Devereaux,  66  Texas,  632 ;  Hopkins  v.  Partridge, 
71  Texas,  606;  Eobertson  v.  Hunt,  77  Texas,  321;  Tome  v.  Dubois, 
73  TJ.  S.,  548  (18  Law  Ed.,  943);  Erwin  v.  Arthur,  61  Mo.,  386; 
Tandler  v.  Saunders,  56  Mich.,  142.  It  was  expressly  held  in  Gard- 
ner V.  Bunn,  7  K  E.  A.,  729,  that  an  owner  might  mortgage  personal 
property  at  the  time  under  the  levy  of  an  execution.  To  the  same  ef- 
fect is  the  case  of  Brown  v.  Allen,  35  la.,  309;  Jones  on  Chattel 
Mortgages,  section  and  p.  115.  And  in  the  case  of  Brown  v.  Loesch, 
29  N,  E.  451,  it  was  held  that  an  owner  might  lawfully  sell  chattels 
in  the  possession  of  an  officer  by  virtue  of  an  execution.  It  was  said 
that:  **The  officer,  having  made  a  valid  levy,  has  the  right  to  retain 
possession  and  control  of  the  property  for  the  purpose  of  making  it 
answer  the  demand  of  the  writ.  His  special  property  and  right  of 
possession  continue  so  long  as  the  property  is  needed  to  satisfy  the 
writ.  Freem.  Ex'ns,  sections  135,  267,  268.  The  absolute  title  or 
general  property  in  goods  levied  on  by  virtue  of  a  writ  remains  in  the 
owner,  who  may  sell  them  while  so  in  the  custody  of  the  sheriff,  such 
sale  hieing  subject  to  the  lien  of  the  creditor,  the  execution  plaintiff. 
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and  subject  to  the  officer's  special  title  and  right  to  retain  possession 
for  the  purposes  of  the  writ.'* 

The  right  of  Lane  to  the  property  in  the  mules  in  question  was  one 
that  would  undobutedly  have  descended  to  his  heirs  in  event  of  his 
death,  notwithstanding  the  possession  of  the  sheriff  of  Parker  County, 
whether  by  virtue  of  legal  process  or  not,  and  the  authorities  cited 
above  we  think  support  the  view,  which  we  entertain,  that  in  the  ab- 
sence of  evidence  showing  that  at  the  time  of  the  sale  to  plaintiff  in 
error  delivery  was  a  condition  precedent  to  the  sale,  all  the  title  that 
Lane  had  in  and  to  the  mules  passed  by  virtue  of  the  trustee's  sale  te 
plaintiff,  and  that  hence  the  lien  became  merged  in  the  final  title  thus 
brought  about.  True,  this  title  would  not  avail  plaintiff  to  disturb  the 
officer's  possession,  if  he  had  any  by  virtue  of  legal  process,  but  if  there 
was  a  valid  levy  and  the  officer  held  possession  by  virtue  thereof,  such 
levy  may  have  been  abandoned^  or  if  the  possession  was  wholly  unau- 
thorized or  by  virtue  of  void  process,  we  see  no  reason  why  plaintiff 
by  virtue  of  the  sate  to  him  might  not  be  permitted  in  any  such  event 
to  assert  his  right  in  the  proper  court;  or  even  after  sale  under  valid 
process,  if  any,  to  assert  the  priority,  if  any,  of  his  right  against  the 
purchaser  at  such  sheriff's  sale.  We  do  not  find  any  sound  reason  for 
holding  that  the  case  should  be  otherwise  where  the  sale  is  made  by 
virtue  of  an  express  authority  from  the  owner  to  do  so.  The  author- 
ized agent,  in  this  case  the  trustee,  is  not  required,  as  in  the  case  of 
a  sale  by  an  officer  under  execution,  to  make  delivery  of  the  properly, 
and  it  seems  to  us  that  a  sale  by  one  authorized  to  make  it  is  just  as 
effective  to  pass  the  title  as  if  the  sale  had  been  made  by  the  owner. 
We  feel  the  more  confirmed  in  the  view  above  expressed  by  reason  of 
the  further  fact  that  the  court  finds  that  the  trustee's  sale  was  made 
by  and  with  the  consent  of  J.  T.  Lane,  from  which  in  aid  of  the 
court's  judgment  we  are  perhaps  authorized  to  infer  that  Lane  was 
present  at  the  time  and  was  in  effect  a  party  to  the  sale  by  the  trustee. 
If,  therefore,  the  sale  under  consideration  was  regular,  as  the  court 
finds,  the  lien  was  certainly  merged  in  the  sale,  and  title  to  the  mules 
passed  to  plaintiff  in  error;  for  there  is  nothing  in  the  record  to  show 
that  delivery  of  the  mules  by  Lane  or  the  trustee  was  a  condition  of 
the  sale. 

It  follows,  we  think,  that  if  at  the  time  of  the  institution  of  plain- 
tiff's suit  he  was  without  the  lien  declared  upon,  and  that,  as  we 
should  impute  from  the  court's  judgment  and  findings,  the  assertion 
of  the  lien  was  for  the  sole  purpose  of  giving  the  County  Court  of 
Jack  County  jurisdiction  over  the  persons  of  Webb  and  Shoades,  then 
Webb  and  Rhoades  were  properly  given  the  benefit  of  their  pleas  to 
the  jurisdiction  and  of  privilege  to  be  sued  in  the  counties  of  their 
residence,  for  in  such  case  they  were  not  proper  parties  to  plaintiff's 
suit  against  Lane,  and  his  cause  of  action  against  Webb  and  Rhoades, 
if  any,  being  altogether  different  from  that  against  Lane,  must  be 
asserted  in  the  proper  court  having  jurisdiction  over  said  defendants 
and  over  th«  subject  matter  of  the  suit. 

The  record  sustains  plaintiff's  further  objection  to  the  judgment,  to 
the  effect  that  the  court  erred  in  allowing  J.  T.  Lane  a  credit  of  one 
hundred  and  fifty  dollars  because  Lane  had  filed  no  answer  asking  for 


W09.]  Brant  v.  Lane.  431 

such  relief.  Upon  the  entry  of  the  judgment  by  default,  plaintiff  as 
against  Lane  was  entitled  to  judgment  for  the  amount  of  his  debt 
with  foreclosure  of  lien,  as  alleged,  and  to  this  extent  the  judgment 
must  be  reversed  and  remanded. 

In  another  respect,  also,  we  find  error.  It  seems  undisputed  from 
the  record  that  the  defendant  Bhoades  now  claims  the  mules  in  ques- 
tion by  virtue  of  a  purchase  from  Webb,  and  that  he  took  the  mules 
to  Hardeman  County.  Plaintifif^s  cause  of  action  against  Webb  and 
Bhoades  for  the  conversion  of  the  mules,  which  were  alleged  to  be  of 
the  value  of  two  hundred  and  five  dollars,  is  therefore  triable  in  the 
Comity  Court  of  Hardeman  County.  Hence  the  court,  upon  sustaining 
the  defendants*  pleas  of  privilege,  should  have  transferred  the  cause 
as  against  Webb  and  Bhoades  for  the  alleged  conversion  to  the  County 
Court  of  Hardeman  County,  as  required  by  the  Act  of  the  Thirtieth 
Legislature,  approved  April  18,  1907  (see  General  Laws  1907,  p.  248). 
This  Act  anvends  the  Bevised  Statutes  on  the  subject,  and  among  other 
things  expressly  provides:  "That  whenever  a  plea  of  privilege  to  the 
venne  to  be  sued  in  some  otlier  county  than  the  county  in  which  the 
suit  is  pending  shall  be  sustained,  that  the  court  shall  order  the  venue 
to  be  changed  to  the  proper  court  of  the  county  having  jurisdiction 
of  the  parties  and  the  cause.*' 

The  judgment  of  the  court  will  accordingly  be  reversed  and  the 
cause  remanded  vsdth  direction  to  the  County  Court  of  Jack  County  to 
enter  judgment  in  plaintiff's  favor  as  against  J.  T.  Lane,  as  above  in- 
dicated, with  stay  of  order  of  sale,  however,  until  the  disposition  of  the 
cause  against  Webb  and  Bhoades,  and  in  favor  of  Webb  and  Bhoades 
on  their  said  special  pleas,  entering  the  proper  order  of  transfer  as  to 
them  to  the  County  Court  of  Hardeman  County.  See  Johnson  v. 
Lanford,  decided  by  this  court  November  21,  1908,  reported  in  114 
8.  W.,  693. 

ON   REHEABINQ. 

We  think  this  case  distinguishable  from  the  cases  of  Cardwell  v. 
Masterson,  27  Texas  Civ.  App.,  591,  and  Cobb  v.  Barber,  92  Texas, 
309,  so  earnestly  urged  upon  us  in  the  motion  for  rehearing.  The  case 
first  named  was  a  suit  by  a  landlord  against  a  tenant  to  foreclose  the 
landlord's  lien,  and  against  certain  parties  claiming  as  mortgagees 
under  a  mortgage  from  the  tenant,  for  conversion  of  the  property  sub- 
ject to  the  lien,  and  it  was  held  that  the  suit  against  the  parties  con- 
verting the  property,  residing  elsewhere,  could  be  maintaiifed  in  the 
county  of  the  tenant's  residence.  The  latter  case  was  similar  in  its 
facts  to  the  first,  save  that  the  plaintiff  did  not  seek  a  foreclosure  of 
the  lien  he  asserted.  But  in  disposing  of  the  case  the  Supreme  Court 
said  that:  '^t  is  not  alleged  that  the  mortgagor  had  in  any  manner 
parted  with  his  title  or  equity  of  redemption  in  the  cattle.  Under  the 
facts  as  pleaded  he  has  an  interest  in  the  damages  resulting  from  the 
eonv^ersion  to  the  full  extent  of  the  value  of  the  cattle,  for  although 
he  had  not  paid  the  debt,  it  is  to  his  interest  that  the  damages  should 
go  to  its  extinguishment,''  etc.  It  was  hence  held  that  the  parties 
charged  with  the  conversion  could  be  sued  in  the  county  of  the  debt- 
or's residence,  notwithstanding  they  resided  elsewhere.    In  the  case  be- 
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fore  118,  however,  if  we  were  correct  in  holding  that  the  title  to  the 
mules  alleged  to  have  been  converted  by  the  defendants  in  error  paaeed 
to  plaintiff  in  error  at  the  trustee's  sale  discussed  in  our  original 
opinion  (and  this  position  is  not  assailed  in  the  motion  for  rehearing), 
then  Lane  thereafter  had  no  interest  or  equity  in  the  property,  and 
plaintiff  in  error,  having  title,  was  without  any  lien.  Moreover,  in  this 
case  there  is  a  judgment  in  favor  of  a  special  plea  which  not  only  al- 
leges that  plaintiff  in  error  was  without  lien,  but  also  distinctly 
charges  that:  ^^The  defendant  Lane  is  only  sued  herein  for  the  sole 
and  simple  purpose  of  attempting  to  give  this  court  jurisdiction  over 
the  persons  of  defendants  Mathie  D.  Ehoades  and  J.  W.  Webb."  At 
best,  therefore,  plaintiff's  cause  of  action  against  I^ane  was  for  a  bal- 
ance due  on  a  contract — ^Lane's  note — ^and  against  Webb  and  Bhoades 
for  conversion — ^a  tort.  The  two  can  not  be  properly  joined  at  com- 
mon law,  as  plainly  indicated  in  the  Cobb  v.  Barber  case  relied  upon. 
We  think  the  motion  for  rehearing  must  be  overruled. 

Reversed  and  remanded. 


Walter  Naglb  et  al.  v.  J.  E.  Simmane  et  ux. 

Decided  March  15,  1900. 

1. — ^Demurrer — Pleading  not  Called  to  the  Attention  of  the  Conrt. 

An  assignment  of  error  complaining  that  the  court  erred  in  not  sustaining 
a  general  demurrer  to  a  plea  of  intervention,  is  not  supported  when  it  does 
not  appear  that  the  demurrer  was  called  to  the  attention  of  or  waa  acted  upon 
by  the  trial  court. 

S.— Parol  Svldenoe — ^Xortgage— Deed  Absolute  on  its  Tftoe. 

Ab  between  the  parties  parol  evidence  is  admissible  to  prove  that  a 
deed,  absolute  on  its  face,  was  security  for  debt  and  therefore  a  mortgage. 

3. — Charge— Weight  of  Evidenoe— TTndispnted  Tacts. 

While  it  is  true  that  the  judge  should  not  in  his  charge  assume  that  a 
controverted  fact  has  been  proven,  it  is  equallv  true  that  he  may  assume  the 
truth  of  evidence  when  the  tacts  are  undisputed. 

4. — ^Xortgage — ^Absolnte  Deed — Charge. 

Where  the  husband  and  wife  sought  to  cancel  a  deed  conveying  the 
business  homestead  and  absolute  on  its  face  on  the  ground  that  it  was  a 
mortgage,  a  charge  that  if  they  intended  to  make  an  absolute  deed  to  the 
property,  yet  if  the  wife  understood  at  the  time  she  signed  and  acknowledged 
it  that  the^  had  the  right  "as  explained  by  the  notary"  upon  the  payment 
back  of  said  sum  of  money  to  have  the  property  reconveyed  to  them,  to  find 
for  the  plaintiffs,  was  not  subject  to  objection  as  being  on  the  weight  of 
evidence,  both  the  wife  and  the  notary  who  had  no  interest  having  testifiS  that 
such  explanation  was  made  to  her  by  him  and  their  testimony  being  undisputed. 

6. — Same— Homestead— Intention  of  Oranton. 

The  mere  fact  that  the  husband  and  wife  did  not  intend  by  their  deed, 
which  was  absolute  on  its  lace,  to  convey  the  absolute  title  to  the  business, 
homestead  but  only  to  secure  the  debt,  would  not  determine  the  character  of 
the  conveyance  if  the  grantee  understood  and  accepted  the  deed  as  an  absolute 
conveyance  in  payment  of  his  debt. 

6. — Charge— Invited  Srror. 

A  party  can  not  on  appeal  call  in  question  the  accuracy  of  a  charge  given 
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by  the  judge  when  it  embraces  the  same  instruction  contained  in  a  charg'' 
requested  by  the  party  complaining,  whether  the  requested  charge  be  given  or 
refused,  unless  it  appears  that  the  judge  was  not  misled  in  the  matter  by  the 
requested  charge. 

7.— Same— Homestead — ^Kortgage — ^Deed. 

An  instruction  that  whether  an  instrument  conveying  the  homestead  was 
an  absolute  deed  or  not  depended  on  the  intention  of  the  husband  and  wife 
r^ardless  of  any  intention  or  understanding  by  their  grantee,  was  erroneous; 
but  as  the  defendant  requested  and  the  court  gave  a  charge  to  the  same  effect, 
and  it  did  not  appear  that  the  requested  charge  was  not  responsible  for  the 
error  in  the  general  charge,  he  must  be  held  to  have  invited  the  error. 

Appeal  from  the  District  Court  of  Austin  County.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

Bell,  Johnson,  Maiihaei  &  Thompson  and  C.  0.  Krueger,  for  appel- 
lants.— ^The  court  erred  in  permitting  the  plaintiff  and  intervener  to 
introduce  evidence  of  an  independent  verbal  contract  varying  the 
terms  of  the  written  deed,  which  was  a  violation  of  the  well-settled 
principles  of  law  regulating  the  introduction  of  evidence,  and  in  charg- 
ing the  jury  that  if  they  believe  that  such  contract  was  made,  or  that 
it  was  the  understanding  of  plaintiff  and  intervener  at  the  time  of  the 
signing  and  acknowledging  of  the  deed  that  said  deed  was  or  should 
operate  as  a  mortgage,  then  to  find  for  plaintiff.  Said  charge  was  in 
contravention  of  the  statute  of  frauds.  A  contemporaneous  parol 
agreement  can  not  be  set  up  to  vary  the  terms  of  a  written  contract. 
Hunt  V.  White,  24  Texas,  650;  Bedwell  v.  Thompson,  25  Texas  Sup., 
246;  Paires  v.  Cockerell,  88  Texas,  428. 

A  court  shall  not  charge  upon  the  weight  of  the  evidence.  The 
court  in  its  charge  instructed  the  jury  as  follows:  "The  subsequent 
act  of  the  plaintiff  and  wife  in  dealing  with  said  property  as  by  rent- 
ing or  otherwise,  was  introduced  only  as  a  circumstance  to  enable  the 
jury  to  determine  the  intent  of  the  deed  at  the  time  of  the  execution, 
and  even  if  the  deed  was  originally  for  the  purpose  of  borrowing  $300 
and  reconveying  the  land  upon  payment  back  of  this  sum,  then  such 
renting  would  not  defeat  the  right  of  plaintiff  to  recover  in  this  suit 
if  the  husband  and  Nagel  intended  to  make  an  absglute  deed  to  the 
property,  yet,  if  the  wife  understood  at  the  time  she  signed  and  ac- 
knowledged the  deed  that  they  had  the  right  as  explained  to  her  by 
the  notary,  upon  payment  back  of  said  sum  of  money,  to  have  the  deed 
to  the  propextv  reconveying  it  back,  then  you  shall  find  for  plaintiff. 
Rev.  Civil  Statutes,  art.  1317;  Bell  v.  Hutchings,  41  S.  W.,  200; 
Kershner  v.  Latimer,  64  S.  W.,  237;  Watkins  v.  Cates,  59  S.  W.,  1123; 
White  V.  Epperson,  32  Texas  Civ.  App.,  162;  Missouri,  K  &  T.  Ey. 
Co.  V.  OTonnor,  51  S.  W.,  512. 

Brown  &  Lane,  for  appellees. — A  deed  absolute  on  its  face  may  be 
controverted  by  parol  evidence  showing  that  it  was  intended  as  a 
mortgage.  The  court  should  have  admitted  evidence  showing  the  facts 
and  circumstances  connected  with  and  attending  the  transaction  for 
the  purpose  of  establishing  whether  or  not  the  instrument  in  question 

Vol.  LIV  Civil— 28. 


434  Texas  Civil  Appeals  Reports,  Vol.  54.  [March, 

was  intended  as  an  absolute  deed  or  only  as  a  mortgage  to  secure  an 
indebtedness^  or  a.  mere  defeasance.  Art.  16,  sec.  50  of  the  Constita- 
tion  of  Texas ;  Gibbs  v.  Penny,  43  Texas,  560 ;  Loving  v.  Milliken,  59 
Texas,  423 ;  Smith  v.  Smith,  81  Texas,  45 ;  Marx  v.  Baker,  29  8.  W., 
908. 

The  evidence  npon  any  fact  in  a  case  being  undisputed,  the  court 
may  assume  it  to  be  true  and  submit  a  charge  thereon  to  the  jury, 
and  by  so  doing  does  not  charge  upon  the  weight  of  the  evidence. 
Western  U.  Tel.  Co.  v.  Cooper,  20  S.  W.,  47;  Railway  Co.  v.  Lane, 
79  Texas,  643;  Houston  &  T.  C.  Ry.  Co.  v.  Berling;,  14  Texas  Civ. 
App.,  544;  Reynolds  v.  Weinman,  40  S.  W.,  660;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Rogers,  40  S.  W.,  849;  Railway  Co.  v.  Highnote,  84  S. 
W.,  365. 

A  party  requesting  the  court  to  give  the  jury  a  charge  similar  to 
the  one  he  complains  of  oi;Lght  not  to  be  heard  to  complain.  Railway 
Co.  V.  Sein,  89  Texas,  63  (same  case,  11  Texas  Civ.  App.,  386) ;  In- 
ternational &  6.  N.  Ry.  Co.  V.  Newman,  40  S.  W.,  854;  Dignowity  v. 
Elmendorf,  40  S.  W.,  1006;  Byrd  v.  Ellis,  35  S.  W.,  1070. 


McMEANS,  Associate  Justice. — J.  E.  Simmank  brought  this 
suit  against  appellants  to  set  aside  a  deed  executed  by  himself  and 
wife  conveying  to  Walter  Nagle  a  lot  of  land  in  the  town  of  Shelby. 
He  alleged  in  his  petition  that  being  indebted  to  the  said  Nagle  in  the 
sum  of  $300  for  borrowed  money,  he  and  his  wife,  Auguste  Simmank, 
were  induced  by  Nagle  to  execute,  as  security  for  said  debt,  a  oertain 
instrument  of  writing  conveying  said  lot,  which  was  in  the  form  of  a 
deed,  but  which  was  intended,  and  was  understood  by  all  the  parties 
at  the  time,  to  be  a  mortgage.  He  further  alleged  that  the  lot  in 
question  at  the  time  of  the  execution  and  delivery  of  the  instrument 
was  his  business  homestead  and  had  continued  to  be  such  up  to  the 
time  of  trial,  and  that  the  said  mortgage  was  void,  but  that  the  same 
cast  a  cloud  upon  his  title.  He  prayed  for  judgment  for  the  title  and 
possession  of  the  lot,  and  that  the  instrument  as  a  cloud  upon  his 
title  be  canceled.  Other  allegations  of  the  petition  need  not  be  no- 
ticed as  it  is  deemed,  in  view  of  the  disposition  we  make  of  the  case, 
that  what  we  have  above  stated  is  sufficient  to  an  understanding  of 
this  opinion.  Mrs.  Simmank  intervened,  making  substantially  the 
same  allegations  as  those  contained  in  the  petition  of  her  husband. 

Defendants  answered  by  general  denial,  "not  guilty,'^  the  statute 
of  limitations  of  three  years,  estoppel  and  laches,  and  purchase  of  the 
lot  by  defendant  Nacyle  from  the  plaintiff  and  intervener.  They  also 
demurred  to  the  plea  of  intervention  of  Mrs.  Simmank.  The  ease  was 
tried  before  a  jury  and,  upon  a  verdict  and  judgment  in  favor  of 
plaintiffs,  defendants  have  appealed. 

The  evidence  warranted  the  jury  in  finding  that  the  instrument 
was  a  mortgage  and  that  the  land  in  question  constituted  the  business 
homestead  of  appellees  at  the  time  the  mortgage  was  executed  and  de- 
livered and  continuously  since  then  up  to  the  time  of  the  trial. 

It  does  not  appear  that  the  general  demurrer  urged  by  appellants 
to  the  plea  of  intervention  was  called  to  the  attention  of  or  acted  upon 
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by  the  trial  court,  and  there  is  therefore  no  basis  for  appellants'  first 
assignment  of  error  which  complains  that  the  court  erred  in  not  sus- 
taining it. 

By  the  second  assignment  appellants  complain  of  the  action  of  the 
court  in  permitting  plaintiff  and  intervener  to  introduce  evidence  of  a 
?erbal  contract  varying  the  terms  of  the  written  deed.  The  evidence 
objected  to  was  to  the  effect  that  plaintiff  and  intervener  thought  they 
were' only  giving  a  mortgage  on  the  property,  and  that  it  was  agreed 
and  understood  if  the  debt  was  paid  the  defendant,  Nagle,  would  re- 
convey  the  property.  The  proposition  urged  under  this  assignment 
is  that  a  contemporaneous  parol  agreement  is  not  admissible  to  vary 
the  terms  of  a  valid  written  instrument.  That  parol  evidence  as  be- 
tween parties  is  admissible  to  prove  that  a  deed,  absolute  on  its  face, 
is  security  for  debt,  and  therefore  a  mortgage,  is  no  longer  an  open 
question  in  this  State.  Gulf,  C.  &  S.  P.  Bv.  v.  Jones,  82  Texas,  160; 
Miller  v.  Yturria,  69  Texas,  554 ;  McLean  v.  Ellis,  79  Texas,  398.  The 
assignment  is  overruled. 

The  court  charged  the  jury:  "If  the  husband  and  Nagle  intended 
to  make  an  absolute  deed  to  the  property,  yet  if  •  the  wife  understood 
at  the  time  she  signed  and  acknowledged  the  deed  that  they  had  the 
right,  as  explained  by  the  notary,  upon  the  payment  back  of  said  sum 
of  money  to  have  the  deed  to  the  property  reconveying  it  back  to  them, 
you  shall  find  for  the  plaintiff.^*  It  is  complained  that  this  part  of 
the  charge  was  upon  the  weight  of  the  evidence  in  that  it  assumes 
that  the  notary,  at  the  time  he  took  Mrs.  Simmank^s  acknowledgment 
to  the  deed,  explained  to  her  that  the  property  would  be  reconveyed 
by  Nagle  upon  the  payment  of  the  sum  borrowed  by  her  husband 
from  him.  Both  Mrs.  Simmank  and  the  notary,  who  appears  to  have 
no  interest  in  the  subject  matter,  testified  that  such  explanation  was 
made  to  Mrs.  Simmank  by  the  notary  when  she  signed  and  acknowl- 
edged the  deed,  and  their  testimony  was  undisputed.  While  it  is  true 
that  the  jlidge  should  not  in  his  charge  assume  that  a  controverted 
fact  has  been  proven,  it  is  equally  true  that  he  may  assume  the  truth 
of  evidence  where  the  facts  -are  undisputed.  (Bonner  v.  Green,  6 
Texas  Civ.  App.,  96;  Wintz  v.  Morrison,  17  Texas,  387;  International 
&  6-  N.  B.  B.  Co.  V.  Stewart,  57  Texas,  166.)  There  was  no  error  in 
the  charge  in  the  particular  complained  of,  and  the  assignment  pre- 
senting the  point  is  overruled. 

The  court  charged  in  jury,  in  effect,  that  if  Simmank  understood,, 
or  his  wife  understood,  that  they  had  the  right  upon  payment  to  Nagle 
of  the  amount  expressed  in  the  deed,  to  have  the  land  reconveyed  to 
them,  then  the  deed  would  be  void  and  convey  no  right  or  title  to 
their  business  homestead,  and  in  such  event  to  find  for  plaintiff.  This 
charge  is  made .  the  basis  of  appellants'  fourth  assignment  of  error. 
The  mere  fact  that  Simmank  and  wife  did  not  intend  to  convey  the 
absolute  title  to  the  business  homestead,  but  only  to  secure  the  debt,, 
would  not  determine  the  character  of  the  conveyance  if  Nagle  under- 
stood and  accepted  the  deed  as  an  absolute  conveyance  in  payment  of 
his  debt.  (Kainer  v.  Black,  6  Texas  Civ.  App.,  1 ;  Brewster  V.  Davis, 
56  Texas,  478.)     The  charge  complained  of  was  error;  and  if  it  is 
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an  error  of  which  the  appellants  can  complain  the  judgment  of  the 
District  Court  should  be  reversed. 

Appellees  urge  that  the  error  was  invited  by  appellants  by  the  re- 
quest to  give  a  special  charge  containing  the  same  erroneous  state- 
ment of  law,  and  that  therefore  they  ought  not  to  be  heard  to  com- 
plain, and  they  refer  us  to  a  charge  wherein  appellants  requested  the 
court  to  charge  the  jury,  in  effect,  that  in  order  to  arrive  at  the  inten- 
tion of  the  parties  in  determining  whether  the  instrument  was  a  deed 
or  a  mortgage,  they  must  look  to  all  the  facts  and  circumstances  at 
the  time  of  and  prior  and  subsequent  to  the  execution  of  the  instru- 
ment; and  if  from  such  facts  and  circumstances  they  find  it  was  in- 
tended that  said  instrument  shauld  be  an  absolute  deed,  or  operate  as 
such,  to  find  for  defendants;  ^T)ut  on  the  other  hand,  if  you  believe 
from  all  the  facts  and  circumstances  in  evidence  that  the  said  J.  E. 
Simmank  and  wife,  Auguste  Simmank,  intended  it  only  as  a  mortgage 
to  secure  a  debt  of  $300  to  Walter  Nagle,  then  you  should  find  for 
pkintiflf.*'  This  charge  was  given.  It  will  be  seen  that  in  both  the 
charges — ^that  given  by  the  court,  of  which  the  appellants  complain, 
and  the  charge  given  ^at  appellants'  request,  the  jury  was  instructed 
that  whether  the  instrument  was  an  absolute  deed  or  not  depended  on 
the  intention  of  Simmank  and  wife,  regardless  of  any  intention  or 
underh-tanding  of  Nagle.  It  has  uniformly  been  held  that  a  party  can 
not  on  appeal  call  in  question  the  accuracy  of  a  charge  given  by  the 
judge  when  it  embraces  the  same  instruction  contained  in  a  charge 
requested  by  the  party  complaining,  whether  the  requested  charge  be 
given  or  refused,  unless  it  appears  that  the  judge  was  not  misled  in 
the  matter  by  the  requested  instruction.  (International  &  G.  N.  Ry. 
Co.  V.  Sein,  89  Texas,  67.)  As  said  by  Judge  Brown,  in  the  case 
cited:  *T?he  judge  may  give  a  charge  asked  for  as  it  is  written  by 
counsel,  or  may  embody  it  or  so  much  of  it  as  is  deemed  applicable  to 
the  facts  of  the  case  in  the  charge  prepared  'by  him ;  in  either  event  it 
is  a  ruling  of  the  court  upon  the  question,  made  at  the  request  of 
counsel.'^ 

In  Railroad  Co.  v.  McDonald,  Chief  Justice  Garrett  of  this  court 
says:  "It  does  not  appear  that  the  special  instruction  was  submitted 
in  correction  of  the  general  charge  and  not  before  it  was  given  to  the 
jury.  This  should  have  appeared  affirmatively.  It  is  the  practice  of 
trial  judges  to  cull  from  the  special  instructions  requested  of  them  by 
the  parties  in  the  trial  of  a  case  such  portions  as  they  deem  proper 
and  submit  them  in  the  general  charge,  rejecting  the  special  instruc- 
tions which  may  have  suggested  the  general  charge.  So  in  order  to 
avoid  subjection  to  liability  for  an  invited  error  it  should  aflBimatively 
appear  that  the  special  instruction  was  given  after  the  general  charge 
had  left  the  hands  of  the  trial  judge.'*  See  also  Missouri,  K.  &  T. 
Ry.  V.  Eyer,  96  Texas,  72;  Carbough  v.  State,  49  Texas  Crim.  Rep., 
452.  There  being  nothing  in  the  record  or  in  the  requested  charge  to 
show  that  the  special  charge  requested  by  appellant  was  not  responsible 
for  the  error  in  the  court's  general  charge,  we  think  appellants  must 
be  held  to  have  invited  the  error,  and  they  can  not,  therefore,  be  heard 
to  complain  of  it  here. 

We  have  examined  the  other  assignments  of  error  urged  by  appd- 
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lants  and  are  of  the  opinion  that  no  reversible  error  is  pointed  out  in 
any  of  them.    The  judgment  of  the  District  Court  is  affirmed. 

ON  MOTION  FOR  REHEARING. 

Appellants  insist  that  reversible  error  is  presented  by  their  sixth 
assignment.  This  is  one  of  the  assignments  we  overruled  without  dis- 
cnssion.  It  would  have  been  more  accurate  had  we  said  in  our  opinion 
that  the  assignment  taken  in  connection  with  the  subjoined  statement 
presented  no  reversible  error.  The  assignment  is  based  upon  the  giv- 
ing of  a  special  charge  which  was  or  was  not  proper,  according  to 
whether  the  evidence  did  or  did  not  justify  the  court  in  giving  it. 
The  statement  merely  sets  out  the  special  charge  complained  of,  which 
is  also  copied  in  the  assignment,  and  does  not  set  out  or  refer  to  any 
evidence  upon  which  this  court  can  say  that  the  giving  of  the  charge 
was  improper.    The  motion  for  rehearing  is  overruled. 

Writ  of  error  refused. 


N.  I.  Harris  et  al.  v.  W.  D.  Hill. 

Decided  March  16,  1900. 

1. — Citation — Pnblieatlon — ^Unknown   Owners. 

The  statute  providing  for  citation  by  publication  against  unknown  owners 
of  land,  being  in  derogation  of  common  law  and  ''at  best  but  a  miserable 
substitute  for  personal  service,"  must  be  strictly  followed  in  order  to  confer 
jurisdiction. 

%4 — ^Foreetoffnre  of  Lien  for  Tazei — ^Besoription  of  Land. 

In  an  action  to  foreclose  lien  for  state  and  county  taxes  assessed  against 
unknown  owners,  cited  by  publication,  the  land  being  the  headright  of  A. 
Nether ly,  the  notice  of  suit  as  issued  describing  it  as  the  A.  Wetherby,  and 
the  publication  as  the  A.  Weatheraby  survey,  no  jurisdiction  was  obtained  over 
the  owners  and  the  foreclosure  and  sale  were  insufficient  to  pass  title. 

S.— Judgment — Jurisdiction — Collateral  Attack. 

When  the  judgment  did  not  recite  that  the  court,  by  service  of  proper 
process  had  obtained  jurisdiction  to  render  it,  and  the  record  showed  service 
wholly  invalid,  the  judgment  could  be  collaterally  attacked. 

Appeal  from  the  District  Court  of  Panola  County.  Tried  below  be- 
fore Hon.  W.  C.  Buford. 

F.  H.  Prendergast,  for  appellants. — The  court  erred  in  not  render- 
ing judgment  for  the  plaintiff,  canceling  the  judgment  in  the  tax 
suit  and  the  sheriffs  sale  thereunder,  because  the  citation  issued  in  the 
tax  suit  was  a  citation  to  be  served  by  publication,  and  was  so  served, 
and  the  same  did  not  contain  a  proper  or  sufficient  description  of  the 
land  on  which  the  tax  was  claimed,  and  said  citation  contained  an  er- 
roneous and  misleading  description  of  the  land.  Bev.  Stats.,  art. 
52320 ;  Kenson  v.  Gage,  34  Texas  Civ.  App.,  548;  Stoneman  v.  Bilby, 
96  S.  W.,  51 ;  Hertzorg  v.  Geren,  62  S.  W.,  789. 
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n.  N,  Nelson  and  Brooks  &  Woolworth,  for  appellee. — A  judgment 
rend<ered  by  a  court  of  competent  jurisdiction  can  not  be  attacked 
collaterally  upon  the  question  of  the  regularity  of  the  court  proceed- 
ings.   Kenson  v.  Gage,  34  Texas  Civ.  App.,  548. 

WILLSON,  Chief  Justice. — The  A.  Netherly  survey  of  160  acres 
in  Panola  County  was  patented  to  E.  S.  Board  as  assignee.  By  its 
petition  filed  in  the  District  Court  of  said  county  July  23,  1902,  the 
State  commenced  an  action  against  the  "unknown  owner*'  of  the  land 
to  recover  the  taxes  due  thereon  and  unpaid  for  the  years  1886  to 
1901  inclusive,  together  with  interest,  costs  and  penalties  which  had 
accrued  thereon,  aggregating  the'  sum  of  $41.30.  In  the  petition  the 
land  was  described  as  a  tract  of  160  acres,  the  "A.  Netherly  headright, 
situated  in  Panola  County,  on  the  west  side  of  the  Sabine  River  about 
eighteen  miles  northwest  from  the  town  of  Carthage,"  and  by  its 
metes  and  bounds.  Attached  to  the  petition  was  the  affidavit  of  the 
county  attorney  to  the  effect  that  the  averments  contained  in  the  peti- 
tion were  true  to  the  best  of  his  knowledge  and  belief.  July  24,  1902, 
a  citation  or  notice  for  service  by  publication  on  said  unknown  owner 
was  issued.  It  was  directed  as  follows:  ^To  unknown  owners  and  to 
all  persons  owning  or  having  or  claiming  any  interest  in  the  following 
described  land  delinquent  to  the  State  of  Texas  and  county  of  Panola, 
for  taxes,  to  wit :  One  hundred  and  sixty  acres  of  land,  the  A.  Wether- 
by  headright  in  Panola  County,  Texas,  on  west  side  Sabine  Eiver, 
about  eighteen  miles  northwest  from  the  town  of  Carthage."  Xo  other 
description  of  the  land  was  given  in  the  notice.  As  published  in  a 
newspaper  for  service  on  the  unknown  owner,  defendant  in  the  suit, 
the  notice  was  directed  as  follows:  "To  unknown  owners  and  to  all 
persons  owning  or  having  or  claiming  any  interest  in  the  following  de- 
scribed land  delinquent  to  the  State  of  Texas  and  county  of  Panola 
for  taxes,  to  wit:  One  hundred  and  sixty  acres  of  land,  the  A. 
Weatheraby  headright  in  Panola  County,  Texas,  on  west  side  of  Sabine 
Eiver  about  eighteen  miles  northwest  from  the  town  of  Carthage.^'  Xo 
other  description  of  the  land  or  its  owners  was  given  in  the  notice. 
Without  service  on  the  owners  of  the  land  of  any  other  notice,  on 
April  3,  1903,  the  State  recovered  a  judgment  against  them  for  said 
sum  of  $41.30  and  foreclosing  a  lien  on  the  land  as  described  in  its 
petition.  At  a  sale  made  in  executing  the  judgment,  appellee  Hill  be- 
came the  purchaser  of  the  land,  it  seems.  Appellant  N.  I.  Harris, 
owning  an  undivided  interest  in  the  land,  within  two  years  after  the 
purchase  thereof  by  appellee,  sought  to  redeem  same  from  said  sale, 
and  tendered  to  appellee  double  the  sum  paid  by  him  as  the  purchaser 
thereof  at  the  tax  sale.  Appellee  acknowledged  said  appellant's  right 
to  redeem  to  the  extent  of  her  undivided  interest  in  the  land,  but  de- 
nied her  right,  in  the  absence  of  authority  from  the  owners  of  the 
other  undivided  interests,  to  redeem  as  to  their  interests.  Said  appel- 
lant N.  I.  Harris,  joined  by  her  husband,  then  commenced  this  suit. 
From  a  judgment  in  their  favor  canceling  the  deed  conveying  the  land 
to  appellee,  the  latter  appealed  to  this  court.  Because  of  an  error  of 
the  trial  court  in  sustaining  a  demurrer  to  appellee's  answer,  includ- 
ing a  general  denial,  and  in  the  absence  of  evidence  rendering  the 
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judgment  against  him^  it  was  reversed  and  the  cause  was  remanded 
for  a  new  trial.  (108  S.  W.,  489.)  In  the  court  below  the  pleadings 
were  then  amended,  the  owners  of  the  other  undivided  interests  mak- 
ing themselves  parties  plaintiff.  The  new  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  appellant  N.  I.  Harris  against  appellee  for 
a  one-eeventh  undivided  interest,  and  in  favor  of  appellee  against  all 
the  appellants  for  a  six-sevenths  undivided  interest  in  the  land.  The 
appeal  is  prosecuted  by  the  plaintiflts  in  the  court  below,  the  heirs 
and  vendees  of  the  heirs  of  E.  S.  Board,  the  patentee,  against  the 
judgment  in  appellee^s  favor  for  six-sevenths  of  the  land. 

After  stating  the  case. — The  validity  of  the  judgment  is  attacked 
on  several  grounds.  In  disposing  of  the  appeal  we  have  found  it  nec- 
essary to  consider  only  one  of  the  number.  If  the  owners  of  the  land 
were  unknown  the  law  authorized  notice  of  the  pendency  of  the  suit 
to  be  given  to  them  by  publication,  but  it  required  the  publication  to 
be  of  a  nortice  so  describing  the  land  as  to  identify  it,  and  so  identify 
them  as  the  defendants  in  the  suit.  Sayles*  Stat.,  art.  5232o.  In  no 
other  way  authorized  by  law  could  the  owners  of  the  land,  being  un- 
known, be  so  brought  before  the  court  as  to  empower  it  to  bind  them 
by  its  judgment.  Notice  so  given  was  "at  best  but  a  miserable  sub- 
stitute for  personal  service"  (Hemphill,  C.  J.,  in  Edrington  v.  Alls- 
brooks,  ^1  Texas,  189),  and,  being  in  derogation  of  the  rule  at  com- 
mon law,  must,  to  confer  jurisdiction  on  the  court  to  render  the  judg- 
ment, have  been  strictly  followed.  Brown  on  Jurisdiction,  p.  207;  17 
Ency.  Plead.  &  Prac,  pp.  39,  45.  The  requirements  of  'the  law  in  the 
issuance  and  publication  of  the  notice  Were  ignored.  As  issued  it  was 
to  the  unknown  owners  of  the  A.  Wetherby  survey.  As  published  it 
was  to  the  unknown  owners  of  the  A.  Weatheraby  survey.  As  notice 
to  the  owners  of  the  A.  Netherly  survey  it  was  not  merely  defective; 
it  was  no  notice  at  all.  Had  the  owners  of  the  A.  Netherly  survey 
seen  and  carefully  read  it  as  published  the  notice  would  not  have  ad- 
vised them  that  a  suit  was  pending  against  them.  There  was  no  re- 
cital in  the  judgment  showing  the  court  to  have  determined  that  serv- 
ice of  proper  process  had  been  had  on  the  owners  of  the  land.  There- 
fore, we  need  not  determine  what  would  be  the  effect  of  such  a  recital 
when  the  attack  made  on  the  validity  of  a  judgment  is  a  collateral  one. 
Xot  only  did  it  not  aflSrmatively  appear  from  such  a  recital,  or  from 
the  record,  that  the  court  by  service  of  proper  process  had  acquired 
jurisdiction  to  render  the  judgment  in  question,  but,  on  the  contrary, 
it  affirmatively  appeared,  as  we  have  just  shown,  that  it  had  not  ac- 
quired jurisdiction  to  render  it.  Under  such  circumstances  there  can 
be  no  doubt  about  the  right  of  the  owners  of  the  land  to  attack,  as 
they  have  attacked  it,  the  validity  of  the  judgment.  Earnest  v. 
Glaser,  74  S.  W.,  605 ;  Babcock  v.  Wolflfanth,  35  Texas  Civ.  App.,  512 ; 
Fowler  v.  Simpson,  79  Texas,  611;  Kenson  v.  Gage,  34  Texas  Civ. 
App.,  548;  Brown  on  Jurisdiction,  pp.  189,  192,  194,  245,  248,  249, 
251,  255;  12  Ency.  Plead.  &  Prac,  pp.  175,  196.  The  judgment  in 
the  tax  suit  being  void,  it  follows  that  the  judgment  from  which  this 
appeal  is  prosecjited  is  erroneous 'in  so  far  as  it  was  in  favor  of  appel- 
lee for  a  six-sevenths  undivided  interest  in  the  land.     It  will  be  re- 
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versed,  and  a  judgment  will  be  here  rendered  in  favor  of  appellants, 
annulling  the  judgment  in  the  tax  suit  and  decreeing  the  title  to  the 
land  to  be  in  them  as  against  appellee.  •  The  costs  in  this  court  and  in 
the  court  below  will  be  adjudged  against  appellee. 

Reversed  and  rendered. 


BiOHABD  Tompkins  et  al.  v.  J.  W.  Thomas  bt  ux. 

Decided  March   IS^  1909. 

1. — ^Deed-^Besoription.   of   Land — Omitted   CalL 

Where  the  description  in  a  deed  gave  the  length  and  direction  of  three 
lines,  running  from  the  beginning  point  souths  thence  east,  thence  north 
to  a  well  denned  point,  thence  calling  to  go  'west  and  south  far  enough  to 
include  the  400  acres"  conveyed,  it  was  manifest  from  the  calls  west  and 
south  that  it  was  intended  to  convey  400  acres,  and  it  appearing  that  a  line 
running  from  the  northeast  comer  only  such  distance  west  as  that  a  line  running 
south  from  the  northwest  comer  would  reach  the  beginning  point  would  not 
embrace  400  acres  within  the  boundaries  described,  and  that  in  order  that  the 
tract  should  extend  far  enough  west  to  include  the  quantity  it  was  necessary 
to  run  from  the  northeast  comer  a  certain  distance  which  would  carry  it  far 
beyond  the  point  where  a  line  running  south  would  reach  the  beginning  point, 
but  that  a  line  run  that  distance  from  the  northeast  comer,  thence  a  certain 
distance  to  the  south  boundary  of  the  original  survey  would  include  the  quantity 
but  would  need  another  call  east  with  such  south  boundary  to  close  the 
survey,  it  was  obvious  that  such  a  call  was  inadvertently  omitted  and  could 
be  supplied  with  reasonable  certainty,  and  the  description  waa  sufficient  to 
identify  the  land  and  to  pass  the  title. 

S. — Case  Followed — Case  OTermled. 

Case  followed,  Mansel  v.  Castles,  93  Texas,  414;  case  overruled,  Thomas  v. 
Thompkins,  47  Texas,  Civ.  App.,   692. 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

P.  E.  McMdhan  and  A.  T.  McKinney,  for  appellants. 

Joe  Tf.  Thomas  and  TF.  A.  Johnson,  for  appellees. — ^The  court  did 
not  err  in  its  conclusion  of  law  that  the  deed  from  Cherry  to  Worsham 
of  date  August  28,  1854,  was  insufficient  for  want  of  description,  and 
there  was  no  extrinsic  evidence  to  aid  said  uncertain  description. 
Woflford  V.  McKinna,  23  Texas,  45;  Thomas  v.  Tompkins,  105  S.  W., 
1175;  Mann  v.  Taylor,  69  Am.  Dec.,  750,  4  Jones  Laws,  272;  That- 
cher V.  Matthews,  101  Texas,  122;  Coker  v.  Roberts,  9  S.  W.,  667; 
Norris  v.  Hunt,  51  Texas,  612;  Watts  v.  Howard,  77  Texas,  71;  Hin- 
nink  v.  Jung,  22  S.  W.,  297;  Harris  v.  Shafer,  86  Texas,  314;  2  Dev- 
lin on  Deeds,  sec.  1013. 

McMEANS,  Associate  Justice. — ^This  suit  was  instituted  by  ap- 
pellants against  appellees  to  recover  title  and  possession  of  400  acres 
of  land,  part  of  the  Wm.  Cherry  1,476-acre  survey  in  Tyler  County. 
This  appeal  is  from  a  judgment  in  favor  of  appellees  upon  a  second 
trial.  The  first  trial  resulted  in  favor  of  the  plaintiffs,  and  on  ap- 
peal by  defendants  the  judgment  of  the  District  Court  was  reversed 
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and  the  cause  remanded.  (Thomas  v.  Tompkins,  47  Texas  Civ.  App., 
592.)  Plaintiffs,  appellants  here,  have  shown  themselves  entitled  to  a 
judgment  if  the  deed  from  Wm.  Cherry  to  A.  B.  Worsham,  under 
which  they  claim,  contains  a  sufBcient  description  of  the  land  in  con- 
troversy to  identify  it. 

Appellants'  fifth  assignment  of  error  is  as  follows:  *The  trial  court 
erred  in  its  first  conclusion  of  law,  which  is  as  follows :  'First.  I  con- 
clude that  the  deed  offered  in  evidence  from  Wm.  Cherry  to  A.  B. 
Worsham,  of  date  August  28,  1854,  does  not  describe  the  land  as  set 
out  in  plaintiffs'  petition  with  sufficient  certainty  to  entitle  plaintiffs 
to  recover;  I  therefore  find  for  the  defendants,  there  being  no  extrin- 
sic evidence  to  aid  the  description  of  said  deed,'  because  said  finding 
of  law  is  contrary  to  law  and  the  evidence  introduced  on  the  trial 
of  said  cause  for  the  following  reasons:  The  said  deed  from  Wm. 
Cherry  to  Worsham  does  describe  the  land  sued  for  in  this  case  with 
sufScient  certainty  to  identify  the  same  and  to  pass  the  title  to  said 
land  from  the  said  Cherry  to  the  said  A.  B.  Worsham  by  the  terms 
of  said  instrument,  because  the  terms  of  said  deed  taken  in  connection 
with  the  location  of  the  lines  of  the  tracts  conveyed  out  of  said  survey 
by  the  said  Cherry  to  W.  B.  Dillon  in  1849,  and  to  H.  M.  Farrier  in 
1855,  and  the  recitals  in  said  deeds  as  shown  by  the  evidence  and 
other  extrinsic  evidence  adduced  on  the  trial  of  said  cause,  conclusively 
show  that  the  said  Cherry  intended  to  convey  and  did  convey  to  the 
said  Worsham  the  premises  described  in  plaintiffs'  amended  petition 
and  delineated  on  the  map  thereto  attachea." 

We  are  of  the  opinion  that  the  assignment  must  be  sustained.  The 
description  of  the  land  in  the  deed  from  Cherry  to  Worsham,  under 
which  appellants  claim,  is  as  follows: 

"A  certain  tract  or  parcel  of  land  &  being  in  Tyler  County,  situated 
on  Cypress  Creek,  a  branch  of  Village  Creek,  being  a  part  of  said 
Cherry  headright.  Beginning  at  the  N.  E.  comer  of  a  survey  for 
Elizabeth  Strong,  a  stake  from  which  a  pine  15  in.  dia.,  mkd.  J.  P. 
brs.  S.  72  deg.  W.  3  vrs.,  also  a  pine  15  dia.  mkd.  X  brs.  N.  62  deg. 
30'  E.  1  vr.  Thence  S.  with  the  E.  boundary  line  of  said  survey 
1000  vrs.  to  a  comer  of  said  Cherry  survey,  a  stake  from  which  a  W. 
0.  14  in.  dia.  mkd.  A.  N.  brs.  N.  55  deg.  50'. E.  7  vrs.,  also  a  pine  12 
in.  dia.  mkd.  X  brs.  N.  67  deg.  W.  7  6-10  vrs.  Thence  E.  with  said 
Cherry's  S.  boundary  line  1217  vrs.  to  the  S.  E.  corner  of  said  Cherry 
survey,  a  stake  from  which  a  red  oak  5  in.  dia.  mkd.  A.  N.  brs.  N.  89 
deg.  W.  12  8-10  vrs.  Also  a  W.  0.  3  in.  dia.  mkd.  X  brs.  S.  72  deg. 
15'  N.  11  vrs.  Thence  N.  along  said  Cherry's  E.  boundary  line  1456 
vrs.  to  the  S.  E.  corner  of  A.  B.  Hardin  survey.  Thence  west  and 
south  far  enough  to  include  four  hundred  acres  of  land." 

It  was  clearly  the  intention  of  the  grantor  to  convey  to  Worsham 
400  acres  of  land,  and  in  describing  this  quantity  he  gave  the  length 
and  direction  of  three  lines,  running  from  the  beginning  point  south, 
thence  east,  thence  north  to  a  well-defined  point,  thence  calling  to  go 
west  and  south  far  enough  to  include  the  400  acres  conveyed.  There 
is  nothing  to  indicate  that  the  lines  thus  given  will  not  close,  but  a 
mathematical  calculation  demonstrates  that  a  line  running  from  the 
northeast  comer  only  such  distance  west  as  that  a  line  running  sont'j 
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from  the  northwest  comer  would  reach  the  beginning  point,  would 
not  embrace  400  acres  within  the  boundaries  described.  The  defect 
in  the  description  consisted  in  the  failure  to  state  the  length  of  two 
of  the  lines  and  the  entire  omission  of  a  line  necessary  to  make  the 
survey  close.  That  it  was  intended  to  convey  to  Worsham  400  acres 
is  manifest  from  the  fact  that  the  last  two  calls  show  that  the  tract 
should  extend  far  enough  west  to  include  this  quantity,  and  from  the 
further  fact  that  the  unsold  balance  in  the  tract  of  1476  acres  was 
supposed  to  be  676  acres  as  shown  in  the  recitals  in  the  deed  from 
Cherry  to  Farrier,  after  deducting  the  500  acres  sold  to  Dillon,  as  to 
the  proper  description  to  which  there  is  no  question,  and  the  400  acres 
sold  to  Worsham.  Now,  in  order  that  the  tract  should  extend  far 
enough  west  to  include  the  400  acres  it  was  necessary  to  run  from  the 
northwest  comer  a  distance  of  2283.25  varas,  which  would  cany  it 
far  beyond  the  point  where  a  line  running  south  would  reach  the  be- 
ginning point.  But  a  line  run  from  a  point  2283.25  varas  from  the 
northeast  comer,  and  thence  south  456  varas  to  the  south  boundary 
line  of  the  Cherry  would  include  the  400  acres,  but  would  need  an- 
other call,  viz.,  eaert  with  Cherry's  south  boundary  1066.25  varas,  to 
close  the  survey.  It  is  obvious  that  this  call  was  inadvertently  omit- 
ted. By  supplying  this  line  the  requisite  quantity  is  conveyed,  the 
survey  properly  closed  and  the  description  complete.  The  omission 
by  mistake  of  the  calls  for  one  line  in  a  set  of  field  notes  is  a  matter 
of  not  infrequent  occurrence.  "While,  therefore,  the  proposition  that 
the  calls  of  description  in  question  correct  themselves  and  show  the 
land  intended  to  be  described,  is  not  capable  of  mathematical  demon- 
stration, yet  that  it  is  true  is  reasonably  certain.  Upon  such  certainty 
we  act  in  all  the  highest  concerns  of  life,  and  it  is  suflScient  for  the 
purpose  of  the  law."     Mansel  v.  Castles,  93  Texas,  414. 

As  will  appear  from  our  opinion  rendered  on  the  former  appeal, 
we  held  the  description  of  the  land  in  plaintiffs^  petition  and  in  the 
deed  under  which  plaintiffs  claim  was  so  incomplete  as  to  render  the 
petition  demurrable  and  the'  deed  incompetent  as  evidence  in  the  ab- 
sence of  allegations  of  extraneous  facts  which  would,  clear  up  the  mis- 
description. At  that  time  we  overlooked  the  case  of  Mansel  v.  Cas- 
tles and  our  attention  was  not  call'ed  to  it  in  the  briefs  of  either  party. 
Following  that  case,  we  think  our  opinion  reversing  the  judgment  and 
remanding  the  cause  was  wrong,  and  that  the  judgment  should  have 
been  affirmed.  As  all  the  facts  appear  to  be  fully  developed,  and  as 
the  undisputed  evidence  shows  appellants  are  entitled  to -a  judgment 
for  the  title  and  possession  of  the  land  in  controversy,  this  court  will 
here  render  such  judgment  as  the  court  below  should  have  rendered. 
It  is  therefore  ordered  and  adjudged  that  the  appellants  do  have  and 
recover  of  the  appellees  the  title  and  possession  of  the  land  described 
in  their  petition  and  recover  of  appellee  all  costs  in  this  behalf  in- 
curred, for  which  they  may  have  their  writs  of  possession  and  execu- 
tion. 

Reversed  and  rendered. 

Writ  of  error  refused.    Thomas  v.  Tompkins. 
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J.  M.  Blair  v.  Guaranty  Savings,  Loan  and  Investment  Company. 

Decided  March  16,  1009. 

1.— Homestead— Xortgaere^Subroffatlon. 

Where  husband  and  wife  executed  a  deed  of  trust  on  the  homestead  to 
Becare  a  loan  for  the  purpose  of  taking  up  or  extending  vendor's  lien  notes 
and  a  mechanic's  lien,  with  the  understanding  that  these  were  to  be  assigned 
to  the  mortgagee,  and  the  notes  and  lien  were  so  assigned  together  with  the 
superior  title  of  the  vendor,  the  mortgagee  became  subrogated  U)  all  the  rights 
arising  from  these  liens  andVas  vest^  with  the  superior  title,  and  the  deed  of 
tnist  was  not  void. 


S.— Same — ^Mortgage— Toredoffure— Tax  Lien — ^Redemption. 

The  husband  and  wife  having  submitted  to  a  judgment  foreclosing  the  lien 
under  the  deed  of  trust,  and  the  mortgagee  having  become  the  purchaser  at 
the  foreclosure  sale,  one  claiming  under  a  judgment  against  the  mortgagors 
foreclosing  a  lien  for  taxes,  could  not,  in  a  suit  by  the  mortgagee  to  enforce 
the  right  of  redemption,  set  up  the  claim  that  the  deed  of  trust  was  void 
because  of  the  homestead  character  of  the  property.  The  judgment  established 
conclusively  both  the   debt   and  the  lien. 

S.— Homestead — ^Foreclosure  of  Lien — ^Pleading. 

In  an  action  to  foreclose  a  deed  of  trust  on  homestead  property  it  was 
unnecessary  to  allece  in  the  petition  the  facts  which  rendered  the  lien  valid, 
unless  to  meet  a  derense  that  the  property  was  the  homestead  of  the  mortgagors. 

4.— Judgment — Toreoloinre  of  Tax  Lien — ^Eedemption — Statute — City  Charter. 

Where  the  statute  provides  that  the  proper  persons  shall  be  made  parties 
defendant  in  suits  to  foreclose  tax  liens,  and  that  in  case  of  foreclosure  an 
order  of  sale  shall  issue  and  the  land  be  sold  thereunder  as  in  other  cases  of 
foreclosure,  which  order  of  sale  shall  have  all  the  force  and  effect  of  a  writ  of  ' 
possession  between  the  parties  to  the  suit  and  any  person  claiming  under  the 
defendant  by  any  right  acquired  after  the  filing  of  the  suit;  and  further 
provides  that  the  de^  made  under  such  sale  ''shall  be  held  in  all  courts  of 
law  or  equity  in  this  State  to  vest  a  good  and  perfect  title  in  the  purchaser," 
the  latter  provision  must  be  held  to  mean  a  good  and  perfect  title  as  against 
the  parties  to  the  suit,  and  one  not  made  a  party,  who  holds  under  a  junior 
incumbrance,  bas  the  same  right  to  redeem  from  the  tax  lien  which  is  the 
superior  encumbrance,  as  he  had  before  the  sale.  Charter  of  City  of  Houston, 
art.  3,  sec.   S    (Special   Laws  29th  Leg.   p.    148). 

6.— Eedemption — Sale  for  Taxes  by  Collector — Sales  under  Toreclosnre  of  Tax 

Lien — Statute— City  Charter. 

Section  11,  art.  3  of  the  charter  of  the  city  of  Houston  applies  solely 
to  summary  sales  of  property  delinquent  for  taxes  by  the  tax  collector,  and 
the  redemption  thereof.  When  the  sale  is  under  a  judgment  of  foreclosure  of 
the  tax  lien,  the  procedure  and  right  to  redeem  is  governed  by  section  8,  art.  3, 
of  the  charter,  and  in  such  case  one  having  the  right  to  redeem  is  required  only 
to  pay  the  amount  of  the  claim  for  taxes,  penalties  and  costs,  not  to  include  the 
costs  of  the  tax  suit  or  the  costs  of  the  sale,  with  interest  from  the  date  of 
the  sale  to  date  when  the  amount  is  tendered  with  an  offer  to  redeem. 


Where  the  statute  provides  that  the  sheriff  making  a  sale  under  a  judgment 
foreclosing  a  tax  lien  shall  put  the  purchaser  in  possession  under  the  authority 
of  the  order  of  sale  in  twenty  days,  a  purchaser  can  not  be  required  to  account 
to  one  enforcing  by  suit  the  right  to  redeem  for  rents  while  in  possession  under 
the  process. 

Appeal  from  the  District  Conrt  of  Harris  County.    Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 
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Blair  &  KirkpatricJe,  for  appellant. — ^The  court  erred  in  rendering 
judgment  for  the  plaintiif^  because  plaintiff  failed  to  make  out  a  case 
allowing  it  the  right  to  redeem  the  said  property  from  defendant,  be- 
cause he  did  not  plead  and  prove  that  the  $600  as  the  consideration 
of  the  deed  of  trust  on  the  said  homestead  executed  by  William  and 
Mary  Bartley  on  February  1,  1899,  in  favor  of  the  Guaranty  Savings, 
Loan  and  Investment  Company,  of  Washington,  D.  C,  or  any  part  of 
it,  was  used  to  extinguish  or  extend  the  eight  vendor^s  lien  notes  out- 
standing in  J.  L.  Britton  and  the  mechanic's  lien  outstanding  in  J.  W. 
Winters.  Texas  Land  &  Loan  Co.  v.  Blalock,  13  S.  W.,  12;  Faires 
V.  Cockrill,  31  S.  W.,  190;  Land  Mortgage  Bank  of  Texas  v.  Quanah 
Hotel  Co.,  32  S.  W.,  573;  Dixon  v.  National  Loan  &  Investment  Co. 
of  Detroit,  Mich.,  40  S.  W.,  541;  Hillyer  v.  Wegtfall,  67  S.  W.,  1045; 
Kallman  v.  Ludenecker,  28  S.  W.,  579;  Hill  v.  Harria,  108  S.  W., 
489 ;  Letzerich  v.  Lidiak,  70  S.  W.,  773. 

When  the  mortgagor  conveys  the  mortgaged  property  and  the  mort- 
gagee has  notice  of  the  conveyance,  the  grantee  is. a  necessary  party 
to  a  suit  for  foreclosure,  and  sale  of  the  property  under  a  decree  to 
which  he  is  not  a  party  does  not  affect  his  right.  Davis  v.  Lanier,  61 
S.  W.,  385 ;  Nix  &  Story  v.  Cardwell,  2  Pose/s  XJ.  C,  266 ;  Bradford 
V.  Knowles,  25  S.  W.,  1117. 

A  trustee  under  a  deed  of  trust  does  not  get  the  legal  title.  There- 
fore, the  fee  of  the  property  remaining  wholly  in  the  Bartleys  after 
the  deed  of  trust  was  given,  they  were  the  only  necessary  parties  to 
the  tax  suit.  The  Bartleys  being  pfirties  to  suit  39,043,  their  inter- 
est passed  by  the  said  sale  to  defendant.  The  Bartleys  were  the 
mor^agors,  and  even  though  the  court  be  of  the  opinion  the  Guarantee 
Savings,  Loan  &  Investment  Company  was  a  necessary  party  to  suit 
39,043,  and  that  this  was  a  valid  mortgage  on  the  homestead,  and  that 
plaintiff's  rights  were  not  cut  off  by  said  tax  suit,  yet  the  plaintiff 
stands  today  a  mortgagee  of  the  property,  because  he  did  not  make 
defendant  a  party  to  suit  40,518;  therefore  the  title  of  William  and 
Mary  Bartley  to  this  property  is  in  defendant  J.  M.  Blair,  subject  to 
plaintiff's  mortgage. 

People  V.  Weber,  45  N.  E.^  723  (Illinois),  passing  directly  upon 
this  point,  holds  that  a  mortgagee  of  the  homestead  is  not  a  necessary 
party  to  a  tax  suit  to  foreclose  lien  for  taxes.  Jenkins  v.  Newman,  23 
N.  E.,  683  (Indiana),  holds  that  a  judgment  lien  holder  is  not  a  neces- 
sary party  to  a  tax  suit.  Bradford  v.  Knowles,  25  S.  W.,  1117;  Lock- 
ridge  V.  McCommon,  38  S.  W.,  35. 

A  mortgagee  of  said  property,  in  order  to  redeem  from  said  tax 
sale,  must  pay  the  same  amount  to  the  purchaser  at  said  sale  that  the 
owner  must  pay. 

HutcJieson,  Campbell  &  Hutcheson,  for  appellee. 

REESE,  Associate  Justice. — The  Guaraniy  Savings,  Loan  &  In- 
vestment Company  instituted  this  action  in  the  Distric-t  Court  against 
J.  M.  Blair,  in  trespass  to  try  title  for  a  certain  lot  in  the  city  of 
Houston.  Plaintiff  also  set  up  the  purchase  by  Blair  of  said  lot  under 
a  judgment  for  city  taxes,  and  sought  to  redeem.     Plaintiff   after- 
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wards  abandoned  its  action  of  trespass  to  try  title,  and  the  suit  be- 
came one  solely  to  redeem  from  the  tax  sale.  Upon  trial  plaintiff  had 
judgment  sustaining  its  right  to  redeem  upon  payment  of  the  amount 
of  taxes,  costs  and  penalties  sued  for  in  the  tax  suit,  with  interest 
thereon,  together  with  costs  of  that  suit.  From  the  judgment  defend- 
ant prosecutes  this  appeal. 

The  facts  are  as  follows :  J.  L.  Britton  sold  and  conveyed  the  prop- 
erty to  William  and  Mary  Bartley  January  25,  1896,  reserving  the 
vendor's  lien  to  secure  eight  notes  for  $50  each,  given  for  the  pur- 
chase money.  The  Bartleys  being  desirous  of  securing  an  extension 
of  these  notes  procured  from  the  appellee  a  loan  of  $600.  The  Bart- 
leys, on  February  1,  1899,  executed  to  appellee  a  deed  of  trust  on  the 
property  to  secure  the  $600.  The  money  thus  procured  was  applied, 
in  accordance  with  the  agreement  and  understanding  of  the  parties, 
to  take  up  the  vendor's  lien  notes  aforesaid  and  also  a  mechanic's  lien 
given  by  the  Bartleys,  husband  and  wife,  executed  as  required  by  the 
statute  for  improvements  on  the  property  for  $150,  and  the  vendor's 
lien  notes  and  mechanic's  lien  were  assigned  and  transferred  to  ap- 
pellee, as  was  also  the  superior  title  of  Britton  as  vendor.  The  as- 
signments of  the  notes  and  superior  title  were  dated  March  1,  1899, 
and  of  the  mechanic's  lien  March  7,  1899,  and  were  both  duly  re- 
corded in  March,  1899.  The  deed  of  trust  recites  that  the  money 
vas  for  the  purpose  of  extending  the  vendor's  and  mechanic's  Kens; 
that  the  liens  are  not  waived,  but  appellee  is  expressly  subrogated  to 
the  rights  of  the  holders  thereof  as  additional  security.  At  the  date 
of  the  deed  of  trust  the  property  was  occupied  by  the  Bartleys  as  a 
home  and  they  continued  to  so  occupy  and  use  the  same  until  some- 
time thereafter,  but  abandoned  the  same  prior  to  the  institution  of 
the  suit  to  foreclose  the  said  deed  of  trust,  as  hereafter  set  out. 

On  July  16,  1906,  appellee  instituted  suit  against  the  Bartleys,  hus- 
band and  wife,  on  the  note  for  $600  and  to  foreclose  the  mortgage  or 
deed  of  trust  lien.  This  suit  was  numbered  40,518  in  the  District 
Court  of  the  Sixty-first  District  of  Harris  County.  Service  was  had 
January  22,  1907,  and  thereafter  judgment  was  rendered  against  the 
defendants  for  debt  and  foreclosure,  order  of  sale  was  issued,  under- 
which  sale  was  made,  and  deed  executed  to  appellee. 

In  cause  No.  39,043  in  the  District  Court  of  the  Eleventh  District 
of  Harris  County,  on  October  15,  1906,  the  city  of  Houston  recovered 
judgment  against  William  and  Mary  Bartley  for  $62.15  taxes,  costs 
and  penalties  due  the  city  on  the- property  in  question,  and  foreclos- 
ing tiie  tax  lien  on  the  property.  Order  of  sale  issued  on  this  judg- 
njent,  under  which  appellant  became  the  purchaser  of  the  property 
and  the  property  was  conveyed  to  him.  The  date  of  the  institution 
of  this  suit  is  not  shown.  The  proceedings  in  both  of  the  cases  afore- 
said were  in  all  things  regular.  Appellant  paid  at  the  sale  to  him 
$85.43,  being  the  amount  of  the  tax  judgment,  and  also  costs  of  that 
8uit  and  costs  of  sale.  The  date  of  appellant's  purchase  is  not  shown, 
but  it  seems  to  be  assumed  that  it  was  prior  to  th'e  date  of  service  on 
the  defendants,  Bartleys,  in  cause  No.  40,518.  The  date  of  appellee's 
purchase  is  not  shown,  but  it  appears  that  it  was  subsequent  to  the 
rendition  of  the  judgment  in  the  tax  suit.    Appellee  was  not  made  a 
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party  to  the  tax  suit,  nor  was  appellant  made  a  party  to  the  suit  of 
appellee  against  the  Bartleys.     Appellant  has  had  possession  of  the  ! 

property  since  February  1,  1907,  and  the  rental  value  is  agreed  to  be  i 

$6  per  month.    The  cause  was  tried  February  6,  1908. 

By  the  first  two  assignments  of  error  appellant  questions  the  right 
of  appellee  to  redeem  at  all,  on  the  ground  that  the  property  was  at 
the  time  of  the  execution  of  its  deed  of  trust  the  homestead  of  the 
Hartleys,  and  the  deed  of  trust  therefore  void.  Incidentally  to  this 
the  statement  is  made  that,  in  the  petition  'to  foreclose  the  deed  of 
trust,  no  reference  is  made  to  the  vendor^s  lien  and  superior  title 
transferred  to  appellee,  nor  of  the  mechanic's  lien.  It  is  indisputably 
clear  from  the  evidence  that  the  $600  loan  was  applied  for  by  the 
Hartleys  for  the  purpose  of  taking  up  or  extending  the  vendor's  hen 
notes  and  the  mechanic's  lien,  with  the  understanding  that  these  were 
to  be  assigned  to  appellee  as  additional  security,  and  that  the  money 
was  so  used  and  the  notes  and  mechanic's  lien  assigned  to  appellee, 
together  with  Britton's  superior  title.  Appellee  thus  became  subro- 
gated to  all  the  rights  arising  from  these  liens,  and  became  also  vested 
with  Britton's  superior  title  as  vendor.  It  does  not  matter  that  ap- 
pellee did  not  set  up  these  facts  in  the  suit  to  foreclose  the  deed  of 
trust.  It  was  not  necessary  to  do  so  except  to  meet  a  defense  that 
the  property  was  the  homestead,  on  the  part  of  the  Bartleys.  We 
gather  that  no  defense  was  made  to  this  suit,  the  propierty  having 
been  abandoned.  Independently  of  all  of  this,  however,  having  sub- 
miitted  to  a  judgment  foreclosing  the  lien,  it  would  be  too  late  now 
for  the  Bartleys  to  set  up  the  claim  that  the  deed  of  trust  was  void 
on  account  of  the  homestead  character  of  the  property.  Certainly  ap- 
pellant can  not  be  heard  to  so  impeach  the  judgment.  The  judgment 
establishes  conclusively  both  the  debt  and  lien.  (Barrett  v.  Eastbam, 
28  Texas  Civ.  App.,  189).  This  disposes  of  the  contentions  of  appel- 
lant as  set  out  in  the  first  and  second  assignments  of  error,  which  are 
overruled. 

This  leaves  only  the  question  of  the  amount  required  to  be  paid  by 
appellee  to  redeem  the  property  from  the  tax  sale.  It  is  admitted  by 
appellee  that  the  tax  lien  was  superior  to  its  lien  and  title,  and  its 
right  to  redeem  is  resisted  by  appellant  only  on  the  ground  that  the 
property  was  the  homestead  of  the  Bartleys,  and  therefore  appellee's 
deed  of  trust  was  void,  which  contention,  as  we  have  said,  can  not  be 
sustained.  Both  parties  refer,  in  their  brief,  to  the  provisions  of  sec- 
tion 11,  article  3  of  the  charter  of  the  city  of  Houston  (Special  Acts 
Twenty-ninth  Legislature),  upon  the  question  of  the  right  to  re- 
deem and  the  terms  upon  which  redemption  may  be  had.  This  section 
of  the  charter,  we  think,  applies  solely  to  summary  sales  of  property 
delinquent  for  taxes  by  the  tax  collector  and  the  redemption  thereof, 
and  has  no  application  to  the  present  case  which  is  a  sale  under  a 
judgment  of  foreclosure  of  the  tax  lien,  the  procedure  in  which  is 
prescribed  by  section  8,  article  3  of  the  charter.  Appellee  held  his 
title  and  right  subject  to  the  superior  lien  of  the  city  for  taxes.  He 
had  the  right  to  pay  such  taxes  and  redeem  the  property  from  such 
superior  lien.  This  right  was  not  foreclosed  by  the  judgment  under 
which  appellant  bought,  appellee  not  having  been  a  party  to  that  suit 
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Section  8,  article  3  of  the  charter  provides  that  "the  proper  persons 
shall  be  made  parties  defendant  in  such  suits,  shall  be  served  with 
process  and  other  proceedings  had  therein,  as  provided  by  law  for 
suits  of  like  character  in  the  District  Courts  of  this  State,  and  in  case 
of  foreclosure  an  order  of  sale  shall  issue  and  the  land  be  sold  there- 
under as  in  other  cases  of  foreclosure,  which  order  of  sale  shall  have 
all  the  force  and  effect  of  a  writ  of  possession  between  the  parties  to 
the  suit  and  any  person  claiming  under  the  defendant  by  any  right 
acquired  after  the  filing  of  the  suit/'  It  is  further  provided  that  the 
deed  made  under  such  sale  "shall  be  held  in  all  courts  of  law  or 
equity  in  the  State  to  vest  a  good  and  perfect  title  in  the  purchaser 
thereof."  By  this  is  meant,  we  think,  a  good  and  perfect  title  as 
against  the  parties  to  the  suit.  (2  Cooler,  Taxation,  886;  Blackwell, 
Tax  Titles,  548;  Yenda  v.  Wheeler,  9  Texas,  408;  s.  c,  11  Texas, 
562;  Dyer  v.  Bank  of  Mobile,  14  Ala.,  622;  Stafford  v.  Fizer,  82 
Mo.,  393;  Evans  v.  Bobertson,  92  Mo.,  192;  Nashville  v.  Cowan,  10 
liCa,  209.)  The  question,  however,  is  not  free  from  doubt  under  the 
authorities.  (See  Ferguson  v.  Quinn,  33  L.  B.  A.,  689,  and  authori- 
ties cited  in  note.) 

We  think,  therefore,  that  appellee  was  not  bound,  nor  its  rights 
foreclosed,  by  the  sale  to  appellant.  Not  having  been  made  a  party 
to  that  suit,  appellee,  holding  under  the  junior  encumbrance,  h%is  the 
same  right  to  redeem  from  the  tax  lien,  which  is  the  superior  encum- 
brance, as  it  had  before^  the  sale.  The  sale  and  sheriff's  deed,  so  far 
as  concerns  appellee's  rights,  only  subrogated  appellant  to  the  lien  of 
the  city  of  Houston  for  the  taxes,  tax  penalties  und  tax  costs,  which 
appellant  has  paid.  It  can  not  be  said  that  appellee  should  be  required 
to  pay  double  the  amount  paid  by  the  purchaser  at  the  tax  sale.  The 
provision  of  the  charter  requiring  the  owner  to  do  this  only  (and  spe- 
cially) applies  to  summary  sales  by  the  tax  collector.  (Sections  8  and 
11,  article  3,  charter  city  of  Houston,  Special  Laws  Twenty-ninth 
Legislature;  San  Antonio  v.  Berry,  92  Texas,  319.)  What  appellee 
should  be  required  to  pay  then,  in  order  to  redeem,  is  the  amount  of 
the  claim  of  the  city  for  taxes,  penalties  and  costs,  not  including  the 
costs  of  the  tax  suit  or  the  costs  of  the  sale.  This  amount  is  $62.15, 
and  appellant  is  entitled  to  interest  at  six  percent  upon  this  amount 
from  the  date  of  the  sale  to  him  October  15,  1906,  to  October  15, 
1907,  when  appellee  made  the  tender  and  offered  to  redeem.  (2  Jones, 
Mortgages,  section  1075.)  To  the  extent  that  the  judgment  of  the 
trial  court  required  appellee  to  pay  the  costs  of  the  tax  suit  and  sale, 
it  was  erroneous,  and  the  first  cross-assignment  of  error  of  appellee 
is  sustained. 

By  its  second  cross^ssignment  of  error  appellee  contends  that  ap- 
pellant should  be  required  to  pay  rents  while  in  possession  or,  at  least, 
that  the  rents  should  be  applied  to  the  payment  of  the  amount  of  taxes, 
etc.,  paid  by  appellant.  To  this  we  do  not  agree.  Appellant's  deed 
gave  him  thie  title  and  right  of  immediate  possession  as  against  Bart- 
ley,  who  was  foreclosed.  The  case  of  Bente  v.  Sullivan  (115  S.  W., 
353)  does  not  apply.  The  provisions  of  the  charter  of  the  city  of 
Honston  under  which  the  sale  was  made  especially  provides  that  the 
sherifi  shall  put  the  purchaser  in  possession  under  the  authority  of 
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the  order  of  sale  in  twenty  days.  As  the  case  stands  we  do  not  think 
appellant  should  be  required  to  account  to  appellee  for  rents.  (2 
Jones,  Mortgages,  sections  11,  8;  Benard  v.  Brown,  7  Neb.,  449.) 

None  of  the  assignments  of  error  of  appellant,  or  propositions 
thereunder,  present  any  ground  for  reversal  of  the  judgment.  Upon 
the  first  cross-assignment  the  judgment  will  be  reformed  so  as  to  re- 
quire appellee  to  pay  to  appellant  $62.15  with  interest  at  six  percent 
per  annum  from  October  15,  1906,  to  October  15,  1907,  and  as  thus 
reformed  the  judgment  is  affirmed. 

Reformed  and  affirmed. 


Akebican  Fbkehold  Land  Mortgage  Company  of  London,  Lim- 

•  iTBD,  V.  K.  L.  Brown  et  al. 

Decided  March  17,  1009. 

1. — Charge— Allegatlont  ITiiBiipported  by  EYidenee. 

An  instruction  authorizing  a  verdict  for  plaintiff  upon  a  .finding  from 
the  evidence  that  defendant  had  oonnnitted  any  of  the  wrongs  alleged  in  the 
petition  is  not  ground  for  reversal,  as  submitting  issues  unsuppor^  by  the 
evidence  though  the  petition  contained  allegations  which  there  was  no  evidence 
to  prove,  where  elsewhere  the  charge  expressly  withdrew  from  consideration 
all  matters  pleaded  on  which  no  evidence  was  introduced. 

8. — Charge— Bequested  Xnstmotlon. 

Refusal  of  instructions  withdrawing  certain  elements  of  damages  from 
consideration,  though  it  would  have  b^n  correct  to  give  them,  is  held  no 
ground  for  reversal,  where  from  the  general  course  of  the  trial  and  the  charge 
^ven,  the  jury  could  not  be  presumed  to  have  considered  such  excluded  matters 
in  awarding  damages. 

S. — ^Argument  of  Counsel — Objeotlon. 

Where  improper  argument  of  counsel  was  not  objected  to  when  made,  but 
was  replied  to  by  counsel  in  argument,  it  is  not  ground  for  reversal  though 
urged  in  a  motion  for  new  trial. 

4.— Conspiracy  to  Injure  Business — ^Damages. 

Evidence  considered  and  held  to  support  a  recovery  of  $40,000  actual, 
and  $10,000  exemplary  damages  for  conspiracy  to  destroy  plaintiff's  business 
and  acts  done  and  false  statements  circulated  for  that  purpose. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  be- 
low before  Hon.  Marshall  Surratt. 

Oano,  Oano  &  Oano,  Sleeper  <&  Kendall  and  J.  E.  Yantes,  for  ap- 
pellant.— ^Where  there  is  no  evidence  upon  an  essential  issue  in  the 
case,  or  where  the  evidence  is  such  that  reasonable  minds  could  not 
draw  different  conclusions  respecting  the  particular  issue,  the  mattter 
should  not  be  submitted  to  the  jury.  Here  proof  that  the  defendant 
company,  through  its  controlling  officers,  formed  a  plan,  design  or 
scheme  to  break  the  plaintiffs  up  in  business  or  to  injure  them  in 
their  business  as  loan  agents,  was  necessary  to  their  case;  and  not  only 
were  the  circumstances  such  that  no  reasonable  mind  could  conclude 
that  all  things  were  done,  but  there  was  in  fact  no  evidence  whatever 
in  support  of  that  issue.     Joske  v.  Irvine,  91   Texas,   581;  Lee  v. 
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Bailway  Co.,  89  Texas,  583;  Bailwaj  Co.  v.  Gasscamp,  69  Texas,  547; 
A.  T.  4  T.  Co.  V.  Kersh,  66  S.  W.,  74 ;  Scripture  v.  S.  A.  M.  Co., 
20  Texas  Civ.  App.,  153 ;  Ivey  v.  Bondies,  44  S.  W.,  916 ;  Radlway  Co. 
T.  Grffitji,  159  U.  S.,  603;  Railway  Co.  v.  Ives,  144  U.  S.,'417; 
Griggs  V.  Houston,  14  Otto  (U.  S.),  553. 

The  court  erred  in  refusing  to  give  special  charge  No.  34  requested 
by  defendant  upon  the  trial  of  said  cause,  to  wit:  "If  you  believe 
from  the  evidence  that  the  English  &  Scottish  American  Mortgage  & 
Investment  Company,  Limited,  withdrew  its  business  from  plaintiffs 
on  account  of  the  bad  business  done  for  it  by  plaintiffs,  or  in  its  dis- 
cretion for  any  other  reason,  and  not  because  of  any  false  and  mali- 
cious statements  derogatory  to  plaintiffs,  made  by  the  defendant  com- 
pany, its  agents  or  representatives,  you  will  not  consider  the  loss  of 
said  company  by  plaintiffs  in  arriving  at  your  verdict.'^  There  was 
evidence  that  plaintiffs  made  many  bad  loans  upon  insufficient  security 
and  bad  titles  for  their  companies,  and  were  extravagant  in  their  ex- 
penditures of  money  in  connection  with  real  estate  owned  by  their 
principals,  as  a  result  of  which  there  were  general  rumors  that  plain- 
tiffs were  careless  and  incompetent  loan  agents ;  and  if  plaintiffs'  busir 
ness  as  loan  agents  was  damaged  by  such  general  rumors  so  caused  or 
bronght  about,  defendant  was  not  responsible  for  such  damage  to 
plaintiffs*  business,  and  the  jury  should  have  been  so  charged.  Rail- 
way Co.  V.  Ayers,  83  Texas,  268;  International  &  G.  N.  Ry.  v.  Jack- 
son, 47  Texas  Civ.  App.,  26;  Texas  &  P.  Ryl  v.  Dawson,  34  Texas 
Civ.  App.,  240;  Missouri,  K.  &  T.  Ry.  v.  Renfro,  83  S.  W.,  21; 
Southern  Const.  Co.  v.  Hinkle,  89  S.  W.,  309;  Radlway  Co.  v.  Mc- 
Glamory,  89  Texas,  635;  Railway  Co.  v.  Kiersy,  98  Texas,  590. 

The  loss  of  income  in  a  business  can  only  be  recovered  upon  ac- 
count of  a  tort  inflicted  where  the  business  is  an  established  and  regu- 
lar business,  and  the  decrease  can  be  shown  to  have  resulted  from  the 
pari;icular  tort  in  question,  and  is  ascertainable.  The  loss  of  income 
from  a  business  which  is  irregular  or  fluctuates  or  is  liable  to  change 
is  too  remote* and  speculative  to  be  recoverable.  Alamo  Mills  Co.  v. 
Hercules  Iron  Works,  1  Texas  Civ.  App.,  683;  Houston  &  T.  C.  Ry. 
Co.  V.  Hill,  63  Texas,  381 ;  Central  Coal  Co.  v.  Hartman,  49  C.  C.  A., 
244;  New  York,  etc.,  Co.  v.  Fraser,  130  TJ.  S.,  611;  Tisdale  v. 
Major,  etc.,  68  Am.  St.  Rep.,  272;  Casper  v.  Klippen,  52  Am.  St. 
Bep.,  604;  States  v.  Durkin,  68  Pac,  1091;  Kenyon  v.  Western  IT. 
Tel.  Co.,  35  Pac,  75;  Weis  v.  Whitmore,  28  Mich.,  366;  Smith  v. 
Barnard,  63  N".  Y.,  281;  People's,  etc.,  Ry.  Co.  v.  Louderback,  4  Pa., 
406;  Williams  v.  Wood,  55  Minn.,  323;  Surmer  v.  St.  Paul,  23  Minn., 
408;  Marble  v.  Worcester,  4  Gray,. 395. 

In  an  action  for  damages  to  one's  business  from  alleged  acts  done 
or  statements  made,  such  damage  can  not  be  presumed  to  have  re- 
sulted from  such  acts  or  statements,  but  the  plaintiff,  to  recover,  must 
affirmatively  show,  not  only  that  such  acts  were  done  and  such  state- 
ments made,  but  that  actual  damage  to  the  plaintiffs'  business  re- 
sulted therefrom.  Brown  v.  American  Freehold  Co.,  81  S.  W.,  824; 
1  Sutherland,  Damages,  p.  51  (1884  ed.) ;  8  Eng,  &  Am.  Ency  Law 
(2d  ed.),  614;  Odgers,  Libel  and  Slander  (2d  ed.),  227;  Railway  Co. 
V0I.TJV  Civil— 29. 
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V.  Craft,  102  S.  W.,  170;  Bank  v.  Fritz,  109  N.  W.,  1008;  Railway 
Co.  V.  Hill,  63  Texas,  381;  Mills  Co.  v.  Iron  Works,  1  Texas  Civ. 
App.,  683. 

The  error  of  the  court  in  submitting  to  the  jury  the  i8SUQ3  and  al- 
legations set  out  in  paragraph  eight  of  his  main  charge  and  his  refusal 
to  give  the  special  charges  requested  was  not  cured  by  the  third  para- 
graph of  the  court's  charge  to  the  jury,  wherein  he  told  them  that  all 
allegations  in  the  pleadings  not  supported  by  the  evidence  were  with- 
drawn from  their  consideration,  for  the  reason  that  it  is  the  duty  and 
province  of  the  court  to  determine  whether  or  not  there  be  any  evi- 
dence on  a  particular  issue,  and  it  is  the  duty  and  province  of  the 
jury  to  determine  whether  or  not  the  evidence  is  sufiScient  to  establish 
such  issue,  and  the  court  can  not  by  such  means  shift  his  responsibilil; 
and  duty  to  the  jury.  Patton  v.  Bucker,  29  Texas,  407 ;  Com.  of  Car- 
penters v.  Haywood,  Doug.,  375;  Jewell  v.  Parr  C.  B.,  Doug.,  909; 
Austin  V.  Talk,  20  Texas,  165. 

It  is  the  duty  of  counsel  to  confine  themselves  in  argument  strictly 
to  the  evidence  and  to  the  argument  of  counsel  on  the  other  side ;  and 
it  is  the  duty  of  the  court  to  confine  counsel  to  this  line  of  argument; 
and  when  counsel  make  statements  outside  the  record  which  are  calcu- 
lated to  excite  the  passions  and  prejudices  of  the  jury,  and  the  court 
fails  to  do  its  duty — or  the  statements  are  such  that  the  court's  action 
does  not  probably  remove  their  effect — ^then  the  verdict  (regardless  of 
the  absence  of  objections  from  opposing  counsel)  should  be  set  aside. 
Willis  &  Bro.  v.  McNeill,  57  Texas,  475 ;  Bailway  Co.  v.  Greenlee,  70 
Texas,  562;  Kailway  Co.  v.  Musick,  33  Texas  Civ.  App.,  177;  Bailway 
Co.  V.  Burton,  60  S.  W.,  316,  25  Texas  Civ.  App.,  63 ;  Garritty  v.  Ran- 
kin, 55  S.  W.,  368 ;  Hunstock  v.  Boberts,  65  S.  W.,  677 ;  Bailway  Co. 
V.  Eehn,  82  S.  W.,  527,  36  Texas  Civ.  App.,  553;  Dillingham  v. 
Scales,  78  Texas,  205 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Wallen,  65  Texas, 
568 ;  Wichita  Falls  Valley  Co.  v.  Hobbs,  23  S.  W.,  924,  5  Texas  Civ. 
App.,  34. 

Clarence  H.  Miller,  George  Clark,  0.  L,  Strihling  and  Fisei  &  Mc- 
Clendon,  for  appellees. 

KEY,  Associate  Justice. — The  nature  of  this  suit  is  sufficiently 
indicated  by  the  charge  of  the  trial  judge,  which,  omitting  formal 
parts,  reads  as  follows: 

"Gentlemen  of  the  Jury:  In  this  case  the  plaintiffs  allege  that  R. 
L.  Brown  and  J.  Gordon  Brown,  under  the  name  of  Brown  Brothers, 
had  established  at  Austin  and  in  the  city  of  Waco  a  business  of  loan 
agents,  which  transacted  business  throughout  the  State,  -and  had  from 
1888  to  1898  conducted  the  business  of  lending  money  on  behalf  of 
foreign  corporations,  receiving  for  their  services  a  percent  of  the  an- 
nual interest  as  it  accrued  upon  the  loans  made;  that  th«  plaintiffe 
had  established  a  good  reputation  as  business  men  for  honesty,  prompt- 
ness and  reliability,  and  as  men  who  could  command  money  for  lend- 
ing to  those  who  might  apply  to  them  to  borrow,  and  in  the  transac- 
tion of  the  business  of  loan  agents,  had  established  business  relations 
with  many  people  in  Texas  who  were  borrowers  of  money,  who  had 
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confidence  in  the  plaintiflfs  and  who  would  have  continued  to  do  busi- 
ness with  them  except  for  the  interference  of  the  defendant ;  that  they 
were  appointed  agents  of  the  American  Freehold  Land  Mortgage 
Company  of  London,  Limited,  hereinafter  called  the  defendant  com- 
pany, in  the  year  1888,  and  continued  to  transact  business  as  such 
agents  for  that  company  until  the  year  1898,  during  which  time  a 
profitable  business  was  done  for  said  defendant  company,  for  which 
the  plaintiflfs  received  annually  eight  thousand  dollars;  that  in  the 
year  1898  the  defendant  company  determined  to  change  the  manner 
of  doing  business  in  Texas,  so  as  to  pay  salaries  instead  of  commis- 
sions, as  it  had  done  with  the  plaintiffs;  that  by  reason  of  the  transac- 
tions which  plaintiffs  had  carried  on  as  agents,  lending  money  for  the 
said  defendant  company,  "as  well  as  others,  they  had  established  a  valu- 
able business,  having  loaned  money  to  many  persons,  which  loans  were 
about  to  mature,  and  said  persons  would  require  to  renew  the  loans  or 
to  borrow  money  to  pay  them ;  that  plaintiffs  would  have  been  able  to 
control  that  business  as  agents  of  other  companies  after  the  agency 
for  said  defendant  company  had  been  taken  from  them,  and  to  pre- 
vent this  and  secure  the  plaintiffs'  business  for  themselves,  the  said 
defendant  company  and  R.  B.  King  and  T.  Mallinson,  who  are  al- 
leged to  be  agents  of  the  defendant  company,  fraudulently  and  mali- 
ciously combined,  confederated  together  for  the  purpose  of  weaken- 
ing and  destroying  plaintiffs'  business  influence,  financial  credit  and 
standing,  and  to  break  them  up  and  run  them  out  of  business,  and 
that  by  n^eans  of  the  fraudulent  combination  and  their  acts  done  and 
performed,  alleged  specially  in  the  petition,  the  defendant  succeeded 
in  preventing  the  plaintiffs  from  continuing  their  business  with  a 
large  number  of  their  clients  who  needed  to  borrow  money  and  whose 
loans  in  other  companies  were  maturing,  and  by  the  fraudulent  and 
false  representations  alleged  in  the  petition,  defendant  prevented  said 
persons  from  making  application  to  the  plaintiffs  for  such  loans,  and 
thereby  weakened  and  in  a  large  measure  destroyed  the  business  of  the 
plaintiffs.  It  is  further  alleged  that  the  defendant,  for  the  wicked, 
malicious  and  fraudulent  purpose  before  charged,  circulated  and  pub- 
lished reports  and  statements  to  the  effect  that  the  plaintiffs  were  in- 
solvent and  unabte  to  accommodate  their  customers  who  might  apply 
for  loans,  and  by  the  various  methods  alleged,  interfered  and  pre- 
vented persons  from  applying  to  the  plaintiffs  for  loans,  and  also  by 
such  means  and  false  and  fraudulent  representations  prevented  plain- 
tiffs from  acquiring  agencies  from  other  companies,  which  otherwise 
they  would  have  done,  'so  as  to  enable  plaintiffs  to  furnish  money  to 
those  persons  who  applied  to  them  for  loans. 

^2.  Plaintiffs  have  dismissed  their  ease  as  to  T.  Mallinson  and 
B.  B.  King,  and  they  are  no  longer  parties  to  this  case.  The  defend- 
ant company  denies  the  allegations  in  the  plaintiffs^  petition,  and 
specially  allege  that  on  the  20th  day  of  July,  1899,  plaintiffs  and  de- 
fendant company  made  and  entered  into  an  agreement  wherein  they 
had  a  full  and  complete  settlement  of  all  matters  in  controversy  then 
existing  between  said  company  and  said  plaintiffs,  growing  out  of 
their  relations  as  principal  and  agents  and  on  account  of  the  termina- 
tion thereof,  and  it  alleges  that  no  acts  or  statements  complained  of 
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by  the  plaintiffs  herein  as  committed  or  made  by  its  representatives 
(if  any  were  actually  committed  or  made)  were  committed  or  made 
tmder  its  authority  or  with  its  knowledge  or  consent;  nor  was  any  such 
act  or  statement  ever  ratified  by  it;  that  neither  it  nor  its  representa- 
tives ever  at  any  time  caused  the  plaintiffs  to  lose  any  company  which 
they  had^  not  caused  them  at  any  time  to  lose  any  customer  which 
they  had;  that  neither  the  defendant  nor  its  representatives  at  any 
time  prevented  the  plaintiffs  from  securing  any  new  company,  nor 
did  it  or  its  representatives  at  any  time  prevent  the  plaintiffs  from  se- 
curing any  new  customers;  that  neither  it  nor  its  representatives  at 
any  time  prevented  or  caused  any  company  or  persons  to  desist  from 
loaning  plaintiffs  any  money,  nor  did  it  or  its  representatives  ever  at 
any  time  cause  the  plaintiffs  or  either  of  them  to  suffer  any  damage, 
save  such  as  necessarily  resulted  to  them  by  the  withdrawal  of  defend- 
ant's business  from  them,  which  it  had  a  full  legal  right  to  do,  and 
for  any  results  of  which  it  ie  in  no  way  responsible. 

"3.  All  allegations  of  fact  in  the  pleadings,  in  support  of  which 
no  evidence  has  been  introduced,  are  withdrawn  from  your  considera- 
tion, and  you  will  not  consider  such  allegations  for  any  purpose  in  ar- 
riving at  your  verdict. 

"4.  Under  the  contract  of  employment  of  plaintiffs  by  the  defend- 
ant company,  said  company  retained  the  right  to  discharge  the  plain- 
tiffs at  any  time  for  or  without  cause,  at  its  discretion,  and  hence  the 
plaintiffs  can  not  recover  of  the  defendant  any  damages  for  withdraw- 
ing or  terminating  its  agency  contract  with  the  plaintiffs,  or  for  any 
losses  which  the  plaintiffs  may  have  sustained  by  reason  thereof,  re- 
gardless of  the  motives  said  company  may  have  had  in  withdrawing 
the  same.  When  the  plaintiffs  were  discharged  by  said  company  a 
settlement  of  all  matters  existing  between  them,  growing  out  of  said 
contract,  and  damages  to  the  plaintiffs  on  account  of  the  sending  out 
of  what  is  known  as  the  Francis  Smith  &  Company  letters,  was  made 
and  entered  into  on  July  20,  1899,  under  and  by  virtue  of  which 
both  parties  released  the  other  from  all  liability  for  or  on  account  of 
anything  arising  out  of  or  connected  with  the  former  agency  of  the 
plaintiffs,  and  also  the  Francis  Smith  &  Company  letters;  and  hence 
plaintiffs  can  not  recover  of  the  defendant  any  dam-ages  for  or  on  ac- 
count of  the  Francis  Smith  &  Company  letters  (and  are  limited  in 
the  amount  of  their  recovery  in  this  suit,  if  any,  to  damages  growing 
out  of  the  alleged  wrongs  committed  by  defendant,  through  its  offi- 
cers and  agents,  which  did  not  arise  out  of  and  were  not  connected 
with  the  agency  referred  to,  nor  growing  out  of  the  Francis  Smith  & 
Company  letters,  namely,  alleged  fraudulent  and  malicious  acts  and 
false  declarations  uttered  and  done  by  the  defendant  for  the  purpose 
of  breaking  up  plaintiffs'  business  as  loan  agents  and  running  them  out 
of  such  business) ;  «nd  all  of  the  evidence  which  has  been  admitted, 
touching  the  kind  of  business  done  by  the  plaintiffs  for  the  defendant 
company  and  the  English  and  Scottish  Company,  was  admitted  upon 
the  issue  above  stated,  and  can  only  be  considered  by  you  in  deter- 
mining whether  or  not  the  defendant  committed  the  acts  alleged  for 
the  purpose  alleged,  as  above  stated;  and  the  Francis  Smith  &  Com- 
pany letters  can  only  be  considered  by  you  in  arriving  at  or  determin- 
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ing  the  purpose,  if  any,  of  the  defendant  company  or  its  agents,  in 
doing  the  other  acts  or  making  the  other  statements,  if  any,  which  the 
plaintiffs  charge  were  done  for  the  purpose  of  breaking  np  the  plain- 
tiffs' business  as  loan  agents  and  driving  them  out  of  such  business; 
and  in  no  event  can  they  be  considered  by  you  in  estimating  the 
amount  of  damages,  if  any,  which  plaintiffs  may  have  sustained. 

"5.  Some  evidence  has  been  introduced  regarding  letters  written 
and  statements  made  by  J.  H.  Harrison  and  F.  W.  Norris,  employes 
of  Francis  Smith  &  Company,  and  in  this  connection  you  are  in- 
structed that  you  can  not  consider  these  letters  and  statements  for 
any  other  purpose  whatever,  unless  you  believe  from  the  evidence  that 
Francis  Smith  &  Company  authorized  or  caused  said  acts  and  declara- 
tions to  be  made  or  done;  and  unless  you  believe  from  the  evidence 
that  they  were  so  authorized  you  will  disregard  such  evidence,  and 
not  consider  the  same  in  arriving  at  your  verdict;  but  if  you  believe 
from  the  evidence  that  they  were  so  authorized,  then  you  will  consider 
the  statements  made  and  letters  written  by  them,  or  either  of  them,  if 
any,  in  connection  with  and  as  part  of  the  Francis  Smith  &  Com- 
pany letters. ' 

'*6.  The  plaintiffs  in  this  case  can  not  recover  on  this  suit  any 
damages  on  account  of  the  alleged  statements  of  E.  B.  Hoare,  'If 
Mr,  Brown  had  retained  the  agency,  liquidation  would  have  been  un- 
avoidable,' sued  upon  in  the  English  court,  because  the  judgment  in 
that  court  adjudicated  any  cause  of  action,  if  any,  that  arose  from  the 
use  of  that  expression,  if  same  was  used  by  the  said  Hoare,  and  you 
are  instructed  not  to  consider  any  evidence  as  to  such  statements  for 
any  purpose  whatever. 

"7.  Any  unlawful  act,  done  wilfully  and  purposely  to  the  injury 
of  another,  is,  as  against  that  person,  malicious. 

"8.  Now  if  you  believe  from  the  evidence  that  the  defendant  com- 
pany, acting  through  one  or  more  of  its  controling  oflBcers  and  one 
or  more  of  its  agents  and  employes,  working  in  concert  and  with  a 
common  purpose,  committed  the  acts  or  some  of  them,  or  made  the 
statements  or  some  of  them,  alleged  in  the  petition,  and  did  such  acts 
maliciously,  or  made  such  statements  falsely,  and  committed  such  acts 
or  made  such  statements  in  furtherance  of  a  design  and  intention  to 
break  up  Brown  Brothers  in  business  and  drive  them  out  of  business, 
and  that  Brown  Brothers  were  financially  injured  in  their  business  as 
loan  agents  thereby,  then  you  will  find  for  the  plaintiffs;  and  the  bur- 
den of  pcpof  rests  upon  the  plaintiffs  to  establish  such  facts  by  the 
preponderance  of  the  evidence,  and  if  you  do  not  find  for  the  plaintiffs 
under  this  paragraph  you  will  return  a  verdict  for  the  defendant. 

"9.  By  the  expression  'controling  oflScers,'  as  used  in  the  forego- 
ing paragraph,  is  meant  some  chief  officer  or  vice-principal  of  the 
company,  who  must  be  shown  to  possess  under  and  for  the  company, 
sufficient  authority  and  discretion  to  act  and  speak  for  the  company 
as  if  it  were  present  in  the  person  of  its  managers  speaking  and  act- 
ing for  itself  and  on  its  own  responsibility. 

"10:^  If  you  find  for  plaintiffs  under  paragraph  eight  of  this  charge, 
you  will  assess  the  damages  at  such  sum  as  will  compensate  them  for 
the  actual  financial  loss  or  injury  to  their  business  as  loan  agents  bus- 
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tained  by  them,  and  state  such  amount  in  your  verdict  as  actual  dam- 
ages; and  in  arriving  at  such  sum,  if  any,  you  will  not  take  into  con- 
sideration any  damages,  if  any,  which  may  have  been  sustained  by 
Brown  Brothers  from  any  other  source  or  cause  than  from  the  acts 
and  statements  of  the  defendant,  through  its  officers  and  agents,  if 
any,  as  submirtted  to  you  in  paragraph  eight  hereof. 

*^11.  If  under  the  instructions  hereinbefore  given  you  you  find  for 
the  plaintiffs  actual  damages,  then  you  may  also,  in  addition  to  ac- 
tual damages,  if  in  your  judgment  the  facts  and  circuftistances  in  evi- 
dence warrant,  find  for  the  plaintiffs  such  other  and  further  amount 
as  exemplary  or  puniiive  damages  as  in  your  judgment,  under  all  the 
facts  and  circumstances  in  evidence,  may  seem  to  you  right  and  proper 
as  a  punishment  to  the  defendant  company  for  such  conduct. 

"12.  You  can  not  in  any  event  find  any  exemplary  damages,  un- 
less you  find  for  the  plaintiffs  acttlal  damages,  and  if  you  do  not  find 
that  the  plaintiffs  have  suffered  actual  damages  under  the  instructions 
herein  given  you,  you  will  return  your  verdict  for  the  defendant. 

"13.  If  you  find  for  the  plaintiffs,  you  will  so  say,  and  assess  their 
actual  damages,  under  the  instructions  hereinbefore  given  you,  and 
state  in  your  verdict  how  much  you  find  as  actual  damages;  and  if 
you  find  exemplary  damages,  you  will  state  in  your  verdict  how  much, 
if  any,  you  so  find  as  exemplary  damages. 

"14.  You  are  the  exclusive  judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  to  the  testimony,  and  as  you  find,  so 
say  in  your  verdict.^' 

The  jury  returned  a  verdict  for  the  plaintiffs  for  $40,000  actual  and 
$10,000  exemplary  damages.  Judgment  was  rendered  in  accordance 
with  the  verdict  and  the  defendant,  Land  Mortgage  Company,  has  ap- 
pealed. 

Opinion. — ^This  is  the  third  time  that  this  case  has  come  before  this 
court.  (80  S.  W.,  986;  81  S.  W.,  824;  101  S.  W.,  856.)  On  the  first 
appeal,  which  was  prosecuted  by  the  plaintiffs,  on  certified  question 
submitted  to  the  Supreme  Court,  that  court  held  that  the  plaintiffs* 
petition,  alleging  that  the  defendants  conspired  together  to  ruin  plain- 
tiffs in  their  business  as  real  estate  agents,  and  for  that  purpose  cir- 
culated false  statements  that  plaintiffs  were  bankrupt,  etc.,  and  that 
in  consequence  of  such  representations  plaintiffs*  business  had  been  de- 
stroyed, stated  a  cause  of  action.  The  case  was  reversed  by  this  court 
on  account  of  certain  errors  committed  during  the  trial.  The  second 
'trial  resulted  in  favor  of  the  plaintiffs  and  the  defendant  appealed  and 
secured  a  reversal  of  the  case  because  of  an  error  in  the  court's  charge 
to  the  jury.     That  error  was  cured  at  the  last  trial. 

The  present  appeal  is  presented  in  this  court  upon  seventy  assign- 
ments of  error,  and  a  printed  brief  on  behalf  of  appellant  comprising 
over  200  pages.  Very  many  of  the  questions  presented  were  urged, 
considered  and  decided  against  appellaht  on  the  former  appeals.  How- 
ever, the  case  has  been  given  extended  and  careful  consideration,  and 
no  reason  has  been  found  for  changing  any  of  the  rulings  heretofore 
made.  There  are  some  additional  questions,  some  of  which  w^  d^m 
it  proper  to  consider  in  this  opinion, 
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Error  is  addressed  to  the  eighth  paragraph  of  the  court's  charge, 
the  contention  being  that  it  authorized  the  jury  to  consider  all  of  the 
issues  presented  in  the  plaintiffs'  petition,  although  as  to  some  of 
them  there  was  no  testimony  before  the  jury,  and  as  to  some  others, 
even  if  the  facts  were  as  alleged,  the  plaintiffs  were  not  entitled  to  re- 
cover upon  such  state  of  facts  alone;  and  error  is  also  assigned  upon 
the  refusal  of  certain  requested  instructions,  withdrawing  from  the 
jury  certain  allegations  in  the  plaintiffs'  petition,  because  no  evidence 
was  submitted  tending  to  support  them.  Considering  the  entire  charge 
together,  and  especially  the  third  paragraph,  we  are  of  opinion  that 
no  error  was  committed  in  the  martters  referred  to.  (Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Farmer,  102  Texas,  235.) 

Complaint  is  made  because  the  court  refused  to  give  the  following 
requested  instructions  "If  you  believe  from  the  evidence  that  the 
English  &  Scottish  American  Mortgage  &  Investment  Comjpany,  Lim- 
ited, withdrew  its  business  from  plaintiffs  on  account  of  the  bad  busi- 
ness done  for  it  by  plaintiffs,  or  in  its  discretion  for  any  other  reason, 
and  not  because  of  any  false  and  malicious  statements  derogatory  to 
plaintiffs,  made  by  the  defendant  company,  its  agents  or  representa- 
tives, you  will  not  consider  the  loss  of  said  company  by  plaintiffs  in 
arriving  at  your'  verdict." 

Considering  the  nature  of  the  plaintiffs'  case  as  asserted  in  thieir 
petition  and  as  submitted  to  the  jury  by  the  charge  of  the  court,  we 
are  of  opinion  that  the  refusal  of  the  instruction  referred  to  does  not 
constituti^  reversible  error.  The  very  gist  of  the  plaintiffs'  case  was 
damages  caused  by  the  wrongful  conduct  of  the  defendant,  and  dam- 
ages resulting  from  any  other  cause  were  not  sued  for.  Indulging  the 
presumption  that  the  jury  was  composed  of  men  of  average  intelli- 
gence, it  might  well  be  supposed  that  in  a  case  of  this  magnitude, 
which  the  record  shows  was  on  trial  for  more  than  a  month,  they 
would  understand  without  being  specifically  so  instructed  that  the 
plaintiffs  were  not  entitled  to  recover  for  any  loss  or  injury  which  had 
not  been  caused  by  the  defendant.  However,  in  the  tenth  paragraph 
of  the  charge,  the  court  specifically  instructed  the  jury,  if  they  found 
for  the  plaintiffs,  not  io  take  into  consideration  any  damages  which 
may  have  been  sustained  by  them  from  any  other  source  or  cause  than 
from  the  acts  and  statements  of  the  defendant.  In  view  of  this  in- 
struction, we  see  no  reason  to  suppose  that  the  jury  did  not  fully  un- 
derstand the  scope  of  their  authority,  and  what  was  their  duty  in  that 
regard.  We  do  not  mean  to  say  that  the  refused  instruction  does  not 
embody  a  correct  proposition  of  law,  nor  that  error  would  have  been 
committed  if  it  had  been  given,  but  we  do  not  believe  that  its  refusal 
constitutes  reversible  error  in  this  case.  (Houston  &  T.  C.  Ry.  Co.  v. 
Milam,  60  S.  W.,  591.) 

An  instruction  was  requested,  and  error  is  assigned  upon  its  re- 
fusal, to  the  effect  that  if  there  were  general  rumors  that  the  plaintiffs 
were  careless  and  incompetent  loan  agents,  which  rumors  were  caused 
by  plaintiffs  making  loans  on  bad  titles  and  insufficient  security  and 
extravagance  in  the  management  of  their  business,  and  suffered  dam- 
age on  account  of  such  rumors,  the  defendant  would  not  be  responsible 
for  such  damage.    What  has  just  been  said  in  reference  to  the  other 
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refused  instruction  has  application  to  this.  Both  instrucftions  involve 
the  same  general  proposition  of  law,  to  the  effect  that  the  defendant 
was  not  liable  to  the  plaintiffs  for  ^damage  that  was  not  caused  by  the 
defendant. 

Three  assignments  of  error  complain  because  of  certain  statements 
made  and  language  used  by  the  plaintiffs'  counsel  in  arguing  the  case 
to  the  jury.     Under  these  assignments  but  one  proposition  is  submit- 
ted, which  is  to  the  effect  that  when  counsel  make  statements  outside 
of  the  record  which  are  calculated  to  excite  the  passions  and  prejudices 
of  the  jury,  and  the  court  fails  to  interfere,  then  the  verdict  should  be 
set  aside,  although  such  statements  were  not  objected  to  at  the  time. 
While  that  proposition  is  supported  by  Willis  &  Bro.  v.  McNeill,  57 
Texas,  475,  later  cases  by  the   Supreme  Court  asserting  a  different 
rule  and  hplding  that  such  misconduct,  to  constitute  reversible  error, 
should  be  objected  to  at  the  time,  have  been  followed  by  this  court. 
(Moore  v.   Moore,   73  Texas,  394;  Moore  v.   Rogers,   84  Texas,  2; 
Hogan  V.  Missouri,  K.  &  T.  Ry.  Co.,  88  Texas,  685;  Jones  v.  Smith, 
21  Texas  Civ.  App.,  441 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Brown,  40  S. 
W.,  613;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hockaday,  14  Texas  Civ.  App., 
613;  Tyler  Chair  &  Fum.  Works  v.  St.  Louis  S.  W.  Ry.  Co.,  55  8. 
W.,  350.)     In  this  case  some  of  the  language  used  by  Mr.  Miller  in 
the  opening  address  for  the  plaintiffs  and  objected  to  by  the  defendant 
was  legitimate   and   proper — some   of  it   may   have   extended  beyond 
proper  bounds.     But,  instead  of  objecting  to  it  at  the  time,  the  de- 
fendant's counsel  who  followed  Mr.  Miller,  replied  to  him. and  dis- 
cussed before  the  jury  the  matter  now  complained  of.     He  was  fol- 
lowed by  Mr.  Stribling  for  the  plaintiffs,  who  also  went  outside  of  the 
record  and  discussed  the  matter  which  had  previously  been  discussed 
by  Mr.  Miller  for  the  plaintiffs  and  Mr.   Sleeper  for  the  defendant 
Then  Mr.  Stribling  was  followed  by  Mr.  Yantis  on  behalf  of  the  de- 
fendant, and  the  latter  discussed  tlie  same  question  at  considerable 
length.     In  closing  the  case  for  the  plaintiffs  Judge  Clark,  as  had 
all  the  other  attorneys,  went  out  of  the  record  in  the  same  respect,  and 
then  for  the  first  time  the  defendant  objected  to  that  character  of  ar- 
gument.   Thereupon  Judge  Clark  stated  that  he  withdrew  the  remark 
objected  to  and  requested  the  jury  not  to  consider  it,,  but  stated  that 
the  defendant's  counsel  had  alluded  to  it  and  brought  it  into  the  case 
first.     The  court  stated  to  the  jury  that  if  there  was  any  question 
about  Judge  Clark's  remarks  being  withdrawn,  that  he  would  instruct 
them  not  to  be  influenced  in  any  way  whatever  by  the  remarks  re- 
ferred to.     Some  further  statements  were  then  made  by  the  other  at^ 
tomeys  in  the  case  as  to  who  first  mentioned  the  subject  of  trusts, 
and  Judge  Clark  then  used  certain  language  which  may  have  been  in- 
elegant and  unparliamentary,  but  was  not  calculated  to  improperly  in- 
fluence the  jury  against  the  defendant.     Such  being  the  state  of  the 
record,  we  hold  that  reversible  error  is  not  shown  in  that  regard,  al- 
though a  new  trial  was  asked  on  account  of  improper  argument. 

There  are  several  assignments  of  error  which  assail  the  verdict  of 
the  jury,  the  contention  being  that  there  was  no  evidence  warranting 
any  verdict  against  the  defendant,  and  especially  no  evidence  to  jus- 
tify as  large  a  verdict  as  the  jury  returned.     Appellant  has  cited  au- 
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thorities  in  other  jnirisdictioiiB  indicating  rules,  which,  if  followed  in 
{his  State,  wonld  require  a  reversal  of  the  judgment.  But,  accepting 
the  law  of  this  case  as  established  by  the  Supreme  Court  on  the  first 
appeal,  and  reasoning  by  analogies  furnished  in  other  classes  of  cases, 
we  have  reached  the  conclusion  that  the  verdict  finds  support  in  the 
testimony,  and  should  not  be  set  aside  by  this  court.  The  plaintiffs 
submitted  much  testimony  tending  to  show  a  great  amount  of  diminu- 
tion in  the  volume  of  business  transacted  and  profits  made  by  them 
after  the  commission  of  the  wrongful  acts  by  the  defendant;  and, 
while  it  was  not  shown  with  absolute  certainty  or  mathematical  accu- 
racy that  the  losses  referred  to  were  caused  by  the  wrongful  conduct 
of  the  defendant,  we  can  not  say  that  the  jury  were  not  warranted  in 
concluding  that,  to  a  large  extent,  they  probably  were.  The  law  is, 
to  some  extent,  a  growing  science,  and  in  the  course  of  its  develop- 
ment old  rules  are  sometimes  relaxed  and  even  new  ones  established. 
It  is  now  the  settled  rule  in  this  State  that  in  actions  for  damages  on 
account  of  the  death  of  a  husband,  father  or  son,  the  plaintiff,  if  re- 
covery be  had,  is  entitled  to  such  sum  of  money  as  will  be  equivalent 
to  the  pecuniary  aid  which  such  plaintiff  would  have  received  from  the 
deceased  relative  if  the  defendant  had  not  caused  his  death.  In  such 
a  case  the  jury  may  take  into  consideration  the  life  expectancy  of  the 
deceased,  his  existing  and  prospective  earning  capacity,  and  all  other 
pertinent  circumstances,  and  therefrom  estimate  the  amount  of  dam- 
ages sustained  by  the  plaintiff,  although  if  the  death  of  the  deceased 
had  not  been  caused  by  the  defendant,  it  might  have  resulted  on  the 
following  day  from  some  other  cause.  Thus  it  will  be  seen  that  in  a 
case  of  that  kind,  as  well  as  the  case  at  bar,  the  damages  recoverable 
are,  in  a  sense,  uncertain  and  speculative;  still,  if  it  is  permissible  to 
recover 'them  in  the  one  case,  we  see  no  reason  why  they  should  not 
be  recoverable  in  the  ofther. 

The  verdict  involves  findings  to  the  effect  that  the  defendant,  act- 
ing by  its  controlling  officers  and  agents,  wrongfully  and  maliciously 
committed  some  of  the  acts  charged  in  the  plaintiffs'  petition  and  sub- 
mitted to  the  jury,  and  that  as  a  proximate  result  the  plaintiffs'  busi- 
ness was  injured  to  the  extent  of  $40,000;  and,  in  view  of  the  testi- 
mony, we  adopt  and  approve  such  findings  of  fact. 

All  the  questions  presented  in  appellant's  brief  have  been  consid- 
ered, and  our  conclusion  is  that  no  reversible  error  is  made  to  appear, 
and  that  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

t  Affirmed. 

Writ  of  error  refused. 


Wallace  &  Reed  v.  Beed  Bros. 

Decided  March  17,   1900. 

1^ — Paxtaen — ^Hote — ^Power  to  Borrow  Xoncy. 

A  member  of  a  partnership  entered  into  merely  for  the  purpose  of  operating 
a  eotton  gin,  not  for  trading,  has  no  implied  authority  to  bind  the  firm  by  a 
promiasory  note  for  borrowed  money. 
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8. — Same — duettlon  of  Fact. 

Evidence  considered  and  held  to  present  a  question  of  fact  as  to  whether 
the  business  engaged  in  by  a  partnership  in  running  a  cotton  gin  embraced 
also  the  purchase  of  cotton  and  cotton  seed  on  account  of  the  firm;  the  power 
of  one  partner  to  borrow  money  on  its  note  should  have  been  left  to  the  jury. 
Reed  Bros.  v.  Wallace  &  Reed,  101  S.  W.,  1198,  distinguished. 

S. — Statement  of  Facta — Costs. 

Costs  on  appeal  occasioned  by  the  appellant's  failure  to  brin^  up  a  lawful 
statement  of  facts,  and  by  his  proceedings  to  correct  such  mistcuce,  should  be 
taxed  against  appellant,  though  he  was  successful. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  M.  Furman. 

The  ruling  on  motion  permitting  the  filing  of  the  original  state- 
ment of  facts  herein  was  in  accordance  with  the  opinion  of  the 
Supreme  Court  on  ceri;ified  question.  Wallace  &  Beed  y.  Beed  Bros., 
102  Texas,  314. 

Durrett  &  Pendleton,  for  appellants. — The  express  terms  of  the 
partnership  contract  between  Mrs.  Wallace  and  B.  J.  Beed  limited  the 
partnership  business  to  the  operation  of  the  cotton  gin  owned  jointly 
by  the  partners  for  the  sole  purpose  of  ginning  and  baling  cotton 
for  toll  to  be  collected  in  seed  cotton,  cotton  seed  or  money;  and  pro- 
vided, that  Mrs.  Wallace  should  furnish  all  money  needed  for  part- 
nership purposes.  It  is  elementary  that  one  partner  of  such  a  part- 
nership can  not  execute  a  promissory  note  in  the  firm  name  which  will 
bind  another  partner  without  express  authority.  Bandall  v.  Meredith, 
76  Texas,  683. 

A.  J.  Earns  &  A,  M.  Monteith,  for  appellees. — ^Begardless  of  what 
was  the  private  partnership  agreement  between  Mrs.  Wallace  and  E.  J. 
Beed,  these  parties  engaged  in  a  business  which,  according  to  the  way 
it  was  usually  conducted  in  the  vicinity  of  the  place  where  their  busi- 
ness was  carried  on,  became  a  trading  or  commercial  business  and 
their  partnership  a  trading  partnership  as  to  all  persons  dealing  with 
them  without  notice  of  their  private  agreement ;  and  the  debt  incurred 
by  overdrafts  on  Beed  Brothers  and  the  giving  of  notes  to  cover  the 
same  was  binding  on  the  partnership  and  the  individual  members. 
Bandall  v.  Meredith,  76  Texas,  669;  Beach  on  Partnership,  327. 

KEY,  Associate  Justice. — Appellees  brought  this  suit  against 
appellant,  Mrs.  Eliza  Wallace  and  one  B.  J.  Beed,  seeking  to  recover 
upon  a  promissory  note  executed  by  B.  J.  Beed  in  the  name  of  the 
firm  of  Wallace  &  Beed. 

Mrs.  Wallace  filed  an  answer  in  which  she  denied  the  execution  of 
the  note,  denied  the  authority  of  B.  J.  Beed  to  borrow  money  and 
execute  a  note  in  the  firm  name  of  Wallace  &  Beed,  denied  that  there 
was  any  partnership  between  herself  and  B.  J.  Beed  for  the  purchase 
and  sale  of  cotton  and  cotton  seed  for  profit  or  otherwise,  and  alleged 
that  the  only  partnership  that  existed  between  them  was  for  the  pur- 
pose of  operating  a  cotton  gin,  and  was  a  nontrading  partnership. 

The  undisputed  testimony  shows  that  the  note  sued  on  was  given 
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for  "borrowed  money  obtained  by  R.  J.  Beed,  and  used  by  him  while 
operating  and  at  the  gin  in  purchasing  cotton  and  cotton  seed.  It 
was  also  shown  that  Mrs.  Wallace  did  not  sign  the  note,  nor  authorize 
B.  J.  Reed  to  borrow  the  money  or  sign  the  note,  otherwise  than  as 
such  authority  might  result  from  the  fact  that  he  was  her  partner. 

Like  the  case  of  Reed  Bros.  v.  Wallace  &  Reed,  heretofore  decided 
by  this  court  and  reported  in  101  S.  W.  Bep.,  p.  1198,  the  liability  of 
Mrs.  Wallace  depends  upon  one  question,  and  that  is  whether  or  not 
the  purchase  and  sale  of  cotton  and  cotton  seed  was  within  the  ap- 
parent scope  of  the  partnership.  In  other  words,  whether  or  not  the 
contract  of  partnership,  and  the  manner  in  which  the  business  was 
conducted,  made  it  a  trading  partnership.  If  it  did  R.  J.  Reed  had 
the  power  to  sign  the  firm  name  and  bind  the  firm  by  the  execution 
of  the  note,  and  if  it  did  not,  he  had  no  such  authority.  In  the  former 
case  the  testimony  being  undisputed  and  all  in  favor  of  Reed  Bros., 
we  reversed  and  rendered  judgment  for  them.  At  the  trial  of  this 
case,  and  on  account  of  our  decision  in  the  former  case,  the  trial  judge 
instructed  a  verdict  for  Reed  Bros.,  and  that  instruction  is  assigned 
as  error. 

The  testimony  in  this  case  is  different  in  some  material  respects 
from  that  contained  in  the  former  record.  In  thai)  case  the  uncon- 
troverted  testimony  showed  that  by  the  terms  of  the  contract  of  part- 
nership R.  J.  Reed  was  to  conduct  the  business  as  it  had  been  con- 
ducted by  Mrs.  Wallace^s  husband,  who  had  recently  died;  and  it  was 
shown  by  like  testimony  that  Mr.  Wallace  in  operating  the  gin  pur- 
chased cotton  and  cotton  seed  in  substantially  the  same  manner  as  was 
afterwards  done  by  R.  J.  Reed  while  conducting  the  business  for  him- 
self and  Mrs.  Wallace.  It  was  also  proved  in  the  former  case  and 
by  uncontroverted  testimony,  that  it  was  the  custom  of  those  operating 
gins  in  that  vicinity  and  at  the  time  under  consideration,  to  buy  cot- 
ton and  cotton  seed.  In  ibis  case  there  was  much  testimony  to  the 
same  effect,  but  there  was  some  tending  to  the  contrary;  and  the  tes- 
timony of  Mrs.  Wallace  and  one  or  two  other  witnesses  tended  to 
show  that  Mr.  Wallace,  while  he  operated  the  gin,  did  not  purchase 
any  cotton  and  took  cotton  seed  only  for  the  purpose  of  compensation 
for  ginning  the  cotton. 

Such  being  the  condition  of  the  evidence,  and  without  intimating 
any  opinion  as  to  how  the  case  should  be  decided,  we  hold  that  it 
should  have  been  submitted  to  the  jury,  and  that  the  trial  cdurt  com- 
mitted error  in  directing  a  verdict  for  the  plaintiffs. 

The  transcript  contains  a  copy  of  the  statement  of  facts,  which  ap- 
pellees have  moved  to  strike  out  because  the  existing  law  regulating 
the  subject  requires  the  original  statement  of  facts  to  be  filed  in  this 
court  and  prohibits  the  same  being  copied  in  the  transcript.  That 
motion  has  been  sustained.  (Texas  &  P.  By.  Co.  v.  Stoker,  113  S. 
W.,   3.) 

On  the  same  day  that  the  motion  referred  to  was  filed,  appellant 
tendered  to  the  clerk  of  this  court  the  original  statement  of  facts  and 
filed  a  motion  asking  to  have  it  considered  as  part  of  the  record  in 
this  cause,  and,  if  necessary,  to  issue  a  writ  of  certiorari.  That  mo- 
tion hM  also  been  sustained  to  the  extent  of  permitting  the  original 
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statement  of  facts  to  be  filed  here  and  considered  by  this  court  In 
view  of  these  facts,  we  do  not  think  appellees  should  be  required  to 
pay  all  the  costs  of  this  appeal.  An  appellant  is  responsible  for  the 
condition  of  a  transcript  prepared  for  him  and  by  him  filed  in  the 
Appellate  Court;  and  in  this  case,  if  the  law  had  been  complied  with, 
about  seventy-eight  percent  of  the  transcript  would  have  been  omitted, 
and  neither  the  motion  to  strike  out  nor  the  motion  for  certiorari 
would  have  been  filed  in  this  court.  Hence,  the  costs  resulting  from 
filing  the  two  motions  referred  to  and  seventy-eight  percent  of  the 
cost  of  the  transcript  will  be  adjudged  against  appellants.  All  the 
other  costs  of  the  appeal  will  be  adjudged  against  appellees. 

For  the  error  pointed  out  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Missouri^  Kansas  &  Texas  Bailwat  Company  of  Texas  y. 

John  Neiser. 

Decided  March  17,  1909. 

1. — Evidenee— OroM-Examiiiatloii. 

No  error  appeared  in  refusing  to  require  a  categorical  answer  of  "yes"  or 
**no"  to  a  question  on  cross-examination  which  was  substantiiUly  answered 
otherwise,  and  which  was  upon  immaterial  matter. 

S. — ^Evidence — Leading  Q^iestion. 

Where  a  witness  had  evidently  answered  under  a  misapprehension  of  the 
meaning  of  the  question,  a  further  question  directed  to  the  ascertaining  of  what 
the  witness  in  fact  meant,  was  not  inadmissible  because  leading. 

3. — ^Erldenee — Opinion — Valne. 

No  error  appeared  in  asking  a  witness,  who  had  shown  himself  qualified 
to  give  an  opinion,  as  to  the  market  value  of  hay  per  ton,  over  the  <H>jection 
that  it  had  not  been  shown  that  there  was  a  market  value  therefor  at  such 
time  and  place. 

4. — ^Evidenoe — Opinionr— Intrlnsio  Valne. 

No  error  appeared  in  permitting  a  witness  to  testify  as  to  the  intrinsic 
value  of  pasture  grass,  though  it  was  not  shown  to  have  had  a  market  value. 

5. — ^Evidence— Admissibility. 

Objections  going  only  to  the  weight  of  testimony  can  not  be  urged  against 
its  admissibility. 

6. — ^Evidence— Injury  by  Tire— Damages. 

Injury  to  grass  and  timber  land  by  fire  is  properly  shown  by  establishing 
the  market  value  of  the  land  immediately  before  the  fire  and  that  immediately 
after,  the  proper  measure  of  damages  being  the  difference. 

7. — ^Evidence— Exolnsion — Bill  of  Exceptions. . 

In  order  to  show  error  in  the  exclusion  of  evidence  the  bill  of  exceptions 
should  disclose  what  the  answers  of  the  witnesses  would  have  been  if  admitted. 

6. — ^Evidence — Condition  of  Engine. 

No  error  appeared  in  the  exclusion  of  evidence  as-  to  the  condition  of  the 
appliances  for  preventing  the  escape  of  fire  from  a  locomotive  engine  in 
the  absence  of  proof  identifying  it  as  the  one  probably  setting  out  the  fire. 
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9.— Railway  Pirea — Contributory  Hegligence — Chargje. 

Evidence  considered  and  held  insufficient  to  require  a  charge  submitting 
the  issue  of  contributory  negligence  on  the  part  of  plaintiff  in  failing  to  assist 
in  the  extinguishment  of  a  fire  communicated  to  his  premises  from  the  locomotive 
engine  of  a  railway.  ^ 

10.— Kailway  Ilrei — ^X^eflnitlon  of  Hegligence. 

Charge  considered  and  held  to  properly  define  the  terms  ''ordinary  care" 
and  "ne^igence"  with  reference  to  precautions  by  a  railway  for  preventing 
the  escape  of  fire. 


11.- 

Charge  considered  and  held  not  to  be  upon  the  weight  of  evidence  nor  to 
place  too  great  a  l>urden  upon  defendant  in  defining  the  care  required  of  a 
railway  company  with  respect  to  the  equipment  of  its  engines  for  preventing 
the  escape    of   fire. 

12.— Eailway  llrei — ^NegUgence — Condition  of  Bight  of  Way. 

Evidence  considered  and  held  sufficient  to  support  a  submission  of  the 
issue  of  negligence  by  a  railway  in  permitting  combustible  material  to  accumu- 
late on  its  right  of  way. 

13.— Eailway   Tires — Hegligence — Charge. 

Instruction  as  to  the  liability  of  a  railway  for  damages  from  negligently 
permitting  the  escape  of  fire  considered  and  held  not  to  be  upon  the  weight  of 
evidence. 

14. — Assignment  of  Errors. 

An  assignment  complaining  of  the  refusal  of  several  special  charges  not 
germane  to  each  other,  does  not  present  a  distinct  proposition  of  law  requiring 
consideration. 

Appeal  from  the  County  Court  of  Williamson  County.  Tried  below 
before  Hon.  T.  J.  Lawhon. 

Spell  &  Nickels,  for  appellant. — [Assignment  of  error  Xo.  10  treated 
as  a  proposition.] — The  court  erred  in  the  second  and  third  para- 
graphs of  his  charge  to  the  jury  wherein  he  attempted  to  define  the 
terms  "ordinary  care"  and  "negligence,"  becajuse  said  definitions  as 
therein  contained  are  erroneous,  and,  being  such,  redounded  in  this 
case  to  the  great  injury  of  the  defendant,  which  paragraphs  read  as 
follows:  (2).  "By  the  term  ordinary  care,  as  used  herein,  is  meant 
that  degree  of  care  which  a  person  of  ordinary  prudence  would  and 
should  exercise  under  the  same  or  similar  circumstances."  (3).  "By 
the  term  negligence,  as  used  herein,  is  meant  the  doing  of  something 
which  a  person  of  ordinary  prudence  would  and  should  not  do  under 
the  same  or  similar  circumstances,  or  the  omitting  to  do  something 
which  a  person  of  ordinary  prudence  would  and  should  do  under  the 
same  or  similar  circumstances."  Railway  Co.  v.  Daniels,  20  S.  W., 
955;  Railway  Co.  v.  Duncan,  10  Texas  Civ.  App.,  479;  Railway  Co. 
V.  Curlin,  36  S.  W.,  1003,  13  Texas  Civ.  App.,  605;  Receivers  v. 
Pfluger,  25  S.  W.,  792;  Irvin  v.  Railway  Co.,  42  S.  W.,  661. 

Wilcox  &  Graves,  for  appellee. 

BICE,  Associate  Justice. — On  the  7th  day  of  June,  1906,  appel- 
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lee  owned  a  tract  of  land  through  which  appellant's  railway  ran, 
ninety  acres  of  which  was  situated  just  north  of  and  adjoining  appel- 
lant's right  of  way,  sixty-eight  acres  of  which  was  in  pasture  and 
timber,  and  twenty-two  acres  thereof  was  used  as  a  meadow,  and  upon 
which  said  entire  tract  there  was  growing  a  luxuriant,  well-matured 
and  valuable  crop  of  native  grass,  which  grass  was  being  used  as 
pasture  and  for  the  purpose  of  making  hay;  and  said  sixty-eight  acres 
waa  partially  covered  with  a  growth  of  native  timber,  from  which 
plaintiflF  obtained  wood  for  his  own  use  and  for  market.  On  said 
day,  immediately  after  the  passage  of  one  of  appellant's  trains,  a  fire 
occurred,  burning  over  a  part  of  said  tract  of  land,  destroying  the 
grass  growing  thereon,  killing  some  and  injuring  many  of  the  trees 
thereon,  and  likewise  injured  the  turf.  This  suit  was  instituted  by 
appellee  to  recover  damages  therefor,  predicating  negligence  on  the 
part  of  the  defendant  in  permitting  grass  and  other  inflammal}Ie 
material  to  grow  and  collect  upon  its  right  of  way,  as  well  as  in  main- 
taining and  operating  its  engines  without  proper  appliances  to  pre- 
vent the  escape  of  sparks  and  coals  of  fire;  that  by  reason  of  such 
negligence,  sparks  and  coals  of  fire  escaped  from  its  said  engine  on 
the  day  named,  setting  fire  to  said  combustible  material  upon  its  right 
of  way,  which  was  communicated  to  the  grass  upon  plaintiff's  land, 
thereby  occasioning  the  injury  complained  of. 

Appellant  answered  by  general  demurrer,  general  denial  and  a  plea 
of  contributory  negligence,  to  the  effect  that  if  the  plaintiff  suffered 
injury,  the  same  was  proximately  caused  by  reason  of  the  exposure 
of  his  property  to  danger  of  destruction  by  fire  escaping  from  defend- 
ant's passing  locomotives. 

There  was  a  verdict  and  judgment  for  plaintiff  in  the  sum  of  $300, 
from  which  this  appeal  is  prosecuted. 

On  direct  examination  Martinka,  a  witness  for  plaintiff,  had  testi- 
fied that  the  market  value  of  the  land  just  before  the  fire  was  $50 
per  acre,  and  just  after  it  was  worth  half  that  amount.  On  cross- 
examination,  as  shown  by  its  bill,  appellant  asked  this  witness  ^If 
the  fire  reduced  the  value  of  the  land  and  grass  and  trees  to  one-half, 
would  not  two  such  fires  entirely  destroy  its  value?"  The  court  sus- 
tained plaintiff's  objection  to  said  question,  of  which  appellant  com- 
plains, claiming  in  his  bill  that  if  said  witness  had  been  allowed  to 
testify,  his  answer  would  have  been  ^^yes"  or  ^^no,"  either  of  which 
would  have  had  a  tendency  to  impeach  him.  We  do  not  think  any 
error  was  shown  in  this  ruling  of  the  court,  because  it  appears  from 
the  record  that  on  cross-examination,  when  first  asked  this  particular 
question,  this  witness  replied  that  he  did  not  understand  the  question. 
TTpon  its  being  repeated  he  answered  that  the  land  had  the  same  value 
as  it  had  before,  but  the  timber  and  grass  were  damaged.  Besides 
this,  it  was  immaterial  what  might  be  the  effect  of  another  fire  on 
the  same  land,  as  this  was  not  an  issue  involved  in  this  case.  We 
therefore  overrule  this  assignment. 

We  overrule  appellant's  second  assignment,  because  we  do  not  think 
the  question  therein  complained  of  was  leading.  It  is  apparent  from 
the  record  that  the  witness  had  answered  under  a  misapprehension 
of  the  meaning  of  the  question;  and,  certainly,  there  was  no  error  in 
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allowing  counsel  for  plaintiff  to  ascertain  what  the  witness  in  fact 
meant  by  the  answer  given. 

We  overrule  the  third  assignment  of  error,  because  we  do  not  think 
there  was  any  error  in  permitting  the  witness  to  answer  the  question 
objected  to,  since  his  testimony  showed  that  he  had  experience  in 
putting  up  hay,  knew  how  much  the  land  in  question  would  likely 
produce,  the  cost  of  baling  the  same,  as  well  as  what  the  hay  would 
be  worth  after  it  was  baled. 

We  overrule  the  fourth  assignment  of  error,  wherein  it  is  insisted 
that  the  court  erred  in  permitting  the  plaintiff  to  testify  that  the  pas- 
turage land  had  a  real  value  and  was  worth  about  $1.50  per  acre. 
The  objection  thereto  was  predicated  upon  the  idea  that  the  witness 
bad  not  qualified  to  testify  in  this  regard.  The  record  discloses  that 
the  witness  testified  that  he  had  never  sold  any  pasture  grass  by  the 
acre,  did  not  know  of  any  selling  that  way,  and  had  never  tried  to  sell 
it,  but  knew  that  it  was  worth  something.  Another  witness  upon  the 
same  subject  had  testified  that  grass  used  for  pasturage  purposes  had 
no  market  value  in  that  community,  but  that  it  had  a  real  value,  to 
wit:  $1.50  per  acre.  It  was  alleged  in  the  petition  that  the  pasturage 
had  both  a  market  and  real  value,  which  were  the  same.  Hence,  we 
overrule  this  objection.  (See  International  &  Q.  N.  By.  Co.  v.  Sea- 
right,  8  Texas  Civ.  App.,  593.) 

We  do  not  think  there  is  any  merit  in  the  fifth  assignment  of  error 
and  overrule  the  same.  The  objection  therein  to  testimony  could  not 
be  urged  against  its  admissibility,  but  would  go  simply  to  its  weight 
in  this  respect. 

We  overrule  the  sixth  assignment  of  error  complaining  of  the  action 
of  the  court  in  permitting  the  witness  Zurowitz  to  testify  as  to  the 
reasonable  market  value  o^  the  land  immediately  before  and  imme- 
diately after  the  fire,  because  we  understand  the  law  to  be  that  the 
plaintiff  would  have  the  right  to  show  its  market  value  in  this 
way,  and  that  the  measure  of  damages  in  this  respect  is  the  difference 
between  its  value  just  before  and  just  after  the  fire;  and  the  witness, 
in  this  connection,  testified  to  facts  showing  that  he  lived  in  the 
immediate  vicinity  of  the  land,  and  that  he  was  familiar  with  and 
knew  the  injury  resulting  from  the  fire,  and  that  he  knew  the  market 
yalue  of  land  in  that  community,  which  authorized  him  to  speak  Tela- 
tive  thereto.  (See  Houston  &  T.  C.  Ry.  Co.  v.  Knapp,  51  Texas, 
592;  Ft.  Worth  &  N.  0.  Ry.  Co.  v.  v.  Wallace,  74  Texas,  583;  Ft. 
Worth  &  D.  C.  By.  Co.  v.  Hogsett,  67  Texas,  687.) 

We  do  not  think  the  court  erred,  as  urged  by  appellant  in-  its  7th 
assignment,  in  refusing  to  allow  the  witnesses  Coffee,  Miller  and  Page 
upon  plaintiff's  objection  to  testify  what,  in  their  opinion,  was  the 
fair  reasonable  cash  value  at  the  time  of  the  fire  of  the  damages,  if 
any,  that  the  burning  off  of  the  land  occasioned  to  plaintiff,  because 
the  bill  fails  to  show  any  injury  resulting  to  plaintiff  therefrom,  for 
the  reason  that  it  fails  to  show  what  said  witnesses  or  either  of  them 
would  have  testified  to  in  this  respect;  and  before  error  can  be  predi- 
cated upon  the  ruling  in  reference  thereto  it  must  be  made  to  appear 
from  the  recitation  of  the  bill  what  the  testimony  of  said  witnesses 
would  have  been  in  answer  to  the  question  asked;  and  it  must  appear 
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therefrom  that  said  witnesses  would  have  testified  to  matters  beneficial  • 

to  appellant.     This  assignment  is  therefore  overruled.  j 

By   its   eighth   assignment   of  error   appelknt   complains   that  the  | 

court  erred  in  excluding  certain  interrogatories  to  and  answers  of  the 
witness  Blacky  as  well  as  the  answers  of  the  witness  MuUer  relative 
to  the  inspection  of  engine  Xo.  215,  and  the  result  of  said  inspection 
with  reference  to  the  spark  arrester  thereon  and  other  parts  thereof. 
The  objection  to  said  testimony  on  the  part  of  the  plaintiff  being  that 
no  evidence  had  been  offered  identifying  the  engine  as  the  one  caus- 
ing the  injury,  nor  had  it  been  shown  that  said  engine  215  had  run 
on  the  road  from  Austin  to  Granger  by  Neiser^s  place  on  the  day  of 
the  fire.  We  think  this  was  a  valid  objection  to  the  admissibilily  of 
said  testimony,  because,  unless  said  engine  had  been  identified  as  the 
one  setting  out  the  fire  or  that  it  likely  did,  the  evidence  offered  was 
immaterial. 

The  court  did  not  err  in  refusing  to  charge  the  jury  on  the  issue 
of  contributory  negligence  upon  the  part  of  plaintiff.  While  this  issue 
was  raised  by  the  pleadings,  there  was  no  evidence  whatever  to  justify 
its  submission.  It  was  shown  that  there  was  an  ineffectual  effort  on 
the  part  of  the  railway  company^s  employes  to  stop  the  progress  of 
the  fire.  While  plaintiff  knew  of  the  fire,  still  it  is  shown  that  his 
son  aided  the  employes  to  put  it  out,  and  it  appears  that  a  strong 
wind  was  blowing  from  the  south  and  the  fire  h-ad  gained  such  head- 
way that  any  effort  to  put  it  out  would  have  been  fruitless ;  that  some 
of  the  trees  left  burning  might  have  been  extinguished  if  they  had 
had  water,  but  none  was  near.    We  therefore  overrule  this  assignment. 

We  do  not  think  the  objections  made  to  the  charge  wherein  it  de- 
fines the  terms  ordinary  care  and  negligence  are  well  taken.  The 
charge  seems  to  be  in  accord  with  the   decisions  upon  the  subject. 

By  appellant's  eleventh  assignment  of  error  it  is  insisted  that  the 
court  erred  in  the  fourth  paragraph  of  its  charge  to  the  jury,  because 
the  same  Is  upon  the  weight  of  evidence,  and  placed  a  greater  burden 
upon  the  defend-ant  than  was  required  of  it  by  law.  The  paragraph 
complained   of  is   as   follows: 

"A  railway  company  in  running  its  trains  over  its  road  is  required 
to  exercise  ordinary  care  to  equip  its  engine  or  locomotive  drawing 
such  train  with  the  most  approved  appliances  in  general  use  to  pre- 
vent the  escape  of  sparks  and  fire  therefrom,  and  to  exercise  ordinan 
care  to  keep  such  appliances  in  good  repair  to  prevent  such  escape  of 
sparks  and  fire,  and  to  exercise  ordinary  care  to  keep  the  land  included 
within  its  right  of  way  sufficiently  free  of  combustible  and  inflamma- 
ble material  as  to  prevent  same  catching  fire  from  sparks  or  fire  emit- 
ted from  passing  engines,  and  communicating  such  fire  to  adjacent 
property,  and  a  railway  company  is  liable  for  damages  from  fires, 
directly  and  approximately  caused  by  its  negligent  failure  to  exercise 
such  ordinary  care  in  the  keeping  of  its  said  right  of  way,  or  to  exer- 
cise such  ordinary  care  in  the  equipment  and  maintenance  of  its  said 
engines,  as  above  instructed.  But  a  railway  company  has  complied 
with  the  requirements  of  the  law  when  it  has  exercised  such  ordinary 
care  in  the  equipment  and  maintenance  of  its  engine,  alleged  to  have 
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set  out  said  fire^  and  has  exercised  such  ordinary  care  in  the  so  keep- 
ing of  its  said  land  enclosed  in  its  said  right  of  way,  and  when  a 
railway  company  has  exercised  snch  care  in  the  above  named  respects 
and  particnlars  it  is  not  liable  for  any  damages  from  fire  set  out  by 
its  said  engines/' 

By  his  counter-proposition  appellee  insists,  first,  that  a  railway 
company  must  use  ordinary  care  to  equip  its  engines  with  the  most 
approved  appliances  in  general  use  to  prevent  the  escape  of  fire.  We 
think  the  charge  in  this  respect  is  an  admirably  clear  and  correct 
presentation  of  the  law  and  is  supported  by  decisions  of  our  courts. 
See  Highland  v.  Houston  &  T.  C.  R.  R.  Co.,  65  S,  W.,  649 ;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Goode,  26  S.  W.,  441 ;  Gulf,  C.  &  S.  .F.  Ry.  Co. 
V,  Johnson,  92  Texas,  591. 

By  his  second  counter-proposition  appellee  asserts  that  it  is  negli- 
gence for  a  railway  company  to  allow  weeds,  grass  and  combustible 
material  to  accumulate  on  the  land  enclosed  in  its  right  of  way.  It 
is  shown  from  the  testimony  that  the  land  which  was  burned  over 
lies  immediately  north  of  and  adjoining  the  right  of  way  and  the 
rock  quarry  belonging  to  defendant.  There  is  evidence  going  to 
show  that  the  fire  originated  in  some  grass  growing  on  what  is  termed 
the  rock  quarry,  but  at  a  point  within  twenty  feet  of  the  railroad 
track;  and  we  must  conclude  from  the  evidence  that  the  point  of  its 
origin,  therefore,  was  on  the  right  of  way.  The  quarry  was  fenced  in 
with  the  right  of  way,  contained  only  a  few  acres,  and,  so  far  as  the 
evidence  goes  to  show,  may  have  been  at  this  point  a  part  of  the  right 
of  way.  We  think  the  charge  in  this  respect  was  proper.  (Railway 
Co.  V.  Hogsett,  supra;  St  Louis  S.  W.  Ry.  Co.  v.  Connalley,  93  S. 
W.,  207.) 

As  the  twelfth  and  thirteenth  assignments  of  error  virtually  raise 
the  same  question  as  involved  in  the  eleventh,  it  will  be  unnecessary 
to  consider  the  same. 

By  its  fourteenth  assignment  of  error  appellant  complains  that  the 
following  charge  is  upon  the  weight  of  evidence,  and  places  a  greater 
burden  upon  defendant  than  was  required  by  law:  "If  you  find  from 
the  evidence,  under  the  above  instructions,  that  plaintiff's  said  grass 
or  any  part  thereof  was  burned,  and  if  you  further  find  from  the 
evidence  that  the  turf  and  land  upon  which  said  grass  was  growing 
was  injured  thereby,  as  alleged  by  plaintiff;  and  if  you  further  find, 
under  the  above  instructions,  that  plaintiff's  said  timber  on  his  said 
land,  or  any  part  thereof,  was  burned,  killed  and  injured  by  said  fire, 
as  alleged  by  him,  and  if  you  further  find  that  the  land  upon  which 
said  killed  or  injured  timber,  if  any,  was  growing  was  injured  thereby, 
then  you  will  find  for  plaintiff  as  to  these  items  of  injury,  if  any, 
and  assess  his  damages,  if  any,  that  may  have  been  directly  and 
proximately  accrued  to  said  land  by  reason  of  the  injuries,  if  any,  to 
said  turf  and  said  timber,  at  the  difference,  if  any,  in  the  reasonable 
value  of  said  land  immediately*  before  and  immediately  after  said  fire, 
not  taking  into  consideration,  however,  in  arriving  at  this  item  of 
damage,  if  any,  any  value  of  the  grass,  if  any,  that  you  may  find 
was  burned  on  said  land." 

Vol.  LIV  Civil— 30. 
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As  we  understand  it,  this  charge  is  not  open  to  the  objection  niged 
against  it,  and  the  assignment  is  therefore  overruled. 

Appellant^s  fifteenth  assignment  complains  of  the  refusal  to  giTe 
special  charges  ^N'os.  3  to  10  inclusive,  an  examination  of  which  sImwb 
that  these  charges  are  not  germane  to  each  other,  but  present  dis- 
tinct and  several  propositions  of  law;  wherefore,  we  ere  not  required 
to  consider  them,  because  only  matters  germane  can  be  so  grouped. 

The  remaining  assignment  questions  the  sufficiency  of  the  evidence 
to  support  the  verdict,  which  we  overrule,  because  in  our  judgment 
this  assignment  is  not  sustained. 

Finding  no  error  in  the  proceedings  of  the  trial  court,  its  judg- 
ment is  affirmed. 

Affirmed. 


Western  Union  Teleoraph  Cokpany  v.  J.  G.  Powell 

Decided  March  17,  1909. 

1. — ^Tdeirrapli — ^Damagei  Resulting — ^Notice. 

Instructions  considered  and  held  to  properly  submit  the  issue,  in  an  action 
for  failing  to  deliver  a  telegram,  of  defendant's  liability  for  personal  injury  to 
himself  as  well  as  that  to  his  wife  by  exposure  caused  by  failure  of  the  party 
addressed  to  meet  them  with  carriage  at  destination.  Message  and  information 
communicated  therewith  by  sender  held  sufficient  to  enf3>le  the  telegraph 
company  to  contemplate  such  damages  as  a  result  of  its  negligent  failure  to 
make  delivery. 

2. — ^Telegraph — ^Damages — ^ETidenoe. 

Damages  being  claimed  by  reason  of  failure  of  party  to  whom  message  * 
was  sent  to  meet  the  sender  and  his  sick  wife  at  the  destination  of  their  journey, 
evidence  that  the  party  addressed  had  previously  been  notified  by  letter  of 
the  illness  of  the  wife,  who  was  his  daughter,  was  admissible  to  show  that 
the  request  would  probably  have  been  complied  with  if  the  telegram  had  been 
delivered. 

8. — ^Telegraph — ^Bamages-^Exposnre  to  Weather — Contributory  H^Ugenoe. 

Charge  on  the  subject  of  contributory  negligence  of  plaintiff,  the  sender 
of  a  telegram,  in  unnecessary  exposure  of  himself  and  wife  to  the  weather 
considered  and  held  to  properly  present  that  issue,  treating  negligence  therein 
as  a  question  of  fact. 

Appeal  from  the  District  Court  of  Bobertson  County.  Tried  below 
before  Hon.  J.  C.  Scott. 

L.  A.  Hill  {Geo,  H.  Fearons  and  N.  L.  Lindsley,  of  counsel),  for 
appellant. — ^When  two  parties  have  made  a  contract  which  one  of 
them  has  broken,  the  damages  which  the  other  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  as  arising  naturally,  that  is,  according  to 
the  usual  course  of  things,  from  such  breach  of  contract  itself,  or  as 
may  reasonably  be  supposed  to  have  been  in  contemplation  of  the  par- 
ties at  the  time  that  they  made  the  contract,  as  the  probable  result 
of  the  breach  of  it.  Western  TJ.  Tel.  Co.  v.  Smith,  76  Texas,  253; 
Western  TJ.  Tel.  Co.  v.  Coffin,  88  Texas,  94;  Western  U.  Tel.  Co.  v. 
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Taylor,  81  S.  W.,  69 ;  Western  TJ.  Tel.  Co.  v.  Campbell,  36  Texas  Civ. 
App.,  276;  Western  U.  Tel.  Co.  v.  Carter,  85  Texas,  580;  Western 
U.  Tel.  Co.  V.  Landry,  108  S.  W.,  466;  Western  XJ.  Tel.  Co.  v.  Eag- 
land,  61  S.  W.,  421. 

On  the  breach  of  a  contract  the  party  injured  thereby  may  recover 
damages  incidental  to  and  caused  'by  the  breach  and  reason-ably  in 
contemplation  of  the  parties.  Bailway  Co.  v.  May,  44  S.  W.,  408; 
Railway  Co.  v.  Belcher,  89  Texas,  428;  King  v.  Watson,  2  App.  C. 
C.  (WiUson),  sec.  283;  Western  XJ.  Tel.  Co.  v.  Murray,  68  S.  W., 
549. 

Bailey,  Woods  &  Morehead,  for  appellee. 

BICE,  Associate  Justice. — This  is  a  suit  by  appellee  against  ap- 
pellant for  the  recoYCiy  of  damages  arising  from  a  failure  to  transmit 
and  deliver  the  following  telegram: 

'Hempstead,  Texas,  Nov.  18,  1906. 
''E.  B.  Long, 
'^Bremond,  Texas. 
'^Meet  us  at  3:30  p.  m..     Ollie  very  sick. 

«J.  G.  Powell.'* 

It  was  alleged  that  plaintiff  paid  the  customary  toll  thereon,  in- 
forming the  agent  that  the  said  Long  was  then  living  in  the  town 
of  Bremond,  and  that  he  and  his  wife,  who  was  sick,  were  then  on 
their  way  to  Bremond,  and  that  he  desired  said  Long  to  meet  both 
himself  and  wife  at  the  depot  with  a  conveyance  to  take  them  to  his 
home.  That  about  a  month  before  that  time  his  wife  had  undergone 
a  serious  operation,  from  which  she  was  convalescing,  and  that  on 
the  morning  of  November  18,  the  weather  being  pleasant,  he  started 
with  his  wife  from  Houston,  where  he  then  resided,  via  the  H.  & 
T.  C.  Bailway,  to  Bremond,  Texas,  to  visit  her  parents,  said  Long 
being  her  father;  that  before  reaching  Hempstead  the  weather  turned 
cold,  a  wet  morning  having  set  in,  which  caused  the  sending  of  said 
telegram;  that  after  the  delivery  of  said  telegram  to  appellant's  agent 
at  Hempstead,  plaintiff  and  wife  continued  their  journey  to  Bremond, 
where  they  arrived  the  same  afternoon,  at  which  time  it  was  very 
cold  and  raining;  that  after  waiting  a  reasonable  length  of  time  at 
the  station,  expecting  Mr.  Long  to  come  for  them,  he  asked  the  agent 
if  his  telegram  had  been  delivered  to  said  Long,  and  was  informed 
by  him  that  no  such  telegram  had  been  received.  Whereupon  he  went 
out  through  the  rain  to  a  livery  stable,  a  distance  of  some  200  yards 
away,  to  procure  a  conveyance  for  himself  and  wife,  but  finding  no 
one  at  the  stable  returned  to  the  depot  after  which  he  made  a  second 
trip  to  the  stable  and  finally  obtained  a  conveyance  with  which  he 
took  his  wife  to  the  residence  of  her  father,  some  quarter  of  a  mile 
distant  from  the  depot.  That  more  than  an  hour  elapsed  from  their 
arrival  at  the  depot  until  they  reached  the  residence  of  said  Long. 
That  by  reason  of  the  failure  of  the  defendant  to  transmit  and  deliver 
said  message,  the  said  Long  failed  to  meet  them,  whereby  plaintiff 
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himself,  in  the  effort  to  secure  a  conveyance,  became  wet  on  account 
of  the  exposure  to  the  rain  then  falling,  and  that  his  wife  was  com- 
pelled to  remain  in  the  waiting-room  during  the  interim,  she  being 
weak  from  her  recent  severe  illness,  and  that  while  waiting  in  said 
depot  she  became  very  cold  and  fatigued  from  having  to  sit  up  in 
said  room,  there  being  no  place  where  she  could  lie  down,  and  that 
on  account  of  the  exposure  she  became  wet,  contracted  a  severe  cold 
and  lagrippe,  and  again  sufiFered  pain  from  the  parts  affected  by  the 
operation  she  had  recently  undergone,  and  fr6m  all  of  which  she  was 
made  sick  and  confined  to  her  room  for  several  weeks,  to  plaintiffs 
damage  $750. 

Plaintiff  further  alleged  that  while  out  searching  for  said  convey- 
ance he  became  wet  and  chilled  from  said  exposure,  contracted  a 
severe  cold,  which  developed  into  lagrippe  and  rheumatism,  and 
for  a  montii  thereafter  was  confined  to  his  bed,  suffering  intensely 
therefrom,  and  has  ever  since  continually  suffered,  to  his  damage  in 
the  sum  of  $800.  It  is  alleged  that  he  was  a  physician,  capable  of 
earning  and  was  earning  the  sum  of  $200  per  month,  and  that  be- 
cause of  said  injuries  he  lost  two  months'  time,  to  his  further  damage 
in  the  sum  of  $400;  that  during  the  sickness  of  himself  and  wife 
he  was  compelled  to  expend  the  further  sum  of  $49.50  for  medicines, 
for  all  of  which  sums,  together  with  twenty-five  cents  paid  for  said 
message,  plaintiff  sued. 

The  defendant  answered  by  exceptions,  general  denial  and  speciallv 
that  said  Long  resided  in  the  country,  about  ten  miles  from  Bremond, 
and  had  so  resided  for  many  years,  and  that  said  fact  was  well  known, 
and  that  if  said  Long  then  resided  in  Bremond,  he  had  recently  re- 
moved there,  and  the  fact  of  his  removal  was  not  known,  or  if  known 
was  only  known  to  a  very  few  people  in  the  town  of  Bremond;  and 
likewise  pleaded  its  rules  and  regulations  concerning  delivery  of  mes- 
sages beyond  one-half  mile  limits  of  its  office.  Further,  that  on  the 
arrival  of  said  message  inquiry  was  made  and  answer  given  that  Long 
lived  ten  miles  in  the  country,  and  thereupon  its  operator  sent  a 
service  message  to  its  Hempstead  office,  notifying  it  that  said  message 
was  undelivered,  as  said  Long  lived  in  the  country.  Defendant  fur- 
ther answered  that  plaintiff's  telegram,  by  its  language,  did  not  put 
defendant  upon  notice  that  plaintiff  or  "Ollie''  were  traveling  upon 
a  railroad  train,  or  on  what  railroad  they  were  traveling,  and  that 
no  such  damages  as  alleged  by  plaintiff  were  in  contemplation  of  the 
parties  at  the  time  of  making  said  contract.  Defendant  also  pleaded 
that  plaintiff  was  guilty  of  contributory  negligence  in  not  going  to 
a  nearby  hotel,  and  in  failing  to  inform  its  agent  of  tiie  fact  that  he 
wanted  a  buggy,  who,  if  he  had  done  so,  would  have  procured  one 
for  him;  and  further,  that  plaintiff  was  guilty  of  contributory  negli- 
gence in  voluntarily  going  out  in  the  rain  and  exposing  himself  in 
an  effort  to  secure  a  buggy. 

There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff  for  the  sum  of  $750,  from  which  this  appeal  is  prosecuted. 
The  facts  proven,  as  shown  by  the  record,  sustain  the  averments  of 
the  petition. 

Appellant's   first,    second,    third,   fourth    and   fifth   assignments    of 
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error  are  predicated  upon  the  supposed  error  of  the  court  in  giving 
the  following  charge  to  the  jury,  to  wit: 

"You  are  further  instructed  that  if  you  believe  from  a  preponder- 
ance of  the  testimony  that  plaintifF  delivered  to  defendant's  agent 
at  Hempstead^  Tezas^  on  or  about  the  date  alleged  in  the  petition,  a 
telegram  in  terms  substantially  as  alleged  in  his  petition,  and  you  fur- 
ther believe  that  at  the  time  of  such  delivery  to  said  agent  at  Hemp- 
stead, plaintiff  advised  and  informed  said  agent  that  tiie  purpose  of 
such  telegram  was  to  have  the  said  Long  to  meet  himself,  as  well  as 
his  wife,  at  the  depot  in  Bremond,  Texas,  and  you  further  believe 
that  said  defendant  failed  to  use  ordinary  care  in  the  trnismission 
and  delivery  of  said  telegram,  and  that  plaintiff  was  not  guilty  of 
contributory  negligence,  as  those  terms  are  hereinbefore  defined  to 
you,  and  you  further  believe  that  the  injuries  or  damages  complained 
of  by  plaintiff,  if  any,  were  the  proximate  result  of  the  negligence 
of  defendant,  if  any,  you  will  find  for  the  plaintiff  and  assess  his 
damages  in  such  sum  as  if  paid  now,  will  reasonably  compensate  him 
for  the  physical  suffering  of  himself  and  wife,  if  any  you  believe 
they  suffered  because  of  the  failure  to  transmit  and  deliver  said 
telegram;  for  such  loss  of  time,  if  any,  as  you  believe  plaintiff  sus- 
tained by  reason  thereof;  for  such  expense,  if  any,  for  medicines  for 
himself  and  wife  by  reason  of  such  failure,  if  failure  you  believe  there 
was;  and  for  the  sum  of  twenty-five  cents  paid  for  such  telegram; 
but  in  this  connection  you  are  charged  to  exclude  all  other  elements 
of  damages  from  your  consideration  than  those  hereinabove  enumer- 
ated, and  also  limiting  your  consideration  of  damages  or  injuries,  if 
any,  to  those  which  you  believe  from  the  evidence  to  have  resulted 
proximately  from  the  defendant's  negligence,  if  you  'believe  it  was 
negligent,  as  submitted  in'  this   charge. 

You  are  also  instructed  that  unless  you  believe  from  a  preponder- 
ance of  the  testimony  that  plaintiff  advised  and  informed  defendant's 
agent  at  Hempstead  that  the  purpose  of  said  telegram  was  to  have 
said  Long  meet  himself,  as  well  as  his  wife,  OUie,  at  Bremond,  you 
will  not  consider  any  injuries,  you  may  believe  he  suffered  or  sustained 
by  reason  of  his  own  physical  or  mentel  suffering,  or  loss  of  time 
or  expenses  for  medicine  for  himself,  if  any,  but  you  will  only  con- 
sider such  injuries  or  suffering,  if  any,  of  his  wife,  and  such  money, 
if  any,  expended  for  medicine  for  his  wife,  which  was  the  proximate 
result  of  tiie  negligence,  if  any,  of  defendant  in  the  transmission  and 
delivery  of  said  telegram,  and  the  price  paid  for  said  telegram/' 

Appellant  assails  this  charge  so  far  as  it  authorizes  a  recoveiy  on 
the  part  of  plaintiff  himself  for  injuries  suffered  by  him,  because  it 
contends  that  no  notice  was  given  to  it,  either  in  the  telegram  or 
otherwise,  that  any  such  damage  as  sued  for  would  result  to  plaintiff 
from  a  breach  of  said  contract;  nor  that  such  damages  as  named  in 
said  charge  were  in  contemplation  of  the  parties  at  the  time  of  the 
making  of  said'  contract.  The  telegram  itself  shows  that  Long  was 
requested  to  "meet  us,"  evidently  meaning  both  plaintiff  and  his 
wife.  Plaintiff  testified  that  he  sent  the  telegram  from  Hempstead, 
and  at  the  time  he  handed  same  to  the  Operator  he  asked  him  if  he 
could  get  the  message  through  immediately,  telling  him  that  his  wife 
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was  sick  and  that  he  wanted  iier  father  to  meet  her  at  the  tram,  to 
w'hich  he  replied  that  "he  could  get  it  through/'  "That  I  said  in 
the  message  meet  us,  myself  and  wife^  I  think  my  statement  was  to 
meet  us  at  the  train  at  3:30  that  evening/^  It  was  shown  that  the 
weather  was  pleasant  when  they  left  Houston  apd  that  it  got  cold 
and  began  to  rain  before  reaching  Hempstead.  From  this  it  clearly 
appears  that  the  company  at  the  time  of  the  receipt  of  the  message 
understood,  both  from  the  message  itself,  as  well  as  from  the  state- 
ment of  the  plaintiff,  that  the  purpose  of  sending  it  was  to  have 
said  Long,  the  father  of  plaintiff's  wife,  to  meet  them  at  the  depot. 
The  operator  was  informed  that  his  wife  at  that  time  was  sick,  and 
it  further  appears  from  the  testimony  of  the  operator  that  he  under- 
stood that  Powell  was  accompanying  his  wife  on  the  train,  which 
would  reach  Bremond  at  3:30  that  afternoon. 

Appellant,  it  seems  to  us,  is  liable  for  such  damages  as  might 
reasonably  have  been  anticipated  would  have  resulted  from  a  failure 
of  plaintiff's  father  to  meet  them  at  the  train.  It  had  notice  of  the 
fact  that  it  was  then  cold  and  raining,  and  that  plaintiff's  wife  was 
sick.  Certainly,  it  was  within  the  contemplation  of  the  parties  to 
the  contract,  tiiat  in  the  event  of  a  failure  to  transmit  and  deliver 
the  telegram  plaintiff  would  undertake  to  do  what  any  reasonable 
man  would  do  under  the  same  or  similar  circumstances,  that  is,  to 
go  to  the  livery  stable  for  the  purpose  of  obtaining  a  conveyance  to 
take  his  wife  to  her  father's  home.  He  could  not  remain  in  the  depot 
with  his  sick  wife,  and  if  in  taking  her  to  her  father's  home  he  and 
she  suffered  injuries  from  the  inclement  weather  then  prevailing,  the 
same  were  such  damages  as  could  be  recovered,  because  they  were  the 
proximate  result  of  such  failure  of  duty  on  the  part  of  defendant 
(Western  Union  Tel.  Co.  v.  Campbell,  36  Texas  Civ.  App.,  276; 
Western  Union  Tel.  Co.  v.  Karr,  5  Texas  Civ.  App.,  60,  24  S.  W., 
302;  Western  Union  Tel.  Co.  v,  Pruett,  35  S.  W.,  78;  see  also 
vol.  27,  Am.  &  Eng.  Ency.  Law,  2d  ed.,  p.  1059.)  The  charge  com- 
plained of  was,  we  think,  a  clear  and  pertinent '  application  of  the 
law  to  the  facts  of  the  case,  and  directly  instructed  the  jury  that 
plaintiff  himself  could  recover  nothing  for  his  individual  injuries, 
unless  it  was  shown  that  defendant's  agent  was  informed  by  him  that 
the  purpose  of  the  telegram  was  to  have  said  Long  meet  himself, 
as  well  as  his  wife.    We  therefore  overrule  these  assignments. 

We  overrule  the  sixth  and  seventh  assignments,  because  we  think 
that  under  the  allegations  of  the  petition  it  was  competent  to  show 
that  Long  knew,  from  a  letter  received  from  his  daughter,  tiiat  she 
had  been  sick,  and  was  expecting  a  telegram  notifying  him  to  meet 
plaintiff  and  his  wife,  and  that  had  he  received  said  telegram  he  would 
have  known  on  which  train  to  have  met  them,  and  that  he  wiould 
have  met  them  with  a  suitable  conveyance  and  have  brought  plaintiff 
suflBcient  wraps  for  their  comfort. 

By  its  eighth  and  ninth  assignments  appellant  urges  that  plaintiff 
was  guilty  of  contributory  negligence  in  failing  to  advise  its  agent 
upon  his  arrival  at  Bremond  that  it  was  necessary  for  him  to  obtain 
a  conveyance,  urging  that  if  he  had  done  so,  said  agent  would  have 
caused  its  porter  to  procure  a  conveyance  to  take  his  wife  to   her 
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father's^  and  also  urging  that  plaintiff  was  guilty  of  contributory  neg- 
ligence in  failing  to  take  his  wife  to  the  "Cottage  Hotel"  nearby  the 
depot,  where  he  could  have  gotten  someone  to  go  for  such  conveyance, 
thereby  preventing  the  injuries  complained  of.  The  court  in  this  con- 
nection gave  the  following  charge :  "If  you  believe  from  the  evidence 
that  plaintiff  went  out  in  the  rain  and  exposed  himself  to  the  weather 
after  reaching  Bremond,  and  procured  a  buggy  and  drove  with  his 
wife  to  the  house  of  said  Long,  and  you  further  believe  that  such 
conduct  or  any  other  conduct  on  the  part  of  plaintiff  caused  or  con- 
tributed to  cause  his  own  or  his  wife's  sickness  and  suffering,  as  al- 
leged in  his  petition;  and  you  further  believe  that  such  conduct  on 
the  part  of  plaintiff  waa  a  failure  on  his  part  to  use  ordinary  care, 
as  that  term  has  been  hereinbefore  defined  to  you,  you  will  find  for 
defendant  as  to  all  damages  claimed  for  injuries  and  suffering  of 
either  himself  or  wife,  and  all  moneys  expended  for  medicines  for 
either  himself  or  wife,  and  for  loss  of  time,  although  you  may  believe 
defendant  was  guilty  of  negligence  in  the  transmission  and  delivery 
of  said  telegram/* 

The  question  of  contributory  negligence  is  one  of  fact  and  not  of 
law,  and  we  think  was  fully  submitted  to  th^  jury  by  the  above  charge, 
and  this  issue  was  determined  by  their  verdict  against  appellant.  We 
therefore  overrule  these  assignments. 

The  remaining  assignments  relate  to  questions  that  have  been  pre- 
viously discussed  and  determined  adversely  to  appellant,  for  which 
reason  we  deem  it  unnecessary  to  further  consider  them. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Affirtned. 

Writ  of  error  refused. 


Legh  Beauchamp  v.  E.  C.  Couch  et  al. 

Decided  March  17,  1909. 

1.-— Oontraot— Sxeeutory  Contract-— Consideration — ^Promise. 

A  promise  to  do,  fort>ear  or  suffer  given  in  return  for  a  like  promise  is 
a  oonsideration  for  an  executory  contract,  provided  that  the  promise  is  not 
illegal  or  against  public  policy. 

%. — ^Hotes  and  Bills — ^Default  of  Payee — ^Bnrden  of  Proof. 

Where  the  defendant  contracted  to  buy  from  plaintiff  certain  land  and 
other  property  and  executed  and  delivered  his  promissory  note  to  plaintiff 
which  was  taken  by  the  latter  as  so  much  cash  in  lieu  of  the  sum  mentioned 
in  the  contract  as  paid  and  stipulated  to  be  taken  as  a  forfeit  and  retained  by 
plaintiff  as  liquidated  damages  in  case  defendant  failed  or  refused  to  comply 
with  the  contract,  and  suit  was  on  the  note,  prima  facie  the  defendant  was 
liable,  and  the  burden  Was  on  him  to  show  such  default  or  refusal  of  plaintiff 
to  perform  his  promise  or  part  of  the  agreement  as  would  excuse  him  from 
performance. 

S. — CoAtraet — ^Forfeit — Sale  of  Land — ^Homestead. 

Where  suit  was  upon  a  note  csecuted  and  delivered  to  plaintiff  by 
defendant,  and  it  appeared  from  the  pleadings  and  evidence  that  at  the  same 
time  the  note  was  executed  the  parties  entered  into  a  contract  in  writing  by 
which    plaintiff  agred  to  sell  and  convey,  and  the  defendant  agreed  to  buy 
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certain  lands,  including  the  homestead  of  the  fonner,  at  a  stipulated  priee; 
that  the  note  sued  on  was  taken  by  the  plaintiff  as  part  of  the  cash  payment 
recited  in  the  contract,  and  that  It  was  stipulated  that  such  sum  was  to  be 
taken  aa  forfeit  and  retained  by  plaintiff  in  case  defendant  defaulted  on  the 
contract;  and  the  undisputed  evidence  was  that  plaintiff  was  ready,  wilUiig 
and  able  to  perform  the  contract  at  the  time  and  place  stipulated,  but  defendant 
failed  to  meet  him  and  wholly  ignored  his  part  of  the  agreement  and  offered 
no  reason  or  excuse,  the  latter  could  not  be  heard  to  say  there  was  no  considera- 
tion for  the  note^  and  the  plaintiff  was  entitled  to  recover  thereon  and  also 
retain  what  other  sum  he  received  as  a  part  of  the  cash  consideration  paid. 

Appeal  from  the  District  Court  of  Kimble  Ooimty.  Tried  below 
before  Hon.  Clarence  Martin. 

Horace  E.  Wilson  and  M.  E,  Blackburn,  for  appellant. 

B.  P.  Connor,  for  appellees. — The  contract  not  being  enforceable 
against  the  portion  of  the  land  constituting  the  homestead,  and  there 
being  no  provision  for  the  sale  of  any  of  the  tracts  of  land  separate 
and  apart  from  the  homestead,  there  was  no  valid  and  binding  con- 
sideration on  pant  of  the  plaintiff  to  enable  him  to  enforce  the  con- 
tract against  the  defendant  Couch.  Munk  v.  Weidner,  9  Texas  Civ. 
App.,  495;  Specht  v.  Collins,  81  Texas,  213;  Coker  v.  Boberts,  71 
Texas,  602;  Weatherly  v.  Choate,  21  Texas,  272;  Cooper  v.  Pena,  21 
Cal.,  409. 

There  can  be  no  valid  and  binding,  executory  contract  for  the  sale 
of  the  homestead  by  the  husband  or  by  the  husband  and  wife,  and 
the  contract  between  Beaudiamp  and  Couch  was  not  mutual  and  the 
breach  of  it  by  Couch  put  an  end  to  it.  There  must  be  such  mutuality 
at  the  time  the  agreement  is  concluded  between  the  parties  as  will 
enable  either  party  to  enforce  the  contract.  The  only  contract  binding 
upon  plaintiff  as  to  the  home&tead  would  have  been  a  deed  from  him- 
self and  wife  to  defendant  duly  executed  and  acknowledged.  Beau- 
champ  and  his  wife  resided  upon  and  occupied  part  of  said  land  as 
their  homestead  and  continued  to  reside  upon  and  occupy  same  as 
tiieir  homestead  up  to  and  including  September  30,  1907.  Munk  v. 
Weidner,  9  Texas  Civ.  App.,  495;  Houston  &  T.  C.  By.  Co.  v. 
Mitchell,  38  Texas,  94;  1  White  &  Wilson,  see.  404;  DeCordova  v. 
Smith,  9  Texas,  144. 

Since  defendant  Couch  could  not  be  required  to  accept  less  than 
the  whole  of  the  lands  included  in  said  contract  of  sale,  and  the  con- 
tract of  sale  is  not  binding  as  to  the  homestead,  it  is  an  incomplete 
contract.  Williams  v.  Graves,  7  Texas  Civ.  App.,  365-7;  Summers 
v.  Mills,  21  Texas,  78;  Jones  v.  Goff,  63  Texas,  248;  Berry  v.  Donley, 
26  Texas,  737;  Freedman  v.  Lombard  Investment  Co.,  30  S.  W.,  371. 

UEILL,  Associate  Justice. — This  suit  was  brought  on  December 
21,  1907,  by  Legh  Beauchamp  against  the  appellees,  E.  C.  Couch  and 
McD.  Henderson,  to  recover  on  the  following  promissory  note: 

"$800.00. 

''No Junction,  Texas,  August  26,  1907.     Thirty  days 

after  date,  for  value  received,  I,  we,  or  either  of  us  promise  to  pay 
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to  the  order  of  Le^  Beauchamp,  Eight  Hundred  Dollars  at  Junc- 
tion, Kimble  Counfy,  Texas,  with  ten  percent  interest  per  annum 
from  maturity  until  paid.  And  in  the  event  default  is  made  in  the 
payment  of  this  note  at  maturity  and  it  is  placed  in  the  hands  of 
an  attorney  for  collection,  or  suit  is  brought  on  the  same,  then  an 
additional  amount  of  ten  percent  on  the  principal  and  interest  of 
this  note  shall  be  added  to  the  same  as  collection  fees. 

"(Signed)  E.  C.  Couch, 

McD.   Henderson.** 

« 

The  allegations  in  plaintifiPs  petition  were  such  as  are  usual  and 
proper  in  actions  of  this  character. 

The  defendants  answered  by  a  general  denial,  and  the  defendant 
Couch  by  a  special  plea  of  failure  of  consideration,  in  which  he  al- 
l^d  in  connection  with  and  as  a  part  of  the  contract  by  which  the 
plaintiff  agreed  to  sell  him  eight  thousand  acres  of  land  and  also 
certain  horses  and  other  property  (the  contract  is,  in  substance,  set 
out  in  our  conclusions  of  fact)*;  ttiat  the  contract  recited  a  cash  con- 
sideration of  $1,000  paid  by  defendant  to  plaintiff,  when,  in  fact,  the 
consideration  paid  when  the  contract  was  made  was  a  check  drawn 
by  defendant  for  $200  in  favor  of  the  plaintiff  which  he  afterwards 
collected,  and  the  note  sued  on.  That  the  contract  required  plaintiff 
to  furnish  defendant  an  abstract  of  title  and  execute  deeds  of  con- 
veyance to  said  land;  but  that  the  defendant  never  received  any  part 
of  land  or  other  property,  nor  did  plaintiff  furnish  the  abstract  of 
title,  nor  execute  and  deliver  the  deeds  of  conveyance,  but  retained 
the  exclusive  possession  of  said  property,  and  has  since  sold  it  to 
another  party.  That  a  portion  of  the  eight  thousand  acres  included 
plaintiff's  homestead,  and  that  he  and  his  wife  did  not,  at  the  time 
of  making  the  contract,  execute  a  deed  to  the  land  described  therein, 
nor  have  they  since,  nor  has  defendant  received  any  of  the  rents  or 
revenue  from  the  property;  and  that  the  contract  was  never  consum- 
mated, and,  it  being  for  the  sale  of  a  homestead,  could  not  be  enforced 
by  defendant,  was  void  for  the  lack  of  mutuality,  wherefore  the  note 
was  without  consideration  and  void.  That  plaintiff  by  the  sale  of  the 
property  rescinded  the  contract  and  is  not,  therefore,  entitled  to  hold 
the  note  nor  the  $200  collected  by  him  on  defendant's  check.  The 
answer  concluded  with  a  prayer  for  the  cancellation  of  the  note  and 
judgment  against  plaintiff  for  the  $200  collected  by  him  on  the  check. 

The  plaintiff,  by  a  supplemental  petition,  denied  the  allegations  in 
defendant's  answer;  set  out  the  contract  referred  to  in  full,  and  averred 
that  he  complied  with  all  its  terms;  that  he  had  prepared  an  abstract 
of  title  to  the  land  for  defendant,  and  upon  September  30,  1908 — ^the 
date  stipulated  in  the  contract  for  the  delivery  of  the  deeds  of  con- 
veyance— ^he  and  his  wife  went  to  Junction  City,  Kimble  County,  Texas, 
the  place  designated  for  the  delivery  of  the  deeds,  and  were  then  and 
there  ready  and  willing  to  convey  the  property  to  defendant  Couch, 
but  that  said  defendant  did  not  meet  plaintiff  there  nor  make  or 
tender  the  payments  as  he  agreed  to  do  by  the  contract,  whereby  he 
became  liable  under  its  terms  to  pay  plaintiff  the  amount  stipulated 
in  liie  note  according  to  its  tenor  and  effect.     That  the  defendant 
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Henderson  was  not  a  pariy  to  the  contract^  bnt  signed  the  note  as 
on  aeeommodation  maker  for  the  purpose  of  securing  the  same. 

The  case  was  tried  without  a  jury  upon  an  agreed  statement  of 
facts,  and  judgment  was  rendered  against  plaintiff  in  favor  of  defend- 
ant Couch  for  $214  (the  principal  and  interest  on  the  check)  and  a 
cancellation  of  the  note  decreed. 

Conclusions  of  Fact — The  execution  of  the  note  sued  upon  and  the 
contract  referred  to  in  the  pleadings  of  the  parties  were  admitted 
and  introduced  in  evidence.  So  much  of  the  contract  as  is  necessary 
to  be  stated  in  order  to  dispose  of  this  case  is  as  follows: 

"The  State  of  Texas, 
County  of  Kimble. 

'^This  contract  this  day  entered  into  by  and  between  Legh  Bean- 
cfhamp,  of  the  county  of  Kimble,  State  of  Texas,  party  of  the  first 
part,  and  E.  C.  Couch,  of  the  county  of  Brown,  State  of  Texas,  party 
the  second  part,  witnesseth.  The  party  of  the  first  part  has  this  day 
sold  to  the  party  of  the  second  part  all  of  his  ranch  situated  on  the 
North  Llano  Biver,  in  Kimble  County,  Texas,  about  ten  miles  from 
the  town  of  Junction,  Texas,  consisting  of  about  8000  acres  of  land, 
of  which  about  5500  acres  of  land  are  patented  lands  and  1920  school 
land,  and  also  640  acres  of  leased  land."  (Then  follows  the  stipula- 
tion for  the  sale  of  cattle,  horses  and  goats  on  the  ranch^  and  the 
description  of  the  animals  by  marks  and  brands.)  "In  consideration 
of  which  the  party  of  the  second  part  has  agreed  to  pay  the  sum  of 
Nineteen  Thousand  Dollars,  in  the  maimer  as  follows,  to  wit:  In 
cash,  the  sum  of  $1000,  the  receipt  of  which  by  the  party  of  the 
first  part  is  hereby  acknowledged;  $9000  in  cash  on  the  30th  day  of 
September,  1907;  $2000  secured  by  a  note  due  ninety  days  after  the 
date  of  the  deed  of  conveyance;  and  the  balance  in  six  equal  pay- 
ments due  on  or  before  'two,  three,  four,  five,  six  and  seven  years 
after  date  respectively,  all  of  the  deferred  payments  to  be  secured 
by  vendor^s  lien  on  the  above  described  land,  all  deferred  payments 
bearing  interest  at  the  rate  of  seven  percent  per  annum,  payable  an- 
nually, from  the  date  of  the  delivery  of  deeds  of  conveyance  under 
the  terms  of  this  contract.  It  is  agreed  that  the  deeded  land  shall 
be  conveyed  by  warranty  deed,  and  that  the  school  land  shall  be  con- 
veyed by  deed  with  warranty  of  title  except  as  against  the  State  of 
Texas,  the  party  of  the  second  part  assuming  the  payment  of  the 
unpaid  part.  The  deed  of  conveyance  shall  be .  delivered  not  later 
than  September  30,  1907,  at  the  oflSce  of  Wilson  &  Blackburn,  in 
Junction,  Kimble  County,  Texas,  at  which  time  and  place  the  party 
of  the  second  part  shall  pay  ihe  sum  of  $9000  as  herein  stipulated, 
and  shall  execute  the  notes  for  the  deferred  payments. 

*'The  party  of  the  first  part  shall  furnish  abstract  of  title  for  all 
of  his  patented  lands,  and  he  agrees  to  convey  the  same  with  good 
and  sufficient  title. 

"The  sum  of  $1000  here  now  paid  shall  be  as  a  forfeit,  and  if  the 
party  of  the  second  part  fails  or  refuses  to  comply  with  the  terms  of 
this  contract  then  the  party  of  the  first  part  shall  be  entitled  to  retain 
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the  same  as  liquidated  damages  for  the  loss  or  damage  he  may  have 
Buffered  by  reason  of  the  default  of  the  said  party  of  the  second  part. 
But  in  the  event  the  title  to  the  aforesaid  land  fails  to  comply  with 
the  conditions  of  this  contract  then  the  party  of  the  second  part  shall 
not  be  required  to  accept  same  and  he  shall  be  entitled  to  the  return 
of  the  sum  of  $1000  here  now  paid  as  a  forfeit. 
*T!\rrtne88  our  hands  this  26th  day  of  August,  1907. 

"(Signed)  Legh    Beauchamp. 
E.  C.  Couch.'' 

The  contract  was,  on  the  day  it  was  executed,  duly  acknowledged 
by  both  parties  thereto. 

The  agreement  by  the  attorneys  of  the  parties  as  to  the  statement 
of  facts,  which  was  signed  by  them  and  approved  by  the  court,  is  as 
follows : 

"It  is  agreed  between  the  attorneys  for  the  parties  in  this  cause 
that  the  following  facts  shall  be  considered  the  only  facts  proven  in 
this  cause  in  addition  to  the  note  sued  on  in  this  cause  and  the  con- 
tract pleaded  by  plaintiff  in  his  first  supplemental  petition:  The 
contract  set  out  in  plaintiff's  first  supplemental  petition  is  a  copy 
of  the  contract  executed  by  plaintiff  and  defendant  N.  C.  Couch  for 
the  sale  of  the  land  therein  described;  that  at  the  time  of  execution 
of  said  contract  defendant  E.  C.  Couch  delivered  to  plaintiff  Legh 
Beauchamp  a  check  for  $200,  whicii  plaintiff  collected  and  appro- 
priated to  his  own  use.  That  at  the  same  time  defendamt  E.  C.  Couch 
executed  and  delivered  to  plaintiff  a  promissory  note  for  $800,  dated 
August  26,  1907,  due  thirty  days  after  date,  payable  to  the  order  of 
Legh  Beauchamp  and  which  note  is  signed  by  McD.  Henderson  as  a 
principal  with  said  defendant  Couch,  and  is  the  note  introduced  in 
evidence  in  this  case. 

"That  said  sum  of  $200  and  the  note  for  $800  were  accepted  by 
plaintiff  Legh  Beauchamp  as  a  cash  payment  at  the  time  of  signing 
said  contract,  and  represents  the  sum  of  $1000  alleged  to  be  paid  in 
said  contract. 

'That  the  abstract  of  title  as  required  by  said  contract  was  pre- 
pared by  Horace  E.  Wilson  prior  to  the  30th  day  of  September,  1907, 
and  was  ready  in  the  office  of  Wilson  &  Blackburn  for  delivery  one 
or  two  days  before  the  30th  day  of  September,  1907. 

"That  on  the  30th  day  of  September,  1907,  plaintiff  and  his  wife, 
Aurelia  Beauchamp,  came  to  the  office  of  Wilson  &  Blackburn,  at 
Junction,  Texas,  for  the  purpose  of  making  and  delivering  deeds  of 
conveyance  in  accordance  with  the  terms  of  said  contract,  but  that 
said  deeds  were  not  executed. 

"That  defendant  E.  C.  Couch  was  not  present  at  Junction,  Texas, 
but  was  in  fact  at  his  home  in  Brown  County,  Texas,  on  said  date 
and  that  plaintiff  knew  of  this  fact. 

'^hat  200  acres  of  the  land  included  in  said  contract  of  sale  con- 
stituted the  homestead  of  plaintiff  Legh  Beauchamp  and  his  wife, 
Aurelia  Beauchamp,  on  which  they  resided  at  the  time  of  making  said 
contract  of  sale  and  on  which  they  continued  to  reside  and  occupied 
as  iheir  homestead  on  the  30th  day  of  September,  1907;  that  at  no 
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time  after  the  execution  of  said  contract  of  sale  did  defendant  E.  C. 
Couch  oflfer  to  comply  with  the  terms  of  said  contract  pf  sale,  but  on 
the  30th  day  of  September,  1907,  there  were  liens  affecting  the  title 
of  some  of  the  tracts  of  land  included  in  said  contract  of  sale,  but  not 
exceeding  $1000,  but  that  plaintiff  expected  to  pay  off  said  liens  out 
of  the  sum  of  $9000,  to  be  paid  him  on  that  day  by  defendant  Conch 
and  that  the  lienholders  were  ready  and  willing  to  release  said  liens 
upon  payment  of  the  notes  secured  thereby. 

"That  plaintiff  and  his  wife,  Aurelia  Beauchamp,  on  or  about  Feb- 
ruary 13,  1908,  conveyed  the  land  included  in  this  contract  of  sale  to 
C.  L.  Dunbar  for  a  valuable  consideration  paid,  and  delivered  pos- 
session of  the  same  to  said  C.  L.  Dunbar. 

"It  is  agreed  that  the  defendant,  E.  C.  Couch,  was  never  in  pos- 
session of  any  part  of  the  property  mentioned  in  said  contract  of  sale 
and  did  not  receive  anything  from'  the  rents,  hire  and  use  of  said 
property.  That  plaintiff,  Legh  Beauchamp,  retained  possession  and 
control  of  the  property  included  in  said  contract  of  sale  and  received 
all  rent  and  profit  derived  from  said  property.** 

Conclusions  of  Law. — In  view  of  the  undisputed  facts,  we  can  not 
perceive  upon  what  principle  of  law  the  judgment  against  plaintiff 
was  rendered.  Upon  its  face,  the  written  agreement  between  the  par- 
ties shows  all  the  elements  of  a  valid  executory  contract.  The  com- 
petency of  the  parties  to  maJce  the  agreement  is  unquestioned,  no 
fraud  is  alleged  or  indicated  on  the  part  of  the  plaintiff,  nor  breach 
by  him  of  any  part  of  the  agreement  shown.  That  there  was  a  valid 
consideration  for  the  agreement  can  not  be  questioned.  It  is  elemen- 
tary that  "a  promise  to  do,  forbear  or  suffer  given  in  return  for  a 
like  promise**  is  a  consideration  for  an  executory  contract,  provided 
that  the  promise  is  not  illegal  or  against  public  policy.  No  illegality 
in  the  promise  of  either  pariy  is  suggested  or  intimated. 

Prima  facie,  defendants  are  liable  on  the  note  sued  on;  and  the 
burden  was  upon  them  to  show  such  default  or  refusal  of  plaintiff  to 
perform  his  promise  or  part  of  the  agreement  as  would  excuse  them 
from  performing  their  promise.  The  evidence  wholly  fails  to  show 
any  such  default  or  refusal  of  the  plaintiff  to  perform  his  part  of  the 
agreement  as  would  excuse  the  defendant  Couch  from  performing  bis. 
On  the  contrary,  it  is  indisputably  shown  that  Couch  failed  and  re- 
fused to  perform  any  part  of  his  agreement.  He  can  not  put  plaintiff 
in  default  by  his  failure,  nor  be  heard  to  say,  "I  never  received  any- 
thing of  value  for  the  note,**  when  he  failed  to  perform  such  part  of 
the  agreement  as  would  have  entitled  him  to  receive  from  the  plain- 
tiff the  land,  cattle,  horses,  goats  and  other  property  bargained  for 
in  the  contract. 

The  plaintiff  had  the  abstract  of  title  prepared  and  ready  for  de- 
fendant Couch,  as  he  agreed  to  do  by  the  contract;  he  went  with  his 
wife  to  Junction  City  upon  the  day  appointed  for  the  purpose  of 
executing  and  delivering  to  Couch  the  deeds  to  the  property  he  had 
agreed  to  sell  him ;  he  was  ready  and  willing  to  make  the  deeds,  and 
his  wife  to  join  him  in  one  to  the  part  of  the  land  which  was  their 
homestead,  upon  Couch*s  paying  him  as  much  of  the  purchase  money 
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a3  was  to  be  paid  at  the  time  and  executing  to  plaintiff  his  notes  for 
the  balance  as  agreed  upon  in  the  contract;  the  defendant  Couch 
failed  to  meet  him  at  the  time  and  place  when  and  where  the  execu- 
tory contract  was  to  be  executed  and  performed  by  both  parties;  but, 
on  the  contrary,  he  wholly  ignored  his  part  of  the  agreement,  and 
offered  no  reason  nor  excuse  whatever  for  breaking  his  promise. 
Couch  having  thus  defaulted,  plaintiff  could  not  be  expected  to,  nor 
was  he  required  to,  execute  and  deliver  the  deeds  to  him;  nor  can 
either  Couch  or  his  codefendant  be  heard  to  sav  there  was  no  consid- 
eration  to  support  the  note.  It  was  taken  as  so  much  cash,  in  lieu 
of  $800  of  the  $1000  mentioned  in  the  contract  as  paid  and  stipulated 
to  be  taken  as  a  forfeit  and  to  be  retained  by  plaintiff  as  liquidated 
damages  in  case  Couch  failed  or  refused  to  comply  with  the  contract, 
for  the  loss  or  damages  suffered  by  plaintiff  by  reason  of  such  default 

Such  default  was  made  and,  according  to  the  terms  of  contract, 
plaintiff  was  entitled  to  the  $1000  as  liquidated  damages.  Therefore, 
he  was  entitled  to  judgment  against  defendants  on  the  note  and  to 
retain  the  $200  received  by  him  on  defendant's  check  for  the  balance 
of  the  $1000.  (Halff  v.  O'Connor,  14  Texas  Civ.  App.,  191;  Santa 
Pe  Ry.  Co.  v.  Schutz,  37  Texas  Civ.  App.,  14;  Tobler  v.  Austin,  22 
Texas  Civ.  App.,  100.) 

Therefore  the  judgment  of  the  District  Court  is  reversed  end  set 
aside,  and  judgment  is  here  rendered  in  fa^or  of  the  plaintiff  (appel- 
lanl)  against  the  defendants  (appellees)  for  the  amount,  principal, 
interest  and  ten  percent  thereon,  due  upon  the  note  sued  on. 

Reversed  and  rendered. 

Writ  of  errer  refused. 


W.  T.  Adams  v.  Gary  Lumber  Company. 

Decided  March  17,  1909. 

1. — ^Aniffnment  of  Error — Szceptions. 

An  assignment  complaining  of  error  in  refusing  to  sustain  special  exception 
to  a  certain  paragraph  of  defendant's  answer,  is  insufficient  where  such  answer 
is  not  divided  into  numbered  paragraphs  or  so  arranged  as  to  enable  a  court 
to  determine  what  portion  of  the  answer  was  objected  to. 


An  answer  which  does  not  set  up  distinct  defenses,  but  is  so  connected  as 
to  form  one  plea,  is  not  subject  to  general  demurrer  because  of  the  failure 
of  some  of  the  matters  alleged  to  constitute  a  defense. 

8. — Charge. 

Refusal  of  an  instruction  embraced,  so  far  as  correct,  in  the  charge  given, 
is   not   groimd    for    reversal. 

4 — ^Vallnre  of  Consideration — Sale— Contract  for  Hotice  of  Defects. 

Where  a  contract  on  sale  of  machinery  provided  that  the  purchaser,  if 
same  should  prove  defective,  should  give  notice  thereof  within  ten  days  after 
receiving  it,  in  order  that  the  seller  might  correct  same,  a  right  to  do  which 
was  by  him  reserved,  a  requested  charge  disallowing  a  defense  to  the  price, 
for  failure  of  the  machinery  to  be  as  warranted,  in  case  such  notice  was  not 
given,  was  improper  because  applicable  equally  to  defects  not  discovered  until 
after  the  expiration  of  the  ten  days'  limitation. 
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5. — ^Assigninent  of  Error — Charge— Brief. 

Where  a  paragraph  of  the  charge  contains  more  than  one  proposition  of 
law  and  presents  more  than  one  issue,  an  assignment  of  error  in  giving  it 
is  insufficient  if  it  fail  to  indicate,  in  itself,  or  by  the  proposition  thereunder, 
the  part  of  the  paragraph  objected  to. 

6. — ^Eyidenoe — Objections. 

On  appeal  only  such  objections  to  the  admission  of  evidence  will  be 
considered  as  were  made  in  the  trial  court. 

7. — ^Same. 

Objections  to  the  qualification  of  a  witness  for  his  want  of  knowledge 
of  the  matters  testified  to  was  insufficient  to  raise  the  question  of  the  relevancy 
of  the  matters  to  the  issues  involved. 

8. — Evidenoe — ^Harmless  Error. 

To  demand  reversal  for  the  admission  of  irrelevant  testimony,  appellant 
must  be  able  to  point  ont  some  prejudicial  results  likely  to  follow  from  such 
error. 

Appeal  from  the  Distriet  Court  of  Panola  County.  Tried  below 
before  Hon.  W.  C,  Buford. 

H.  W.  Nelson,  for  appellant. — ^When  the  contract  of  warranty  pro- 
vides that  the  buyer  shall  give  the  seller  notice  of  defects,  if  any,  and 
buyer  fails  to  give  the  notice,  he  waives  the  warranty  and  is  liable 
for  the  purchase  money.  Aultman  &  Co.  v.  McBanney,  26  S.  W.,  2(57; 
Aultman  &  Co.  v.  Park,  1  Texas  Civ.  App.,  484;  Husic  Bice  Co.  v. 
Fairbanks  Co.,  17  Texas  Ct.  Eep.,  1002;  Haynesv.  Piano  Manufac- 
turing Co.,  36  Texas  Civ.  App.,  567;  J.  J.  Case  Co.  v.  Hull,  32  Texas 
Civ.  App.,  214. 

In  a  suit  on  a  breach  of  warranty  of  machinery,  the  scope  of  the 
inquiry  should  be  confined  to  the  particular  machine  under  investiga- 
tion.   Haynes  v.  Piano  Mfg.  Co.,  36  Texas  Civ.  App.,  667. 

Brooks  &  Woolworth,  for  appellee. — ^The  contract  as  to  giving  notice 
of  defects  would  not,  as  a  legal  proposition,  prevent  the  defendant  in 
the  court  below  from  showing  by  pleading  and  proof:  (1)  that  the 
machinery  was  not  puf  in  place  until  after  more  than  ten  days  after 
received  and  could  not  have  been  examined;  (2)  that  after  adjust- 
ment, the  defects  of  the  machinery,  both  of  material  and  workman- 
ship, gradually  developed  and  did  not  all  develop  at  once,  or  within 
ten  days.  Burr  v.  Atlanta  Paper  Co.,  2  Ga.  App.,  52;  Kesler  &  Co. 
V.  Burckell,  99  S.  W.,  173;  Wisdom  v.  Nichols  &  Shepperd,  97  S. 
W.,  18;  Elmore  v.  Booth,  102  S.  W.,  393;  San  Antonio  M.  &  S.  Co. 
'  V.  Josey,  91  S.  W.,  598. 

HODGES,  Associate  Justice. — The  appellant,  W.  T.  Adams, 
instituted  this  suit  against  the  appellee  in  the  District  Court  of  Panola 
County  upon  three  promissory  notes  aggregating  $800,  bearing  interest 
at  the  rate  of  eight  percent  per  annum  and  providing  for  ten  percent 
attorney's  fees  if  placed  jn  the  hands  of  an  attorney  for  collection. 
They  also  contained  a  provision  to  the  effect  that  if  default  was  made 
in  the  payment  of  any  one  of  the  notes  the  holder  had  the  option  of 
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declaring  all  of  them  due,  and  the  right  to  proceed  legally  for  their 
collection.  The  defendant  answered  by  a  general  demurrer,  general 
denial^  and  specially  pleaded  that  the  notes  were  given  as  a  part  of 
the  consideration  for  the  purchase  of  sawmill  machinery,  which  was 
sold  to  it  by  appellant  under  a  contract  of  warranty;  that  the  con- 
tract consisted  partly  of  written  and  partly  of  oral  agreements;  that 
the  mill  and  machinery,  after  being  properly  placed  in  position,  proved 
to  be  defective  and  unfit  for  the  purposes  for  which  it  had  been  pur- 
chased; and  that  the  material  out  of  which  the  different  parts  were 
made  was  of  such  inferior  grade  and  quality  as  to  render  the  entire 
plant  practically  worthless.  The  appellant,  by  a  supplemental  peti- 
tion, demurred  generally  and  specially  to  the  answer.  Upon  a  trial 
before  a  jury  a  verdict  was  rendered  in  favor  of  the  appellant  for  the 
sum  of  $300,  from  which  he  appeals. 

There  was  much  testimony  adduced  upon  the  trial  tending  to  show 
that  the  machinery  was  defective  and  not  as  represented.  Appellant 
offered  In  evidence  a  written  contract  signed  by  the  parties,  wherein 
it  was  agreed  that  if  anything  was  found  short,  broken,  defective  or 
not  as  specified,  notice  thereof  should  be  given  in  writing  to  the 
appellant  within  ten  days  after  the  machinery  was  received  thait  ap- 
pellant might  correct  the  same,  or  the  same  should  not  be  allowed, 
and  no  claim  for  any  material  furnished  or  work  done  by  the  appellee 
should  be  allowed,  as  the  appellant  reserved  the  right  to  furnish  such 
material  or  work.  The  contract  also  contained  the  following  warranty : 
'The  above  described  machinery  is  warranted  to  be  made  or  that  it 
will  be  made  of  good  material,  and  when  correctly  and  properly  set 
and  adjusted  that  it  will  do  as  good  work  as  machinery  of  game  class 
and  size.'' 

The  first  assignment  of  error  complains  of  the  refusal  of  the  court 
to  sustain  appellant's  second  special  exception  to  the  defendant's 
answer.  A  reference  to  that  exception  as  contained  in  the  record 
shows  that  it  is  directed  only  against  the  fourth  paragraph  of  the  ap- 
pellee's answer,  and  appears  to  be  an  attack  upon  that  portion  of  the 
pleading  because  of  its  legal  insufficiency.  This  character  of  attack 
is  further  indicated  by  the  proposition  which  follows  the  assignment. 
The  answer  of  the  appellee  is  not  subdivided  into  numerical  para- 
graphs, nor  is  it  so  arranged  in  the  transcript  as  to  enable  us  to  de- 
termine with  any  degree  of  certainty  just  what  portion  of  the  answer 
is  objected  to.  The  assignment,  therefore,  is  not  sufiiciently  specific 
to  authorize  its  consideration.  If  by  that  exception  appellant  intended 
to  attack  the  legal  sufficiency  of  the  entire  answer  upon  the  grounds 
embodied  in  the  proposition  which  followed,  we  think  it  was  correctly 
overruled  by  the  court.  The  appellee  did  not  undertake  to  set  up 
separate  and  distinct  defenses  in  different  portions  of  its  answer,  but 
its  defense  appears  to  consist  of  allegations  so  connected  as  to  form 
one  plea,  and  that  was,  a  failure  of  the  machinery  to  measure  up  to 
the  quality  warranted.  We  think  the  defense  as  set  forth  in  the  an^ 
Bwer  is  good  as  against  a  general  demurrer,  or  any  of  the  exceptions 
urged  against  it. 

Tte  refusal  of  the  court  to  give  the  following  special  charge  is 
made  the  basis  of  assignment  No.  2:     "Gentlemen  of  the  jury,  the 
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contract  introduced  in  evidence  in  this  case  provides  that  if  anything 
is  found  short,  broken  or  defective  or  not  as  specified,  notice  thereof 
shall  be  given  in  writing  to  W.  T.  Adams  within  ten  days  after  ma- 
chinery is  received  by  the  defendant  Now,  if  you  believe  that  said 
machinery  or  any  part  thereof  was  defective  and  that  the  defendants 
did  not  within  ten  days  after  they  received  the  machinery  notify  the 
plaintiff  in  writing  as  to  such  defects,  then  you  are  instructed  to  not 
find  anything  for  defendants  for  such  defects  (if  any),  but  find  for 
the  plaintiffs  the  amount  of  the  notes,  principal,  interest  and  attor- 
ney's fees,  the  amount  sued  for.*'  The  issue  embodied  in  this  special 
charge,  or  so  much  of  it  as  was  proper  to  be  submitted  under  the 
facts  of  this  case,  was  embraced  in  the  general  charge  of  the  court, 
and,  as  we  think,  correctly  presented.  The  charge  requested  was 
properly  refused  not  only  on  that  account,  but  because  it  does  not 
within  itself  state  a  correct  proposition  of  law  as  applicable  to  the 
facts  of  this  case.  It,  in  effect,  authorized  a  verdict  in  favor  of  the 
plaintiff  even  if  there  were  defects  in  the  machinery  against  which 
a  warranty  had  been  given,  without  regard  to  whether  those  defeite 
had  been  discovered  or  were  discoverable  until  after  the  expiration 
of  the  ten-day  limitation  expressed  in  that  clause  of  the  contract. 
This  would  have  restricted  the  right  of  appellee  to  recover  damages 
to  only  such  defects  as  developed  and  were  observed  within  ten  days 
after  it  received  the  machinery.  The  court  properly  refused  the  in- 
struction. 

The  third  assignment  complains  of  the  third  paragraph  of  the  gen- 
eral charge  of  the  court.  This  portion  of  the  charge  contains  more 
than  one  proposition  of  law  and  presents  more  than  one  issue,  and 
the  assignment  fails  to  indicate  which  part  of  the  paragraph  is  ob- 
jected to.  The  proposition  following  the  assignment  is  merely  an 
abstract  statement  of  the  law.  We  have  examined  the  paragraph  of 
the  charge  referred  to,  and  in  the  absence  of  a  specific  designation 
of  the  error  complained  of  we  think  the  assignment  should  be  over- 
ruled. 

In  the  fourth  assignment  of  error  the  appellant  complains  of  the 
refusal  of  the  court  to  sustain  his  objections  to  the  testimony  of  the 
witnesses  Ross  and  Patterson,  and  in  overruling  the  sixth  paragraph 
of  his  motion  for  a  new  trial.  No  separate  bill  of  exceptions  appears 
to  have  been  reserved  to  the  admission  of  this  testimony,  but  the 
objections  were  made  and  exceptions  noted  in  the  statement  of  facts. 
The  particular  objection  urged  to  this  testimony  was  stated  as  fol- 
lows: "I  object  to  the  witness  testifying  because  he  says  he  never 
saw  the  Gary  mill,  and  don't  know  anything  about  the  kind  of  mate- 
rial in  it.**  A  part  of  the  information  sought  to  be  elicited  frpm  each 
of  these  witnesses  was  that  tiie  material  out  of  which  portions  of  the 
machinery  of  the  Gary  mill  (the  one  in  controversy)  were  made  was 
of  an  inferior  grade.  It  seems  that  each  of  them  had  seen  and  were 
familiar  with  other  machinery  made  by  the  same  company  thai  sold 
the  Gary  mill,  and  were  basing  their  estimates  of  the  quality  of  the 
material  in  the  latter  upon  its  similarity  to  that  with  which  they 
were  acquainted.  One,  or  probably  both,  of  the  witnesses  was  per- 
mitted to  examine  a  sample  of  the  material  taken  from  the  Gary  mill, 
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and  in  that  connection  to  state  that  it  was  Tery  much  like  the  material 
in  other  mills  with  which  he  was  acquainted  made  by  that  company, 
and  which  had  proved  to  be  of  inferior  quality.  A  portion  of  the 
testimony  of  tiiese  witnesses  was,  we  thinks  inadmissible  because  ir- 
relevant; and  had  the  proper  objections  been  made  to  the  particular 
questions  and  answers  in  which  the  effort  was  made  to  bring  out  such 
irrelevant  testimony^  they  should  have  been  sustained.  Other  portions 
of  their  testimony  pertained  to  other  issues  in  the  case  and  were 
clearly  not  subject  to  any  such  objection.  On  appeal  only  such  ob- 
jections to  the  admission  of  evidence  will  be  considered  as  were  made 
at  the  time  in  the  trial  court.  Wheeler  v.  Tyler  S.  E.  Ey.  Co.,  91 
Texas,  356,  43  S.  W.,  876;  Compagnie  Des  Metaux  Unital  v.  Vic- 
toria Mfg.  Co.,  107  S.  W.,  651.  The  objections  upon  which  this  as- 
signment is  based,  as  presented  to  us,  being  addressed  to  the  compe- 
tency of  the  witnesses  to  testify,  we  can  not  say  that  the  court  erred 
in  overruling  them.  The  mere  fact  that  irrelevant  testimony  was 
wrongfully  admitted  will  not,  in  all  cases,  require  the  reversal  of  a 
judgment.  The  appellant  must  be  able  to  point  out  some  prejudicial 
results  likely  to  follow  from  such  error.  This  is  not  done  in  the  case 
here  under  consideration.  There  is  no  complaint  that  the  verdict 
was  without  evidence  to  support  it.     The  judgment  is  afiSrmed. 

Affirmed. 


Missouri,  Kansas  &  Texas  Eailway  Company  op  Texas  v. 

D.  W.  Light  et  al. 

Decided  March  IS,  1909. 

1.— Carrier — ^liTe-ftoek— -Damages — Charge. 

An  instruction  in  an  action  for  negligent  injury  to  horses  and  mules  in 
their  transportation  by  rail  is  held  erroneous  in  its  application  to  evidence 
here  considered,  in  assuming  that  if  the  animals  were  "skinned,  bruised  or 
injured/'  their  market  value  was  necessarily  depreciated  thereby. 

S.— Charge — ^Damages. 

A  carrier  transporting  live-stock  is  liable  only  for  such  depreciation  in 
the  value  of  the  animals  by  their  transportation  as  has  been  caused  by  its 
negligence.  Charge  considered  and  held  erroneous  for  failing  to  so  limit  the 
dsmages  recoverable. 

S.»CarTler — ^Damages  to  ZiTe-stook. 

Evidence  in  an  action  for  damages  to  live-stock  in  transportation  considered 
and  held  insufficient  to  support  a  recovery  for  the  amount  awarded. 

4.— Xigoonduet  of  Jury. 

Proof  that  the  jury  arrived  at  the  amount  of  damages  awarded  by 
dividing  the  aggregate  of  tlieir  estimates  by  twelve  and  adopting  the  result, 
held  insufficient  to  constitute  a  ground  for  reversal,  but  to  demand  close 
aerutiny  of  the  evidence  on  which  their  finding  was  made  to  rest. 

Error  to  the  District  Court  of  Denton  County.     Tried  below  before 
Hon.  Clement  B.  Potter. 

Oamett  <S  Eldridge,  for  appellant. 
VoL  LIV  Civil— 31. 
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Walker  £  Mays,  Herbert  R.  Wilson  and  Orus  0.  Ross,  for  appellee. 
— On  the  fifth  and  sixth  paragraphs  of  the  charge :  St.  Louis  8.  W. 
By.  Co.  of  Texas  v.  Casseday,  92  Texas,  625;  International  &  6.  N. 
Ry.  Co.  V.  Hays,  44  Texas  Civ.  App.,  462;  St.  Louis  &  S.  F.  Ry. 
Co.  V.  McClain,  80  Texas,  85;  Galveston,  H.  &  S.  A.  Ry.  Co.  ?. 
K<arrer,  70  S.  W.,  328 ;  Texas  &  P.  Ry.  Co.  v.  Coggin,  99  S.  W.,  431 ; 
Martin  v.  Missouri  P.  Ry.  Co.,  6  Texas  Civ.  App.,  136;  Missouri,  K. 
&  T.  Ry.  Co.  V.  Cannady,  36  Texas  Civ.  App.,  646 ;  Missouri,  K  &  T. 
Ry.  Co.  of  Texas  v.  Storey,  75  S.  W.,  847;  Earby  Lumber  Co.  ?. 
Dickerson,  42  Texas  Civ.  App.,  604;  Industrial  Lumber  Co.  v.  Bivens, 
47  Texas  Civ.  App.,  396. 

The  verdict  was  not  excessive  and  was  fully  supported  by  tiie  evi- 
dence. Gulf,  C.  &  S.  P.  Ry.  Co.  v.  McCarty,  82  Texas,  608;  Gulf, 
C.  &  S.  P.  V.  Porter,  61  S.  W.,  343;  Texas  &  N.  0.  By.  Co.  v.  Ludtke, 
3  Texas  Civ.  App.,  308. 

The  jury  arrived  at  their  verdict  in  the  proper  manner.  Hanley  v. 
Leigh,  8  Texas,  130;  State  ex  rel.  Senter  v.  Cowell,  102  S.  W.,  573. 

HODGES,  Associate  Justice. — ^The  •appellees  owned  twenty-eight 
head  of  horses  and  mules  in  Denton  County,  which,  in  December,  1906, 
were  shipped  over  the  appellant's  line  of  road  to  San  Antonio,  and 
thence  over  the  I.  &  G.  N.  to  CotuUa.  The  stock  were  loaded  into  a 
oar  at  Pilot  Point  on  Wednesday,  and  reached  their  destination  on 
the  following  Monday  night.  This  suit  is  to  recover  damages  for 
delay,  rough  handling  and  failure  to  properly  water  and  feed  ihe 
stock  while  in  transit  over  the  appellant's  line.  Upon  the  trial  before 
a  jury  the  plaintiffs  in  the  case  recovered  a  judgment  for  $533. 

The  testimony  shows  that  the  distance  from  Pilot  Point  to  Cotalla 
is  about  400  miles;  that  the  shipment  over  the  appellant's  line  was  to 
San  Antonio  and  thence  over  the  I.  &  G.  N.  E.  B.,  the  latter  distance 
being  about  100  miles.  There  was  testimony  on  tiie  part  of  the  ap- 
pellees tending  to  show  delays,  rough  handling  and  injuries  to  the 
stock,  but  upon  these  issues  the  evidence  was  conflicting.  There  was 
also  a  conflict  in  the  evidence  as  to  the  condition  in  which  the  stock 
arrived  at  Cotulla.  On  the  part  of  the  appellees  the  testimony  was 
that  they  were  gaunt,  drawn,  skinned  and  bruised,  and  some  of  them 
were  lame;  while  witnesses  for  the  ap«pellant  say  that  the  stock  were 
not  injured  in  any  way;  that  they  were  not  bruised  or  skinned,  and 
were  in  as  good  condition  as  could  be  expected  after  having  been  trans- 
ported that  distance.  It  is  claimed  that  the  stock  were  shipped  for 
the  purpose  of  being  sold  at  the  point  of  destination,  «nd  most  of  them 
had  been  sold  prior  to  the  time  of  the  trial.  Upon  the  issue  of  injury 
to  the  market  value  of  the  stock  D.  W.  Light,  one  of  the  appellees, 
was  the  only  witness  who  testified  in  the  court  below.  His  testimony 
upon  that  issue  is  as  follows:  "If  these  stock  had  reached  Cotulla 
in  the  condition  and  at  the  time  they  should  have  reached  there,  their 
market  value  would  have  been  about  $130  per  head.  The  market  value 
of  said  stock  at  th^  time  and  in  the  condition  they  did  arrive  there, 
was  $90  per  head.  The  difference  per  head  in  the  condition  and  at 
the  time  they  should  have  reached  Cotulla,  and  the  condition  and 
time  when  tiiey  did  reach  Cotulla,  was  $40  per  head/*     There  was 
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other  testimony  offered  by  appellant  to  the  effect  that  the  market  value 
of  the  entire  lot  upon  their  arrival  at  Cotulla  was  much  above  $90 
per  head.  The  evidence  also  shows  that  before  the  stock  arrived,  and 
while  at  Granger  in  transit,  four  of  the  mules  were  sold  by  the  man 
in  charge  for  $625;  that  the  next  day  after  their  arrival  four  others 
were  sold  for  $550;  that  within  a  short  time  four  other  mules  and 
two  horses  were  sold  for  an  aggregate  of  $815;  that  some  time  tljere- 
after — ^just  how  long  is  not  stated — ^two  other  mules  were  sold  for 
$265,  and  still  later  five  mules  were  sold  at  an  average  of  from  $250 
to  $275  per  span.  There  were  six  mules  and  three  horses  on  hand 
at  the  time  the  witness  whose  deposition  was  taken,  testified.  We  are 
not  advised  as  to  when  this  was.  Several  of  ttie  mules  remaining 
unsold  were  being  held  for  $275  per  pair,  an  offer  of  $2(55  per  pair 
having  been  refused.  As  to  the  condition  of  the  remainder  of  the 
stock  the  testimony  does  not  disclose  anything  further  than  as  given 
by  the  witness  D.  W.  Light,  above  referred  to. 

The  first  error  assigned  complains  of  the  following  portion  of  the 
court*8  charge:  "If  you  believe  from  the  evidence  that  during  the 
transportation  of  said  horses  and  mules,  and  while  they  were  in  charge 
of  the  defendant,  the  defendant  was  guilty  of  negligence  in  the  man- 
ner of  handling  or  switching  the  car  in  which  said  horses  and  mules 
were;  and  if  on  account  thereof  said  horses  and  mules  were  skinned, 
bruised  or  injured,  then  you  will  find  for  the  plaintiffs  on  this  item 
of  their  claim.^'  The  objection  to  this  is  that  it  assumes  as'  a  con- 
clusive fact  that  if  the  animals  were  "skinned,  bruised  or  injured'* 
they  necessarily  suffered  in  their  market  value,  and  therefore  the 
charge  is  on  the  weight  of  the  evidence.  In  view  of  the  peculiar  facts 
of  tills  case^  we  think  the  charge  is  subject  to  the  objection  urged. 
There  was  testimony  on  the  part  of  the  appellees  that  all  of  the  stock 
were  more  or  less  skinned,  bruised  and  injured,  without  specifying  in 
detail  any  of  the  injuries  except  as  to  three  of  the  animals.  D.  W. 
Light,  one  of  the  plaintiffs  in  the  case,  testified  that  the  damages  from 
those  injuries  amounted  to  $40  per  head.  The  undisputed  evidence 
further  shows  that  some  of  the  stock  were  sold  within  ta  very  short 
time  after  their  arrival,  at  prices  in  excess  of  what  Light  testified 
would  be  their  market  value  had  they  arrived  in  proper  condition. 
This,  it  seems,  would  affor^  conclusive  evidence  that  some  of  the  stock, 
at  leasts  were  not  "skinned,  bruised  or  injured"  suflBciently  to  affect 
their  market  value.  We  think  the  court  should  have  left  it  to  the 
jury  to  determine  whether  or  not  the  injuries  were  suflBcient  to  affect 
the  market  value  of  the  stock. 

It  is  also  claimed  that  the  court  erred  in  giving  the  following 
charge  on  the  measure  of  damages:  "If  you  find  for  the  plaintiffs 
you  will  assess  their  damages  at  such  sum  as  in  your  judgment 
from  the  evidence  is  the  difference  between  the  market  value  of  said 
horses  and  mules  in  the  condition  in  which  they  arrived  at  Cotulla 
and  the  market  value  of  said  horses  and  mules  in  the  condition  in 
which  they  should  have  arrived  in  Cotulla."  The  specific  objection 
to  this  portion  of  the  charge  is  that  "it  makes  the  appellant  absolutely 
liable  for  the  difference  between  the  market  value  of  the  stock  in  the 
condition  in  which  they  arrived  at  Cotulla  and  that  in  which  they 
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should  have  arrived;'*  whereaa^  the  appellant  can  only  be  held  liable 
for  such  difference  as  may  have  been  caused  by  its  negligence.  We 
think  the  proposition  stated  by  the  appellant  correctly  gives  the  rule 
in  such  cases;  and  if  by  a  fair  construction  of  the  language  used  in 
the  charge  it  fails  to  conform  to  that  requirement,  it  should  not  have 
been  given.  The  court  uses  the  language  "in  the  condition  in  which 
they  should  have  arrived,*'  without  any  qualification.  This  apparently 
implies  that  there  was  a  dereliction  of  duty  somewhere  which  caused 
an  injury.  Had  the  court  supplied  the  ellipsis  by  adding  "but  for  the 
negligence  of  the  appellant/*  still  another  objection,  equally  as  grave, 
would  have  arisen.  The  charge  might  then  be  said  to  have  been  upon 
the  weight  of  the  evidence.  Yet,  clearly,  we  think  such  was  the  only 
inference  to  be  drawn  from  the  language  used.  If  we  construe  the 
language  as  having  reference  to  a  condition  of  the  stock  brought  about 
by  any  and  all  of  the  circumstances  attending  that  shipment  which 
resulted  in  their  delay  or  injury,  then  the  charge  seeks  to  make  the 
appellant  responsible  for  more  than  the  law  will  justify.  The  charge 
should  have  been  so  framed  as  to  submit  the  measure  of  damages  in 
a  manner  authorizing  a  recovery  for  sueh  injuries  as  resulted  from 
the  negligence  of  the  appellant  or  of  its  servants. 

Appellant  further  complains  that  the  verdict  is  excessive  «uid  is 
not  supported  by  the  evidence.  There  is  also  an  assignment  charging 
misconduct  on  the  part  of  the  jury  in  the  manner  in  which  they  ar- 
rived at  their  verdict.  Upon  this  latter  question  the  court  heard  tesr 
timony  which  showed  that  the  jury  reached  their  verdict  in  the  fol- 
lowing manner:  After  they  had  retired  for  the  purpose  of  delibera- 
tion, and  without  having  discussed  the  evidence,  in  pursuance  of  a 
suggestion,  each  juror  wrote  upon .  a  slip  of  paper  the  amount  of 
damages  he  thought  the  plaintiffs  were  entitled  to  recover.  These 
were  added  together  and  the  sum  divided  by  twelve,  resulting  in  533 
as  the  quotient.  They  accordingly  returned  $533  as  their  verdict  in 
the  case.  The  testimony  further  showed  that  the  various  sums  writ- 
ten by  the  jurors  ranged  from  $300  to  $888.  There  is  some  doubt, 
from  the  evidence  adduced,  as  to  whether  this  method  of  finding  the 
verdict  was  in  compliance  with  a  previously  formed  agreement,  or 
that  the  result  was  afterwards  agreed  to  by  all  the  members  of  the 
jury;  and  we  are'  unable  to  say  that  th^  verdict  was  arrived  at  in 
such  a  way  as  to  justify  the  court  in  setting  it  aside  on  that  account 
alone.  But  be  that  as  it  may,  these  facts  are  suggestive  of  such  an 
absence  of  that  deliberation  which  should  characterize  the  conduct  of 
juries  when  passing  upon  the  property  rights  of  litigants,  as  to  sub- 
ject to  close  scrutiny  the  evidence  upon  which  their  finding  is  made 
to  rest.  Under  the  testimony  we  think  the  jury  might  justifiably 
have  concluded  that  the  stock  in  question  were  injured  by  long  con- 
finement and  the  manner  in  which  they  were  handled  while  in  transit; 
and  if  it  was  also  found  that  some  of  the  injuries  infiicted  were  caused 
by  the  negligence  of  the  appellant*s  employes,  it  can  not  be  said  that 
such  finding  would  be  without  evidence  to  support  it.  But  it  is  diffi- 
cult to  understand  how  a  satisfactory  conclusion  could  be  reached  as 
to  how  much  damages  should  be  awarded. 

There  were  twenty-six  horses  and  mules  in  the  ear  when  they  ar- 
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WTcd  at  Cotulia,  two  n^ules  having  been  sold  on  the  way  by  the  man 
in  charge.  One  of  the  appellees  testified  that  some  of  the  stock  were 
skinned,  bruised  and  injured  when  they  arrived,  while  others  say  that 
all  of  them  were  in  that  condition.  How  much  of  this  condition  was 
due  to  tlie  negligence  of  the  appellant's  servants,  and  how  much  re- 
sulted incidentally  and  necessarily  from  being  transported  that  dis- 
tance in  a  railway  car,  is  purely  a  matter  of  conjecture  under  the  evi- 
dence. Two  of  the  witnesses  for  plaintiflfs  below  testified  to  specific 
injuries  to  three  of  the  animals,  but  did  not  undertake  to  say  what 
was  the  amount  of  damages  resulting  from  those  particular  injuries. 
D.  W.  Light,  one  of  the  appellees,  says  that  the  stock  would  have  been 
worth  in  that  market  $130  per  head  had  they  arrived  in  proper  con- 
dition; that  they  were  worth  only  $90  per  head  in  the  condition  in 
which  they  did  arrive;  and  thus  places  $40  per  head  as  a  general 
average  of  the  damages  sustained.  There  was  nothing  to  enable  the 
jury  to  assess  the  damages  to  any  one  or  more  of  the  animals  at  a 
greater  or  less  amount  than  the  average  named  by  Light.  The  cor- 
rectness of  his  estimate  is  so  strongly  challenged  by  his  subsequent 
admissions,  and  those  of  his  coplaintiffs,  that  its  probative  value  as 
a  basis  for  a  verdict  may  be  seriously  questioned.  It  is  admitted  that 
a  very  short  time  after  the  stock  arrived  at  CotuUa  eight  head  of 
them  were  sold  for  $1100,  or  $7.50  per  head  more  than  Light  esti- 
mated their  market  value  would  have  been  had  they  arrived  in  good 
condition,  and  $47.50  more  than  he  stated  their  market  value  actually 
was  upon  their  arrival.  There  is  nothing  in  the  evidence  to  show 
that  the  animals  sold  were  injured  less  than  the  others,  or  that  their 
market  value  was  greater  at  that  time.  The  average  of  those  sold 
thereafter  was  also  above  the  value  fixed  by  Light.  It  was  also  ad- 
mitted that  four  of  the  mules  which  were  unsold  at  the  time  the 
deposition  of  the  witness  was  taken  were  held  at  $275  per  pair.  This 
would  leave  only  five  head  whose  value  were  unaccounted  for;  thus 
showing  by  the  evidence  that  twenty-one  of  the  animals  had  been 
erroneously  estimated  by  Light  to  have  been  damaged  to  the  extent 
of  $40  per  head.  Could  the  jury  say  that  these  five  were  each  dam- 
aged to  the  extent  of  over  $100,  as  they  must  in  order  to  sustain 
their  finding?  We  think  not  It  is  true  some  of  these  animals  were 
priced  some  time  after  their  arrival  at  their  destination,  and  appellees 
contend  that  these  values  should  not  be  taken  as  a  basis  of  measuring 
their  damages.  We  think  that  is  true,  and  are  not  undertaking  to 
use  it  for  that  purpose,  but  we  refer  to  it  simply  to  show  how  unre- 
liable and  inadequate  was  the  testimony  upon  which  the  jury  had  to 
rely  in  estimating  the  damages  in  the  case.  There  was  nothing  to 
show  that  the  market  value  of  the  stock  had  changed  during  the  time 
intervening  between  their  arrival  and  when  the  animals  were  subse 
qnently  sold,  or  that  any  expense  was  incurred  to  get  them  in  a  better 
marketable  condition.  The  evidence  merely  shows  that  they  were 
tamed  into  a  large  pasture  and  were  kept  there  until  sold. 

We  think  that  the  verdict  is  excessive,  and  for  that  reason,  among 
the  others  discussed,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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1. — ^Attaehment — ^Damagei — ^Evidenoe.  1 

In  an  action  for  damages  for  wrongfully,  unlawfully  and  maliciously  suing 
out  an  attachment  under  which  the  plaintiff's  stock  of  merchandise  was  seized 
and  detained,  evidence  that  when  the  levy  was  made  there  was  no  more  goods 
than  was  sufficient  to  pay  the  debt  was  immaterial  and  inadmissible. 

9. — Same. 

In  an  action  for  damages  for  wrongfully,  unlawfully  and  maliciously  suing 
out  an  attachment,  evidence  that  the  officer  executing  the  writ  had  no  intention 
to  injure  the  defendant  therein  in  making  the  levy,  was  inmiaterial  and  should 
have  been   excluded. 

8. — Same— Report  of  Xercantlle  Agency — ^Rebuttal. 

Where,  in  an  action  for  damages  for  suing  out  an  attachment,  the  plaintiff 
testified  as  to  his  rating  in  Dun's  Agency,  the  report  of  the  agency  was  admissible 
for  the  purpose  of  contradicting  him. 

4. — Same— 4}roimd8  of  Attachment — AflLdayit. 

In  an  action  for  damages  for  suing  out  a  writ  of  attachment,  the  plaintiff, 
upon  the  issue  of  whether  the  writ  was  sued  out  without  probable  cause,  had 
the  right  to  show  the  falsity  of  the  grounds  stated  in  the  affidavit  for  attach- 
ment and  that  there  was  no  probable  cause  to  believe  them  true,  and  in  thi^ 
connection  the  affidavit  was  admissible  as  showing  the  grounds. 

5. — ^Agency — ^Proof — ^Declarations  of  Agent. 

Where  the  party  making  the  affidavit  for  attachment  testified  that  he  was 
the  agent  of  the  plaintiff  in  the  proceedings  and  was  authorized  to  make  it, 
a  charge  that  the  jury  should  not  consider  the  declarations  of  such  party  as 
to  the  extent  of  the  authority  given  him,  was  error.  The  rule  that  proof  of 
agency  cannot  be  made  by  the  declaration  of  the  agent  to  a  third  party  had 
no  application. 

6. — Same— Batifloation — ^Husband  and  Wife. 

Where  in  an  action  for  damages  for  suing  out  an  attachment  it  appeared 
that  the  only  bond  in  the  attachment  proceeding  was  one  signed  by  the  wife 
of  the  plaintiff  therein,  but  that  the  husband  ratified  her  acts  by  adopting  the 
attachment  and  seeking  to  have  the  same  foreclosed,  an  instruction  that  the 
wife  was  not  the  agent  of  the  husband  unless  she  was  expressly  authorized, 
was  erroneous. 

7. — ^Attachment — ^Affidavit — ^Bond — Judgment. 

A  judgment  quashing  the  attachment  on  the  ground  that  no  affidavit  or 
bond  was  made  before  the  issuance  or  levy  was  conclusive  of  that  fact  in  an 
action  for  wron'gfully  suing  out  the  writ. 

8. — ^Xeasnres  of  Damagei — ^Attachment. 

In  an  action  for  suing  out  an  attachment  and  detention  of  goods  under  the 
writ  until  same  is  quashed,  the  measure  of  damages  is  the  legal  interest 
upon  the  value  of  the  goods  during  the  time  they  are  detained  under  the 
illegal  process.  If  there  be  deterioration  or  ^depreciation  in  the  goods,  this 
is  an  element  of  actual  damages,  but  not  ground  for  exemplary  damages. 

9. — Charge — ^Weight  of  Evidence. 

A  charge  collating  all  the  evidence  interposed  as  a  defense  to  the  claim 
for  exemplary  damages,  and  directing  the  attention  of  the  jury  thereto  in 
emphatic  manner,  was  upon  the  weight  of  the  testimony  and  reversible  error. 

10. — ^Exemplary  Damages — ^Advice  of  Connsel. 

That  the  plaintiff  in  attachment  acted  on  the  advice  of  counsel  will  not 
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affect  his  liability  for  ezemplarv  dtaaKfe^,  unless  he  in  good  faith  made  a  full 
and  free  disclosure  of  all  the  facts  within  his  knowledge. 

Appeal  from  the  District  Court  of  Matagorda  County.    Tried  below 
before  Hon.'  WeDs    Thompson. 

Holland  &  Krause,  for  appeUant. 

Qoxnes  &  Corbett,  for  appellee. 

BEE8E,  Associate  Justice. — J.  H.  Eainey  sued  C.  D.  Kemp  in 
the  District  Court  to  recover  damages  for  the  wrongful,  unlawful  and 
malicious  suing  out  by  Kemp  of  a  writ  of  attachment  out  of  the 
Justice  Court,  under  which  his  stock  of  merchandise  was  seized  and 
detained  by  the  officer  and  his  place  of  business  closed  for  about 
thirty-five  days;  and  also  for  the  wrongful  and  malicious  suing  out 
of  an  immediate  execution  out  of  the  Justice  Court  upon  a  judgment 
in  the  same  case,  the  writ  of  attachment  having  been  quashed,  and 
the  seizure  of  his  stock  of  merchandise  thereunder.  Damages  both 
actual  and  exemplary  were  claimed  in  the  aggregate  sum  of  over 
$10,000.  Upon  trial  with  a  jury  there  was  a  verdict  for  defendant 
and  from  the  judgment  plaintiff  appeals. 

We  are  inclined  to  think  that  the  constable  Showalter  should  not 
have  been  allowed  to  testify,  over  the  objection  of  appellant,  that 
when  he  made  the  levy  there  was  no  more  goods  than  sufficient  to 
pay  defendant's  debt.  The  evidence  was  immaterial  under  the  plead- 
ings. The  evidence,  however,  could  not  have  influenced  the  verdict, 
and  is  not  cause  for  reversal.  We  only  pass  upon  it  in  view  of  an- 
other trial.  The  objection  is  presented  in  the  first  assignment  of  error. 
The  same  may  be  said  with  reference  to  the  testimony  of  the  same 
witness,  that  he  had  no  intention  to  injure  appellant  in  making  the 
levy,  as  set  out  in  the  second  and  third  assignments.  The  constable's 
intentions  or  motives  were  matters  of  no  concern. 

We  call  attention  to  what  has  been  said  by  the  Supreme  Court  in 
Boss  V.  Kornrumpf  (64  Texas,  395-6),  that  in  a  case  like  the  present, 
where  each  party  had  produced  evidence  sufficient  to  establish  his 
side  of  the  question  upon  'this  issue,  "a  feather's  weight  of  illegal 
testimony  must  not  be  thrown  into  the  scales  to  turn  them  in  favor 
of  either  of  the  litigants." 

There  was  no  error  in  the  admission  in  evidence  of  the  report  of 
B.  G.  Dun  &  Company  Mercantile  Agency  to  show  appellant  s  com- 
mercial rating,  under  the  facts  of  this  case.  Appellant  had  testified 
as  to  his  rating  in  Dun's  Agency,  and  the  report  Was  admissible  to 
contradict  him.  The  eighth  and  ninth  assignments  of  error  present- 
ing the  question  are  overruled. 

The  affidavit  of  attachment  made  by  Browning  as  agent  of  appellee 
was  admissible  to  show  the  grounds  upon  which  the  attachment  was 
sued  out.  There  was  evidence  which  tended  to  show  that  it  was  upon 
this  affidavit  the  attachment  was  predicated,  and  that,  even  if  it  was 
not  made  until  after  the  writ  was  issued  and  levied,  appellee  pressed 
the  attachment  and  secured  a  judgment  foreclosing  the  same,  which 
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was  afterwards  set  aside  and  the  attachment  quashed  on  the  ground 
that  it  was  issued  and  levied  before  the  affidavit  was  made.  Never- 
theless, upon  the  issue  of  whether  the  attachment  was  sued  out  with- 
out probable  cause  appellant  had  the  right  to  show  the  falsity  of  the 
grounds  stated  in  this  afBdavit  and  that  there  was  no  probable  cause 
to  believe  them  true.  In  connection  with  this  he  had  a  right  to  ra- 
troduce  the  aflSdavit  as  showing  the  grounds  upon  which  appellee  was 
seeking  the  benefit  of  the  attachment,  and  it  was  error  to  exclude 
the  affidavit.  The  twelfth  assignment  of  error  presenting  the  ques- 
tion is  sustained. 

The  giving  of  the  special  charge  numbered  14,  referred  to  in  the 
tweniy-second  assignment,  wherein  'the  jury  was  instructed  not  to 
consider  the  declarations  of  Browning  as  to  the  extent  of  the  authority 
given  him  by  Kemp,  was  error.  This  was  not  a  case  of  proof  of 
agency  by  the  declarations  of  the  agent  to  a  third  person,  but  the 
testimony  of  the  agent  himself  as  to  the  extent  of  his  agency,  and 
was  admissible  and  entitled  to  consideration  for  that  purpose.  Brown- 
ing testified  positively  that  he  was  appellee's  agent  and  authorized  to 
make  the  affidavit  in  the  protection  of  his  interest,  and  this  statement 
does  not  seem  to  have  been  induced  by  what  Shelton  told  him  as  to 
his  authority. 

In  view  of  the  evidence,  which  tended  to  show  that  there  was  no 
bond  upon  which  the  attachment  was  predicated  except  that  amon^ 
the  papers  to  which  the  name  of  appellee  appears  to  have  been  signea 
by  his  wife,  and  that  appellee  ratified  her  acts  by  adopting  the  at^ 
tachment  and  seeking  to  have  the  same  foreclosed,  it  was  error  to 
give  the  special  charge  that  Mrs.  Kemp  was  not  the  agent  of  Kemp 
unless  she  was  expressly  authorized.  We  do  not  see  how  this  could 
have  prejudiced  appellant.  It  would  have  rather  tended  to  the  con- 
clusion that  there  was  no  valid  bond  given  for  the  attachment. 

As  we  view  the  case,  the  judgment  of  the  Justice  Court  quashing 
the  attachment  on  the  ground  that  no  affidavit  nor  bond  was  made 
before  its  issuance  or  levy,  was  conclusive  of  that  fact.  Appellee 
accepted  that  judgment  and  should  not  be  heard  now  to  question  the 
facts  upon  which  it  was  based.  The  court,  however,  submitted  these 
issues  to  the  jury  and  no  objection  is  made  by  appellant  to  the  charge 
on  this  ground. 

The  court  erred  in  that  portion  of  its  charge  to  the  jury  wherein 
they  were  instructed  that  the  measure  of  damages  was  the  difference 
between  the  reasonable  cash  market  value  of  the  goods  at  the  time  of 
the  levy,  and  the  reasonable  market  cash  value  at  the  time  the  at- 
tachment was  quashed,  and  six  percent  on  said  sum.  The  jury  must 
have  understood  that  in  estimating  the  damages,  if  any,  the  six  per- 
cent was  to  be  computed  upon  the  difference  in  value,  and  not  upon 
the  value,  the  true  measure  being  legal  interest  upon  the  value  of  the 
goods  during  the  time  they  were  detained  by  the  officer  under  the 
illegal  process.  (Davidson  v.  Oberthier,  93  S.  W.,  478;  Willis  v. 
Whitsitt,  67  Texas,  673.)  Appellant  requested  an  instruction  upon 
this  point  which  properly  presented  the  law,  but  which  was  refused. 
It  can  not  be  said  that  it  must  be  concluded  that  the  jury  found 
against  the  appellant  upon  the  issue  of  the  wrongful   or  unlawful 
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issuance  of  the  attachment  and  hence  the  error  was  harmlese.  The 
jury  may  have  found  that  the  attachment  was  wrongful,  but  that  there 
was  no  deterioration  in  value  of  the  goods,  and  hence  no  amount 
upon  which  interest  was  to  be  computed  under  the  charge.  If  prop- 
erly instructed  on  this  point  they  might  have  found  for  appellant  and 
allowed  him  interest  at  thie  legal  rate  on  the  value  of  the  goods  while 
detained,  which,  although  an  insignificant  amount  in  itself,  would 
have  entitled  appellant  to  recover  also  the  costs.  The  thirteenth  and 
fourteenth  assignments  of  error  on  which  this  question  is  presented 
must  be  sustained.  This  also  suflBciently  disposes  of  the  eighteenth 
assignment  of  error. 

Depreciation  or  deterioration  in  value  of  the  goods  was  an  ele- 
ment of  actual  damages,  but  not  of  exemplary  damages,  as  stated  in 
the  court^s  charge.  It  is  so  apparent,  however,  that  the  jury  found 
against  appellant  on  the  issue  of  exemplary  damages  that  this  error 
would  not  be  ground  for  reversal. 

It  was  error  to  give  the  charge  requested  by  appellee  wherein  the 
jury  was  instructed  that  they  might  take  into  consideration,  on  the 
issue  of  appellant's  right  to  recover  exemplary  damages,  the  state- 
ments made  by  Shelton,  the  act  of  appellant  in  attempting  to  sell 
his  stock  to  O'Connell  and  others,  and  also  his  acts  in  delivering  to 
the  Houston  Drug  Company  certain  drugs  in  payment  of  his  account 
and  in  offering  to  turn  over  to  his  drug-store  creditors  his  stock  of 
drugs  in  settlement  of  his  accounts.  In  this  requested  charge  appellee 
collated  about  all  of  his  evidence  interposed  as  a  defense  to  the  claim 
for  exemplary  damages,  and  endeavored  to  direct  the  attention  of  the 
jury  thereto  in  a  most  emphatic  manner.  This  could  not  but  have 
had  the  eflfect  of  impressing  the  jury  with  the  court's  view  of  the 
importance  and  weight  of  this  testimony,  and  was  calculated  to  be 
very  prejudicial  to  appellant.  (Dupree  v.  Texas  &  P.  Ry.  Co.,  96 
S.  W.,  647.) 

The  jury  should  not  have  been  instructed,  as  was  done  in  special 
charge  given  at  the  request  of  appellee,  as  to  the  effect  upon  the  lia- 
bility of  appellee  for  exemplary  damages  of  his  having  acted  upon 
the  advice  of  counsel,  without  coupling  with  the  same  the  condition 
that  he  had  in  good  faith  made  a  full  and  free  disclosure  of  all  the 
facts  within  his  knowledge.  If  appellee  had  disclosed  to  his  attor- 
neys that  his  information  came  from  Shelton  alone,  and  also  the  rep- 
utation of  his  informant,  as  testified  by  himself,  it  can  hardly  be 
supposed  that  he  would  have  been  advised  to  act  upon  this  alone. 

We  are  inclined  to  think  that  the  errors  indicated  entitle  appel- 
lant to  a  new  trial,  and  that  the  judgment  should  be  reversed  and 
the  cause  remanded,  and  it  is  so  ordered. 

Reversed  and  remanded. 
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Houston  &  Texas  Central  Railroad  Company  v.  Charles  P. 

Malloy. 

Decided  March   19,  1909. 

1. — ^Hegligenoe— Master  and  Servant — ^Dangerous  Work— Waminir. 

As  a  general  rule  it  is  not  the  duty  of  the  master  to  instruct  the  servant 
as  to  the  rules  of  the  service  or  warn  him  of  the  dangers  incident  thereto 
unless  information  be  asked;  but  this  rule  is  subject  to  some  qualifications. 


2.— Same— Extraordinary  Bisks. 

The  master  is  prima  facie  bound  to  instruct  a  servant  as  to  all  risks  which 
are  abnormal  or  extraordinary  and  at  the  same  time  of  such  kind  that  the 
servant  cannot  be  held  chargeable  with  an  adequate  comprehension  of  their 
nature  and  extent  or  of  the  proper  means  by  which  to  safeguard  himself. 
The  presumption  is  that  all  risks  which  belong  to  this  category  are  not  known 
to  the  servant;  and  the  question  whether  the  servant  should  have  been  warned 
is  always  for  the  jury  where  the  evidence  is  fairly  susceptible  of  the  constniction 
that  the  peril  to  which  his  injury  was  due  was  one  of  this  description,  and  there 
is  no  positive  evidence  tending  to  charge  him  with  actual  or  constructive  know- 
ledge of  that  peril. 

3. — Same — Contributory  Hegligenoe— -Obeying  Orders  of  Superior. 

When  an  act  is  done  by  one  in  obedience  to  the  order  of  his  foreman,  the 
law  will  not  declare  the  act  of  obedience  negligence  per  se  unless  the  danger 
of  obeying  the  order  was  so  obvious  and  glaring  from  the  servant's  standpoint 
at  the  time  he  undertook  to  obey  it  that  no  prudent  man  would  have  under- 
taken it,  but  will  leave  it  to  the  jury  to  say  whether  he  ought  to  have  obeyed 
it  or  not. 

4. — Same. 

Where  the  servant  was  called  from  his  regular  work  and  under  direction 
of  the  foreman  struck  on  the  end  of  an  axle  with  a  heavy  hammer,  and 
thereby  caused  a  portion  of  soft  metal  in  the  end  of  the  axle  to  fly  out  and 
strike  him,  and  it  appeared  that  the  danger  was  known  to  the  foreman  and 
unknown  to  the  servant,  and  that  if  the  servant  had  struck  truly  in  the  center 
of  the  axle  the  metal  would  not  have  spurted  out,  but  the  fact  that  he  did 
not  so  strike  was  not  because  of  carelessness,  but  because  of  the  impossibility 
of  any  one  striking  with  such  an  implement  in  the  same  place  at  every  blow,  it 
could  not  be  held  that  he  was  guilty  of  negligence  either  in  obeying  the  order  or 
in  the  manner  in  which  he  struck  the  blow,  and  the  issue  of  negligence  vel  non 
was  for  the  jury. 

5t— — Sane. 

See  charge  held  to  contain  no  errors  of  which  the  appellant  could  complain, 
and  to  sufficiently  embrace  the  law  applicable  to  the  facts. 

6. — ^Evidenoe— Admission  of  Evidence — ^Harmless  Error. 

A  party  will  not  be  heard  to  complain  of  the  admission  of  evidence  when 
he  has  permitted  like  evidence  to  be  introduced  without  objection. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 

Baker,  Botis,  Parker  &  Garwood  and  Lane,  Jackson,  Kelly  &  WoU 
iers,  for  plaintiff  in  error. — ^The  plaintiff  was  by  profession  an  expert 
boilermaker.  He  knew  from  experience  and  observation  that  the  lathe 
holes  were  in  the  ends  of  the  driving  axle,  and  knew  such  holes  were 
filled  up  with  lead  or  other  soft  metal.    He  knew  by  experience  in  Ms 
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profession  the  effect  of  striking  soft  metal  with  a  steel-faced  hammer. 
Whatever  danger  there  was  of  the  lead  or  babbitt  flying  out  under 
the  blows  from  the  hammer  was  as  well  known  to  him  and  as  open  to 
his  observation  as  to  the  foreman  or  the  other  employes  doing  the 
same  work^  and  there  being  no  defect  in  the  instruments  used  and  the 
flying  out  of  the  lead  or  babbitt  being  the  natural  effect  of  a  blow 
from  a  hammer  on  soft  metal,  the  resultiag  injury  was  a  known  risk 
or  danger  ordinarily  incident  to  such  work,  for*  which  the  master  is 
not  liable.  Gas  Co.  v.  Robertson,  93  Texas,  503;  Parish  v.  Eailway, 
76  S.  W.,  234;  Kluftts  v.  Gibson  Bros.,  37  Texas  Civ.  App.,  216;  Oil 
Company  v.  Shaw,  27  Texas  Civ.  App.,  65;  Sewer  Pipe  Co.  v.  Noll, 
37  Texas  Civ.  App.,  269;  Railway  v.  Conrad,  62  Texas,  627;  Railway 
V.  McCarthy,  64  Texas,  636;  Railway  v.  Bradford,  66  Texas,  736; 
Jones  V.  Railway,  11  Texas  Civ.  App.,  39;  Brown  v.  Miller,  62  S.  W., 
647;  Railway  v.  I^empe,  59  Texas,  19;  Railway  v.  French,  86  Texas, 
96;  Bridge  Company  v.  Burnett,  85  Texas,  16;  Railway  v.  Scott,  62 
S.  W.,  1077;  RaUway  v.  Williams,  72  Texas,  159. 

Lovejoy  &  Parker,  for  defendant  in  error. 

McMEANS,  Associate  Justice. — This  suit  was  brought  by  Charles 
P.  Malloy  as  plaintiff  against  the  Houston  &  Texas  Central  Railroad 
Company  to  recover  damages  for  personal  injuries  sustained  by  him 
while  in  its  employ.     The  plaintiff  alleged  that  he  was  employed  by 
the  company  as  a  boilermaker,  and  was  sent  from  Houston  to  Austin 
in  November,  1905,  to  work  on  certain  boilers  at  that  place.     That 
while  so  engaged  he  was  sent  for  by  one  Glass,  foreman  of  the  com- 
pan^B  roundhouse  at  Au^in,  to  assist  in  adjusting  a  driving-wheel  of 
a  locomotive  on  the  axle  by  striking  with  a  hammer  on  the  end  or  face 
of  the  axle.     That  in  obedience  to  the  order  of  said  roundhouse  fore- 
man, he  struck  i^ith  great  force  with  a  sledge  hammer  on  the  end  of 
the  axle  and  thereby  caused  a  portion  of  lead,  babbitt  or  other  soft 
metal  in  the  end  of  the  axle  to  fly  or  spurt  out  and  strike  him  in  the 
eye,  causing  the  loss  of  one  eye.     The  plaintiff  alleged  with  particu- 
larity that  his  injuries  "were  due  to  the  negligence  and  carelessness  of 
the  defendant,  its  agents,  servants  and  employes,  in  this:    That  plain- 
tiff was  not  employed  by  defendant  to  do  the  character  of  work  which 
he  was  required  to  perform  and  which  he  was  performing  when  in- 
jured; that  the  work  involved  the  danger  of  lead  or  babbitt  or  other 
soft  metal  flying  or  spurting  out  under  the  blows  of  the  hammer,  and    ' 
was  more  perilous  than  the  work  plaintiff  was  employed  to  perform; 
that  plaintiff  was  inexperienced  in  said  work,  and  was  ignorant  of  the 
danger  of  said  metal  flying  or  spurting  out  un^er  the  blows  delivered 
bv  him  on  the  end  or  the  face  of  the  said  axle,  and  that  he  had  not 
equal  means  with  the  defendant  of  knowing  the  danger;  that  defend- 
ant and  its  agents,  servants  and  employes  in  charge  of  the  said  work 
knew,  or  in  the  exercise  of  ordinary  care  would  have  known,  of  the 
danger,  and  they  knew,  or  in  the  exercise  of  ordinary  care  would  have 
known,  of  plaintiflfs  inexperience  and  ignorance,  and  so  knowing  that, 
wholly  failed  to  warn  him  of  such  danger.     And  in  this  connection 
plaintiff  further  alleges  that  the  method  employed  in  doing  the  work 
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was  not  the  one  usually  and  customarily  employed  in  such  cases;  that 
the  usual  methods  in  doing  said  work  were  slackening  the  tire  of  the 
wheel  by  heating  the  same,  by  means  of  hydraulic  pressure,  to  be  ap- 
plied in  the  regular  workshops,  etc.;  that  the  defendant  was  familiar 
with  such  methods  and  had  the  facilities  for  applying  the  same,  and 
that  sucfh  methods  involved  no  peril  to  those  employed  in  their  execu- 
tion, and  plaintiff  is  informed  that  defendant,  after  his  injury,  did  in 
fact  adjust  the  said  wheel  by  the  use  of  a  suiBcient  and  proper  method, 
namely,  hydraulic  pressure.^' 

The  defendant  answered  by  general  demurrer,  general  denial,  and 
pleaded  assumed  risk  and  contributory  negligence.  A  trial  before  a 
jury  resulted  in  a  verdict  and  judgment  for  plaintiff  for  the  sum  of 
f$6,000.    The  case  is  now  properly  before  us  on  writ  of  error. 

•  The  evidence  justifies  the  following  conclusions  of  fact :  Plaintiff  was 
about  thirty  years  old  and  had  worked  several  years  in  railroad  shops 
and  was  an  expert  boilermaker,  and  was  employed  in  that  capacity  in 
defendant's  railroad  shops  in  Houston;  in  Novem'ber,  1905,  several 
days  before  his  injury,  he  had  been  sent  by  his  foreman  at  Houston 
to  Austin  to  make  certain  repairs  upon  boilers  of  locomotives  there, 
and  directed  to  report  to  one  Glass,  the  defendants  foreman  at  Aus- 
tin, upon  his  arrival.  This  he  did,  and  was  put  to  work  by  Glass 
upon  the  boilers  he  was  sent  to  repair,  and  continuously  engaged  in 
this  work  up  to  the  28th  of  'November,  1905,  when  the  foreman  Glass 
sent  for  him  to  assist  in  trying  to  force  into  position  one  of  the  driv- 
ing-wheels of  a  locomotive  that  had  moved  a  little  out  of  line  on  the 
axle.  The  axle,  when  originally  made,  is  turned  or  rounded  by  means 
of  a  lathe,  the  axle  being  held  by  appliances  at  each  end  in  holes 
called  "lathe  holes,^^  that  are  afterwards  filled  with  lead  or  babbitt 
metal  which  conceals  the  hole  and  makes  the  end  of  the  axle  smooth 
and  gives  it  the  appearance,  after  it  is  painted,  of  being  solid. 
Plaintiff  knew  that  lathe  holes  were  in  the  ends  of  all  such  axl^ 
and  that  some  of  these  holes  were  filled  with  lead  or  babbitt 
metal,  but  at  the  time  in  question  he  did  not  think  of  it.  When 
he  reached  the  engine  he  found  the  foreman  and  some  of  his  machin- 
ists striking  the  end  of  the  axle,  and  was  told  by  the  foreman  to 
strike  with  the  hammer  on  a  piece  of  iron  which  was  held  against  the 
end  of  the  axle;  but  this  he  declined  to  do  for  fear  that  the  iron,  be- 
ing brittle,  would  break  under  the  force  of  his  blows  and  that  flying 
particles  might  injure  himself  or  some  of  the  others  present,  and,  to 
demonstrate  the  reasonableness  of  his  fear,  struck  the  iron  a  light 
blow  which  broke  it.  The  iron  was  then  removed  and  pladntiff  was  di- 
rected by  the  foreman  to  strike  on  the  naked  end  of  the  axle,  which 
he  did,  without  the  hoped-for  result.  Plaintiff  then  suggested  the  use 
of  a  ram,  and  one  was  constructed,  but  the  piece  of  iron  used  as  a  ram 
was  too  light  to  answer  the  purpose,  and  this  method  was  abandoned. 
The  foreman  again  directed  plaintiff  to  strike  the  end  of  the  axle  with 
the  hammer,  and,  although  the  latter  protested  that  his  efforts  would 
be  futile  because  the  driving-wheels  were  placed  on  the  axles  by  hy- 
draulic pressure  of  forty  or  fifty  thousand  pounds  and  could  not  be 
moved  by  the  method  employed  by  the  foreman,  he,  in  compliance 
with  the  orders  of  the  foreman,  again  began  striking  the  naked  eod 
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of  the  axle,  and  on  delivering  the  last  blow  a  piece  of  lead  or  babbitt 
metal,  with  which  the  lathe  hole  was  filled,  spurted  out,  striking  plain- 
tiff in  the  eye  with  such  force  as  to  destroy  the  sight  and  to  require 
*  the  removal  of  the  eye.  The  work  which  plaintiflE  was  called  upon  to 
perform  was  work  usually  done  by  machinists  and  their  helpers  and 
not  by  boilermakers,  but  the  work  in  question  was  not  such  as  required 
any  special  skill  further  than  to  strike  with  reasonable  accuracy  a 
heavy  blow  with  a  sledge  hammer.  It  was  not  infrequently  the  case 
that  boilermakers  would  be  directed  by  their  superiors  to  do  certain 
kinds  of  work  usually  performed  by  machinists  where  no  special  skill 
was  required,  and,  when  called  upon  by  the  proper  authorities  to  do 
such  work,  were  required  to  obey.  Had  plaintiff  thought  about  it  he 
would  have  known  that  the  soft  metal  was  in  the  lathe  hole,  but  he 
had  never  worked  with  that  character  of  metal,  nor  had  he  ever  done 
that  character  of  work  before,  nor  had  he  seen  it  done,  and  did  not 
know  that  the  metal  was  likely  to  fly  out  under  the  force  of  the  blows. 
The  foreman  did  know  this,  however,  although  he  did  not  think  of  it 
at  the  time;  and  the  uncontradicted  evidence  is  that  such  blows  deliv- 
ered on  the  face  of  the  axle  frequently  caused  the  soft  metal  to  spurt 
out  with  such  force  as  to  injure  persons  nearby,  and  that  this  was 
known  to  machinists  generally.  Plaintiff  was  unaware  of  this  danger, 
and  the  foreman  did  not  warn  him,  nor  did  he  take  any  precaution 
against  plaintiff  being  injured  by  the  flying  out  of  the  metal.  It  waa 
shown  that  the  reason  the  metal  flew  out  was  because  plaintiff,  although 
directed  to  strike  as  near  the  center  of  the  face  of  the  axle  as  possible, 
did  not  strike  truly,  so  that  the  face  of  the  hammer  did  not  entirely 
cover  the  soft  metal  in  the  lathe  hole  and  thereby  prevent  the  spurt- 
ing out  of  the  metal,  but  that  with  a  hammer  weighing  eighteen  to 
twenty  pounds  it  is  impossible  to  strike  in  the  same  place  every  time. 
The  end  of  the  axle  had  been  painted,  and  the  lead  or  babbitt  metal 
was  not  visible  prior  to  the  blow  that  caused  a  part  of  it  to  fly  out 
and  injure  plaintiff. 

Under  these  facts  we  conclude  that  the  plaintiff  was  not  guilty  of 
contributory  negligence  in  striking  upon  the  axle  imder  the  circum- 
stances, nor  was  his  injury  the  result  of  a  risk  assumed  by  him,  but 
was  due  to  the  negligence  of  defendant  in  failing  to  warn  plaintiff  of 
a  latent  danger  of  which  the  plaintiff  did  not  know,  but  of  which  the 
defendant  knew  or  in  the  exercise  of  ordinary  care  should  have  known. 

By  its  first  assignment  of  error  plaintiff  in  error  complains  of  the 
refusal  of  the  rourt  to  give  its  first  special  charge  instructing  the 
jury  that  under  the  undisputed  facts  the  plaintiff  had  failed  to  show 
any  liability  on  the  part  of  the  defendant,  and  to  return  a  verdict 
for  defendant.  It  is  urged  in  support  of  this  assignment  (1)  that 
the  testimony  being  undisputed,  and  the  facts  being  such  that  ordi- 
nary minds  could  not  differ  in  concluding  that  no  actionable  negli- 
gence was  shown,  it  was  the  duty  of  the  trial  court  to  direct  a  verdict 
for  the  defendant  as  requested  in  the  special  charge;  (2)  th«at  what- 
ever danger  there  was  of  the  lead  or  babbitt  metal  flying  out  under 
the  blows  from  the  hammer  was  as  well  known  to  plaintiff,  as  open  to 
his  observation,  as  to  the  foreman,  and  there  being  no  defect  in  the 
instruments  used,  and  the  flying  out  of  the  lead  or  babbitt  metal  be- 
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ing  the  natural  effect  of  a  blow  from  a  hammer  on  soft  metal^  the  re- 
sulting injury  was  a  known  risk  or  danger  ordinarily  incident  to  such 
work  for  which  the  defendant  was  not  liable;  and  (3)  that  the  undis- 
puted testimony  showing  that  the  flying  out  of  the  soft  metal  was 
directly  caused  by  the  improper  and  careless  manner  in  which  plain- 
tiff struck  the  blows^  not  on  the  center  on  the  axle  face^  his  own  care- 
less conduct  was  the  proximate  cause  of  the  injury,  and  he  was  not 
entitled  to  recover. 

The  foregoing  findings  necessarily  dispose  of  these  contentions  ad- 
versely to  plaintaff  in  error.  The  danger  to  which  plaintiff  was  sub- 
jected was  not  open  to  his  observation  and  was  not  known  by  him,  but 
was  known  to  the  foreman  who  was  the  representative  of  the  master. 
Plaintiff  had  had  no  previous  experience  in  that  kind  of  work  further 
than  that  he  knew  how  to  wield  a  sledge  hammer;  and  he  was  em- 
ployed in  a  different  department  of  the  service  from  those  whose  du- 
ties required  them  to  perform  such  work,  yet  he  was  called  from  his 
duties  and  ordered  to  perform  service  in  another  department,  which 
order  he  was  required  to  obey,  and  which  he  undertook  to  obey  with- 
out knowledge  of  the  danger,  and  was  given  no  warning  by  the  fore- 
man. 

In  Missouri  Pac.  Ey.  v.  Callbreath,  66  Texas,  626,  it  is  said  by  our 
Supreme  Court:  "As  a  general  rule  it  is  not  the  duty  of  the  em- 
ployer to  instruct  him  (the  employe)  as  to  the  rules  of  the  sernce, 
or  warn  him  of  the  dangers  incident  thereto,  unless  information  be 
asked.''  (Missouri  Pac.  Ey.  Co.  v.  Watts,  64  Texas,  568.)  But  the 
court  proceeds  to  say:  "This  rule  is  subject  to  some  qualifications. 
It  was  held  by  the  court  in  the  case  last  cited  that  the  servant  being 
inexperienced  and  ignorant  of  the  dangers  of  the  service  upon  which 
he  was  just  entering,  it  was  the  duty  of  the  company  to  have  in- 
formed him  of  the  dangers.  The  law  is  thus  stated  by  a  well-known 
text  writer:  ^hen  tliere  are  hazards  incident  to  an  occupation  which 
the  master  knows  or  ought  to  know,  it  is  his  duty  to  warn  the  serr- 
ant  of  them  fully  and,  failing  to  do  so,  he  is  liable  to  him  for  any  in- 
jury that  he  may  sustain  in  consequence  of  such  neglect,  and  this  rule 
applies  where  the  danger  or  hazard  is  patent,  if  through  youth,  inex- 
perience or  other  cause,  the  servant  is  incompetent  to  fully  under- 
stand the  nature  and  extent  of  the  hazard.'  Wood  on  Master  &  Serv- 
ant, 714."  Houston  &  T.  C.  Ey.  Co.  v.  Eutland,  45  Texas  Civ.  App., 
621.  As  said  in  the  case  last  cited,  "We  think  that  the  correct  rule 
applicable  to  cases  where  the  danger  is  secret  and  "extraordinary,  as 
in  the  present  case,  is  thus  stated  in  appellees'  brief  quoting  from 
Labatt  on  Master  and  Servant:  TThe  doctrine  which  may  be  regarded 
as  representing  the  converse  of  the  propositions  discussed  in  the  pre- 
ceding sections,  is  that  a  master  is  prima  facie  bound  to  instruct  a 
j  servant  as  to  all  risks  which  are  abnormal  or  extraordinary  and  at  the 

same  time  of  such  a  kind  that  the  servant  can  not  be  held  chargeable 
with  an  adequate  comprehension  of  their  nature  and  extent,  or  of  the 
proper  means  by  which  to  safeguard  himself.  The  presumption  is  that 
all  risks  which  belong  to  this  category  are  not  known  to  the  servant 
Hence  the  question  whether  the  servant  should  have  been  warned  is 
always  for  the  jury  where  the  evidence  is  fairly  susceptible  of  tiie  am- 


1909,']  Houston  &  Texas  Cent.  E.  Co.  v.  Malloy.  495 

stmction  that  the  peril  to  which  his  injury  was  due  was  one  of  this 
description,  and  there  is  no  positive  evidence  tending  to  charge  him 
with  actual  or  constructive  knowledge  of  that  peril.'  Labatt,  Master 
&  Servant,  sees.  240,  241;  Bailey,  Master  &  Servant,  111  et  seq.,  124, 
125;  Mather  v.  Eillston,  156  TJ.  S.,  399,  15  Sup.  Ct.,  464,  39  L.  ed., 
464;  Bowling  v.  Allen,  74  Mo.,  13,  41  Am.  Bep.,  298;  Perry  v. 
Marsh,  25  Ala.,  659 ;  Smith  v.  Peninsular  Car  Works,  27  N.  W.,  *662, 
60  Mich.,  501,  1  Am.  St.  Eep.,  642;  Fox  v.  Peninsular  Car  Works, 
48  N.  W.,  203,  84  Mich.,  616;  McGowan  v.  La  Plata,  etc.,  Co.  (C.  C), 
9  Fed.,  861;  Kliegel  v.  Aitken,  94  Wis.,  432,  69  N.  W.,  67,  35  L.  B. 
A.,  251,  59  Am.  St.  Eep.,  901 ;  Western  U.  Tel.  Co.  v.  McMuUen,  58 
N.  J.  Law,  155,  33  Atl.,  384,  32  L.  B.  A.,  353.^'  Applying  this  rule 
to  the  facts  of  the  present  case,  we  think  the  evidence  was  suflBcient 
to  authorize  the  jury  to  find  that  plaintiff  in  error  was  negligent  in 
failing  to  instruct  the  plaintiff  as  to  the  danger  in  the  work  which  he 
was  ordered  to  perform. 

Nor  do  we  think  that  the  plaintiff  was  guilty  of  negligence  as  a 
matter  of  law  in  the  manner  in  which  h-e  struck  upon  the  face  of  the 
axle.  It  may  be  that  if  he  had  struck  truly  in  the  center  the  metal 
would  not  have  spurted  out,  but  the  fact  that  he  did  not  so  strike  was 
not  because  of  carelessness  upon  his  part,  but  because  of  the  impossi- 
bility of  any  one  striking  with  such  an  implement  in  the  same  place 
at  every  blow.  There  is  nothing  in  the  facts  of  this  case  to  justify 
the  court  in  taking  the  case  from  the  jury.  The  danger  of  striking 
upon  the  axle  was  not  so  patent  to  plaintiff  as  to  justify  him  in  re- 
fusing to  obey  the  command  of  his  superior,  or  to  render  such  obedi- 
ence an  act  of  negligence  under  the  circumstances.  *^Where  an  act  is 
done  by  one  in  obedience  to  the  order  of  his  foreman,  the  law  will  not 
declare  the  act  of  obedience  negligence  per  se,  unless  the  danger  of 
obeying  the  order  was  so  obvious  and  glaring  from  the  servant^s  stand- 
point at  the  time  he  undertook  to  obey  it  that  no  prudwit  man  would 
have  undertaken  it,  but  will  leave  it  to  the  jury  to  say  whether  he 
ought  to  have  obeyed  it  or  not.''  (International  &  G.  N.  By.  v.  Wray, 
43  Texas  Civ.  App.,  380;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Puente, 
30  Texas  Civ.  App.,  247.) 

There  aiae  a  number  of  assignments  of  error  complaining  of  the 
charge  of  the  court  and  the  action  of  the  court  in  refusing  special 
charges.  We  think  the  main  charge  of  the  court  suflBciently  presented 
to  the  jury  the  law  of  the  case  upon  the  issues  involved.  In  our  judg- 
ment it  contains  no  errors  of  which  the  plaintiff  in  error  can  com- 
plain, and  suflSciently  Unbraces  the  law  applicable  to  the  facts  proved 
as  to  render  the  requested  special  charges  wholly  unnecessary.  The 
charge  of  .the  court,  omitting  various  definitions,  is  as  follow:s : 

"Xow,  therefore,  if  you  shall  believe  from  a  preponderance  of  the 
evidence  that  plaintiff,  while  at  work  for  defendant  on  certain  of  its 
boilers  at  Austin,  Texas,  was  sent  for  by  Charles  Glass,  foreman  of 
defendant's  roundhouse  at  Austin,  and  ordered  by  said  Glass  to  strike 
with  a  sledge  hammer  with  great  force  upon  the  end  or  face  of  the 
axle  or  journal  of  a  locomotive,  and  believe  there  was  lead  in  a  hole 
in  the  end  of  the  said  axle  or  journal,  and  that  the  striking  by  plain- 
tiff caused  a  portion  of  the  lead  to  fly  or  spurt  out  and  strike  plaintiff 
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in  his  right  eye  and  injure  the  eye  so  that  the  same  had  to  be  and  was 
thereafter  removed;  and  you  further  believe  from  a  preponderance  of 
the  evidence  that  the  said  Glass,  as  foreman  of  defendant's  round- 
house, had  authority  to  order  plaintiff  to  strike  upon  the  axle  or 
journal,  and  you  believe  that  plaintiff  was  caused  to  strike  thereupon 
by  the  order  of  said  Glass,  and  that  in  so  doing  he  did  that  which  a 
man  of  ordinary  prudence  would  have  done  under  the  circumstances, 
and  you  believe  that  the  flying  or  spurting  out  of  the  lead  under  the 
blows  delivered  by  plaintiff  and  striking  hdm  in  the  eye,  if  it  did  that, 
was  a  latent  or  secret  danger  incident  to  the  said  work  of  striking, 
and  believe  that  the  said  danger,  if  any,  was  known  to  the  defendant 
and  the  said  Glass  before  the  said  striking,  and  believe  that  the  said 
danger,  if  any,  was  unknown  to  plaintiff  at  the  time  of  the  said 
striking  and  would  not  have  been  known  to  him  in  the  exeroiae  of  or- 
dinary care  at  said  time,  and  believe  that  the  said  Glass,  in  ordering 
plaintiff  to  strike  upon  the  said  axle  or  journal,  if  he  did  that,  rested 
under  a  duty  to  plaintiff  to  warn  him  of  the  said  danger,  if  you  find 
there  was  such  danger,  and  believe  he  failed  to  give  him  such  warn- 
ing, and  that  in  so  failing  he  was  guilty  of  negligence  as  that  term 
has  been  hereinbefore  defined  to  you,  and  you  believe  that  such  negli- 
gence, if  any,  was  the  proximate  cause  of  plaintiff's  injury,  and  you 
do  not  find  that  plaintiff  assumed  the  risk  of  injury  or  was  himself 
guilty  of  contributory  negligence,  as  hereinafter  explained  to  you,  you 
will  return  a  verdict  for  plaintiff,  but  unless  you  so  find  you  will  re- 
turn a  verditt  for  defendant. 

"If,  however,  you  do  not  find  from  a  preponderance  of  the  evidence 
that  plaintiff  was  caused  to  lose  his  eye  by  lead  flying  or  spurting 
out  of  a  hole  in  the  end  of  the  axle  or  journal  under  the  striking  of 
plaintiff;  or  if  you  do  believe  that  he  lost  his  eye  from  such  cause  but 
do  not  believe  such  action  of  the  lead  was  a  latent  or  secret  danger, 
or  if  you  believe  that  the  said  danger,  if  any,  was  unknown  to  the 
said  Glass  and  would  not  have  been  known  to  him  in  the  exercise  of 
ordinary  care;  or  if  you  believe  the  danger  was  not  of  such  character 
as  to  impose  upon  the  said  Glass  when  he  ordered  plaintiff  to  strike 
upon  the  said  axle  or  journal,  if  he  did  that,  the  duty  to  warn  him 
thereof  in  the  exercise  of  ordinary  care;  or  if  you  believe  plaintiff  had 
equal  means  with  defendant  of  knowing  the  danger,  if  any,  you  will, 
without  inquiring  further,  return  a  verdict  for  defendant. 

"Or  if  you  believe  the  striking  was  attended  by  a  latent  or  secret 
danger,  but  yet  you  believe  that  the  plaintiff  knew  thereof,  or  in  the 
exercise  of  ordinary  care  would  necessarily  have  known  thereof;  or  if 
you  believe  the  said  danger,  if  any,  was  open  to  ordinary  observation 
or  was  patent  or  obvious,  then  in  either  such  case  he  assumed  the  risk 
of  injury  therefrom,  and  you  will  return  a  verdict  for  the  defendant. 

"Or  if  you  believe  from  a  preponderance  of  the  evidence  that  plain- 
tiff carelessly  and  recklessly  struck  upon  the  axle  or  journal  and  upon 
the  lead  or  other  soft  metals  thereof  in  such  manner  and  with  such 
force  as  to  cause  his  injury,  and  that  in  so  doing  he  was  guilty  of 
'contributory  negligence,*  you  will  also  return  a  verdict  for  defendant. 

"Or  if  you  believe  that  the  accident  which  occurred  to  plaintiff  was 
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one  which  arose  from  the  ordinary  risks  of  the  business  in  which  he 
was  engaged,  yon  will  find  for  defendant. 

"Or  if  you  believe  the  plaintiff's  injury  was  the  result  of  an  acci- 
dent, you  will  also  return  a  verdict  for  defendant. 

"Or  if  you  find  that  the  plaintiff  has  failed  to  prove  by  a  prepon- 
derance of  the  evidence  that  the  injury  to  his  eye  was  caused  by  a 
piece  of  lead  or  babbitt  or  other  soft  metal  which  was  in  the  end  of 
the  journal  striking  him  in  the  eye;  or  if  he  has  failed  to  prove  by  a 
preponderance  of  the  evidence  what  missile  struck  him  and  where  it 
came  from,  you  will  find  for  defendant.'^ 

Plaintiff  in  error's  fourth  assignment  is  as  follows:  *'The  court 
erred  in  permitting  the  plaintiff  to  testify  over  the  objection  of  the 
defendant,  that  if  the  missile  which  struck  him  in  the  eye  had  been  a 
piece  of  steel  off  of  the  hammer  it  would  have  produced  a  more  serious 
injuiy  than  that  which  occurred  to  him,  because  the  plaintiff  testified 
that  he  did  not  know  what  struck  him  in  the  eye,  and  this  question 
and  answer  elicited  merely  an  inference  based  upon  his  opinion,  and 
should  not  have  been  permitted  to  go  to  the  jury  as  evidence.^' 

Plaintiff  alleged,  and  was  then  endeavoring  to  prove,  that  the  mis- 
sile that  injured  him  was  a  piece  of  lead  or  babbitt  metal  that  flew 
out  of  the  lathe  holes  under  the  force  of  his  blows.  While  testifying 
in  Ms  own  behalf  he  was  asked  by  his  counsel:  "If  that  had  been  a 
piece  of  steel  off  of  the  hammer,  what  would  have  been  the  result?" 
and  was  permitted,  over  the  objection  of  defendant,  to  reply:  "It 
might  have  been  more  serious.'' 

If  the  evidence  was  not  competent,  and  upon  this  we  make  no  de- 
cision, we  think  that  its  admission  was  harmless  error,  because  it 
seems  clear  the  defendant  waived  the  objection  by  consenting  for 
plaintiff  to  introduce  in  evidence  the  following  portion  of  his  written 
statement  mqde  at  the  instance  of  defendant  soon  after  he  was  hurt: 
"After  hitting  several  times,  a  piece  of  metal  flew  and  hit  me  in  the 
eye.  It  is  my  idea  it  was  a  particle,  of  lead  that  hit  me.  I  think 
had  it  been  steel  it  would  have  gone  through  my  head  further  than  it 
did.  I  do  not  hardly  think  it  could  have  been  a  piece  of  the  hammer, 
as  the  journal  (axle)  was  of  sufficient  width  so  that  I  would  not  hit 
an  edge  which  might  have  slivered  it."  The  defendant  then  intro- 
duced in  evidence  the  whole  of  the  statement  including  the  portion 
above  set  out.     The  assignment  is  overruled. 

We  are  of  the  opinion  that  plaintiff  in  error's  assignments  present 
no  reversible  errors,  and  the  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


P.  M.  Lang  v.  D.  W.  Light  et  al. 

Decided  March  19,  1909. 

1.— Warranty — ^Breaoh — Jndiria«at-— Independent  Ezeontrlz  of  Yendor— Personal 

LUbUity— Fleadinff. 

Where  a  vendee  sought  to  recover  over  on  a  breach  of  warranty  against 
the  independent   executrix    of    his    deceased    vendor,    who    was    the    sunriving 
Vol.  LIV  Civil--32. 
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wife/  and  alleged  that  property  of  the  vendor's  estate  of  a  certain  amount  had 
come  into  her  hands,  of  which  there  was  still  in  her  hands  property  of  oertaui 
value,  which  was  subject  in  her  hands  to  the  payment  of  the  incumbrance,  tnd 
there  was  no  allegation  that  she  was  devisee,  and  no  attempt  to  state  a  caie 
upon  the  theory  that  the  property  was  community  or  upon  the  theory  thtt 
she,  as  executrix,  had  converted  or  disposed  of  the  property,  the  case  made 
was  one  seeking  to  charge  her  as  executrix,  and  a  personal  judgment  againit 
her  was  not  supported  oy  the  pleading.  That  she  was  sole  devisee  and  a 
personal  judgment  was  prayea  for,  can  not  affect  the  question. 

2. — ^Limitation — ^Aotioni  againit  Independent  Sxeenton. 

There  is  no  limit  of  time  upon  the  right  of  a  creditor  to  bring  suit 
against  an  independent  executrix  upon  the  valid  and  existing  debt  of  the 
deceased,  except  that  such  a  suit  would  not  lie  against  her  after  she  had  fully 
administered  and  disposed  of  the  estate. 

$. — Same— Jnriidiotion — Judgment. 

Where  the  case  made  by  the  pleading  was  against  the  independent  executrix 
in  her  representative  capacity,  to  recover  on  a  warranty  of  the  decedent; 
and  there  being  no  question  as  to  the  debt  and  amount;  and  the  evidence  showing 
that  she  qualified  as  independent  executrix  in  1892;  that  she  was  sole  devisee; 
and  that  there  remained  property  coming  into  her  hands  as  independent 
executrix  more  than  enough  to  satisfy  the  debt,  without  any  termination  of  her 
relation  as  executrix,  judgment  should  have  been  rendered  against  her  as 
executrix.  The  contention  that  the  court  was  without  power  or  jurisdiction  to 
render  such  a  judgment  because  of  the  lapse  of  time,  cannot  be  sustained. 

Error  from  the  District  Court  of  Bexar  County.  Tried  below  be- 
fore Hon.  J.  L.  Camp. 

A.  J,  Clendenen,  /or  plaintiff  in  error. 

Don  A.  Bliss,  for  defendant  in  error. 

JAMES,  Chief  Justice.— D.  W.  and  G.  E.  Light  sued  T.  B.  Jones 
to  recover  $853.63  for  breach  of  warranty  of  title,  growing  out  of 
back  taxes  on  certain  lands.  Jones,  by  a  special  plea,  caused  Mrs. 
Lang  to  be  made  a  party,  asking  judgment  against  her  personally,  or 
as  independent  executrix  of  the  will  of  her  husband,  J.  J.  Lang,  or 
in  both  capacities,  by  reason  of  substantially  the  following  allegations: 
That  J.  J.  Lang  had  warranted  the  title  to  a  certain  one  of  the  tracts 
of  land  described  in  the  petition  to  Jones,  and  covenanted  that  the 
tract  was  free  from  incumbrance.  That  Jones  did  not  become  aware 
of  the  fact  that  the  tract  was  incumbered  until  a  few  weeks  before 
bringing  this  action,  when  he  learned  that  it  was  subject  to  a  lien  for 
the  State  and  county  taxes  for  the  years  1885  to  1889  inclusive,  and 
that  suit  had  been  brought  by  the  State  to  enforce  same  and  to  fore- 
close said  lien,  the  said  incumbrance  amounting,  with  interest,  costs 
and  penalties,  to  $659.32.  The  plea  proceeds  and  concludes  as  fol- 
lows: "This  defendant  further  shows  that  after  the  execution  and  de- 
livery of  said  deed  to  this  defendant  and  prior  to  the  14th  day  of 
April,  1893,  the  said  J.  J.  Lang  departed  this  life  testate,  and  his  will 
was  duly  probated  in  the  County  Court  of  Wise  County,  Texas,  and 
the  said  Mrs.  P.  M.  I^ang,  the  surviving  wife  of  the  said  J.  J.  Lang, 
was  duly  appointed  by  said  County  Court  as  the  executrix  of  said 
will,  and  she  duly  qualified  as  such  by  making  the  oath  and  giving 
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the  bond  required  by  law.  This  defendant  further  shows  that  a  large 
amount  of  property  of  the  value  of,  to  wit,  $50,000,  belonging  to  the 
estate  of  the  said  J.  J.  Lang,  has  come  into  the  hands  of  the  said  Mrs. 
P.  M.  Lang,  and  that  a  large  amount  of  said  property  of  the  value  of, 
to  wit,  $25,000,  is  still  An  the  hands  of  the  said  Mrs.  P.  M.  Lang, 
which  said  property  is  subject,  in  her  hands,  to  the  payment  of  said 
incumbrance.  Wherefore  this  defendant  prays  that  the  said  Mrs.  P. 
M.  Lang  be  duly  cited  herein  both  in  her  individual  capacity  and  in 
her  capacity  as  executrix  of  said  will,  and  that,  on  final  hearing,  if 
the  plaintiff  herein  should  recover  of  this  defendant  the  amount  of 
said  taxes  on  the  said  tract  or  any  part  of  said  taxes,,  alleged  to  have 
been  paid  by  him,  together  with  any  interest,  penalties  and  costs  of 
said  suit,  then  that  this  defendant  have  judgment  over  against  the 
said  Mrs.  P.  M.  Lang  in  her  individual  capacity  or  in  her  capacity 
as  such  executrix  as  may  be  proper,  or  in  both  capacities,  for  any 
amount  of  such  taxes,  interest,  penalties  and  costs  as  to  said  tract  thai 
plaintiff  may  recover  of  this  defendant.  This  defendant  further  prays 
for  general  relief,  including  his  costs." 

The  cause  was  tried  by  the  court,  and  judgment  was  rendered  for 
plaintiffs  against  Jones  for  $763.75  and  interest,  and  in  favor  of 
Jones  against  Mrs.  Lang  individually  for  -$404.75  and  interest.  The 
appeal  is  by  Mrs.  Lang. 

The  first  assignment  of  error  and  proposition  thereunder  is  that  the 
pleading  of  Jones  is  insufficient  to  support  the  judgment,  in  that  it 
alleges  the  receipt  by  a  devisee  of  property  of  the  testator  sufiioient 
to  pay  the  debt  sued  for,  but  does  not  specifically  describe  any  prop- 
erty received.  The  second  assignment  is  directed  to  the  same  pleading 
and  is  substantially  the  same,  but  states  the  proposition  thus :  ^^A  per- 
sonal judgment  can  not  be  rendered  in  favor  of  a  creditor  of  a  de- 
ceased person  against  the  heirs  or  devisees  of  the  estate  upon  plead- 
ing and  proof  that  property  of  the  estate,  sufficient  to  pay  all  debts,. 
was  received  by  such  heir  or  devisee.'* 

It  does  not  appear  to  be  questioned  that  the  plea  was  sufficient  in 
its  terms  to  have  supported  a  judgment  against  Mrs.  Lang  in  her 
capacity  as  executrix,  and  it  could  not  well  be  otherwise  contended. 
The  judgment  was  against  her  personally.  Does  the  plea  state  a  case 
against  her  personally?  The  question  involves  a  fundamental  matter. 
We  think  it  does  not.  There  is  not  in  the  whole  plea  any  fact  stated 
showing  her  to  have  incurred  a  personal  liability  lor  the  debts  of  the 
estate.  It  is  only  in  the  prayer  that  the  subject  of  her  personal  respon- 
sibility is  mentioned,  and  the  prayer,  of  course,  has  no  basis  except 
in  the  allegations  in  connection  with  which  it  is  made. 

The  plea  alleges  that  she  qualified  as  the  executrix  of  Lang's  will, 
that  property  of  Lang's  estate  of  the  value  of  $50,000  had  come  into 
her  Imnds,  of  which  there  is  still  in  her  hands  property  of  the  value 
of  $25,000,  which  is  subject  in  her  hands  to  the  payment  of  said  in- 
cumbrance. There  is  no  allegation  that  she  was  devisee  and  no  re- 
lief was  contemplated  upon  that  theory.  These  allegations  go  no  fur- 
ther than  to  state  a  case  against  her  as  executrix.  There  is  no  case 
attempted  to  be  stated  upon  the  theory  that  the  property  was  com- 
munis;  nor  upon  the  theory  that  Mrs.  Lang  was  devisee  of  the  prop- 
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erty;  nor  upon  the  theory  that  she,  as  executrix,  had  wrongfully  con- 
verted or  disposed  of  the  property,  for  there  were  no  such  allegations. 
The  case  stated  by  the  plea  was,  purely  and  simply,  one  seeking  to 
charge  her  as  executrix,  and  this  was  its  entire  scope.  Regardless  of 
what  the  evidence  may  have  been,  the  pleading  was  not  sufficient  to 
support  the  personal  judgment. 

The  third  assignment  is:  'The  court  was  in  error  in  trying  the 
case  upon  the  assumption  that  the  defendant,  Mrs.  P.  M.  Lang,  would 
be  liable  to  a  judgment  over  against  her  in  favor  of  T.  B.  Jones  for 
such  judgment  as  might  be  rendered  against  him  in  favor  of  the 
plaintiffs,  in  the  event  that  it  should  be  shown  by  the  evidence  that 
she  had  received  as  the  devisee  of  J.  J.  Lang,  deceased,  money  and 
property  of  the  value  in  excess  of  the  sum  paid  out  by  her  upon  the 
debts  of  the  decedent;  whereas  in  law  the  said  T.  B.  Jones  would 
have  possessed  only  the  right  to  enforce  a  lien  against  such  property 
as  might  still  remain  in  her  hands  which  she  had  received  as  a  devisee 
or  legatee  of  said  decedent.*'  The  theory  of  her  liability  as  the  devisee 
of  Lang  did  not  exist  in  the  pleading,  and  it  is  therefore  not  neces- 
sary to  deal  with  the  case  from  that  standpoint. 

The  fourth  assignment  is  submitted  as  a  proposition.  It  reads: 
*The  court  was  without  power  or  jurisdiction  to  require  this  defend- 
ant to  render  an  account  of  the  money  and  property  received  by  her 
from  the  estate  of  J.  J.  Lang,  deceased,  either  as  independent  execu- 
trix or  as  devisee  named  in  the  will,  after  the  lapse  of  sixteen  years, 
and  to  allow  or  disallow  such  payments  and  credits  as  to  the  court 
might  seem  proper;  the  court  possessed  only  the  power,  upon  proper 
pleading  and  proof  that  this  defendant  had  in  her  hands  at  the  date 
of  trial  property  received  as  an  heir,  devisee  or  legatee  of  the  will 
of  the  deceased,  to  foreclose  a  lien  upon  such  property  for  the  amount 
of  the  debt  established  against  the  deceased,  and  erred  in  the  judg- 
ment rendered  for  the  reasons  stated." 

We  know  of  no  limit  of  time  upon  the  right  of  a  creditor  to  bring 
suit  against  an  independent  executrix,  upon  a  valid  and  existing  debt 
of  the  deceased,  except  that  such  a  suit  would  not  lie  against  her  after 
she  had  fully  administered  and  disposed  of  the  estate.  The  evidence 
shows  that  she  qualified  as  independent  executrix  in  1892.  The  will 
shows  that  she  was  sole  devisee.  She  being  the  sole  devisee,  naturally 
there  was  no  distribution,  and  the  undisposed-of  property  remained  in 
her  hands  without  any  termination  of  her  relation  as  executrix.  Ap- 
pellant states  as  a  fact  in  the  case,  that  ^^At  the  date  of  the  trial  she 
had  disposed  of  all  of  the  property  which  came  into  her  hands,  either 
as  executrix  or  devisee,  except  1,288  acres  of  land  in  Crockett  County 
and  520  acres  in  Schleicher  County  valued  at  about  $1  per  acre.** 
No  question  is  raised  concerning  the  validity  of  the  debt  or  the  amount 
adjudged.  Under  these  circumstances  the  judgment  of  the  District 
Court  should  have  been  for  Jones  against  Mrs.  Lang  in  her  capacity 
of  independent  executrix.  The  judgment  of  the  District  Court  wiU 
be  reversed  as  between  Jones  and  appellant  and  such  judgment  ren- 
dered here  as  should  have  been  rendered  in  the  District  Court,  appel- 
lant to  recover  the  costs  of  the  appeal. 

4  Reversed  and  rendered. 
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Bbunneb  Fike  Company  v.  T.  B.  Paynb. 

Decided  March  20,  1909. 

1.— Statement  of  Paott-— CorreotioiL  after  Filing— Sefvaal  to  Allow  Correotlon— 

Harmlest  Error. 

Where  the  statement  of  facts  was  made  hy  the  trial  judge  upon  disagreement 
of  counsel,  and  the  same  day  it  was  filed  counsel  for  the  appellant  filed  a 
motion  to  correct  it  and  asked  that  the  court  stenographer  be  required  to 
present  his  notes  of  the  testimony  and  be  sworn  as  to  the  same,  it  was  the 
duty  of  the  court  to  lend  all  the  assistance  possible  in  determining  whether 
there  were  any  errors  in  the  statement  of  facts  and,  if  there  were,  to  correct 
the  same;  and  the  refusal  to  consider  the  motion  was  grave  error  which  would 
require  a  reversal  but  for  the  fact  that,  assuming  that  the  correction  asked 
was  made,  the  evidence  still  would  be  such  that  no  judgment  could  have  been 
rendered  other  than  the  one  rendered  for  appellee. 

S.— Assignments  of  Error — ^Brief. 

Where  assignments  of  error  were  addressed  to  the  refusal  of  the  oourt  to 
entertain  a  motion  to  correct  the  statement  of  facts,  and  presented  matters 
involving  a  grave  abuse  of  judicial  discretion,  the  same  were  entitled  to  be 
considered  although  not  in  strict  compliance  with  the  rules. 

S.— Bill  of  Bzceptioni — Qualiiication  by  Jndge— Statute. 

The  trial  judge  has  no  right  to  qualify  a  bill  of  exceptions  without  the 
consent  of  the  party  presenting  it,  but  should  sign  the  same  or,  if  not  correct, 
endorse  his  refusal  thereon,  and  then  make  out  and  file  what  he  considers  a 
proper  bill,  leaving  the  party  to  his  remedy  of  a  bill  by  by-standers  if  he  is 
not  satisfied.     Revised  ^tatutes,  art.  1367-8-9. 

4.— Brief — ^Assignment  of  Error — Admission  of  Evidenoe. 

Where  several  assignments  addressed  to  rulings  of  the  court  in  the  admission 
of  evidence  of  certain  maps,  were  presented  together,  and  each  presented  a 
different  question,  and  there  was  no  showing  thereunder  that  error  was  com- 
mitted or  reference  to  bills  of  exception,  the  same  could  not  be  considered. 

5.— Same. 

Where  the  assignment  was  addressed  to  the  admission  of  testimony  of 
certain  witnesses,  and  there  was  no  reference  thereunder  to  the  testimony 
objected  to  or  to  any  bill  of  exception,  the  same  could  not  be  considered. 

6.-- Streets — ^Dedication — ^Use  by  the  Pnblic — ^Aoeeptanoe. 

The  undisputed  evidence  being  that  the  owner  of  the  fee  dedicated  a 
street  fifty  feet  wide  and  that  the  same  had  been  used  by  the  public  as  a 
street  since  such  dedication,  evidence  that  the  actual  use  by  the  public  for 
travel  had  been  confined  to  a  narrow  strip  in  the  middle  which  had  been 
graded  and  worked,  could  neither  affect  the  right  of  the  public  to  use  the  entire 
fifty  feet  whenever  it  chose,  nor  the  effect  or  extent  of  dedication  and  acceptance. 
The  contention  that  to  preserve  its  rights  to  a  highway  the  public  must  use 
for  the  purpose  of  travel  every  foot  of  it,  is  not  sound. 

7.— limitation — ^Fiye  Years— Payment  of  Taxes — ^Harmless  Error. 

Where  the  plaintiff  asserted  title  from  the  sovereignty  and  especially 
from  one  who  acquired  title  in  1852,  and  who,  it  was  alleged,  had  title  under 
the  statutes  of  limitation  of  five  and  ten  years,  and  there  was  no  evidence  of 
payment  of  taxes  by  any  one  except  the  plaintiff  who  had  never  been  in  actual 
possession,  it  was  error  to  submit  the  issue  of  title  under  the  statute  of 
limitation  of  five  years,  but  the  plaintiff  being  otherwise  entitled  to  the 
judgment  on  the  undisputed  evidence,  such  error  was  harmless. 

8.— Brief t— Assignment  of  Error. 

When  the  grouped  assignments  of  error  complain  of  the  refusal  of  special 
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charges  and  are  not  followed  by  any  statement  showins  either  jthe  form  or 
substance  of  the  charges  referred  to,  the  same  will  not  be  considered. 

9.»<!harge— Trndlspnted  Facts. 

Where  the  undisputed  evidence  establishes  a  fact,  it  is  not  error  for  the 
court  to  so  instruct  the  jury. 

10. — ^Limitation — Charge — Submission  of  Issue. 

Where  the  plaintiff  claimed  to  own  a  lot  fronting  on  a  street  and  saed 
to  abate  a  nuisance  caused  by  the  erection  of  a  wall  on  such  street  cutting 
off  his  entrance  to  the  lot  and  thereby  rendering  it  unfit  for  a  home,  and  oo 
the  issue  of  title  to  the  lot  the  court  instructed  that  if  the  jury  believed  that 
one  of  the  owners  in  plaintiff's  chain  of  title  had  peaceable  and  adverse  possession 
of  the  premises,  cultivating,  using  and  enjoying  the  same  and  claiming  against 
all  other  persons,  they  should  find  for  plaintiff  on  that  issue,  an  objection  that 
under  the  charge  a  finding  in  favor  of  plaintiff  as  to  such  possession  required 
a  general  finding  for  him  on  the  whole  case,  was  not  tenable. 

11. — Limitation — Ten  Years. 

Evidence  held  sufficient  to  authorize  the  court  to  instruct  that  title  had 
been  shown  under  the  statute  of  limitation  of  ten  years. 

12. — Huisanee— Abatement — Title. 

In  a  suit  by  the  owner  of  premises  fronting  on  a  public  street  to  abate 
a  nuisance  created  by  the  erection  of  a  wall  in  the  street,  he  is  not  retplred 
to  show  such  title  as  would  be  required  to  entitle  him  to  recover  in  an  action  of 
trespass  to  try  title. 

13. — Bame— Action  to  Abate — Ownership— Haked  Possessioi^. 

Where,  in  an  action  to  abate  a  nuisance  created  by  the  erection  of  a  wall 
in  a  street  upon  which  the  premises  of  the  plaintiff  fronted  and  so  preventing 
entrance,  the  undisputed  evidence  introduced  by  plaintiff  established  title  nnder 
the  ten  years  statute  of  limitation  in  one  of  his  remote  vendors,  and  showed 
that  his  premises  fronted  on  a  public  street  as  dedicated  and  accepted,  and 
that  the  wall  interfered  with  access  to  and  convenient  use  of  his  property,  be 
was  entitled  to  maintain  the  action  both  by  virtue  of  such  title  and  by  virtue 
of  his  naked  possession,  and,  there  being  no  evidence  in  rebuttal  except  such 
as  tended  to  show  that  only  a  portion  of  the  strip  dedicated  as  the  street  had 
ever  been  used  by  the  public  as  a  highway  and  this  portion  did  not  extend  to 
plaintiff's  lot  but  left  a  vacancy  on  which  the  wall  was  erected,  the  court  was 
authorized  to  instruct  a  verdict  for  plaintiff  on  all  the  issues  in  the  case. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

A.  C,  Van  Velser,  for  appellant. 

Tharp  &  Whitehead,  for  appellee. 

BEESE,  Associate  Justice. — T.  B.  Payne  instituted  this  action 
against  the  Brunner  Fire  Company,  a  corporation,  alleging  in  his  peti- 
tion that  he  was  the  owner  of  lots  108  and  109  in  Magnolia  Addition 
to  the  city  of  Houston,  holding  title  from  the  sovereignty  and  espe- 
cially from  one  Isaac  Brashear,  who  acquired  title  in  1852  and  who 
had  title  under  the  statute  of  limitations  of  five  and  ten  years;  that 
lot  108  fronts  148  feet  on  Patterson  Street,  a  public  street,  part  of 
said  Magnolia  Addition,  which  had  been  regularly  laid  off  in  lots  and 
blocks  and  streets;  that  he  bought  in  1894;  that  plaintiff  was  about 
to  erect  his  residence  on  said  two  lots  for  the  purpose  of  maidng  his 
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home  there,  when  defendants  constructed  a  building  twenty  feet  high 
and  forty  feet  long  and  extending  along  Patterson  Street,  in  the  street, 
and  within  a  few  feet  of  said  lot  108,  thereby  cutting  off  his  entrance 
to  said  property  on  Patterson  Street  and  rendering  it  unfit  for  a  home. 
Plaintiff  prayed  that  said  building  be  declared  »  nuisance  and  be  or- 
dered to  be  removed. 

Defendants  made  general  denial,  and  specially  denied  plaintiff's 
ownership  of  the  lots;  that  they  adjoined  Patterson  Street  or  the 
premises  upon  which  the  building,  which  was  a  fire  station,  was 
erected,  or  that  there  is  a  lot  numbered  108  or  109  in  Magnolia  Addi- 
tion. Further,  it  was  denied  that  the  building  was  in  Patterson 
Street,  or  that  it  interfered  with  plaintiff's  use  and  enjoyment  of  his 
property.  Much  other  matter  was  set  out  in  the  answer  which  is  not 
material  to  tlie  case  as  presented  on  this  appeal. 

Upon  trial  with  a  jury  there  was  a  verdict  for  plaintiff,  upon  which 
judgment  was  rendered  declaring  the  building  a  nuisance  and  order- 
ing its  removal.  From  the  judgment,  its  motion  for  a  new  trial 
having  been  overruled,  defendant  appeals. 

It  is  proper  that  we  should,  in  limine,  dispose  of  the  matters  urged 
in  the  twenty-fourth,  twenty-fifth  and  twenty-sixth  assignments  of 
error,  which  relate  to  the  alleged  refusal  of  the  trial  court  to  hear 
and  consider  appellant's  motion  to  correct  the  statement  of  facts  and 
to  correct  the  same,  and  the  matters  connected  therewith.  The  cor- 
rections which  it  is  claimed  should  have  been  made  are  set  out  in  the 
twenty-sixth  assignment. 

The  statement  of  facts  in  the  record  is  certified  by  the  District 
Judge  as  a  correct  statement  ma3e  by  him  upon  disagreement  of  coun- 
sel. On  the  same  day  it  was  filed,  which  was  the  last  day  allowed, 
appellant's  counsel  filed  with  the  court  a  motion  to  correct  the  same, 
and  asked  also  that  the  court  stenographer  be  required  to  present  his 
notes  of  the  testimony  and  be  sworn  as  to  the  same.  The  court  re- 
fused to  consider  the  motion  or  to  allow  the  stenographer  to  be  sworn 
in  support  thereof,  and  refused  to  sign  appellant's  bill  of  exceptions 
to  such  action.  This  action  is  shown  by  bills  of  exception  in  the  rec- 
ord signed  by  bystanders  under  the  statute.  No  attempt  is  made  by 
appellee  in  the  brief  filed  by  his  counsel  to  explain  or  deny  the  mat- 
ters set  out  in  these  assignments,  or  to  rebut  the  statements  in  the » by- 
standers' bills  of  exceptions.  He  objects  to  their  consideration  for 
violation  of  the  rules  in  their  preparation  and  presentation.  The  as- 
signments are  not  striotly  in  compliance  with  the  rules,  but  the  mat- 
ters presented  involve  so  grave  an  abuse  of  judicial  discretion  that  we 
are  not  disposed  to  pass  them  by  without  consideration  on  this  ac- 
count. Appellant's  counsel  was  confronted  with  a  novel  condition, 
and  may  be  pardoned  from  a  strict  compliance  with  the  rules. 

We  think  the  court  committed  grave  error  in  refusing  to  consider 
the  motion,  and  in  failing  to  lend  appellant's  counsel  all  the  assistance 
possible  in  determining  whether  there  were  any  errors  in  the  state- 
ment of  facts,  and  if  there  were,  in  correcting  the  same  so  that  it 
might  indubitably  present  the  facts  as  they  were  given  in  evidence. 
The  record  suggests  that  in  some  respects  the  statement  of  facts  does 
not  do  this.    It  was  at  least  incumbent  upon  appellee,  notwithstanding 
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the  violation  of  the  rules  in  these  assignments  of  error,  to  have  en- 
deavored in  his  brief  to  make  some  denial  or  explanation  of  the  mat- 
ters set  up  in  the  assignments  and  motion  if  they  were  not  true.  In 
the  interest  of  fairness  and  a  proper  administration  of  justice,  we 
would  reverse  the  judgment  and  remand  the  case  for  a  new  trial  but 
for  the  fact  that,  assuming  that  the  statement  of  facts  should  be  cor- 
rected as  claimed  by  appellant  and  considering  such  corrections  as 
made,  the  evidence  still  would  be  such  that  no  judgment  could 
have  been  rendered  other  than  the  one  that  was  rendered.  Upon  the 
undisputed  evidence  the  court  would  have  been  authorized  to  instruct 
a  verdict  for  appellee.  Ih  this  state  of  the  record  it  would  not  be 
proper  to  remand  the  case  for  a  new  trial. 

Appellant  complains  further,  in  the  twenty-seventh  assignment  of 
error,  of  the  refusal  of  the  court  to  settle  his  eighth  bill  of  exceptions 
in  the  form  in  which  it  was  presented,  and  in  qualifying  the  same. 
In  the  absence  of  something  in  the  way  of  a  bill  of  exceptions  signed 
by  the  judge  or  bystanders,  under  the  statute,  we  can  not  say  that  the 
qualification  of  the  bill  by  the  court  was  not  done  with  consent  of  ap- 
pellant. Without  such  consent  the  judge  had  no  right  to  qualify  the 
bill,  but  should  have  either  signed  it  or,  if  not  correct,  should  have 
endorsed  his  refusal  to  do  so,  and  should  then  have  made  out  and  filed 
what  he  considered  a  proper  bill,  leaving  appellant  to  his  remedy  of  a 
bill  by  bystanders,  under  the  statute,  if  he  was  not  satisfied  with  such 
bill.  The  statute  (articles  1367,  1368,  1369)  prescribes  very  clearly 
the  duty  of  the  judge  and  the  rights  of  litigants  in  such  cases,  and 
should  be  observed. 

Taking  up  the  other  assignments  of  error  in  the  order  in  which  they 
are  presented,  the  first,  second,  third  and  fourth  assignments  are  ad- 
dressed to  the  action  of  the  court  in  the  admission  in  evidence  of 
certain  maps  or  plats.  These  assignments  are  all  presented  together 
in  a  group.  Each  of  them  present  a  different  question.  What  propo- 
sitions there  are  are  presented  as  under  the  four  assignments.  The 
statements  under  the  proposition  are  altogether  Insufficient  to  show 
that  error  was  committed,  and,  finally,  it  is  not  suggested  in  either 
the  assignments,  the  propositions,  or  any  of  the  statements  thereun- 
der, or  in  the  argument  upon  the  propositions,  that  any  bill  of  excep- 
tions to  any  of  the  rulings  complained  of  was  taken.  No  reference  is 
made  to  any  bill  of  exceptions,  without  which  the  error,  if  any,  would 
not  be  revised.     The  assignments  will  not  be  considered. 

The  fifth  and  sixth  assignments  of  error  complain  also  of  the  ad- 
mission of  the  testimony  of  certain  witnesses.  No  bill  of  exceptions 
is  referred  to  in  the  assignments,  propositions,  statement  or  argument 
The  statement  does  not  show  or  even  refer  to  the  evidence  objected  to. 
It  is  not  suggested  that  the  ruling  of  the  court  was  excepted  to  or 
any  bill  of  exceptions  taken.    The  assignments  will  not  be  considered. 

The  seventh  and  eighth  assignments  of  error,  presented  together, 
are  addressed  to  the  refusal  of  the  court  to  give  two  special  charges 
requested  by  appellant.  The  general  nature  of  these  charges  is  only 
vaguely  suggested  by  the  assignments.  The  charges  are  not  set  out, 
either  in  substance  or  form,  in  either  the  assignments,  propositions, 
statements  or  arguments.     It  appears  probable  from  the  brief  that 
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they  were  upon  the  issue  of  dedication  of  Patterson  Street.  If  we  are 
correct  in  this,  the  assignments,  if  considered,  are  without  merit.  The 
undisputed  evidence  shows  that  when  Colby  laid  out  and  platted  Mag- 
nolia Addition,  in  1888,  he  laid  out  a  50-foot  street  along  one  side  of 
the  addition,  and  named  it  Patterson  Street.  It  was  so  laid  out  for 
a  public  street,  and  has  been  used  by  the  public  as  a  public  highway 
or  street  ever  since.  The  evidence  of  dedication  by  Colby  and  ac- 
ceptance and  use  by  the  public  is  complete  and  is  undisputed.  A  plat 
showing  the  division  into  lots,  blocks  and  streets  was  at  once  recorded. 
Appellant  undertook  to  prove  by  certain  witnesses  that  the  actual  use 
of  the  ground  so  laid  out  as  a  street,  by  the  public  for  purposes  of 
travel,  has  been  confined  to  a  comparatively  narrow  space,  near  the 
middle  of  this  street,  which  has  been  graded  and  used,  and  that  part 
of  this  ground  on  which  the  fire-house  is  erected  has  never  been  so 
used  for  travel,  and  "does  not  belong  to  anybody,'^  and  lies  between 
appellee's  lots  and  the  street.  This  is  the  sum  and  substance  of  the 
evidence  tending  to  rebut  the  evidence  of  dedication  and  use  as  a  street 
of  the  ground  next  to  appellee's  lots.  It  does  not  raise  an  issue  as  to 
such  dedication  and  use.  If  Colby  laid  out  a  60-foot  street  and  dedi- 
cated it  as  a  public  highway,  and  this  is  shown  by  the  undisputed  evi- 
dence, and  the  public  confined  its  actual  use  for  purposes  of  travel  to 
a  narrow  portion  of  said  50  feet,  grading  and  working  it  for  that  pur- 
pose, which  is  the  extent  of  appellant's  evidence,  this  would  not  af- 
fect the  right  of  the  public  to  use  the  entire  50  feet  whenever  it  chose, 
nor  the  effect  or  extent  of  dedication  and  acceptance.  The  effect  of 
appellant's  contention  is  that  to  preserve  its  rights  to  a  highway,  the 
public  must  use  for  purposes  of  travel  every  foot  of  it.  This  is  not 
the  law.  Probably  it  was  not  necessary  to  grade,  work  or  build 
bridges  across  the  entire  width  of  the  dedicated  strip.  It  appears 
that  when  the  town  of  Brunner  was  laid  off,  -adjoining  the  Magnolia 
Addition,  a  strip  25  feet  wide  alongside  of  Patterson  Street  was  left 
for  a  street,  increasing  the  width  of  Patterson  Street  to  75  feet.  The 
evidence  indicates  that  the  graded  and  used  roadway  covers  a  part  of 
the  50-foot  strip  and  a  part  of  the  25  feet  added  on  the  Brunner  side. 
If  appellant's  contention  that  the  portion  not  graded  and  used  had 
never  been  accepted  as  a  street  be  sound,  the  result  would  be  that  the 
ground  on  wliich  the  building  is  erected  would  belong  to  appellee  as  a 
part  of  his  lot  abutting  thereon.  There  was  no  issue  of  complete  dedi- 
cation and  acceptance  by  long  use  by  the  public  of  the  entire  50-foot 
strip  called  Patterson  Street. 

We  are  inclined  to  think  that  the  evidence  did  not  present  the  issue 
of  title  in  appellee  under  the  statute  of  limitations  of  five  years,  as  set 
out  in  assignments  of  error  nine  to  eleven.  There  was  no  evidence 
of  payment  of  taxes  by  any  one  except  appellee,  who  has  never  been  in 
actual  possession.  The  assignments  will  have  to  be  sustained,  but  for 
reasons  hereafter  shown  this  does  not  require  a  reversal  of  the  judg- 
ment. 

The  thirteenth  assignment  is  not  followed  by  any  statement  from 
the  record  and  will  not  be  considered.  It  appears,  however,  to  be  en- 
tirely without  merit. 

The  thirteenth,  fifteenth  and  sixteenth  assignments,  presented  to- 
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.gether,  complain  of  the  refusal  of  special  charges  requested,  and  of  the 
court^s  charge,  ^hey  are  not  accompanied  by  any  statement  showing, 
either  in  form  or  substance,  the  charges  referred  to.  We  can  only 
conjecture,  in  a  general  way,  what  they  relate  to.  This  is  not  suffi- 
cient to  require  a  consideration  of  the  assignments. 

The  court  did  not  charge  that  plaintiff  had  shown  a  record  title 
down  to  himself,  but  that  he  had  shown  such  title  from  Isaac  Brashear 
to  himself.  There  was  no  error  in  this.  Where  the  undisputed  evi- 
dence establishes  a  fact,  it  is  not  in  error  for  the  court  to  so  instruct 
the  jury.  The  seventeenth  assignment  of  error  presenting  this  pbjec- 
tion  to  the  charge  of  the  court  is  without  merit. 

The  eighteenth  assignment  does  not  present- reversible  error.  The 
court,  on  the  issue  of  title,  charged  the  jury  that,  if  they  believed 
from  the  evidence  that  Isaac  Brashear,  one  of  the  owners  in  appellee's 
chain  of  title,  had  ten  years'  peaceable  and  adverse  possession  of  the 
premises,  cultivating,  using  and  enjoying  the  same  and  claiming  the 
same  against  all  other  persons,  they  should  find  for  plaintiff  ^'on  this 
issue,"  that  is,  the  issue  of  title.  The  other  issues,  as  to  location  of 
the  lots  and  the  existence  of  the  street  contiguous  thereto,  were  sub- 
mitted in  other  portions  of  the  charge.  Appellant's  objection  to  the 
charge,  that,  under  it,  a  finding  in  favor  of  appellee  as  to  the  ten 
years'  adverse  possession  by  Brashear  required  a  general  finding  for 
plaintiff  on  the  whole  case,  is  not  tenable.  Nor  can  the  objection  be 
sustained  that  the  evidence  did  not  raise  the  issue  of  such  adverse 
possession.  In  fact,  the  evidence  on  this  point  is  not  disputed,  and 
shows  that  Isaac  Brashear  bought  from  Richard  Rutledge  in  1852,  50 
acres  of  lot  23,  block  3,  of  the  Hollingsworth  survey  of  the  John  Aus- 
tin league ;  that  about  that  date  he  built  a  residence  on  this  tract  and 
resided  on  the  same  more  than  ten  years  thereafter,  and  that  the  lots 
in  question,  which  came  by  consecutive  conveyance  to  appellee,  were  a 
part  of  this  50  acres  out  of  said  lot  23  of  the  Hollingsworth  survey 
aforesaid.  Upon  the  issue  of  title,  as  well  as  upon  all  other  issues  on 
the  case,  the  court  might  very  well  have  instructed  a  verdict  for  ap- 
pellee. The  eighteenth  assignment  is  overruled.  The  other  assign- 
ments and  the  propositions  thereunder  are  overruled  without  further 
discussion.    They  present  no  reversible  error. 

There  was  no  evidence  introduced  by  appellant  to  rebut  the  evidence 
of  appellee  except  such  as  tended  to  show  that  only  a  portion  of  the 
50-foot  strip  dedicated  as  Patterson  Street  has  ever  been  graded  or 
used  as  a  highway  by  the  public,  and  that  this  used  portion  did  not 
extend  to  appellee's  lots,  but  there  was  a  vacant  strip  between  upon 
which  the  fire-house  was  erected.  Otherwise  the  evidence  introduced 
by  appellee  was  undisputed  and  showed,  on  the  issue  of  title,  that 
Brashear  bought  in  1852  fifty  acres  of  land  on  which  he  then  settled 
and  upon  which  he  continued  to  reside  with  his  family  for  more  than 
ten  years;  that  in  the  partition  of  his  estate  this  land,  or  a  part  of 
it,  was  set  apart  to  his  daughter,  Mrs.  Jones,  who  sold  it  in  1887  to 
the  Ohio  Woolgrowing  Company,  who  in  turn,  in  1888,  sold  and  con- 
veyed to  F.  W.  Colby.  That  Colby  had  it  divided  and  platted  into  lots 
and  blocks  and  streets,  as  Magnolia  Addition,  in  1888,  laying  off  Pat- 
terson Street  as  a  public  street,  and  having  the  plat  duly  recorded; 
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that  appellee's  lots  are  a  part  of  this  Magnolia  Addition,  and  by  a 
regular  chain  of  mesne  conveyances  have  come  down  to  appellee,  who 
bought  in  1894.  Upon  this  evidence,  both  by  virtue  of  Brashear's  ten 
years'  adverse  possession,  use  and  enjoyment,  and  by  virtue  of  his 
naked  possession  alone,  appellant  showing  no  right,  appellee  was  en- 
titled to  maintain  this  action.  (Boyd  v.  Miller,  22  Texas  Civ.  App., 
165.)  He  was  not  required,  we  think,  to  show  such  title  as  would 
have  been  required  to  entitle  him  to  recover  in  an  action  of  trespass 
to  trv  title.  (Ft.  Worth  &  N.  0.  Ry.  v.  Wallace,  74  Texas,  581; 
Western  U.  Tel.  Co.  v.  Wofford,  42  S.  W.,  12;  Pacific  Ex.  Co.  v. 
Dunn,  81  Texas,  86;  Linard  v.  Crossland,  10  Texas,  461.) 

Upon  the  other  issues  the  evidence  is  equally  conclusive  in  showing 
the  existence  of  Patterson  Street  as  a  public  highway;  that  appellee's 
lot  abuts  thereon,  and  that  the  fire-house  interferes  with  appellee's 
access  to  and  convenient  use  of  his  property.  Without  any  of  the 
maps  or  plats  introduced  in  evidence,  the  testimony  of  Stimson,  Kel- 
lum  and  Hudson  shows  conclusively  the  location  of  the  lot  with  ref- 
erence to  Patterson  Street.  The  evidence  was  of  such  a  character  as 
to  authorize  a  peremptory  instruction  to  the  jury  to  return  a  verdict 
for  plaintiff,  and  in  such  case  the  errors  committed  by  the  trial  court 
do  not  require  a  reversal  of  the  judgment.  So,  the  assigned  errors 
not  considered  would  not,  if  considered  and  sustained,  authorize  a  re- 
versal.    The  judgment  is  therefore  aflBrmed. 

Affiftned, 


B.  S.  Allen  v.  Frank  Fleck. 

Decided  March  20,   1909. 

1^— Partnenhip-^AuiarniiieiLt  of  Claim — ^Pleading  and  Proof — ^Praotioe. 

In  a  suit  by  a  former  partner  in  his  own  name  alone  upon  a  claim  which 
at  one  time  belonged  to  the  partnership,  and  which  claim  plaintiff  alleged  had 
been  transferred  to  him  by  the  other  partner,  it  devolved  upon  plaintiff  to  prove 
the  alleged  transfer  and  his  exclusive  ownership  of  the  claim  at  the  time  suit 
was  filed.  In  the  absence  of  such  proof  judgment  in  his  favor  was  error,  and 
this,  though  the  trial  of  the  case  proceeded  upon  the  assumption  that  plaintiff 
alone  owned  the  claim  and  defendant  did  not  ask  an  instruction  to  return  a 
verdict  in  his  favor  because  of  the  absence  of  such  proof. 


Diftingniihed. 

Pierson  ▼.  Tom,   10  Texas,   145,  and  People's   Building  &  Loan   Ass*!!  v. 
Dailey,  17  Texas  Civ.  App.,  38,  distinguished. 

Appeal  from  the  District  Court  of  Wichita  County.     Tried  below 
before  Hon.  A.  H.  Carrigan. 

J.  T.  Montgomery,  for  appellant. 

Huff,  Barwise  &  Huff  and  L.  H.  Mathis,  for  appellee. 

DUNKLIN,  Associate  Justice. — Frank  Fleck  recovered  a  judg- 
ment against  R.  S.  Allen  for. two  thousand  and  six  dollars  and  fifty- 


508  Texas  Civil  Appeals  Repobts,  Vou  54.  [Mard, 

seven  cents  as  commissions  earned  in  negotiating  sales  of  lands  for 
Allen.  Plaintiff  alleged  in  his  petition  that  Allen  employed  the  part- 
nership firm  of  Fleck  &  Ehlars,  composed  of  plaintiff  and  T.  M.  Eh- 
larSy  to  sell  lands  owned  by  Allen  situated  in  Wilbarger  and  Wichita 
Counties,  and  that  the  sales  made,  for  which  commissions  were 
claimed,  were  made  by  said  partnership;  that  the  members  of  said 
firm  were  equal  partners;  that  T.  M.  Ehlars  had  transferred  to  plain- 
tiff all  his  interest  in  the  commissions  claimed,  thus  vesting  in  plain- 
tiff the  entire  interest  therein,  but  upon  the  trial  no  evidence  was  of- 
fered to  prove  such  transfer.  Both  members  of  the  firm  of  Fleck  ft 
Ehlars  resided  in  Little  Rock,  Missouri,  and  the  sales  for  which  com- 
missions were  sought  were  made  to  emigrants  from  Missouri.  Plain- 
tiff came  with  the  purchasers  and  the  negotiations  conducted  in  Texas 
on  the  part  of  the  firm  were  by  him  exclusively. 

Appellant  contends  that  for  lack  of  proof  of  a  transfer  to  plaintiff 
of  Ehlars*  interest  the  judgment  of  the  trial  court  should  be  reversed. 
Plaintiff's  failure  to  make  this  proof  was  made  one  of  the  grounds  of 
defendant's  motion  for  new  trial,  which  was  overruled  by  the  trial 
court,  and  in  this  ruling  we  think  there  was  error  which  requires  a 
reversal  of  the  judgment. 

Appellee  contends  that  the  record  shows  that  the  trial  of  the  case 
was  upon  the  assumption  that  Fleck  alone  owned  the  claim  which  was 
made  tl^e  basis  of  the  suit,  and  that,  as  appellant  failed  to  request  a 
charge  to  the  jury  to  find  in  his  favor  on  account  of  plaintiff's  failure 
to  prove  the  transfer  to  him  of  Ehlars'  interest,  appellant  has  waived 
his  right  to  complain  of  such  omission  of  proof.  To  support  this  con- 
tention numerous  cases  are  cited,  collated  in  1  Green's  Digest,  colunm 
354,  section  235,  announcing  the  familiar  rule  that  a  party  failing  to 
request  instructions  to  the  jury  on  a  particular  point  or  theory  sup- 
ported by  evidence  can  .not  complain,  on  appeal,  of  a  failure  of  the 
court  to  give  such  an  instruction,  but  we  think  these  authorities  are 
not  applicable.  Neither  do  we  think  that  appellee's  contention  is  sus- 
tained by  the  cases  of  Pierson  v.  Tom,  10  Texas,  145,  and  People's 
Bldg.  &  Loan  Ass'n  v.  Dailey,  17  Texas  Civ.  App.,  38. 

In  the  case  of  Pierson  v.  Tom,  supra,  plaintiff  recovered  judgment 
for  certain  personal  property  and  proof  of  a  certain  judgment  in  his 
favor  rendered  in  another  case  was  necessary  to  sustain  that  judgment. 
The  records  of  the  former  case  showing  the  judgment  therein  rendered 
were  introduced  in  evidence,  but  the  judgment  itself  was  not  read  to 
the  jury,  and  this  failure  was  assigned  us  error  by  the  appellant  in  the 
case.  AflSrming  the  judgment,  the  court,  in  discussing  the  plaintiff's 
failure  to  prove  that  he  had  such  a  judgment,  said :  "Had  it  been  ques- 
tioned, a  reference  to  the  record,  a  part  if  not  all  of  which  was  in 
evidence,  would  have  conclusively  settled  the  question."  In  the  case 
of  People's  Bldg.  &  Loan  Ass'n  v.  Dailey,  supra,  the  association,  a  for- 
eign corporation,  was  plaintiff,  and  failed  to  make  proof  that  it  had 
a  permit  to  do  business  in  the  State.  It  was  held  that  defendants, 
who  did  not  assign  such  failure  of  proof  as  error  in  their  motion  for 
new  trial,  and  who  failed  to  request  a  special  instruction  to  the  jury 
based  thereon,  could  not  complain.  But  this  contention  was  by  croaa- 
assignment  of  error  by  the  defendant  in  the  court  below,  in  whose 
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favor  the  judgment  was  rendered  and  which  judgment  was,  on  appeal, 
affirmed,  thus  rendering  the  decision  of  the  question  unnecessary  to  a 
disposition  of  the  case. 

It  is  well  settled  by  the  authorities  that  in  a  stiit»to  collect  a  debt 
due  a  partnership  firm,  all  the  partners  in  interest,  except  dormant 
partners,  are  necessary  parties  plaintiffs.  In  the  case  at  bar,  plaintiff 
having  alleged  that  his  former  partner  Ehlars  had  transferred  to  him 
all  his  interest  and  that  he  alone  owned  the  claim,  one-half  of  which 
was  formerly  owned  by  Ehlars,  to  sustain  a  recovery  by  him  for  the 
full  amount  of  the  claim  acquired  by  the  firm,  proof  of  such  transfer 
to  him  of  Ehlars'  interest  was  as  necessary  as  proof  of  the  validity  of 
the  claim  itself.  Bicker  v.  Schadt,  5  Texas  Civ.  App.,  460;  Speake 
V.  Prewitt,  6  Texas,  252;  15  Ency.  PI.  &  Pr.,  p.  854-5  and  notes. 

Other  questions  presented  in  appellant's  brief  will  not  likely  arise 
upon  another  trial  and  a  discussion  of  them  is  therefore  unnecessary. 

For  the  error  above  noted  the  judgment  of  the  trial  court  is  re- 
versed and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Texas  Central  Bailroad  Company  v.  J.  B.  Watson. 

Decided  March  20,  1909. 

1. — Carrier — ^Damage  to  Goodi — Chargre. 

In  a  suit  against  a  railroad  company  for  damage  to  a  shipment  of  house- 
hold goods,  charge  considered,  and  held  error  in  that  it  authorized  a  verdict 
for  plaintiff  if  the  goods  were  shipped  over  plaintiff's  line  and  were  lost  or 
damaged,  without  regard  to  tha  question  of  negligence  on  the  part  of  the  carrier. 

S. — Same — Several  Carrlen — ^Pretnmptlon. 

Where  goods  are  shipped  over  the   lines  of  more  than  one  carrier,  the 

Iiresumption  is  that  any  damage  to  such  goods  was'  done  on  the  line  of  the 
ast  carrier. 

S.--8ame— Xeasnre  of  Damage. 

In  a  suit  against  the  carrier  for  damage  to  a  shipment  of  household  goods, 
the  court  charged  the  jury  as  follows :  "In  case  of  damage  to  goods  the  measure 
of  damage  is  the  difference  in  the  value  of  the  goods  in  the  condition  in  which 
they  are  received  and  the  value  of  such  goods  if  received  in  good  order."  Held 
error  in  that  the  jury  was  thereby  authorized  to  include  in  their  estimate  the 
injuries  necessarily  incident  to  the  transportation,  and  to  compare  the  value 
of  the  goods  at  the  place  of  shipment  with  their  value  at  destination. 

Appeal  from  the  County  Court  of  Jones  County.  Tried  below  b^ 
fore  Hon.  Jas.  P.  Stinson. 

Thomas  £  Chapman,  for  appellant. 

Arnold  &  Smith,  for  appellee. 

SPEEB,  Associate  Justice. — Appellee  recovered  a  judgment 
against  appellant  for  damages  to  certain  household  goods  shipped  by 
him  over  the  line  of  appellant  and  a  connecting  carrier  from  Llano  to 
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Stamford.  At  Stamford  the  goods,  or  a  portion  of  them,  were  re- 
ceived by  appellee  and  again  shipped  over  another  line  of  railroad  to 
Anson.  The  damages  recovered  covered  certain  articles  of  the  goods 
that  were  lo^  and  damages  for  injuries  to  the  balance. 

Complaint  is  made  of  the  following  paragraph  of  the  court's  charge: 
"You  are  therefore  charged  thait  if  you  find  from  a  preponderance  of 
evideu^e  before  you  in  this  case  that  J.  B.  Watson,  plaintiff,  shipped 
over  the  line  of  railway  of  defendant  Texas  Central  Railway  Company 
the  household  goods  alleged  to  have  been  shipped,  and  you  further 
find  that  said  goods  or  any  of  them  were  damaged,  lost  or  destroyed,  r 

if  they  were  damaged,  lost  or  destroyed,  you  will  finS  for  plaintiff  such 
sum  as  you  may  believe  him  entitled,  if  any,  not  exceeding  the 
amount  sued  for,  and  unless  you  so  believe  you  will  find  for  defend- 
ant.^' It  will  be  seen  from  this  charge  that  the  jury  were  authorized 
to  find  for  appellee  if  the  goods  were  shipped  over  the  line  of  appel- 
lant and  were  subsequently  lost  or  damaged,  regardless  of  whose  fault 
caused  such  loss  or  damage,  or  indeed,  whether  the  loss  was  caused 
through  the  fault  of  any  one.  Appellant,  of  course,  would  only  be 
liable  for  damages  resulting  from  its  own  negligence.  Besides,  as  al- 
ready stated,  the  goods  were  trafisported  over  the  line  of  another  car- 
rier before  they  finally  reached  the  hands  of  appellee,  and  as  to  the 
damaged  goods  delivered  to  him  the  presumption  is  that  the  last  car- 
rier was  liable.  (Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Shanley,  36  Teras 
Civ.  App.,  291 ;  Texas  &  Pac.  Rv.  Co.  v.  Capper,  38  Texas  Civ.  App., 
61.) 

The  charge  also  imposed  too  great  a  burden  on  appellant  with  re- 
spect to  the  measure  of  damages,  the  language  used  being  as  follows: 
^^And  in  case  of  damage  to  goods  the  measure  of  damages  is  the  dif- 
ference in  the  value  of  the  goods  in  the  condition  in  which  they  are 
received  and  the  value  of  such  goods  if  received  in  good  order."  This 
charge  is  calculated  to  cause  the  jury  to  include  in  their  estimate  of 
damages  injuries  necessarily  incident  to  the.  shipping  of  the  goods, 
while  the  carrier  would  be  liable  only  for  those  injuries  resulting  from 
its  negligence.     (Texas  &  Pac.  Ry.  Co.  v.  Stewart,  114  S.  W.,  414.) 

The  measure  of  appellee's  damages  will  be  the  difference  in  the  value 
of  his  household  goods  in  the  condition  in  which  they  were  delivered 
to  him  at  Stamford  and  the  condition  they  would  have  been  in  had 
there  been  no  negligence  on  the  part  of  appellant.  And  in  determining 
these  values  the  Stamford  values  should  be  used,  and  not  those  of 
Llano. 

For  these  errors  the 'judgment  is  reversed  and  the  cause  remanded 
for  another  trial. 

Reversed  and  remanded. 


Latham  Company  v.  J.  M.  Radford  Orogeby  Company. 

Decided  March  20,  1909. 

Citation — ^Domestio  Corporation. 

Where  it  appeared  from  the  sheriff's  return  in  a  suit  against  a  domestic 
corporation  that  the  citation  was  served  upon  the  manager  of  the  corporation, 
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the  service  was  not  sufficient  to  support  a  judgment  by  default  The  manager 
is  not  among  the  persons  specified  in  the  steitutes  as  those  upon  whom  service 
might  be  had  in  such  suit. 

Error  from  the  County  Court  of  Eastland  County.  Tried  below  be- 
fore Hon.  E.  A.  Hill. 

Earl  Conner,  for  plaintiff  in  error. 

/.  A.  Patton,  Jr.,  for  defendant  in  error. — (No  brief.) 

CONNER,  Chief  Justice.— On  March  10,  1908,  plaintiff  in  error 
suffered  a  judgment  by  default  in  favor  of  defendant  in  error  upon  a 
duly  verified  account  for  goods,  wares  and  merchandise  alleged  to 
have  been  sold  and  delivered  to  plaintiff  in  error.  Defend&nt  in  error 
alleged  in  its  petition  that  plaintiff  in  error  was  "a  corporation,  duly 
organized  under  the  laws  of  the  State  of  Texas,  and  doing  business 
at  E^astland  in  the  County  of  Eastland  in  the  State  of  Texas,"  and 
the  prayer  was  "that  defendant  be  cited  to  appear  and  answer  this 
petition,"  without  an  allegation  of  the  name  of  any  person  upon  whom 
service  of  citation  might  be  made.  The  citation  that  was  issued  and 
upon  which  the  judgment  rests  was  in  the  usual  form,  commanding 
the  proper  officer  to  summon  the  "Latham  Company,  a  corporation," 
to  be  and  appear  at  the  next  term  of  the  County  Court  to  be  held  at 
Eastland,  also  without  designation  of  person  upon  whom  the  citation 
might  be  served.  The  following  is  the  sheriff's  return  upon  the  cita- 
tion, to  wit:  "Came  to  hand  the  18th  day  of  Feb.,  A.  D.  1908,  at  11 
o'clock  a.  m.,  and  executed  the  18th  day  of  Feb.,  A.  D.,  1908,  at  3 
o'clock  p.  m.,  by  delivering  to  L.  P.  Cox,  manager  for  Latham  &  Com- 
pany, at  Eastland,  Texas,  the  within  named  defendant's  manager,  in 
person,  a  true  copy  of  this  writ." 

It  is  contended  that  the  service  is  insufficient  to  support  the  judg- 
ment by  default,  and  we  think  the  contention  must  be  sustained.  So 
far  as  necessary  to  here  notice,  Revised  Statutes,  article  1222,  provides 
that:  "In  suits  against  any  incorporated  company  or  joint  stock  asso- 
ciation, the  citation  may  be  served  or  the  president,  secretary  or  treas- 
urer of  such  company  or  association,  or  upon  the  local  agent  repre- 
senting such  company  or  association  in  the  county  in  which  suit  is 
brought,  or  by  leaving  a  copy  of  the  same  at  the  principal  office  of 
the  company  during  office  hours."  This  article  applies  to  domestic 
corporations,  and  as  applicable  here  we  approve  what  was  said  in  the 
case  of  Thompkins  Machine  &  Implement  Co.  v.  Schmidt,  4  Texas 
Ct.  of  App.,  civil  cases,  section  134,  viz.:  "It  can  not  be  assumed  or 
presumed  that  the  ^manager'  of  said  company  was  either  president, 
secretary,  treasurer  or  local  agent  of  said  company."  The  term  "local 
agent"  implies  a  representative  of  a  corporation  appointed  to  transact 
its  business  and  represent  it  in  a  particular  locality.  It  does  not  em- 
brace the  idea  of  an  agent  who  casually  happens  to  be  in  the  particu- 
lar territory,  or  one  who  is  temporarily  sent  to  such  locality  to  per- 
form 8ome  particular  purpose  or  specified  act,  or  to  superintend  the 
business  in  a  general  way ;  and  while,  under  certain  circumstances  and 
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in  a  certain  sense^  the  terms  ^'general  manager''  and  ^^ocal  agentf 
may  convey  much  the  same  idea,  we  conclude  that  they  were  not  used 
in  the  statutes  under  consideration  as  synonymous.  This  is  indicated 
by  the  next  succeeding  article  to  that  from  which  we  have  quoted 
which  applies  to  foreign  corporations.  The  article  referred  to  (1223) 
provides  that:  ^In  any  suit  against  a  foreign,  private  or  public  cor- 
poration, Joint  stock  company  or  association  or  acting  corporation  or 
association,  citation  or  other  process  may  be  served  on  the  president, 
vice-president,  secretary  or  treasurer,  or  general  manager,  or  upon  any 
local  agent  within  this  State,'*  etc.  The  terms  "general  manager^  and 
"local  agent"  not  being  equivalents,  it  must  be  held  that  the  service 
in  the  case  before  us  is  insufficient  to  sustain  the  judgment  by  de- 
fault, it  having  been  repeatedly  held  that  in  order  to  support  such  a 
judgment  the  direction  of  the  statute  with  reference  to  the  citation 
must  be  followed.  In  such  event  only  does  it  appear  with  certainty 
that  the  court  obtained  jurisdiction  over  the  person  of  the  party  sued. 
Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


St.  Louis  Southwestern  Bailway  Company  op  Texas  v.  B.  C. 

Clayton. 

Decided  March  20.  1900. 

1.— Limitation — Overflow— Damage  to  Land  and  Crops. 

Where  a  railway  company  constructed  a  culvert  over  a  stream  on  iii 
right  of  way  and  dug  ditches  on  its  right  of  way  in  such  a  negligent  manner 
that  they  failed  to  carry  off  the  water  of  such  stream  and  thereby  caused  the 
water  to  overflow  plaintiff's  land  and  destroy  crops  thereon  and  injure  the 
land,  limitation  began  to  run  against  the  cause  of  action  w^en  the  injury 
occurred,  and  the  action  was  not  barred  until  two  years  from  such  date.  The 
company  had  the  right  to  dig  the  ditches  on  its  right  of  way  and  no  cause  of 
action  arose  until  the  overflow. 

2. — Overflow — Obstructing  Stream — ^pamages  to  Land  and  Orop»— Sntaeqaent 

Purchaser. 

Where  a  railway  company  constructed  a  culvert  over  the  channel  of  a 
stream  and  so  negligently  constructed  ditches  on  its  right  of  way  as  that  they 
failed  to  carry  off  the  water  and  caused  plaintiff's  land  to  be  overflowed  and  the 
destruction  of  crops  and  injury  to  the  land,  the  fact  that  plaintiff  purchased 
the  land  after  the  ditches  were  dug  furnished  no  defense  to  the  suit.  The 
company  could  not  acquire  a  permanent  right  to  injure  the  property  as  against 
purchasers  acquiring  it  subsequent  to  the  c&gging  of  the  ditches. 

8. — ^Measure  of  Damages — ^Injury  to  Land. 

An  instruction  to  allow  plaintiff  the  difference  between  the  market  value 
just  before  and  just  after  the  injury  of  any  land  of  plaintiff  which  the  evidenee 
showed  to  be  permanently  damaged  as  the  proximate  result  of  defendant's 
negligence,  gave  the  true  measure  of  damages. 

Appeal  from  the  District  Court  of  Henderson  County.    Tried  below 
before  Hon.  B.  H.  Gardner. 

E.  B.  PerJdns,  Daniel  Upthegrove,  R.  S.  Nellett  and  W.  R.  Bishop, 
for  appellant. — The  act  of  the  defendant  in  minimizing  the  natural 
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outlet  of  the  water  of  the  creek  which  flowed  through  plaintiflPs  land, 
and  diverting  the  same  through  ditches  illegally  and  negligently  con- 
structed, was  unlawful  and  an  invasion  of  the  rights  of  the  land- 
owner, and  the  cause  of  action  accrued  when  the  acts  were  done  and 
would  be  barred  in  two  years  from  date,  even  though  the  actual  over- 
flow which  caused  the  damage  occurred  less  than  two  years  before  the 
institution  of  the  suit.  Houston  Waterworks  v.  Kennedy,  70  Texas, 
236 ;  Lyle  v.  Texas  &  N.  0.  Ey.  Co.,  73  Texas,  95 ;  Missouri,  K.  &  T. 
By.  v.  Graham,  33  S.  W.,  577. 

It  is  our  contention  that  if  the  construction  of  the  ditch  and  the 
lessening  of  the  flow  of  the  creek  caused  the  overflow  and  the  ^^^niage 
to  the  land,  this  was  a  permanent  injury  to  the  land  and  was  done 
before  the  plaintiff  acquired  it,  and  that  he  can  not  maintain  a  suit 
for  damage  to  the  land  which  accrued  before  he  purchased;  that  the 
damage  caused  by  a  permanent  nuisance  erected  upon  the  land  when 
the  plaintiff  did  not  own  it,  did  not  run  with  the  land  and  pass  to 
him  when  he  purchased  the  land.  The  damages  are  purely  personal 
and  belong  to  him  who  owns  the  land  when  the  cause  oi  action  accrues. 
They  are  not  an  encumbrance  on  the  railroad  property.  Settergast  v. 
Houston,  0.  L.  &  M.  P.  Ry.  Co.,  87  S.  W.,  197. 

If  the  damage  to  plaintiff's  land  resulted  not  from  the  construction 
of  the  ditches  on  the  north  and  south  side  of  the  railroad,  and  the 
lessening  of  the  flow  of  the  creek  under  the  railroad  bridge,  but  from 
the  ovei^ow  of  the  land,  then  the  measure  of  damages  was  not  the 
difference  between  the  value  of  the  land  permanently  damaged  just 
before  and  just  after  the  injury,  but  would  be  such  damages  as  re- 
sulted from  each  overflow  in  the  loss  of  crops,  grass,  trees,  etc.,  and 
such  damages  as  will  be  fair  compensation  for  the  injury  done  to  the 
land.  Railway  Co.  v.  Helsley,  62  Texas,  693 ;  City  of  Dallas  v.  Leake, 
34  S.  W.,  338;  Railway  Co.  v.  Haskell,  23  S.  W.,  546;  Railway  Co. 
V.  Tart,  63  Texas,  223. 

Miller  £  RoyaJl,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — ^This  suit  was  instituted  on  the 
15th  day  of  July,  1907,  by  appellee.  On  the  5th  of  February,  1908, 
amended  petition  was  filed,  upon  which  the  case  was  tried.  The  ap- 
pellee sought  to  recover  damages  caused  by  the  destruction  of  crops 
grown  upon  about  forty  acres  of  land  described  in  plaintiff's  petition, 
and  also  squght  to  recover  damages  for  depreciation  in  the  land.  The 
damages  to  the  land  and  to  the  crops  were  alleged  to  have  been  caused 
by  overflow  brought  about  through  the  negligence  of  appellant  in  di- 
verting the  water  from  a  creek  running  through  appellee's  land  and 
carrying  the  same  off  in  ditches  which  were  improperly  and  negli- 
gently constructed. 

It  was  alleged  that  the  railroad  company  had  for  years  maintained 
a  culvert  in  the  channel  of  said  creek  where  the  said  railroad  crosses 
same,  but  that  defendant  during  the  two  years  immediately  preceding 
the  institution  of  the  suit  intentionally  and  negligently  caused  the  dirt 
to  be  removed  on  each  side  of  said  culvert  or  bridge  and  railroad  track. 
Vol.  LIV  Civil— 33. 
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atid  opened  up  ditches  on  each  side  of  said  railroad  track  running  in 
the  direction  of  said  railroad,  but  that  said  ditches  were  insufficient  to 
carry  the  water,  and  that  by  reason  of  said  excavation  and  the  cutting 
of  said  ditches  and  their  insufficiency,  the  water  flowing  in  said  creek 
through  its  natural  channel  was  caused  to  leave  the  same  and  flow  over 
and  across  plaintiff's  said  land  and  crops,  washing  the  soil  therefrom, 
which  resulted  in  deep  gullies  being  made  through  plaintiff's  said 
land  and  depositing  white  sand  from  said  branch  or  its  tributaries  on 
said  land,  and  caused  the  water  to  remain  on  said  land  and  crops  for 
long  periods  of  time,  especially  during  the  months  of  January,  Febru- 
ary, March,  April,  May,  June  and  July,  1907. 

A  trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for 
$250.  Defendant's  motion  for  new  trial  having  been  overruled,  an 
appeal  was  perfected. 

Conclusions  of  fact — Appellee  owns  forty  acres  of  land  in  Hender- 
son County  through  which  the  St.  Louis  Southwestern  Railway  Com- 
pany of  Texas  constructed  its  railroad,  the  same  running  east  and 
west  through  said  land.  Twenty  acres  of  the  land  is  cleared,  and  in 
the  years  1905,  1906,  1907  and  1908  were  fenced,  and  had  crops 
grow^ing  thereon.  Twenty  acres  of  the  land  was  not  cleared.  About 
thirteen  acres  of  the  cultivated  land  lies  south  of  the  railroad  and  the 
remainder  lies  north  of  it.  There  is  a  branch  running  through  the 
land  in  a  northerly  direction.  When  the  railroad  was  constructed  a 
culvert  was  built  under  the  track  through  which  this  branch  flowed 
from  the  south  side  of  the  railroad  to  its  north  side.  The  appellee  ac- 
quired the  land  after  the  railroad  and  culvert  were  constructed.  The 
agents,  servants  and  employes  of  the  appellant  at  various  times  dug 
its  ditches  on  the  north  and  south  side  of  the  railroad  and  caused  the 
water  from  the  branch,  during  wet  seasons  to  be  diverted  through 
these  ditches  upon  the  land  of  appellee,  overflowing  the  same  at  dif- 
ferent times  in  1905,  1906,  1907  and  a  part  of  1908,  destroying  his 
growing  crops  thereon.  The  water  thus  diverted  washed  gullies  in 
the  land  and  caused  dirt  and  sand  to  be  deposited  thereon,  permanently 
injuring  the  land.  The  appellant  was  guilty  of  negligence  in  causing 
these  ditches  to  be  dug  and  in  diverting  the  water  from  the  branch' 
upon  the  property  of  appellee.  By  these  acts  appellee  has  sustained 
damage  in  the  amount  of  the  verdict  and  judgment. 

Conclusions  of  law. — Appellant  assigns  as  error  the  count's  refusal 
to  give  its  special  charge  No.  5  as  follows:  "Gentlemen*  of  the  jury: 
You  are  instructed  at  the  request  of  the  defendant  that  if  you  believe 
from  the  evidence  that  the  defendant,  more  than  four  years  prior  to 
the  15th  day  of  July,  1907,  by  any  of  the  acts  alleged  in  plaintiflPs 
petition,  caused  the  water  to  leave  the  natural  outlet  through  the 
creek  and  flow  over  the  land  of  plaintiff  and  damage  same,  then  Vou 
can  not  find  for  plaintiff  any  damage  to  his  land,  if  there  was  dam- 
age to  his  land,  even  though  you  believe  from  the  evidence  that  the 
damage,  if  any,  was  done  less  than  four  vears  before  the  15th  day  of 
July,.  1907."  ' 

The  proposition  presented  is  that  the  act  of  the  defendant  in  mini- 
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mizing  the  natural  outlet  of  the  water  of  the  creek  which  flowed 
through  plaintiff's  land  and  diverting  the  same  through  ditches  il- 
legally and  negligently  constructed,  was  unlawful  and  an  invasion  of 
the  rights  of  the  landowner,  and  the  cause  of  action  accrued  when  the 
acts  were  done  and  would  be  barred  in  two  years  from  date  even 
though  the  actual  overflow  which  caused  the  damage  occurred  less 
than  two  years  before  the  institution  of  the  suit.  This  proposition  is 
not  sustained.  The  ditches  were  dug  on  the  railroad  right  of  way  and 
not  on  the  property  of  appellee.  The  injury  to  appellee  resulted  not 
from  the  digging  of  the  ditches,  but  from  the  diversion  of  the  water 
from  the  branch  through  these  ditches,  causing  the  same  at  times  to 
overflow  appellee's  land,  depositing  sand  and  dirt  thereon  and  washing 
gaUies  therein  and  destroying  crops  growing  thereon  at  the  time  of 
such  overflows.  The  appellant  had  the  right  to  dig  the  ditches  on  its 
right  of  way.  The  appellee's  cause  of  action  did  not  arise  until  his 
land  was  overflowed  and  damaged  and  his  crops  destroyed.  This  oc- 
curred within  two  years  prior  to  the  bringing  of  the  suit.  (Houston 
Waterworks  v.  Kennedy,  70  Texas,  234;  Gulf,  W.  T.  &  P.  By.  Co.  v. 
Goldman,  8  Texas  Civ.  App.,  257.) 

The  appellant  requested  and  the  court  refused  its  special  charge  No. 
7  as  foUows:  "Gentlemen  of  the  Jury:  The  proof  shows  that  the 
ditch  on  the  south  side  of  the  railroad  was  constructed  before  the 
plaintiff  purchased  the  land.  Now,  if  you  believe  from  the  evidence 
that  such  construction  of  the  ditch  caused  the  water  to  overflow  the 
land  of  plaintiff  and  damage  the  same  and  damage  his  crops,  then  you 
will  find  for  the  defendant."  It  is  contended  that  the  court  erred  in 
refusing  said  charge.  This  contention  is  not  sustained.  The  fact 
that  the  ditches  were  dug  before  appellee  acquired  the  forty-acre  farm 
famishes  no  d^ense  to  his  suit,  since  appellant  could  not  acquire  a 
permanent  right  to  injure  the  property  as  against  purchasers  acquir-^ 
ing  it  subsequent  to  the  digging  of  the  ditches.  (Texas  &  P.  fiy.  v. 
Maddox,  26  Texas  Civ.  App.,  297.) 

Error  is  assigned  to  the  twelfth  paragraph  of  the  court's  charge, 
reading  as  follows:  "You  will  also  allow  plaintiff  the  difference  be- 
tween the  market  value  just  before  and  just  after  the  injury  of  anj^ 
land  of  plaintiff,  if  any,  which  the  evidence  shows  to  be  permanently 
damaged,  if  any,  as  the  proximate  i^ult  of  defendant's  negligence,  if 
any."  There  was  evidence  that  the  land  was  injured  in  value  by  the 
deposit  of  dirt  and  sand  thereon  and  the  washing  of  ridges  or  gullies 
therein.  The  witnesses  for  the  plaintiff  testified  that  the  land  was  worth 
$100  per  acre  prior  to  the  injuri'es  complained  of,  and  since  the  dam- 
age the  land  is  worth  only  one-half  that  amount.  Where  the  evidence 
shows  permanent  injury  to  the  land  the  measure  of  damages  is  the 
difference  between  the  market  value  just  before  and  just  after  the  in- 
jury. (Texas  &  Pac.  By.  Co.  v.  Maddox,  26  Texas  Civ.  App.,  297; 
Texas  Trunk  Ry.  Co.  v.  Elam,  1  Texas  App.  Civ.  Cases,  section  445.) 
The  charge  was  correct. 

No  reversible  error  having  been  pointed  out  in  the  record,  the  judg- 
ment is  affinned. 

Afflrmed. 

Writ  of  error  refused. 
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MissouBi,  Kansas  &  Texas  Railway  Company  op  Texas  v.  W.  H. 

Davis. 

Decided  March  20.  1909. 

1. — ^Ballwayt-^Killiiig  Stock — Vtvi  Crouing, 

When  a  railway  company  fences  its  right  of  way  and,  at  the  request  of  the 
owner  of  the  land,  places  a  gate  in  the  fence  for  a  farm  crossing,  it  will  not  be 
liable  for  killing  stock  entering  upon  the  right  of  way  and  track  through  such 
gate,  unless  negligence  on  its  part  is  shown. 

%, — Same — ^Negligence — Gate  in  Bight  of  Way  Pence. 

Where  the  pleadings  charged  that  the  railway  company  was  negligent  in 
that  the  fastenings  to  the  gate  placed  in  its  right  of  way  fence  for  a  farm 
crossing  were  de^tive,  evidence  that  the  chain  for  fastening  the  gate  was 
too  short  to  reach  the  larger  nail  in  the  post  but  was .  long  enough  to  reaeh 
another  nail  placed  in  the  post  to  fasten  the  gate  to,  in  the  absence  of  anj 
proof  that  the  latter  nail  was  insufficent  to  hold  the  gate  if  the  chain  was 
fastened  to  it,  raised  only  a  suspicion  that  the  fastening  was  defective,  and 
it  was  error  to  submit  such  an  issue  to  the  jury. 

8. — Same. 

It  is  not  the  duty  of  a  railway  company  to  see  that  a  gate  placed  in  the 
right  of  way  fence  at  the  request  of  the  owner  of  the  land  for  a  farm  crossing, 
is  kept  closed. 

Appeal  from  the  County  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  J.  W.  Manning. 

Coke,  Miller  &  Coke,  Jno.  T.  Craddock  and  B.  McMahan,  for  ap- 
pellant. 

John  A.  Stone,  Jr.,  William  Pearson  and  T.  D.  Siames,  for  ap- 
pellee. 

BOOKHOTJT,  Associate  Justice. — ^This  was  a  suit  by  appellee  to 
Tecover  of  appellant  the  value  of  a  mule  claimed  to  have  been  Idlled 
by  a  locomotive  or  train  of  the  defendant  at  a  point  about  one  mile 
north  of  Kingston  in  Hunt  County,  at  or  near  a  road  crossing  over 
the  defendant's  railroad.  It  was  alleged  that  defendant's  railroad 
track  at  said  point  was  etraight,  and  defendant's  servants  operating 
its  train  saw,  or  by  the  exercise  of  ordinary  care  would  have  seen,  the 
said  mule  upon  defendant's  track  in  time  to  have  checked  the  train 
and  prevented  injury  to  the  mule;  that  defendant's  track  or  right  of 
way  at  the  point  where  the  mule  was  killed  was  unfenced,  "in  that  the 
gate  in  the  fence  of  the  right  of  way  was  in  a  bad  state  of  repair,  in 
this,  that  said  gate  was  without  a  latch  or  fastening  of  any  kind,  and 
stood  open,  so  cattle  or  stock  running  at  large  coiild  enter  upon  said 
right  of  way  at  will,  and  the  said  defendant  negligently  permitted  said 
gate  to  stand  open  and  unlatched  and  to  remain  in  a  bad  state  of  re- 
pair as  above  set  out,  and  that  as  a  direct  and  proximate  result  of  de- 
fendant's negligence  in  the  respects  hereinabove  set  out,  and  through 
the  negligence  of  its  agents'  and  servants,  plaintiff's  mule  was  struck 
and  killed."  Defendant  answered  by  general  demurrer,  special  excep- 
tion, general  denial,  a  special  plea  of  contributory  negligence  wherein 
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it  is  alleged  that  defendant's  railwaj  track  and  right  of  way  at  the 
point  -where  the  mule  was  killed  were  fenced,  and  that  plaintiffs  mule 
entered  upon  the  said  right  of  way  through  a  gate  placed  in  the^  right- 
of-way  fence  for  the  accommodation,  use  and  benefit  of  the  owner  of 
the  premises  and  his  tenants,  and  that  said  gate  was  left  open  by  the 
owner  of  said  farm  or  by  his  employes  or  tenants,  or  was  left  open 
by  the  plaintiff  or  those  acting  for  him,  and  that  the  gate  was  pro- 
vided with  suitable  and  safe  fastening,  and  it  was  not  at  the  time  of 
the  accident  open  through  any  fault  or  negligence  of  defendant. 

A  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  in  the  sum 
of  $210,  to  reverse  which  defendant  pei^ected  this  appeal. 

Conclusions  of  fact — W.  M.  Davis  was  engaged  in  working  the 
public  roads  of  Hunt  County.  He,  with  the  consent  of  the  owner  of 
the  land,  established  his  camp  about  a  half  mile  north  of  Kingston 
on  a  place  owned  by  Jesse  Clark.  The  field  in  which  he  was  camped 
contained  a  pool  or  tank  of  water.  The  plaintiff  got  in  and  out  of  the 
field  in  which  he  was  camped  by  going  south  from  his  camp  through 
a  gate  leading  out  of  the  enclosure  into  the  public  road.  This  public 
road  runs  east  and  west  and  extends  from  Celeste  to  Kingston.  The 
railroad  track  and  right  of  way  runs  through  the  farm  of  Jesse  Clark 
from  the  northwest  in  a  southeasterly  direction,  and  is  fenced.  About 
seventy  yards  southeast  of  Davis'  camp  there  is  a  gate  in  the  west 
right-of-way  fence.  Appellee  also  used  this  gate  in  reaching  the  pub- 
lic road.  There  is  also  a  gate  in  the  east  fence  of  the  railroad  right 
of  way.  These  gates  had  been  there  for  five  or  six  years,  and  were 
put  there  by  the  railroad  at  the  request  of  Jesse  Clark,  the  owner  of 
the  farm.  The  gate  in  the  right-of-way  fence  on  the  west  side  stood 
open  part  of  the  time  and  part  of  the  time  it  was  shut.  There  was  a 
farm  crossing  over  the  railroad  between  these  gates.  The  gate  in  the 
west  right-of-way  fence  was  swung  to  the  south  post  and  opened 
towards  the  right  of  way.  It  had  a  chain  attached  to  it  with  baling 
wire  with  which  the  gate  was  to  be  fastened.  The  fastening  con- 
sisted of  two  nails  driven  in  the  gate  post,  one  a  ten  penny  nail  and 
the  other  much  larger.  The  chain  was  not  long  enough  to  reach  the 
larger  nail,  but  was  of  sufficient  length  to  reach  the  ten  penny  nail, 
to  which  it  could  be  fastened.  The  plaintiff  worked  eight  mules 
and  at  night  they  were  tied  to  the  feed  wagon.  On  the  night  of 
October  27,  1907,  one  of  his  mules  became  untied  and  wandered 
through  the  gate  in  the  west  side  of  the  right-of-way  fence  and 
upon  the  right  of  way  and  was  killed  by  a  locomotive  or  train  going 
north.  The  next  morning  plaintiff  found  the  mule  lying  on  the 
west  side  of  the  right  of  way  and  about  seventy-five  yards  north  of 
the  farm  crossing,  dead.  He  testified  that  it  was  lying  twenty-five 
or  thirty  yards  north  from  where  it  was  struck.  There  is  no  testi- 
mony that  appellant's  operatives  of  the  locomotive  or  train  discovered 
the  mule  on  the  right  of  way  before  striking  him.  The  mule  was 
shown  to  be  worth  $210. 

• 

Opinion, — ^Appellant  assigns  as  error  the  court's  refusal  to  give  its 
requested  charge  instructing  a  verdict  for  defendant.    It  is  ccmtended 
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that  (1)  the  uncontroverted  evidence  shows  that  plaintiff's  mule  en- 
tered upon  the  defendant's  right  of  way  through  a  gate  in  the  right- 
of-way  fence  which  had  been  placed  there  by  the  defendant  at  the  re- 
"Quest  of  the  owner  of  the  premises  for  the  convenience  of  the  owner  of 
the  premises  and  his  tenants  and  servants  in  passing  between  the 
lands  and  premises  of  the  landowner  which  at  that  point  lay  on  both 
sides  of  the  defendant's  right  of  way  and  track;  (2)  that  the  tineon- 
troverted  evidence  shows  that  at  the  time  of  the  accident  plaintiff  was 
a  tenant,  probably  a  tenant  at  will,  of  the  owner  of  the  premises,  and 
that  plaintiff  at  and  before  the  time  of  the  accident  was  using  said 
gate  for  his  own  convenience,  and  was  acquainted  with  its  situation 
and  condition;  (3)  that  there  was  no  evidence  showing  or  tending  to 
show  that  the  gate  through  which  plaintiff's  mule  ent?ered,  or  the  latch 
or  fastening  of  the  gate,  was  insufficient,  out  of  repair  or  in  bad  con- 
dition, but,  to  the  contrary,  the  evidence  did  show  that  the  latch  or 
fastening  to  the  gate  was  tlie  kind  ordinarily  used  in  that  community, 
was  sufficient,  and  was  in  good  condition;  (4)  that  the  uncontradicted 
evidence  shows  that  defendant's  servants  endeavored  to  keep  the  said 
gate  closed,  but  that  the  landowner,  his  tenants,  and  plaintiff  himself, 
voluntarily  and  habitually  left  the  said  gate  open,  and  that  plaintiff 
himself  passed  through  the  said  gate  the  day  before  the  mule  was 
killed,  and  left  the  gate  open;  (5)  that  the  uncontradicted  evidence 
shows  that  the  mule  was  killed  during  a  dark  night,  and  the  evidence 
failed  to  show  at  what  hour  or  by  what  train  the  mule  was  struck, 
and  failed  to  show  the  defendant's  servants  operating  the  train  saw 
the  mule;  and  (6)  that  there  is  no  evidence  showing,  or  sufficient  to 
raise,  a  presumption  that  defendant's  servants  operating  the  locomo- 
tive that  struck  the  mule  failed  to  exercise  ordinary  care,  or  that  such 
servants  of  defendant  by  the  use  of  ordinary  care  could  or  would  have 
discovered  plaintiff's  mule  on  the  right  of  way  in  danger  in  time  to 
have  avoided  the  killing  of  the  mule.  These  contentions  are  fairly 
supported  by  the  record. 

The  railway  company,  having  fenced  its  track,  could  not  be  held 
liable  for  killing  the  mule  unless  the  evidence  showed  negligence  on 
its  part.  (Missouri,  K.  &  T.  Ey.  Co.  v.  Hanacek,  93  Texas,  ^6;  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Hanacek,  23  Texas  Civ.  App.,  394.)  The 
pleadings  charged  that  the  fastenings  to  the  gate  were  defective,  and 
that  such  defect  constituted  negligence.  While  the  evidence  showed 
that  the  chain  for  the  fastening  of  the  gate  was  too  short  to  reach  the 
larger  nail  in  the  post,  it  was  long  enough  to  reach  the  ten-penny 
nail,  which  had  been  driven  in  the  post  to  fasten  the  gate  to.  There 
is  no  evidence  that  this  nail  was  insufficient  to  hold  the  gate  if  the 
chain  had  been  fastened  to  it.  The  evidence  tending  to  show  that 
the  fastening  was  defective  amounted  to  no  more  than  a  suspicion  that 
it  was  defective. 

Again,  it  seems  there  was  no  attempt  by  plaintiff  or  others  using 
the  gate  to  close  the  same.  It  is  held  that  it  is  not  the  duty  of  the 
railway  company  in  this  character  of  crossing  to  see  that  the'  gates 
are  kept  closed  (Missouri,  K.  &  T.  Ey.  v.  Hanacek,  23  Texas  Civ. 
App.,  394.)  Appellee  testified  that  the  gate  was  always  standing  open. 
Xh«  plainfiff  used  the  gate,  and  George  Smith,  who  lived  east  of  the 
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railroad  in  a  house  belonging  to  the  owner  of  the  farm,  also  used 
it  in  taking  his  stock  to  water.  The  plaintiff  testified  he  passed 
through  the  gate  the  day  preceding  the  night  on  which  the  mule  was 
killed  and  it  was  open.     He  did  not  attempt  to  close  it. 

It  follows  that  the  trial  court  erred  in  failing  to  instruct  a  verdict 
for  defendant.  The  cause  seems  to  have  been  fully  developed,  and  the 
uncontradicted  evidence  failing  to  show  negligence  on  the  part  of  ap- 
pellant it  becomes  our  duty  to  render  such  judgment  as  should  have 
been  rendered  by  the  trial  court.  (Patrick  v.  Smith,  90  Texas,  267; 
Henne  &  Meyer  v.  Moultrie,  97  Texas,  216;  Bondies  v.  Ivey,  15 
Texas  Civ.  App.,  290;  Houston  &  T.  C.  Ry.  v.  Hollingsworth,  29 
Texas  Civ.  App.,  306.) 

The  judgment  is  reversed  and  judgment  here  rendered  for  appellant. 

Reversed  and  rendered. 


J.  S.  Maxfisld  v.  Texas  &  Pacific  Railway  Company. 

Decided  March  20,  1909. 

1.— Slseovered  Peril — Htgr^t  of  Care. 

When  the  persona  operating  a  train  see  a  person  on  or  near  the  track  in 
peril  from  the  train,  in  time  to  avoid  injuring  him,  it  becomes  their  absolute 
duty  to  use  every  means  then  within  their  power,  consistent  with  the  safety 
of  the  train,  to  avoid  injuring  him;  and  a  charge  that  under  such  circumstances 
it  is  their  duty  to  use  ordinary  care,  is  erroneous. 

2.^<JontTibiitory  Hegligence — Charge— Weight  of  Evidence. 

A  charge  instructing  that  the  plaintiff  was  guilty  of  contributory  negligence 
and  could  not  recover  if  the  jury  found  that  he  could  have  walked  between  the 
tracks  in  a  place  of  safety  and  that  an  ordinarily  prudent  person  would  have 
remained  between  said  tracks  and  would  not  have  gotten  upon  the  track  so  as  to 
be  struck  by  the  engine,  assumed  that  he  got  upon  the  track  so  as  to  be  struck, 
and  was  upon  the  weight  of  evidence. 

Appeal  from  the  District  Court  of  Van  ZaQt  County.  Tried  below 
before  Hon.  B.  W.  Simpson. 

Davidson  dk  Davidson,  for  appellant. 

J.  A.  Germany,  for  appellee. 

RAINEY,  Chief  Justice. — The  evidence  in  this  case  raised  the 
issue  of  discovered  peril.  On  this  issue  the  court  charged  the  jury: 
"If  defendant's  servants  saw  plaintiff  a  suflBcient  distance  from  him 
to  have  stopped  the  train  or  lessened  its  speed  in  time  to  avoid  strik- 
ing him,  then  if  you  find  an  ordinarily  prudent  and  cautious  person 
would,  under  the  same  or  similar  circumstances  to  those  surrounding 
the  parties,  have  used  the  means  at  hand  to  stop  or  check  the  speed 
of  the  train,  then  if  you  find  they  failed  to  use  ordinary  care  to  so 
use  the  means  to  stop  or  check  the  train,"  to  find  for  plaintiff. 

This  charge  in  defining  the  duty  imposed  by  law  on  defendant  upon 
the  issue  of  discovered  peril  falls  short  of  that  duty  as  announced  in 
the  case  of  Texas  &  Pac.  Ry.  Co.  v.  Breadow,  90  Texas,  26,  and  fol- 
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lowed  by  the  case  of  Texas  &  Pac.  By.  Co.  v.,Staggs,  90  Texas,  458, 
to  wit:  ''If  defendant,  through  the  parties  in  charge  of  the  engine, 
knew  of  Breadow^s  peril  in  time  to  have  avoided  same,  such  knowledge 
imposed  upon  it  the  new  duty  of  using  every  means  then  within  its 
power,  consistent  with  the  safety  of  the  engine,  to  avoid  running  him 
down,  and  a  failure  so  to  do  would  render  it  liable,  notwithstanding 
he  may  have  been  guilty  of  contributoiy  negligence  in  being  exposed 
to  the  peril/'  This  imposes  the  duty  of  using  the  means  then  in  its 
power  consistent  with  the  safety  of  the  engine,  and  the  measure  of  the 
duty  imposed  by  the  charge  of  using  ''such  care  as  an  ordinarily 
prudent  and  cautious  person  would  use  under  similar  circumstanceSy'' 
does  not  fully  meet  the  requirements  of  the  new  duty  that  arises  under 
the  circumstances.  The  new  duty  that  arises  under  such  conditions 
seems,  from  the  wording  of  the  decision  cited,  to  be  one  that  is  im- 
perative and  is  not  measured  by  the  term  ordinary  care. 

Again,  we  think  the  charge  is  erroneous  in  that  it  submits  for  the 
determination  of  the  jury,  whether  or  not  an  ordinarily  prudent  and 
cautious  person  would,  under  the  same  or  similar  circumstances  to 
those  surrounding  the  parties,  have  used  the  means  at  hand  to  stop 
or  check  the  speed  of  the  train.  It  was  the  absolute  duty  of  the  engi- 
neer in  charge  of  appellee's  train,  when  he  discovered  appellant's 
peril,  to  make  use  of  all  the  means  at  his  command,  consistent  with 
the  safety  of  the  engine,  to  stop  or  check  the  train  and  avoid  striking 
appellant.  Such  duty  did  not  depend  upon  whether  or  not  a  person 
of  ordinary  care  and  caution  would  have  made  use  of  such  means,  but 
under  such  circumstances  was  imperative.  Therefore  the  court  erred 
in  its  charge  in  not  charging  the  jury  in  accord  with  said  decisions. 

The  third  assignment  of  error  complains  of  the  giving  of  the  spe- 
cial charge  asked  by  defendant  as  follows :  "The  court  erred  in  giving 
to  the  jury  defendant's  requested  instruction  No.  1,  as  follows:  Tou 
are  instructed  that  if  you  find  that  the  plaintiff  could  have  walked  be- 
tween said  tracks  in  a  place  of  safety,  and  that  an  ordinarily  prudent 
person  would  have  remained  between  said  tracks  and  would  not  have 
gotten  upon  the  tracks  so  as  to  be  struck  by  the  engine  in  question, 
then,  if  you  so  find,  plaintiff  is  guilty  of  contributory  negligence  and 
can  not  recover.    J.  A.  Germany,  attorney  for  defendant." 

"Given  with  the  qualification  that  under  circumstances  mentioned 
in  this  charge  plaintiff  can  not  recover  unless  defendant's  engineer 
saw  him,  and  saw  he  was  in  position  of  peril,  in  time  to  have  stopped 
the  train  by  the  use  of  ordinary  care  to  use  the  means  and  appliances 
at  hand.    B.  M.  Simpson,  Judge." 

This  charge  assumes  that  paintiff  got  on  the  track  so  as  to  be  struck, 
and  in  another  portion  of  the  charge  it  was  left  to  the  jury  to  deter- 
mine whether  or  not  he  got  upon  the  track  so  as  to  be  struck.  While 
the  evidence,  we  think,  might  warrant  such  an  assumption,  there  being 
a  conflict  in  the  charge,  the  jury  may  have  been  confused  thereby, 
and  attention  is  called  to  it  that  it  may  not  be  repeated  on  another 
trial. 

For  the  error  in  the  charge  on  discovered  peril  the  judgment  is  re- 
versed an4  cause  remanded. 

Rever9e4  an4  remanded. 
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St.  Louis  Southwbstebn  Railway  Company  of  Texas  v.  Connie 

Bbowninq. 

Decided  March  22,  1909. 

1.— Sridenee— Penonal  Injuries — Bxaminatloii  of  FUlntUT  1>7  PhytloUn. 

When  in  the  course  of  his  testimony  the  ijlaintiff,  in  an  action  for  personal 
injuries,  exhibits  the  injured  parts  to  the  jury,  the  defendant  upon  proper 
request  is  entitled  to  have  a  medical  expert  of  his  own  selection  to  examine  the 
parts  in  the  presence  of  the  jury  and  testify  in  relation  thereto. 

9.— Same— Harmleu  Error. 

Where  the  plaintiff  in  testifying  exhibited  the  injured  parts  of  his  body  to 
the  jury,  and  the  court  refused  the  request  of  defendant  that  a  local  surgeon 
be  permitted  to  examine  the  injuries  before  the  jury  and  testify  as  to  their 
nature  and  extent,  and  it  appeared  that  the  surgeon  named  had  examined  the 
plaintiff  on  the  day  of  his  injury,  that  he  had  examined  him  on  the  day  before 
the  trial,  being  the  last  man  to  examine  him  and  that  he  testified  fully  on  the 
trial,  and  it  did  not  appear  that  another  examination  was  necessary  to  a  full 
presentaton  of  all  the  facts  in  regard  to  the  injuries,  the  ruling  caused  no 
substantial  injury  to  defendant  and  furnished  no  ground  for  reversal. 

S.— Case  Distinguished. 

Chicago,  Rock  Island  ft  Texas  Hallway  Company  y.  Langston,  92  Texas,  709. 

5.— Vegligenee— Defective   Hand-Gar— Oliarge. 

Where,  in  an  action  by  the  servant  for  personal  injuries,  the  gravamen 
of  the  charge  was  that  the  defendant  furnished  him  a  defective  hand-car  to  be 
used  in  the  discharse  of  his  duties,  which  was  negligence  on  its  part,  and  that  by 
reason  of  such  ne^igence  he  was  injured,  and  it  waa  alleged  and  the  evidence 
showed  that  while  he  was  engaged  m  operating  the  car  the  bull  wheel  of  the 
car  gave  way  by  having  been  previously  broken  or  having  been  worn,  and  he 
was  thereby  thrown  ana  injured,  a  charp[e  authorizing  a  finding  for  plaintiff  if 
the  jury  found  that  defendant  "in  equipping  the  hand-car  with  a  null  wheel 
which  was  defective  or  worn"  was  guilty  of  negligence  and  such  negligence  was 
the  proximate  cause  of  the  injury,  was  not  on  the  weight  of  evidence,  nor 
objectionable  as  submitting  an  issue  of  negligence  not  made  by  the  pleading 
and  proof. 

6.— Argument — ^Xmproper  Semarks  of  CounseL 

Improper  remarks  of  counsel  in  addressing  the  jury  will  not  be  cause  for 
reversal,  when,  in  view  of  their  character,  the  facts  that  they  were  withdrawn 
by  the  counsel  and  the  jury  were  instructed  to  disregard  them,  justify  the  con- 
clusion that  the  appellant  was  not  prejudiced  by  them. 

7.— Baaages—Yerdlot— Personal  Injuries. 

Where  there  was  testimony  from  which  the  jury  could  conclude  thkt  the 
injured  party  sustained  serious  injuries  from  which  he  suffered  much  mental 
and  physical  pain,  and  which  will,  by  reason  of  their  injurious  effects,  cause 
him  to  continue  to  suffer  in  the  future  and  impair  his  capacity  to  labor  and 
earn  money,  a  verdict  awarding  him  damages  m  the  sum  of  fifteen  hundred 
dollars  could  not  be  held  excessive. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  R.  L.  Porter. 

B,  B.  Perkins,  D.  Upthegrave  and  Templeton,  Crosby  &  Dinsmore, 
for  appellant. — ^When  a  plaintiff  suing  for  personal  injury  exhibits  in 
the  course  of  his  testimony  the  injured  parts  to  the  jury,  the  defend- 
ant, upon  proper  request  and  application,  is  entitled  to  have  a  medical 
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expert,  shown  to  be  competent,  to  examine  the  parts  in  the  presence  of 
the  jury,  and  to  point  out  and  to  show  the  jury  the  true  condition  of 
the  parts,  and  to  point  out  all  abnormal  conditions  of  the  parts.  Chi- 
cago, Bock  Island  &  Texas  Bailway  Company  v.  Langston,  92  Texas, 
714. 

The  charge  is  upon  the  weight  of  the  evidence  in  that  it  assumes 
that  the  defendant  equipped  the  handcar  with  a  bull-wheel  which  was 
defective  or  worn,  and  there  was  no  evidence  showing  or  tending  to 
show  that  the  defendant  had  equipped  its  handcar  with  a  defective  or 
worn  bull-wheel. 

The  said  charge  was  error  because  it  fails  to  submit  to  the  jury  the 
question  of  negligence  as  made  by  the  pleadings  and  the  proof,  in  this: 
The  pleadings  and  proof  raised  the  issue  as  to  whether  the  defendant 
permitted  a  handcar  having  a  broken  or  worn  bull-wheel  .to  be  oper- 
ated, and  whether  the  defendant  was  negligent  in  so  doing.  But  the 
court  submits  ib  the  jury  as  a  matter  of  negligence  only  the  question 
as  to  whether  the  defendant  equipped  its  handcar  with  defective  or 
worn  bull-wheel. 

The  court  erred  in  permitting  Hon.  B.  Q.  Evans,  plaintiffs  attor- 
ney, while  making  the  closing  argument  to  the  jury,  to  go  out  of  the 
record  and  say  that  the  defendant  favored  negroes  above  white  men, 
and  gave  employment  and  jobs  to  negroes  when  white  men  wanted  the 
employment  and  jobs,  and  thereby  to  inflame  and  prejudice  the  minds 
of  the  jury  against  the  defendant,  greatly  to  the  injury  of  the  de- 
fendant. 

The  trial  court  erred  in  permitting  Hon.  B.  Q.  Evans,  attorney  for 
the  plaintiff,  in  the  closing  argument  to  the  jury,  to  go  out  of  the 
record  and  to  say  to  the  jury,  in  effect,  that  if  plaintiff  was  not  an 
honest  man  and  industrious,  and  if  he  had  not  before  the  time  of  the 
accident  been  a  sound  and  strong  man,  the  defendant  would  have 
raked  the  whole  country  for  witnesses,  and  would  have  brought  to  the 
trial  the  people  who  had  employed  plaintiff  for  years  previous  to  tes- 
tify about  plaintiff,  and  thereby  to  prejudice  the  minds  of  the  jury 
against  the  defendant,  greatly  to  the  injury  of  the  defendant.  Dilling- 
ham V.  Scales,  78  Texas,  206;  Bailway  Company  v.  Lowe,  86  S.  W., 
1060;  Bailway  Company  v.  Langston,  92  Texas,  709;  Bailway  Com- 
pany V.  Burton,  25  Texas  Civ.  App.,  63. 

B,  Q.  Evans,  for  appellee. 

TALBOT,  Associate  Justice. — This  is  a  suit  for  damages  on  ac- 
count of  personal  injuries  sustained  by  appellee  while  working  for 
appellant  as  a  section  hand.  The  defendant  company  answered  by 
general  and  special  demurrers,  a  general  denial,  and  by  special  pleas 
of  assumed  risk  and  contributory  negligence.  The  case  was  tried  be- 
fore the  court  and  a  jury  and  resulted  in  a  verdict  and  judgment  in 
favor  of  the  appellee  for  the  sum  of  $1,500,  and  the  railway  company 
appealed. 

Conclusions  of  facts, — Appellee  was  in  the  employment  of  appel- 
lant, working  as  a  section  hand.     He  had  been  at  work  for  atout 
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three  weeks  previous  to  the  date  of  the  accident  which  resulted  in  the 
injuries  of  which  he  complains.  The  section  gang  of  which  he  was  a 
member  when  engaged  in  working  on  the  railroad  track  at  different 
places  were  conveyed  over  the  track  to  and  from  their  work  on  hand- 
cars. On  August  16,  1907,  while  appellee  and  three  other  members  of 
the  section  gang  were  operating  a  handcar  in  the  discharge  of  their 
duties,  the  bull-wheel  of  the  car,  because  of  having  been  previously 
broken  or  badly  worn,  gave  way  and  caused  appellee  to  be  thrown  on 
the  car  with  great  violence,  injuring  the  spermatic  cord  and  members 
thereof,  and  causing  him  to  have  and  suffer  with  a  disease  known  as 
varicocele.  As  a  result  of  appellee's  injuries,  which  are  to  some  ex- 
tent probably  permanent,  he  has  suffered  mental  and  physical  pain, 
and  will  probably  suffer  such  pain  in  the  future.  The  furbishing  of 
said  handcar  with  the  broken  or  worn  bull-wheel  to  convey  appellee 
to  and  from  the  different  places  on  its  track  in  order  that  he  might 
perform  the  service  required  of  him,  was  negligence  on  appellant's 
part  and  such  negligence  was  the  proximate  cause  of  appellee's  inju- 
ries. Appellee  did  not  assume  the  risk  of  injury  from  the  use  of 
said  defective  car  and  was  not  himself  guilty  of  contributory  negli- 
gence. 

Conclusions  of  law. — ^While  the  plaintiff  was  upon  the  witness  stand 
testifying  in  his  own  behalf,  at  the  suggestion  of  his  counsel  he  ex- 
hibited to  the  jury  the    injured  parts  of  his  body,  after  which  defend- 
ant introduced  Dr.   C.  E.   Cantrell,  its  local  physician  and  surgeon, 
and  requested  that  Dr.  Cantrell  be  permitted  to  examine  plaintiff's  in- 
juries before  the  jury^^nd  testify  in  regard  to  the  nature  and  extent 
thereof.     To  the  proposed  examination  plaintiff's  counsel  objected  on 
the  ground  that  the  evidence  showed  that  Dr.  Cantrell  had  examined 
plaintiff  about  three  days  before  the  trial,  and  the  objection  was  sus- 
tained.   This  action  of  the  court  is  made  the  basis  of  appellant's  first 
assignment  of  error.     It  has  been  held  in  this  State,  in  effect,  that 
when  the  plaintiff  in  an  action  for  personal  injuries  in  the  course  of 
his  testimony  exhibits  the  injured  parts  to  the  jury,  the  defendant 
upon  proper  request  is  entitled  to  have  a  medical  expert  of  his  own 
selection  to  examine  the  parts  in  the  presence  of  the  jury  and  testify 
in  relation  thereto.     (Chicago,  Bock  Island  &  Texas  Ey.  Co.  v.  Ijang- 
ston,  92  Texas,  714.)     But  we  are  of  the  opinion  there  was  no  mate- 
rial error  in  refusing  the  defendant's  request  in  this  instance.     The 
testimony  shows,  and  in  explanation  of  the  ruling  upon  the  question 
the  trial  judge  in  a  statement  appended  to  the  bill  of  exceptions  re- 
served says:    "Dr.  C.  E.  Cantrell  was  the  first  man  to  examine  him 
(plaintiff)  after  he  was  injured,  examining  him  on  the  same  evening 
when  he  was  injured.     The  proof  also  showed  that  Dr.  Cantrell  was 
the  last  man  that  had  examined  him  before  the  trial,  he  having  ex- 
ammed  him  the  day  before  the  trial."    In  further  explanation  of  his 
ruling  the  judge  says:    "The  request  was  made  near  the  close  of  the 
case,  and  I  did  not  compel  the  parties  to  submit  to  the  examination 
because  I  regarded  the  question  as  coming 'too  late,  and  because  I  be- 
lieved that  the  railway  company  had  had  an  ample  opportunity  for  Dr. 
Cfmtrell,  a  local  surgeon,  to  ejtamine  him/'     Dr.  Cantrell,  it  seems, 
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testified  fully  upon  the  trial,  and  it  does  not  appear  that  a  further 
examination  of  the  plaintiif  by  him  was  necessary  to  enable  him  to 
more  definitely  and  accurately  state  the  character  and  extent  of  plain- 
tiff^s  injuries.  No  such  claim  was  or  is  made  by  appellant.  The 
plaintiff,  at  the  times  stated  by  the  court  in  his  explanation  appended 
to  the  bill  of  exceptions,  willingly  submitted  to  the  examinatioM 
made  by  Dr.  Cantrell,  and  no  obstacle  was  interposed  by  him  or  en- 
countered in  said  examination,  to  a  thorough  examination  and  ascer- 
tainment of  the  exact  nature  of  plaintiff^s  injuries  in  so  far  as  a 
knowledge  of  them  could  be  acquired  by  such  an  examination  as  the 
skill  of  the  doctor  would  enable  him  to  make.  It  not  appearing  that 
the  examination  requested  was  necessary  to  a  full  or  fuller  presenta- 
tion of  all  the  facts  in  relation  to  plaintiff's  injuries,  appellant  has 
sustained  no  substantial  injury  by  the  court's  action,  and  it  there- 
fore furnishes  no  good  reason  for  a  reversal  of  the  case.  The  case  is 
clearly  distinguishable  in  the  facts  from  the  case  cited.  In  that  case 
the  question  was  whether  or  not  the  plaintiff,  whose  legs  had  been  am- 
putated, was  then  or  would  be  able  in  the  future,  witji  proper  care  and 
treatment,  to  wear  or  use  artificial  limbs.  The  physician  offered  by 
the  railway  company  to  make  the  examination  before  the  jury  had  not 
previously  examined  the  plaintiff,  and  stated  that  if  they  were  per- 
mitted to  examine  her  they  could  with  reasonable  certainty  determine 
whether  the  stubs  of  her  limbs  would  ever  get  well  enough  for  her  to 
wear  artificial  limbs.  A  physician  for  plaintiff  had  testified  that  she 
could  not  use  artificial  limbs,  and  under  those  circumstances  the  court 
said  the  proposed  examination  should  have  been  allowed. 

Appellant's  second  assignment  of  error  complains  of  the  following 
paragraph  of  the  court's  charge,  viz.:  "Now,  if  you  find  from  the 
evidence  that  on  that  date,  while  plaintiff  and  three  other  men  were 
engaged  in  operating  a  handcar  on  the  defendant's  road  east  of  Green- 
ville, going  to  their  work,  the  bull-wheel  of  the  handcar  gave  way, 
and  if  you  further  find  that  it  gave  way  by  having  been  previously 
broken  or  by  having  been  worn,  and  if  you  further  find  that  the  giv- 
ing away  of  the  bull- wheel,  if  it  did,  caused  plaintiff  to  be  thrown  on 
the  car  with  great  violence  and  he  was  thereby  injured  as  claimed  in 
his  petition,  and  if  you  further  find  that  the  defendant  in  equipping 
the  handcar  with  a  bull-wheel  which  was  defective  or  worn,  as  claimed 
in  the  petition,  if  you  find  that  it  was  defective  or  worn,  was  guilty  of 
negligence,  as  that  term  is  defined  in  the  first  paragraph  of  this 
charge,  and  if  you  further  find  that  such  negligence,  if  any,  was  the 
proximate  cause  of  plaintiff's  injuries,  if  any,  then  you  will  'find  for 
the  plaintiff,  but  unless  you  so  believe  you  will  find  for  the  defendant." 
This  clause  of  the  charge  is  objected  to  on  the  ground  (1)  that  it  is 
upon  the  weight  of  the  evidence  in  that  it  assumes  that  the  defendant 
equipped  the  handcar  with  a  bull-wheel  which  was  defective  or  worn, 
when  there  was  no  evidence  tending  to  show  that  the  defendant  had 
equipped  said  car  with  a  defective  or  worn  bull- wheel;  (2)  that  the 
charge  fails  to  submit  to  the  jury  the  question  of  negligence  as  made 
by  the  pleadings  and  proof,  in  this,  the  pleadings  and  proof  raised 
the  issue  whether  the  defendant  negligently  permitted  a  handcar  hav- 
ing a  broken  or  worn  bull-wheel  to  be  operated,  but  that  the  court 
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submits  to  the  jury  as  a  matter  of  negligence  only  the  question 
whether  the  defendant  equipped  its  handcar  with  a  defective  or  worn 
bull-wheel.  The  charge  was  not  upon  the  weight  of  the  evidence,  nor 
do  we  think  appellant  has  suffered  any  injury  by  reason  of  the  par- 
ticular question  of  negligence  on  appellant^s.  part  submitted  for  the 
determination  of  the  jury,  or  the  manner  in  which  it  was  submitted. 
We  are  unable  to  see  any  material  difference  in  the  issue  submitted 
to  the  jury  and  that  which  appellant  contends  should  have  been  sub- 
mitted. The  substance  of  the  issue  made  by  plaintiff's  petition  and 
the  evidence  offered  by  him  was  that  appellant  furnished  him  a  defec- 
tive handcar  to  be  used  in  the  discharge  of  his  duties,  which  was  neg- 
ligence on  its  part,  and  that  by  reason  of  such  negligence  he  was  in- 
jured. This  was  the  gravamen  of  the  charge  and  the  testimony  was 
amply  suflScient  to  authorize  the  submission  of  the  issue  to  the  jury. 
Plaintiff  alleged  in  substance  that  the  defendant  furnished  the  section 
gang  of  which  he  was  a  member  three  handcars,  which  were  used,  and 
necessary  for  the  purpose,  to  carry  the  men  to  and  from  their  work 
and  to  carry  the  tools  and  material  to  the  different  points  along  the 
railroad;  that  while  he  and  other  section  men  were  engaged  in  operat- 
ing one  of  said  cars  for  the  purpose  of  carrying  the  men  Jo  their 
work  the  bull-wheel  of  the  car  gave  way  by  having  been  previously 
broken  or  having  been  worn,  etc.,  and  he  was  thereby  thrown  upon  the 
car  and  injured.  Appellant  was  undoubtedly  responsible  for  the 
equipment  of  the  car,  and  the  undisputed  evidence  shows,  as  we  under- 
stand it,  that  the  bull-wheel  was  broken  or  defective  by  reason  of  hav- 
ing been  badly  worn  previous  to  the  day  the  accident  occurred.  So 
that  the  jury  was  authorized  to  find  that  appellant  had  equipped  the 
car  furnished  appellee  with  a  bull-wheel  which  was  defective  or  worn, 
and  that  in  so  equipping  and  furnishing  said  car  appellant  was  guilty 
of  negligence.  The  jury,  in  our  opinion,  was  in  no  way  misled  by  the 
form  of  the  charge,  and  the  assignment  complaining  of  it  will  be  over- 
ruled. 

The  third  and  fourth  assignments  complain,  respectively,  of  certain 
remarks  made  by  counsel  for  appellee  in  his  closing  argument  to  the 
jury.  The  record  shows  that  plaintiff's  attorney,  after  he  had  con- 
cluded his  argument  and  upon  being  informed  that  exceptions  had 
been  taken  to  the  remarks  complained  of  in  *the  third  assignment, 
again  addressed  the  jury  and  stated  to  them  that  said  remarks  may 
have  been  unjustifiable,  and  that  he  desired  to  withdraw  them,  and 
in  addition  thereto  the  jury  was  instructed  by  the  court  to  disregard 
said  remarks.  This,  in  view  of  the  character  of  the  remarks,  justifies 
the  conclusion  that  appellant  was  not  prejudiced  by  them.  And  if,  in 
view  of  the  evidence,  it  can  be  said  that  the  remarks  complained  of  by 
the  fourth  assignment  were  improper,  still  we  are  not  prepared  to  say 
that  they  so  far  exceeded  the  bounds  of  legitimate  argument  as  to 
warrant  a  reversal  of  the  judgment. 

Nor  do  we  think  this  court  would  be  justified  in  holding  that  the 
verdict  is  excessive.  There  was  testimony  from  which  the  jury  could 
conclude  that  appellee  sustained  serious  injuries  from  which  he  suf- 
fered much  mental  and  physical  pain,  and  which  will,  by  reason  of 
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their  injurious  effects,  cause  him  to  continue  to  so  suffer  in  the  future 
and  impair  his  capacity  to  labor  and  earn  mon<e7. 

Finding  no  reversible  error  in  the  record  the  judgment  is  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 


N.  T.  Stubbs,  Exeoutoe,  et  al.,  v.  Allib  Mabshall  et  al. 

Decided  February  17,  March  24,  1909. 

1. — ^Syidenee — Withdrawal  from  Jury. 

The  admission  of  incompetent  evidence  is  not  ground  for  reversal  where  the 
party  presenting  it  afterwards  expressed  doubts  of  its  admissibility  and  asked 
that  it  be  excluded  and  the  court  assented  thereto. 

2. — ^Eyidenoe — Objections. 

Objections  to  certain  testimony  as  a  whole,  where  only  a  part  is  objectionable, 
is  not  available  for  reversaL  The  court  was  not  required  to  segregate  the 
legitimate  evidence  from  such  as  was  inadmissible. 

8. — ^WiU — ^Undue  Influence — Declarations  of  Testator. 

Where  upon  the  issue  of  the  validity  of  a  will  independent  evidence  is 
introduced  tending  to  show  undue  influence  over  the  testator  at  the  time  of 
its  execution,  it  is  competent  to  show  declarations  of  the  testator,  both  before 
and  after  the  execution  of  the  will,  indicating  his  dissatisfaction  with  the 
disposition  of  the  property  made  thereby  for  the  purpose  of  showing  the  state 
of  his  mind  and  the  effect  of  the  undue  influence  exercised  upon  him. 


4. — ^Briefs — Proposition — Charge. 

A  charge  which  is  upon  the  weight  of  evidence  does  not  present  fundamental 
error,  and  objection  to  it  on  that  ground  must  be  raised  by  a  sufficient  proposition 
in  the  brief. 


5. — ^Briefs — ^Amendment. 

A  proposition  not  urged  in  the  original  brief  cannot  be  presented  by  an 
amendment  thereto  upon  the  submission  of  the  case,  over  the  objection  of 
opposing  counsel. 

6. — ^Same — ^Notice. 

Notice  to  the  opposing  counsel  on  appeal  of  an  additional  authority  to  be 
relied  upon  on  the  hearing  will  not  authorize  the  amendment  of  a  brief  so  as 
to  present  a  proposition  for  reversal  supported  by  that  authority  but  not 
previously  urged. 

7.-— Charge — ^Receiving  Law  from  Court. 

There  is  no  error  in  instructing  the  jury  that  they  "should"  receive  the 
law  from  the  court  and  be  governed  thereby,  instead  of  making  the  directi<m 
imperative  by  the  use  of  the  word  "must". 

Appeal  from  the  District  Court  of  Blanco  County.  Tried  below  be- 
fore Hon.  Clarence  Martin. 

N.  r.  Stuhbs,  for  appellants. — Plaintiff  W.  B.  Harmon  is  a  party 
at  interest  in  this  suit  and  should  not  have  been  permitted  to  testi^ 
over  objections  to  statements  by  deceased  nor  to  transactions  of  plain- 
tiffs with  him.  Sayles'  Rev.  Stats.,  art.  2302;  Ellis  v.  Stewart,  24 
S.  W.,  585 ;  Parks  v.  Caudle,  58  Texas,  221. 

Declarations  of  a  testator  are  not  admissible  as  evidence  that  he  was 
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unduly  influenced  in  making  the  will,  nor  as  evidence  of  the  truth  of 
the  facts  stated  by  him,  but  only  as  manifestations  of  his  mental  con- 
dition. Wetz  V.  Schneider,  96  S.  W.,  59;  Kennedy  v.  Upshaw,  64 
Texas,  411;  Mcintosh  v.  Moore,  53  S.  W.,  612;  Schierbaum  v. 
Sekemme,  57  S.  W.,  526;  Doherty  v.  Gilmore,  37  S.  W.,  1127. 

Unless  the  contestants  attack  the  will  on  Uie  ground  of  mental  in- 
capacity of  testator  to  execute  the  same,  the  court  should  not  submit 
evidence  of  the  declarations  of  testator  before  and  after  the  will  was 
executed.  Wetz  v.  Schneider,  96  S.  W.,  59;  Kennedy  v.  Upshaw,  64 
Texas,  411;  Mcintosh  v.  Moore,  22  Texas  Civ.  App.,  22;  Schierbaum 
V.  Schemme,  57  S.  W.,  526;  Doherty  v.  Gilmore,  37  S.  W.,  1127. 

[Eleventh  assignment  of  error.] — A  proposition. — The  District 
Court  erred  in  the  concluding  portion  of  his  main  charge  to  the  jury 
as  follows:  ^TTou  are  the  exclusive  judges  of  the  facts  proved,  of  the 
credibility  of  the  witnesses,  and  the  weight  to  be  given  the  evidence 
adduced,  but  you  should  receive  the  law  from  the  court  and  be  gov- 
erned thereby/'  which  charge  leaves  it  optional  with  the  jury  to  receive 
the  law  from  the  court  and  be  governed  by  the  same  instead  of  mak- 
ing it  imperative  for  them  to  do  so;  the  word  "should"  is  improperly 
used  in  this  charge;  the  proper  word  to  be  used  in  this  charge  is 
"must**  instead  of  "should,"  which  would  make  it  mandatory  iuBtead 
of  optional  with  the  jury  to  receive  the  law  from  the  court  and  be 
governed  thereby. 

L.  Koeniger  and  Will  0.  Barber,  for  appellees. — Article  2302,  Rev. 
Stats.,  has  no  application  to  this  proceeding,  and  Harmon  was  compe-- 
tent  to  testify  to  any  statement  by  or  transaction  with  W.  A.  Kemp.. 
Simon  v.  Middleton,  112  S.  W.,  446;  Martin  v.  Mc Adams,  87  Texas,, 
225;  Campbell  v.  Barrera,  32  S.  W.,  724. 

Where  a  single  objection  is  made  to  a  considerable  amount  of  testi- 
mony, some  of  which  is  admissible  and  somfe  not,  there  is  no  error  in 
admitting  it  all,  since  the  court  is  not  required  to  segregate  it.  Bail- 
way  Co.  V.  Frazier,  87  S.  W.,  400 ;  Jamison  v.  Dooley,  98  Texas,  206 ; 
Railway  Co.  v.  Gormley,  91  Texas,  393;  Bailway  Co.  v.  Powell,  38 
Texas  Civ.  App.,  157. 

Yet  another  complete  answer  is  that,  out  of  abundance  of  caution, 
all  this  evidence  was  withdrawn  from  the  jury  and  not  considered  by* 
it.  Church  v.  Waggoner,  78  Texas,  202;  Bailway  v.  Stoy,  99  S.  W., 
137. 

In  all  cases  where  there  is  independent,  substantive  evidence  raising 
the  issue  of  undue  influence,  the  declarations  of  testator  before,  at 
time  of,  and  after  the  execution  of  the  will,  are  admissible  to  aid  the 
jury  in  determining  whether  the  will  was  really  the  spontaneous  ex- 
pression of  the  testator's  free  will,  or  whether  its  execution  was  brought 
about  by  the  influence  which  other  evidence  shows  was  brought  to 
bear.  And  these  declarations,  especially  after  execution  of  the  will, 
are  further  proper  for  consideration,  as  rebutting  the  inference  which 
might  arise  from  failure  of  the  testator  to  change  the  will.  Johnson 
V.  Brown,  51  Texas,  80;  Campbell  v.  Barrera,  32  S.  W.,  724;.  Patter- 
son V.  Lamb,  21  Texas  Civ.  App,,  512 ;  Kennedy  v.  Upshaw,  66  Texas, 
454;  Beaubien  v.  Cicotte,  12  Mich.,  486;  Dennis  v.  Weeks,  51   6a.,; 
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24;  Powers  v.  Powers,  78  S.  W.,  153;  Stephenson  v.  Stephenson,  62 
Iowa,  165;  Coghill  v.  Kennedy  (Ala.),  24  So.,  470-71;  Shailer  y. 
Bnmstead,  99  Mass.,  126-27;  Potter  v.  Baldwin,  133  Mass.,  427; 
Thompson  v.  Ish,  99  Mo.,  160;  Bambler  v.  Trj'on,  7  Serg.  &  B.,  94; 
In  re  Qoldthorp's  Estate,  62  N.  W.,  848 ;  Boberts  v.  Trawick,  52  Am. 
Dec,  165;  Kirkpatrick  v.  Jenkins,  33  S.  W.,  819;  Parsons  v.  Par- 
sons, 66  Iowa,  754. 

BICE,  Associate  Justice. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  appellees  in  a  suit  brought  by  them  to  contest  the  will  of  W. 
A.  Kemp,  deceased,  and  to  set  aside  a  judgment  of  the  County  Court 
of  Blanco  County,  probating  the  same,  on  the  ground  of  undue  influ- 
ence alleged  to  have  been  exercised  over  the  testator  by  his  wife  Nan 
A.  Kemp,  the  sole  legatee  and  beneficiary  thereunder. 

This  is  the  second  appeal  in  this  case  (48  Texas  Civ.  App.,  158), 
but  as  the  first  appeal  involved  only  the  correctness  of  a  judgment 
with  reference  to  questions  of  practice,  upon  which  no  question  arises 
here,  it  will  not  be  necessary  to  further  consider  the  same.  . 

The  first  error  assigned,  which  is  raised  by  the  fourth  and  fifth  as- 
signments, is  that  the  court  erred  in  permitting  W.  B.  Harmon,  the 
father  of  the  minor  plaintiffs,  who  as  their  next  friend  brought  this 
suit,  and  Vemie  Harmon,  one  of  the  minor  plaintiffs,  to  testify  over 
defendants'  objection  to  certain  statements  by  and  transactions  he  and 
his  daughter  had  with  the  testator  prior  to,  about  the  time  of,  and 
subsequent  to  the  execution  of  the  will  in  controversy,  asserting  by 
their  propositions  thereunder  that  parties  at  interest,  as  provid^  by 
article  2302  of  the  Bevised  Civil  Statutes,  are,  in  cases  like  the  pres- 
ent, forbidden  to  testify  over  objection  to  statements  by  and  transac- 
tions had  with  the  deceased.  Pretermitting  a  discussion  as  to  whether 
or  not  the  plaintiffs  in  this  case  would  fall  within  the  inhibition  of 
the  statute,  we  do  not  believe  that  their  contention,  as  shown  by  the 
record,  can  be  sustained,  because  it  appears  from  the  recitations  of  the 
bill  and  the  explanations  thereof  made  by  the  court  that  during  the 
progress^  of  the  trial  counsel  for  appellees  in  open  court,  and  in  the 
presence  of  the  jury,  after  the  introduction  of  the  testimony  com- 
plained of,  expressed  a  doubt  as  to  its  admissibility  and  asked  the 
court  to  exclude  it  and  direct  the  jury  not  to  consider  said  evidence; 
whereupon  the  court  assented  and  said,  "All  righf  And  upon  this 
question  again  being  presented  on  motion  for  new  trial  each  of  the 
jurors  were  called  before  the  court  and  testified  that  they  understood 
the  court  to  have  withdrawn  said  testimony,  and  that  they  did  not 
consider  the  same  in  arriving  at  their  verdict.  Even  if  it  was  error 
to  have  admitted  it  in  the  first  instance,  we  think  the  action  of  the 
court,  as  shown  by  the  record,  rendered  the  same  harmless.  (Church 
V.  Waggoner,  78  Texas,  202;  Gtelveston,  H.  &  S.  A.  By.  Co.  v.  Stoy, 
44  Texas  Civ.  App.,  448.)  It  likewise  appears  from  the  record  that 
much  of  what  was  testified  to  in  this  connection  was  legitimate  evi- 
dence and  did  not  infringe  upon  the  rule  invoked;  and  it  has  been 
often  held  that  where  a  single  objection  is  made  to  testimony,  some  of 
which  is  admissible  arid  some  not,  there  is  no  error  in  admitting  it 
all^  because  the  court  is  not  required  to  segregate  the  legitimate  evi- 
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dence  from  such  as  is  inadmisBible.  (St.  Louis  S.  W.  By.  "Co.  of 
Texas  v.  Frazier,  87  S.  W.,  400;  Jameson  v.  Dooley,  98  Texas,  208; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Oormley,  91  Texas,  393;  Texas  C. 
By.  Co.  V.  Powell,  38  Texas  Civ.  App.,  157.)  For  which  reasons 
both  of  said  assignments  are  overruled. 

As  the  sixth,  seventh  and  eighth  assignments  of  error  challenge  the 
correctness  of  the  ruling  of  the  trial  court  in  admitting  certain  evi- 
dence given  by  Bose  and  wife  relative  to  certain  conversations  and  oc- 
currences had  between  testator  and  his  wife,  as  well  as  certain  state- 
ments made  by  testator,  tending  to  show  that  the  will  was  procured 
by  undue  influence  exercised  by  Mrs.  Nan  A.  Kemp  over  the  testator, 
they  will  be  considered  together. 

The  record  discloses  that  W.  A.  Kemp,  the  testator,  had  been  mar- 
ried three  times;  that  Mrs.  Marshall,  one  of  the  plaintiffs,  was  a 
daughter  of  the  first  marriage,  and  that  the  minor  plaintiffs  were 
children  of  a  deceased  daughter,  a  sister  of  Mrs.  Marshall;  that  prior 
to  his  marriage  to  Nan  A.  Kemp  he  had  made  a  will  devising  his 
property  to  Mrs.  Marshall  and  her  sister,  Mrs.  Harmon,  mother  of 
the  minor  plaintiffs,  but  that  a  short  time  after  his  marriage  with  the 
said  Mrs.  Kemp  another  will  had  been  made  in  which  the  property 
was  equally  divided  between  his  said  two  daughters  and  Mrs.  Kemp; 
and  it  is  shown  by  the  bill  of  exceptions  taken  to  the  ruling  of  the 
court  complained  of  under  these  assignments,  that  the  said  witness 
Bose  was  permitted,  over  appellants'  objection,  to  testify  that  after 
Mrs.  Harmon's  death  he  heard  testator  and  Nan  A.  Kemp,  his  wife, 
talking  about  making  a  will  and  saying  things  ought  to  be  changed 
from  what  they  were.  That  he  said  that  the  will  that  he  had  made 
(meaning  the  former  will)  ou^t  to  be  the  right  one;  that  he  had 
heard  this  talk  more  than  once;  that  testator  said  he  thought  the  will 
ought  to  be  let  stand  like  it  was  (meaning  the  will  in  which  his  two 
daughters  were  given  equal  portions  with  Mrs.  Kemp).  *'That  when 
his  wife  would  threaten  to  go  back  to  Tennessee  if  he  did  not  change 
his  will  (meaning  the  former  one)  he  sometimes  would  say  he  womd 
not  do  it  and  sometimes  would  say  he  would.  With  reference  to 
whether  after  the  will  in  controversy  was  made  he  ever  talked  to  me 
about  it — ^as  to  being  satisfied  or  dissatisfied  with  it — he  said  it  did 
not  suit  him.  That  a  few  days  before  he  died  he  stated  that  be  was 
going  to  die."  Witness  tried  to  get  him  not  to  talk  about  it,  but  he 
said  he  would  be  better  satisfied  if  he  knew  his  chjldren  would  get 
something  of  what  he  had  left. 

Mrs.  Bose,  likewise  over  objection,  was  allowed  to  testify  to  mat- 
ters of  like  import. 

Appellees  insist  by  counter-propositions  that  in  cases  where  there  is 
independent  and  substantive  evidence  raising  the  issue  of  undue  infiu- 
ence,  that  then  the  declarations  of  the  testator  before,  at  the  time  of 
and  after  the  execution  of  the  will  are  admissible  to  aid  the  jury  in 
determining  whether  the  will  was  really  the  spontaneous  expression  of 
the  testators  free  will,  or  whether  its  execution  was  brought  about  by 
the  influence  which  other  evidence  showed  was  brought  to  bear,  and 
that  Buch  declarations,  especially  after  the  execution  of  a  will,  are 
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properly  admissible  as  rebutting  the  inference  which  may  arise  trom 
the  failure  of  the  testator  to  change  the  will.  The  authorities  cited 
by  counsel  for  appellees  seem  to  sustain  his  contention  in  this  respect 

Where  a  will  is  charged  to  have  been  procured  by  undue  influence,  ' 
the  law  seems  to  be  settled  that  where  there  is  independent  evidence 
showing,  or  tending  to  show,  the  exercise  of  undue  influence  over  and 
upon  the  mind  of  the  testator  at  the  time  the  will  is  executed,  then  it 
becomes  competent,  for  the  purpose  of  showing  whether  he  was  prob- 
ably influenced,  or  what  in  fact  was  the  status  of  his  mind  at  the 
time,  to  show  his  declarations  and  statements  relative  to  it  in  order 
to  illustrate  the  question  as  to  whether  he  was  in  fact  influenced 
thereby.  In  the  present  case  there  was  testimony  sufficient  to  raise  the 
issue  that  imdue  influence  had  been  exercised  over  the  mind  of  the 
testator  in  order  to  procure  the  execution  of  the  will  in  question, 
outside  and  independent  of  any  declaration  made  by  him.  This  being 
true,  it  seems  to  us  that  it  was  competent  to  show  his  declarations, 
both  before  and  after  the  execution  of  the  will,  bearing  upon  the  qnes- 
tion  as  to  whether  or  not  he  was  moved  to  execute  it  by  reason  of 
such  influence. 

In  Campbell  v.  Barrera,  38  S,  W.,  724,  the  declarations  of  the  tes- 
tatrix were  held  admissible  for  the  purposes  named.  The  same  doc- 
trine is  also  held  in  Johnson  v.  Brown,  61  Texas,  80;  Kennedy  v.  Up- 
shaw,  66  Texas,  454;  Patterson  v.  Lamb,  21  Texas  Civ.  App.,  512. 
The  contrary  doctrine  was  not  held  in  Wetz  v.  Schneider,  96  S.  W., 
59,  as  contended  for  by  appellants,  because  in  that  case  there  was  no 
independent  evidence  showing  the  actual  exercise  of  the  undue  influ- 
ence, as  in  the  present. 

As  illustrative  of  the  correctness  of,  the  rule  followed  by  the  trial 
court  in  the  admission  of  this  evidence,  we  quote  from  appellees'  brief 
citations  from  the  following  cases:  ^^I  have  done  something  I  ought 
not  to  have  done ;  I  have  made  a  will  and  did  not  make  it  as  I  wanted 
to.  I  know  I  did  wrong,  but  I  could  not  help  it.'*  (D^uiis  v.  Weeks, 
51  Ga.,  24.) 

"I  don't  know  anything  about  it;  they  got  around  me  and  con- 
fuddled  me.  It  is  to  be  done  over  again.  (Stephenson  v.  Stephen- 
son, 62  Iowa,  165.)" 

In  Beaubien  v.  Cicotte,  12  Mich.,  486,  where  the  testator  willed  all 
to  his  wife,  on  issue  of  undue  influence  it  was  held  competent  to  show 
declarations  "shortly  before  his  death  in  which  deceased  expressed  re- 
gret at  having  married,  and  stated  that  he  was  not  master  at  home; 
that  he  was  afraid  of  his  wife  and  was  compelled  to  submit  to  her  de- 
mands, or  otherwise  there  would  be  trouble  in  the  house." 

In  Shailer  v.  Bumstead,  99  Mass.,  126-7,  declarations  subsequent  to 
the  execution  of  the  will,  showing  dissatisfaction  therewith,  were  held 
competent  to  rebut  any  inference  arising  from  the  non-revocation 
thereof. 

In  Powers  v.  Powers,  78  S.  W.,  153,  where  undue  influence  by  the 
wife  was  alleged  as  inducing  testator  to  disinherit  her  sons,  the  state- 
ment was  by  testator  that  he  had  to  do  it  "to  keep  down  hell  at  home." 

In  Roberts  v.  Trawick,  17  Ala.,  55,  it  was  held  competent  to  show 
that  two  or  three  weeks  before  the  will  was  executed  witoess  found  the 
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^fe  in  presence  of  the  husband  crying,  and  the  latter  remarked:  "All 
I  can  hear  from  some  people  is,  ^A  will,  a  will,^  but  the  laws  of  Ala- 
bama make  a  better  will  than  I  or  anybody  else  can  make/^ 

In  Parsons  v.  Parsons,  66  Iowa,  754,  testator's  declaration,  "If  it 
was  to  do  over  again  I  would  make  an  equal  division  of  my  prop- 
erty,'* was  held  admissible.  And  in  Bamblef  v.  Tryon,  7  Serg.  &  B., 
94,  it  was  held  admissible  to  show  that  testator  had  said:  "His  wife 
and  father  plagued  him  to  go  to  Lebanon — ^that  they  wanted  him  "to 
give  her  all  or  he  would  have  no  rest — ^that  he  did  not  want  to  go  to 
Lebanon/* 

Believing  that  this  evidence  was  admissible,  these  assignments  are 
overruled. 

Appellants'  ninth  and  tenth  assignments  of  error  urge  that  the 
court  erred  in  thaf  portion  of  its  charge  as  follows:  ^*There  has  been 
submitted  to  you  evidence  of  the  conduct  and  declarations  of  W.  A. 
Kemp,  deceased,  before  and  after  the  will  in  controversy  herein  was 
executed,  and  I  charge  that  such  evidence  was  submitted  to  you  solely 
for  the  purpose  of  throwing  light  upon  his  mind  at  the  time  and  after 
said  will  was  executed,  if  it  does  throw  such  light.  Such  evidence  is 
not  admissible  to  prove  the  actual  fact  of  undue  influence  being  exer- 
cised upon  W.  A.  Kemp,  deceased,  in  making  said  will,  but  competent 
to  establish  the  influence  and  effect  of  external  acts,  if  any  are  shown, 
upon  the  mind  of  W.  A.  Kemp,  deceased,  in  making  said  will,"  be- 
cause, in  effect,  they  contend  that  the  only  issue  in  the  case  was  undue 
influence  alleged  to  have  been  exercised  by  defendant  upon  W.  A.  Kemp, 
in  making  the  will  in  controversy,  and  that  the  mental  capacity  of  said 
Kemp  to  make  the  same  was  not  in  question;  therefore  his  declara- 
tions before  and  after  the  execution  of  the  will  should  not  have  been 
submitted  to  the  jury  for  any  purpose. 

None  of  the  propositions  under  this  assignment  complain  of  said 
charge  as  being  upon  the  weight  of  evidence,  but  the  fourth  proposi- 
tion in  appellant's  brief  complains  of  the  charge  because  it  tells  the 
jury  that  the  declarations  of  the  testator  are  competent  to  establish 
the  influence  and  effect  of  the  supposed  undue  influence.  This  propo- 
sition does  not  raise  the  question  that  the  charge  is  upon  the  weight 
of  evidence,  nor  is  it  elsewhere  raised  by  an  appropriate  proposition. 
However,  counsel  for  appellants  on  the  i9th  of  January,  the  day  be- 
fore the  case  was  set  down  for  submission,  filed  in  this  court  an 
amendment  to  their  brief,  in  which  this  additional  proposition  is  urged 
under  these  assignments,  to  wit:  "Proposition  6:  The  action  of  the 
court  in  the  charge  complained  of  in  this  assignment  of  error,  in  tell- 
ing the  jury  that  evidence  of  the  conduct  and  declarations  of  W.  A. 
Kemp,  deceased,  before  and  after  the  will  in  controversy  herein  was 
executed,  while  not  admissible  to  prove  the  actual  fact  of  undue  influ- 
ence being  exercised  upon  W.  A.  Kemp,  deceased,  in  making  said  will, 
were  competent  to  establish  the  influence  and  effect  of  external  acts 
upon  the  mind  of  said  Kemp  in  making  the  will,  was  a  charge  upon 
the  weight  of  evidence  and  an  unwarranted  interference  by  the  court 
with  tlw  province  of  the  jury  in  considering  such  evidence."  Citing 
in  support  of  their  contention  the  case  of  Hart  v.  Hart,  110  S.  W.,  91. 

The  consent  of  the  court  was  not  obtained  to  the  filing  of  this 
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amGDdinent  to  their  brief^  and  while  it  is  true  that  it  recites  that 
on  the  15th  day  of  January,  1909,  they  made  known  to  counsel  for 
appellee  that  the  additional  authority,  to  wit:  Hart  v.  Hart,  supra, 
would  be  cited  and  relied  upon  by  them,  yet  it  is  not  claimed  in  said 
amended  brief,  or  otherwise,  that  any  notice  was  given  to  counsel  for 
appellee  that  an  additional  proposition  would  be  filed  and  relied 
upon  by  them.  The  fact  that  the  supplemental  brief  was  filed  and 
contained  this  additional  proposition  was  called  to  the  attention  of 
counsel  for  appellee  for  the  first  time  during  the  discussion  of  the 
case  on  the  day  of  submission,  whereupon  he  made  a  motion  that  the 
same  be  stricken  out  and  not  considered,  1st,  because  the  same  was 
filed  without  any  leave  of  the  court  so  to  do;  2n^  because  said  addi- 
tional brief  sets  up  and  urges  a  new  and  independent  proposition 
nnder  their  ninth  and  tenth  assignments  of  error,  and  for  the  first 
time  urges  that  the  charge  of  the  court  complained  of  is  upon  the 
weight  of  the  evidence;  3rd,  not  having  attacked  said  charge  upon 
the  ground  that  the  same  was  upon  the  weight  of  evidence,  appellants 
waived  that  ground  of  criticism  thereof,  and  can  not  afterwards 
retract  said  waiver  over  objection  of  appellees;  4th,  that  proposition 
six  in  supplemental  brief  should  not  be  considered,  because  the  point 
therein  raised  was  not  fairly  presented  in  proposition  four  of  the 
original  brief,  the  same  being  so  general  and  indefinite  as  to  consti- 
tute no  basis  therefor. 

It  seems  that  in  Hart  v.  Hart,  supra,  a  similar  instruction  to  the 
one  under  consideration  was  held  as  being  upon  the  weight  of  evi- 
dence, but  in  that  case  a  direct  attack  was  properly  made  in  the  first 
instance  in  the  brief  upon  the  charge  that  it  was  upon  the  weight  of 
evidence.  The  charge  as  given  was  not,  in  our  judgment,  funda- 
mental error,  and  no  objection  that  it  was  a  charge  upon  the  weight 
of  evidence  was  ever  made  until  in  the  amended  brief,  as  above  shown, 
and  this  was  done  upon  the  submission  of  the  case  and  over  the  ob- 
jection of  counsel  for  appellees.  Supreme  Court  Bule  38,  with  refer- 
ence to  the  amendment  of  briefs,  which  also  applies  to  this  court,  pro- 
vides: "Such  brief  may  be  amended  by  a  citation  of  additional  au- 
thorities to  the  respective  points  or  propositions  made  in  it,  which 
must  be  filed  in  the  Supreme  Court  and  notice  of  it  given  to  tiie 
counsel  for  the  opposite  party,  if  in  attendance,  one  day  before  the 
case  is  called.  No  other  amendment  to  the  brief  shall  be  allowed  by 
the  court,  unless  it  is  or  can  be  done  without  injustice  or  unreason- 
able inconvenience  being  thereby  imposed  on  the  other  party.*' 

We  are  inclined  to  believe  that  under  the  rule  cited  and  the  circum- 
stances shown  in  connection  therewith  the  amendment  in  question 
should  not  be  allowed.  It  is  true  that  the  amendment  suggests  that 
counsel  for  appellee  had  notice  of  the  fact  that  the  authority  cited  in 
the  brief  would  be  relied  upon,  but  had  notice  of  no  other  amendment 
being  desired,  so  that  the  amendment,  incorporating  into  the  brief  for 
appellants  an  entirely  new  and  distinct  proposition,  pointing  out  an 
error  not  theretofore  noticed  nor  relied  upon,  on  the  eve  of  submis- 
sion, as  was  done  in  this  case,  ought  not  to  be  permitted  over  appel- 
lee's objection,  because  to  do  so  would,  in  our  judgment,  work  injus- 
tice and  occasion  unreasonable  inconvenience  to  the  opposite  party, 
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and  it  is  inhibited  by  the  rale  quoted ;  and  as  the  error  oomplained  of 
is  not  fundamental,  we  think  that  these  assignments  should  be  over- 
ruled. 

We  overrule  the  eleventh  assignment  of  error  because,  in  our  opin- 
ion, the  objection  is  hypercritical  and  without  merit. 

The  remaining  assignments  urge  the  insufficiency  of  the  evidence 
to  support  the  verdict-  While  it  is  conflicting,  still  there  is  ample 
evidence  in  the  record  to  support  the  verdict  of  the  jury;  and,  in  view 
of  the  fact  that  the  trial  judge  has  seen  fit  to  sanctioia  it,  he  having  a 
better  opportunity  to  pass  upon  this  question  than  we,  we  are  not  dis- 
posed to  disturb  it. 

Pinding  no  error  in  the  record  that  would  justify  a  reversal  of  the 
judgment  in  this  case,  the  same  is  affirmed. 

OPINION  ON  MOTION  FOR  ADDITIONAL   FINDINGS   OF  FACT. 

Since  the  original  opinion  was  handed  down,  appellants  have  pre- 
sented a  motion  requesting  that  we  amend  same  by  filing  additional 
findings  of  fact  in  connection  with  our  ruling  on  the  questions  in- 
volved in  their  ninth  and  tenth  assignments  of  error,  so  far  as  re- 
lates to  the  filing  of  their  amended  brief  herein,  and  in  justice  to 
them  we  have  concluded  to  file  the  following  additional  findings,  to 
wit: 

1.  That  while  the  consent  of  the  court  was  not  obtained  to  the 
filing  of  the  amendment  to  their  brief  by  appellants,  still,  it  is  true, 
as  admitted  by  coimsel  for  appellee  in  open  court,  that  on  the  15th  of 
January,  1909,  they  notified  him  that  the  additional  authority  of  Hart 
V.  Hart,  110  S.  W.,  91,  would  be  cited  and  relied  upon  by  them  in 
said  amended  brief. 

2.  And  that  while  appellants  at  the  hearing  claimed  the  right  to 
file  their  amended  brief  as  a  matter  of  right,  they,  in  answer  to  appel- 
lee's motion  to  strike  out  their  said  amended  brief,  asked  formal  leave 
of  the  court  to  file  the  same,  and  this  request,  together  with  the  mo- 
tion to  strike  out,  was  submitted  in  connection  with  the  submission  of 
the  main  case,  the  court  remarking  at  the  time  that  they  would  re- 
serve the  right  to  pass  upon  all  the  questions  so  raised  in  a  considera- 
tion of  the  main  case. 

3.  In  connection  with  the  question  as  to  the  filing  of  said  amended 
brief,  it  is  also  proper  to  state  that  this  case  was  first  set  down  for 
submission  on  the  20th  day  of  January,  1909,  and  that  appellees  did 
not  file  their  briefs  in  said  cause  until  that  day. 

With  these  additional  findings  our  former  ruling  upon  this  subject 
is  adhered  to. 

Writ  of  error  refused. 
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Samuel  Green  v.  J.  W.  Heweit, 

Decided  February  17,  March  24,  1009. 

I*— Probate  of  Will— Eight  to  Open  and  Oonclnde. 

Two  wills  bein^  offered  for  probate  the  proof  of  the  earlier  of  which  was 
unquestioned,  it  being  clearly  the  will  of  diecedent  unless  superseded  by  the 
second,  which  was  attacked  as  a  forgery,  the  proponent  of  the  latter  had  the 
substantial  afllrmative  of  the  issues  and  his  counsel  were  entitled  to  open  and 
conclude. 

OK  ironoN  lOB  beheabing. 

2. — ^Appeal— Bond — ^Affidayit  of  Inability. 

The  statute  permitting  affidavit  of  inability  to  give  cost  bond  on  appeal  to  he 
made  before  a  county  judge  where  appellant  resides,  refers  to  judges  in  this 
State,  and  does  not  authorize  making  it  before  those  of  other  states.  Harvey 
V.  Cummings,  62  Texas,  187,  questioned  but  followed. 

8. — Same— Waiver  of  Objection. 

Where  a  defect  in  the  proceedings  is  capable  of  being  waived,  objection  must 
be  seasonably  taken  thereto. 

4. — Same. 

Clerks  of  courts  of  record  in  other  States  being  authorized  by  our  statute 
(Rev.  Stats.,  art.  7,  subd.  2)  to  attest  affidavits  to  be  used  in  Texas  courts,  it 
seems  that  where  an  affidavit  is  attested  by  the  clerk  of  a  County  Court  in 
Tennessee  such  court  would  be  presumed,  like  our  own  County  Court,  to  be 
one  of  record;  and  the  failure  of  the  certificate  to  show  that  it  was  a  court  of 
record  could  be  supplied  by  evidence  in  support  of  the  jurisdiction,  and  objection 
on  that  ground  is  waived  if  not  taken  before  submission  of  the  case. 

5. — Same — ^Approval  of  Af&dayit  by  Judge. 

The  requirement  that  affidavit  of  inability  to  secure  costs  on  appeal  should 
be  approved  by  the  trial  judge  rests,  not  on  the  statute,  but  on  decisions;  and 
as  it  18  not  prescribed  how  such  approval  must  appear  the  fact  could  be  shown 
by  parol  in  support  of  the  jurisdiction,  and  the  requirement  is  one  waived  if 
not  seasonably  urged. 

ON   MOnON   TO   CEBTIFT   QUESTION. 

6.— Certifying  Question — Conflict  of  Decisions. 

Conflict  of  a  ruling  of  the  Court  of  Civil  Appeals  with  decisions  of  other 
Courts  of  Civil  Appeals  which  have  been,  in  effect,  overruled  by  the  Supreme 
Court,  will  not  require  certifying  the  question  to  the  Supreme  Court  on 
the  ground  of  such  conflict. 

Appeal  from  the  District  Court  of  Brown  County.  Tried  below  be- 
fore Hon.  Jno.  W.  Goodwin. 

Jenkins  &  McCartney  and  E.  J.  Miller,  for  appellant. — ^Where  the 
execution  of  an  instrument  is  denied  under  oath  the  burden  of  estab- 
lishing such  instrument  and  its  execution  rests  upon  the  party  who 
offers  it  as  the  foundation  of  his  cause  and  relies  upon  it,  and  in  the 
probate  of  a  will  the  burden  is  upon  the  proponent.  Meade  v.  Logan, 
110  S.  W.,  188;  Stooksbury  v.  Swan,  85  Texas,  563;  Jester  v.  Stein- 
er,  86  Texas,  415 ;  Harvey  v.  Harvey,  40  S.  W.,  185 ;  Prather  v.  Mc- 
Cleland,  26  S.  W.,  658 ;  1  Redfield  on  Wills,  p.  31 ;  1  Greenleaf,  Ev., 
73-77,  16  Cyc,  926. 
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The  party  upon  whom  rests  the  burden  of  proof  upon  the  whole 
ease  is  entitled  to  open  and  close  the  introduction  of  evidence  and  ar- 
gument, and  the  burden  in  this  case  was  upon  appellant.  Sayles* 
Eev.  Civ.  Stats.,  arts.  1297,  1299;  1  Greenleaf  on  Evidence,  par.  74; 
Benn  v.  Samos,  33  Texas,  760;  Beazely  v.  Denson,  40  Texas,  436; 
Prather  v.  McClelland,  26  S.  W.,  658. 

E.  C.  Harrell,  for  appellee. — The  appellee  having  charged  that  the 
instrument  propounded  by  the  appellant  as  the  last  will  of  Edmund 
Green,  deceased,  was  a  forgery,  and  the  evidence  adduced  by  the  ap- 
pellant, if  unimpeached,  being  sufficient  to  establish  the  instrument  so 
propounded  by  hin>,  the  burden  of  proving  such  instrument  to  be  a 
forgery  was  upon  the  appellee  who  asserted  that  it  was  a  forgery;  and 
the  ruling  of  the  trial  court,  complained  of  by  the  appellant,  was 
therefore  correct.     Kennedy  v.  Upshaw,  66  Texas,  448. 

On  motion  to  dismiss  appeal :  Harvey  v.  Cummings,  62  Texas,  187 ; 
Wooldridge  v.  Boiler,  52  Texas,  452;  Warren  v.  Wooters,  52  Texas, 
670;  Hearne  v.  Prendergast,  61  Texas,  627;  Graves  v.  Horn,  89  Texas, 
78 ;  Smith  v.  Buffalo  Oil  Company,  87  S.  W.,  659 ;  Lambert  v.  West- 
em  TJ.  Tel.  Co.,  19  Texas  Civ.  App.,  415;  Sidoti  v.  Bapid  Transit 
Ry.  Co.,  35  Texas  Civ.  App.,  131;  Boberts  v.  Houston  City  St.  By. 
Co.,  35  S.  W.,  66;  Wyatt  v.  Jeffries,  43  Texas,  154;  Jenks  v.  Jenko, 
47  Texas,  221 ;  1  Sayles'  Texas  Civ.  Stats.,  art.  7,  subd.  2. 

FISHEB,  Chief  Justice. — ^Appellee  Hewett  filed  in  the  County 
Court  an  application  to  probate  the  will  of  Ed  Green,  deceased,  dated 
January  22,  1906.  Thereafter  the  appellant  Samuel  Green  filed  an 
application  in  the  County  Court  to  probate  what  is  purported  to  be 
the  last  will  of  Ed  Green,  deceased,  dated  May  7,  1906.  Both  of  these 
applications  were  filed  as  separate  proceedings  in  the  County  Court. 
In  that  court  the  two  proceedings  were  consolidated,  and  upon  trial 
the  first  will — that  is,  the  one  propounded  by  appellee — ^was  probated. 
Upon  appeal  to  the  District  Court  the  two  causes  were  again  consoli- 
dated over  the  protest  and  objection  of  appellant,  and  upon  trial  there 
judgment  was  rendered  as  in  the  County  Court,  probating  the  will  of 
January  22,  1906. 

Appellee  in  the  court  below  attacked  the  instrument  propounded 
by  appellant  of  date  May  7,  1906,  as  a  forgery.  Upon  a  trial  of  the 
case  in  the  District  Court,  appellant  insisted  that  he  had  the  right  to 
open  and  close,  which  privilege  was  denied  him  by  the  trial  court,  and 
upon  which  ruling  he  has  based  an  assignment  of  error. 

Article  1904  of  the  Eevised  Statutes  states  what  facts  must  be  proven 
to  entitle  a  will  to  be  probated.  Owing  to  the  fact  that  an  applica- 
tion to  probate  a  will  is  a  proceeding  in  rem,  and  as  the  provisions 
of  the  statute  mentioned  require  certain  facts  to  be  established,  they 
can  not  be  waived  in  the  court  below,  but  in  the  court  below,  in  estab- 
lishing these  facts,  the  evidence  may  be  so  satisfactory  that  there  can 
be  no  controversy  about  the  force  and  effect  of  the  evidence  by  which 
it  is  sought  to  estaUish  the  facts ;  and  in  a  contest  such  as  this,  in  de- 
termining which  or  two  wills  should  be  established,  the  right  to  open 
and  conclude  ought  to  be  given  to  the  party  upon  whom  rests  the 
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burden  of  proving  and  establishing  the  only  controverted  ifisne  that 
remains  in  the  case.  So  far  as  the  will  propounded  by  the  appellee  is 
concerned  there  is  absolutely  no  question.  It  appears  that  the  testator 
was  of  sound  mind,  twenty-one  years  of  age,  that  the  court  had  juris- 
diction of  his  estate,  that  the  process  had  been  served,  that  the  will 
was  executed  with  the  formalities  required  by  law,  and  that  it  had  been 
revoked  by  the  testator,  provided  the  will  of  May  7th,  propounded  by 
appellant,  was  not  genuine,  and  which  was  attacked  by  the  appellee 
on  the  groTind  that  the  testator  never  executed  it,  or,  in  other  words, 
that  it  was  a  forgery.  If  the  latter  will  was  executed  by  the  testator, 
and  was  his  last  will,  undoubtedly  it  should  have  been  probated,  and 
that>  as  said  before,  was  the  only  controverted  issue  in  the  case,  and 
was  so  regarded  by  the  trial  court  in  its  charge  to  the  jury.  There 
was  no  other  objection  offered  to  that  will.  There  existed  all  of  the 
facts  that  entitled  it  to  probation  required  by  the  statute,  except  the 
controverted  issue  of  fact  whether  it  was  executed  by  the  deceased,  Ed 
Green.  As  to  this  issue,  we  are  of  the  opinion  that  the  burden  of 
proof  was  upon  the  appellant;  and  this  fact  being  the  turning  point  in 
the  case,  he  should  have  been  accorded  the  privilege  of  opening  and 
concluding  the  argument  to  the  jury.  On  this  question  tlus  case  can 
be  distinguished  from  Kennedy  v.  Upshaw,  66  Texas,  442. 

We  have  examined  the  remaining  assignments  of  error,  and  are  of 
the  opinion  that  they  are  not  well  taken. 

For  the  reasons  stated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

■ 

OPINION   ON   REHEABINO. 

In  this  case  judgment  was  rendered  in  the  court  below  against  the 
appellant  on  January  20,  1908,  and  the  motion  for  new  trial  was  over- 
ruled and  notice  of  appeal  given  on  February  1,  1908.  In  lieu  of  ap- 
peal bond  the  record  contains  two  affidavits  made  by  appellant  in 
Bedford  County,  Tennessee,  where  he  resides,  both  in  the  form  of  the 
statute,  one  of  date  February  10,  1908,  made  before  the  clerk  of  the 
County  Court  of  Bedford  County,  and  the  other  of  date  February  17, 
1908,  made  before  the  judge  of  the  County  Court  of  Bedford  County. 
These  affidavits  were  made  after  the  court  trying  the  case  had  ad- 
journed. 

The  appeal  to  this  court  was  perfected  on  these  affidavits,  and  they 
were  never  questioned  or  contested  before  the  case  reached  this  court 
The  case  was  submitted  during  the  present  term,  and  on  February  4, 
1908,  the  appellee  filed  in  this  court  a  motion  to  dismiss  the  appeal 
on  the  ground  that  notice  of  appeal  was  not  given  in  the  time  required 
by  the  statute,  and  that  the  affidavit  in  lieu  of  an  appeal  bond  was  not 
filed  within  the  time  required  by  law.  We  overruled  the  motion  for 
the  reason  that  the  motion  for  new  trial  was  overruled  February  1, 
1908,  and  that  the  notice  of  appeal  then  given  was  in  time,  and  that 
the  time  for  perfecting  the  appeal  would  commence  from  that  date, 
and  thati  therefore,  the  affidavits  were  filed  in  time.    This  motion  was 
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acted  on  the  same  day  (February  17,  1908)  that  this  court  entered  a 
judgment  reversing  and  remanding  the  ease  to  the  court  below. 

On  February  24,  1908,  the*  appellee  filed  a  motion  for  rehearing, 
questioning  the  disposition  made  of  the  case,  as  well  as  the  motion, 
and  in  addition,  for  the  first  time,  presented  to  this  court  the  follow- 
ing objection  to  our  judgment:  **This  court  erred  in  reversing  the 
judgment  of  the  court  below  and  in  remanding  said  cause,  for  the 
reason  that  this  court  never  acquired  jurisdiction  thereof,  because  the 
appellant  has  neither  filed  an  appeal  bond  herein  nor  made  proper 
proof  of  his  inability  to  pay  or  secure  the  costs  of  this  suit/'  This 
objection  is  very  general  and  does  not  point  out  any  specific  objections 
to  the  affidavits  upon  which  the  appellant  perfected  his  appeal ;  but  ap- 
pended to  the  motion  is  a  written  argument  which  attacks  the  affida- 
vit made  before  the  county  judge  of  Bedford  County,  on  the  ground 
that  he  was  not  an  officer  before  whom  the  affidavit  could  be  made. 
On  March  3,  1908,  he  filed  what  he  called  a  supplemental  motion  for 
rehearing,  in  which  for  the  first  time  he  objects  to  the  affidavit  made 
before  the  clerk  on  the  ground  that  he  was  not  an  officer  before  whom 
an  affidavit  can  be  made,  and  if  he  is,  the  affidavit  alone,  without  the 
approval  of  the  county  judge,  is  not  sufficient,  which  approval  he  con- 
tends was  not  made.  It  is  contended  by  the  appellant  that  the  affi- 
davits are  sufficient,  and  that  the  objections  thereto  come  too  late,  and 
that  the  failure  to  object  and  contest  operated  as  a  waiver. 

On  the  other  hand,  the  appellee  insists  that  the  affidavit  must  be 
made  before  the  proper  officer  and  in  the  terms  of  the  statute,  to  con- 
fer jurisdiction  upon  this  court,  and  that  a  jurisdictional  question  can 
be  urged  at  any  time.  If  it  be  true  that  the  affidavits  are  void,  or 
that  they  were  made  before  an  officer  not  authorized  by  the  laws  of 
this  State  to  administer  oaths  and  attest  such  documents,  then  there 
would  be  force  in  appellee^s  contention;  but  if  merely  defective,  or 
there  is  an  omission  of  some  fact  which  can  be  waived,  or  which  could 
be  established  by  evidence,  the  objection  should  be  made  within  a  rea- 
sonable time,  which  question  is  fully  passed  upon  and  discussed  in 
Stewart  v,  Heidenheimer,  55  Texas,  646.  The  case  of  Harvey  v.  Cum- 
mings,  62  Texas,  187,  is  to  the  effect  that  while  the  statute  authorizes 
an  affidavit  if  the  court  is  not  in  session,  to  be  made  before  the  county 
judge  of  the  county  where  the  appellant  resides,  that  this  power  is  in- 
tended to  be  conferred  upon  the  county  judges  of  Texas,  and  not  upon 
the  county  judges  of  other  States.  There  is  nothing  upon  the  face  of 
the  statute  that  indicates  such  a  limitation.  It  broadly  says  that  the 
affidavit  must  be  before  the  county  judge  of  the  county  where  the 
party  resides,  and  the  affidavit  made  in  this  instance  is  a  compliance 
with  the  literal  terms  of  the  law.  The  appellant  resided  in  Bedford 
County,  Tennessee,  and  the  affidavit  was  made  before  the  county  judge 
of  that  county.  The  narrow  reasons  given  by  the  court  in  that  case 
for  restricting  the  operation  of  the  statute  should  yield  to  the  broader 
view  that  such  statutes,  with  reference  to  the  manner  and  method  of 
I)erfeeting  appeals,  applied  alike  to  nonresident  litigants  as  to  those 
residing  within  the  State;  that  the  same  privileges  and  the  same 
methods  of  acquiring  the  benefit  of  the  statute  was  intended,  unless 
the  contrary  is  made  to  appear  from  the  express  language  of  the  law. 
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Bnt  however  dissatisfied  we  may  be  with  this  decision,  we  feel  con- 
strained to  follow  it.  But  the  appeal  can,  in  our  opinion,  rest  upon 
the  affidavit  made  before  the  clerk. 

It  has  been  held  that  if  the  court  that  tried  the  case  is  not  in  ses- 
sion, the  affidavit  may  be  made  before  any  officer  authorized  to  take 
the  affidavit  of  parties.  Smith  v.  Buffalo  Oil  Co.,  87  S.  W.,  659; 
Heame  v.  Prendergast,  61  Texas,  628.  And  where  there  is  no  con- 
test this  is  aU  that  is  required  if  the  affidavit  is  approved  by  the 
county  judge.  The  statute  does'  not,  in  terms,  require  this  approval, 
but  there  are  cases  holding  that  this  should  be  done.  Hearne  v.  Pren- 
dergast, supra ;  Wooldridge  v.  Boiler,  52  Texas,  452.  .  Subdivision  2 
of  article  7  of  the  Bevised  Statutes  authorizes  clerks  of  a  court  of  rec- 
ord, having  a  seal,  residing  in  other  States,  to  administer  oaths  and  to 
take  affidavits,  etc.  It  does  appear  from  the  affidavit  that  the  clerk  is 
a  clerk  of  a  court  having  a  seal,  and  the  affidavit  and  jurat  is  in  the 
proper  and  usual  form,  and  that  it  was  officially  signed  and  the  seal 
affixed.  It  was  signed  by  the  appellant  and  sworn  to  before  the  clerk 
This  would  be  a  good  and  sufficient  affidavit  if  made  before  a  county 
clerk,  and  would  be  good  and  effectual  in  Texas  by  force  of  the  article 
cited  if  made  before  a  like  officer  of  another  State,  if  he  has  a  seal  of 
office  and  is  clerk  of  a  court  of  record.  Now  there  are  only  two  things 
that  can  be  suggested  against  the  sufficiency  of  this  affidavit.  The  first 
is  that  it  does  not  affirmatively  appear  that  he  is  the  clerk  of  a  court 
of  record.  A  sufficient  answer  to  this  might  be  that  appellee^s  supple- 
mental motion  for  reheariDg  that  alone  attacks  this  affidavit  does  not 
raise  this  question;  but  if  it  did,  is  it  essential  that  it  should  appear 
from  the  face  of  the  affidavit  or  the  jurat  that  the  court  of  which  he 
was  clerk  was  a  court  of  record?  It  might  be  the  fact  that  the  court 
was  a  court  of  record,  and  by  oversight  or  otherwise  he  omitted  to 
state  that  fact,  and  if  attention  had  been  called  to  this  omission,  and 
objection  made  thereto,  it  could  have  been  cured.  Furthermore,  it  ap- 
pears that  the  designation  given  to  the  Tennessee  court  is  the  same  as 
the  County  Courts  of  this  State,  and  that  it  has  a  clerk  and  seal,  as 
in  this  State;  and  such  being  the  case,  we  by  no  means  are  certain 
but  that  we  should  presume  that  the  Tennessee  County  Court  is  simi- 
lar to  our  County  Cfourt,  which  is  a  court  of  record.  And  we  are  in- 
clined to  the  opinion  that  the  presumption  that  the  laws  of  a  sister 
State  will,  in  the  absence  of  evidence  to  the  contrary,  be  held  similar 
to  our  own,  should  be  given  application  in  this  instance. 

The  next  objection,  and  the  one  urged  in  the  supplemental  motion 
for  rehearing  is  that  the  affidavit  made  before  the  clerk  is  of  no  effect 
because  it  was  not  verified  and  approved  by  the  county  judge.  As  said 
before,  there  was  no  contest  below,  therefore  there  was  nothing  for  the 
county  judge  to  pass  upon  so  far  as  demanded  by  the  express  terms  of 
the  statute.  But  there  are  decisions  which,  as  before  said,  hold  that 
when  the  affidavit  is  made  before  some  other  officer  than  the  county 
judge,  it  must  be  approved  by  the  latter.  This  requirement  was  by 
these  decisions  read  into  the  law,  just  as  the  county  judges  out  of  the 
State  were  read  out  of  the  law  by  the  opinion  in  Harvey  v.  Cummings, 
all  of  which  illustrates  the  evil  of  courts  undertaking  to  subtract  or 
add  to  legislative  enactments.     But,  however,  we  will  yield  again  as 
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we  did  to  Harvey  v.  Cnmmings^  and  see  how  the  matter  stands  with 
reference  to  this  objection.  Just  how  the  approval  of  the  county  judge 
should  be  made  and  preserved  we  do  not  know.  It  may  be  that  he 
did  approve  the  affidavit,  and  that  might  be  made  to  appear  in  some 
other  document,  or  in  some  other  way  than  by  an  endorsement  on  the 
affidavit.  All  that  we  know  is  that  there  is  nothing  in  the  record  upon 
this  subject,  nor  are  there  any  affidavits  filed  or  proof  made  in  this 
court  relating  to  that  question.  If  it  is  a  fact  that  tlie  affidavit  was 
approved,  although  no  record  is  made  of  it,  we  are  inclined  to  the 
opinion  that  we  would  have  jurisdiction,  and  on  appeal  could  deter- 
mine and  ascertain  that  fact  in  this  court.  Smith  v.  Buffalo  Oil  Co., 
supra.  The  appellee  has  permitted,  without  objection  or  raising  this 
question,  this  affidavit  to  be  acted  upon  as  perfecting  the  appeal  and 
the  case  submitted  in  this  court  and  decided,  and  the  first  time  we 
hear  from  him  on  this  subject  is  in  his  second  or  supplemental  mo- 
tion for  rehearing,  relying  merely  upon  the  fact  that  the  record  does 
not  contain  a  certificate  of  approval  of  the  county  judge,  without  any 
affidavit  or  proof  of  the  fact  that  such  approval  was  not  in  fact  made. 

On  the  two  grounds  considered  the  affidavit  is  not  void;  therefore 
the  objection  thereto  coming  at  this  late  day  should  be  held  to  be 
waived.     Stewart  v.  Heidenheimer,  supra. 

The  motion  for  rehearing,  complaining  of  the  disposition  made  of 
the  case,  as  well  as  the  motion  for  rehearing  on  the  action  of  the  court 
in  refusing  to  dismiss  and  the  motions  to  dismiss  filed  since  the  judg- 
ment was  rendered;  are  all  overruled. 

Motions  overruled. 

OPINION  ON  MOTION  TO  6ERTIPY  TO  SUPREME  COURT. 

It  is  claimed  by  appellee  in  his  motion  to  certify  the  question  decided 
in  our  opinion  of  March  24,  1909,  overruling  the  motion  to  dis- 
miss the  appeal,  that  our  opinion  conflicts  with  the  decision  of  the 
Court  of  Civil  Appeals  of  the  Fifth  District  in  the  case  of  Sidoti  v. 
Bapid  Transit  Ry.  Co.,  79  S.  W.,  327,  and  the  case  of  Saunders  v. 
Benson,  114  S.  W.,  435,  by  the  Court  of  Civil  Appeals  of  the  Second 
District.  The  principal  reason  given  in  the  Sidoti  case  why  the  affi- 
davit in  lieu  of  the  appeal  bond  was  not  sufficient,  and  why  the  law 
had  not  been  complied  with,  was  approved  in  the  case  of  Smith  v. 
the  Buffalo  Oil  Co.,  in  85  S.  W.,  482,  by  the  Court  of  Civil  Appeals 
of  the  First  District,  where  the  Sidoti  case  was  expressly  cited  with 
approval,  and  the  appeal  was  there  dismissed  for  the  same  reason  as 
stated  in  the  first  case.  Smith  v.  Buffalo  Oil  Co.  went  to  the  Supreme 
Court  on  writ  of  error,  and  will  be  found  reported  in  87  S.  W.,  659, 
where  the  rule  announced  in  the  two  cases  noticed  was  disapproved 
and  the  Supreme  Court  in  its  opinion  substantially  held  that  the  stat- 
ute should  not  be  given  such  a  rigid  construction  as  to  defeat  the 
right  of  appeal. 

The  case  of  Saunders  v.  Benson,  which  it  is  claimed  we  are  in  con- 
flict with,  in  part,  relies  upon  the  two  first  cases  cited  as  a  basis  for 
its  decision.  The  court,  in  deciding  the  case  and  preparing  its  opin- 
ion, evidently  overlooked  the  case  of  Smith  v.  Buffalo  Oil  Co.  by  the 
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Supreme  Court,  but,  as  before  said,  it  cites  with  approval  the  Sidoti 
case  and  Smith  v.  The  Buffalo  Oil  Co.,  by  the  Court  of  Civil  Appeals, 
in  85  S.  W.,  481,  which  was  overruled  by  the  decision  of  the  Supreme 
Court. 

We  have  not  conflicted  with  any  settled  decision  upon  the  ques- 
tion passed  upon  in  our  opinion.  We  expressly  yielded  to  decisions 
which  we  did  not  approve.  In  reaching  the  conclusion  expressed  in 
our  opinion  we,  in  the  main,  relied  upon  the  fact  that  those  objections 
pointed  out  in  the  opinion  to  the  affidavit  could  be  waived,  and  that 
by  reason  of  the  long  delay  upon  the  part  of  appellee  he  waived  the 
objections  to  the  affidavit  that  we  discussed. 

Motion  overruled. 


J.  M.  Lewright  et  al.  v.  Travis  County. 

Decided  March  24,  1909. 

1. — School  Land — ^BoundarieB. 

Under  article  4269,  Revised  Statutes,  the  lines  of  a  surrey  of  school  land 
are  fixed  hy  the  calls  as  returned  to  the  General  Land  Office,  and  to  these 
\ri11  be  given  that  construction  most  favorable  to  the  county.  A  call  for  the 
established  lines  of  an  older  survey  will  prevail  over  one  for  course  and  distance 
falling  short  of  such  lines,  though  the  result  is  to  make  an  excess  in  the 
survey,  in  spite  of  evidence  showing  that  the  surveyor  was  mistaken  in  the 
location  of  such  lines  and  intended  to  give  the  survey  its  proper  area.  Stewart 
V.  Coleman  County,  95  Texas,  446,  followed. 

8. — ^Field  Hotes — Beyerslng  Course. 

It  is  proper  to  run  the  courses  of  a  survey  reversely  from  the  beginning 
point,  where  such  method  will  make  the  survey  close  and  satisfy  the  con&olling 
calls,  while  the  contrary  method  would  not. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  by 
Hon.  Chas.  A.  Wilcox. 

James  &  Yeiser,  for  appellants. — ^Where  there  are  conflicting  calls 
in  a  grant,  when  the  object  is  to  determine  the  location  of  the  grants 
the  question  to  be  determined  is  not  what  the  locating  surveyor  in- 
tended to  do  at  the  time  of  making  the  location,  but  what  he  actually 
did  when  he  made  the  survey  on  the  ground.  Blackwell  v.  Coleman 
County,  94  Texas,  216;  Booth  v.  Upshur,  26  Texas,  64;  Hobinson  v. 
Doss,  53  Texas,  508. 

The  field  notes  of  Travis  Count/s  survey  as  returned  to  the  Land 
Office  will  be  followed  by  their  calls  for  course  and  disitance,  when  such 
calls  will  give  the  proper  area  of  land  intended  to  be  granted  and  all 
the  evidence  shows  that  these  calls  should  prevail.  Where  a  comer 
calls  for  bearing  trees  and  they  are  gone,  in  the  absence  of  proof, 
it  will  be  presumed  to  be  where  course  and  distance  locate  it  Key- 
stone Mills  Co.  V.  Peach  Biver  Lumber  Co.,  16  Texas  Ct.  Eep.,  958; 
Williams  v.  Beckham,  6  Texas  Civ.  App.,  744;  Browning  v.  Atkinson, 
37  Texas,  633;  Scanlon  v.  Hitchler,  19  Texas  Civ.  App.,  692;  Dodge 
v.  Richardson,  70  Texas,  209. 

In  establishing  a  survey  as  made  by  the  locating  surveyor,  course 
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and  distance  will  prevail  over  natural  and  artificial  objects  und  a 
marked  line,  when,  upon  applying  the  calls  to  the  land,  the  surround- 
ing and  connecting  circumstances  a-dduced  in  proof  to  explain  the 
discrepancy  show  clearly  that  course  and  distance  is  the  most  certain 
and  reliable  evidence  of  the  true  location  of  the  land.  Missouri,  K. 
&  T.  Ry.  V.  McQlamory,  89  Texas,  635 ;  Blackwell  v.  Coleman  County, 
94  Texas,  216;  Booth  v.  Upshur,  26  Texas,  64;  Booth  v.  Strippleman, 
26  Texas,  436 ;  Gerald  v.  Freeman,  68  Texaa,  201 ;  Phillips  v.  Ayres, 
45  Texas,  601;  Goodson  v.  Fitzgerald,  40  Texas  Civ.  App.,  619; 
Sloan  V,  King,  33  Texas  Civ.  App.,  537;  Layton  v.  N.  Y.  &  Texas 
Land  Co.,  29  S.  W.,  1120;  Lily  v.  Blum,  70  Texas,  711;  Johnson 
V.  Archibald,  70  Texas,  96. 

When  the  uncontradicted  testimony  in  a  case  shows  that  a  surveyor, 
in  making  a  survey,  actually  ran  some  of  the  lines  on  the  ground 
and  marked  their  comers,  and  then  closed  his  survey  by  projecting 
the  other  line's  course  and  distance  in  order  to  give  it  the  proper 
configuration  and  area,  his  survey  must  be  established  by  the  jury 
by  following  the  footsteps  of  the  surveyor  as  far  as  they  can  be  traced, 
and  then  completing  the  survey  as  the  surveyor  would  have  done  if 
he  had  gone  on  to  complete  it  on  the  ground.  Blackwell  v.  Coleman 
County,  94  Texas,  216;  Bobinson  v.  Doss,  53  Texas,  508. 

Where,  one  of  the  lines  of  a  survey  containing  an  inconsistent  call 
is  shown  never  to  have  been  actually  run  on  the  ground  by  the  locat- 
ing surveyor,  the  calls  for  the  survey  can  not  be  reversed  for  the 
purpose  of  locating  such  ambiguous  line.  Ayers  v.  Lancaster,  64 
Texas,  312. 

John  W.  Brady,  D.  W.  Doom  £  D.  H.  Doom,  for  appellees. — 
Upon  the  whole  evidence  the  verdict  of  the  jury  and  judgment  ren- 
dered thereon  are  right  and  no  other  verdict  and  judgment  could 
have  been  rendered.  Coleman  County  v.  Stewart,  65  S.  W.,  383 
Maddox  v.  Fenner,  79  Texas,  279;  Baker  v.  Light,  80  Texas,  627 
Brown  v.  Bedinger,  72  Texas,  247;  Moore  v.  Beiley,  68  Texas,  668 
Wyatt  V.  Foster,  15  S.  W.,  681,  79  Texas,  413;  Upshur  County  v. 
Lewright,  99  S.  W.,  441,  101  S.  W.,  1013. 

The  fact  that  the  location  of  the  south  boundary  line  of  the  Travis 
County  school  land  according  to  the  call  for  the  north  line  of  the 
Colony  surveys  created  an  excess  in  the  length  of  its  east  and  west 
lines  and  an  excess  in  the  area  of  the  survey  is  not  material.  Maddox 
V.  Fenner,  79  Texas,  279. 

FISHEB,  Chief  Justice. — ^This  is  an  action  of  trespass  to  try 
title,  brought  by  the  appellants  against  Travis  County  to  recover 
certain  lands  described  in  plaintiffs^  petition. 

The  defendant  answered,  claiming  title  to  a  part  of  the  land  de- 
scribed in  the  plaintiffs'  petition,  and  disclaimed  as  to  other  lands 
not  contained  within  the  boundaries  of  the  Travis  County  school  sur- 
vey. The  answer  in  this  respect  is  as  follows:  "That  the  defendant 
disclaims  all  interest  in  or  claim  to  any  part  of  the  land  sued  for 
by  the  plaintiffs,  except  that  part  included  in  all  that  certain  tract 
of  land  lying  and  being  situated   in  the   county   of   Throckmorton 
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(formerly  in  the  county  of  Cooke)  in  the  State  of  Texas,  viz.:  Four 
leagues  of  land^  situated  and  described  as  follows:  In  Cooke  Conntj 
on  the  Salt  Fork  of  the  Brazos  about  29  miles  north  60  west  of  Fort 
Belknap,  by  virtue  of  an  Act  of  Congress  of  the  late  Republic  of 
Texas,  entitled  an  Act  appropriating  certain  lands  for  the  establish- 
ment of  a  general  system  of  education  approved  January  26,  1839. 
Be^nning  1944  varas  north  of  the  southwest  comer  of  a  one-third 
league  survey  No.  9,  a  stake  from  which  a  mesquite  marked  X  bears 
south  4414®  W.  28  varas,  another  forked  marked  X  bears  S.  12  W. 
44  vrs.  Thence  west  10,000  varas  to  a  pile  of  stones,  from  which  a 
mesquite  marked  X  bears  N.  64  W.  35  vrs.  another  marked  X  bean 
S.  73''  W.  100  varas,  a  round  mound  bears  S.  isy2  E.  2200  varas; 
thence  south  10,000  varas  to  a  stake  in  prairie,  from  which  a  mes- 
quite marked  X  bears  S.  40®  E.  40  varas  and  another,  forked, 
marked  X  bears  S.  16^^  W.  40  varas.  Thence  east  10,000  varas  to 
a  stake  on  the  north  boundary  line  of  Colony  survey.  Thence  north 
at  1283  varas  pass  the  southwest  comer  of  survey  No.  7  of  1280  acres, 
10,000  varas  to  the  place  of  beginning. 

^^That  as  to  all  of  the  said  land  sued  for  included  in  the  said  four 
leagues  of  land  hereinbefore  described,  the  said  defendant  denies  all 
and  singular  the  allegations  contained  in  the  said  amended  original 
petition,  and  says  that  it  is  not  guilty  of  the  said  supposed  wrongs, 
injuries  and  trespasses,  or  any  of  them,  laid,  to  its  charge  in  the  said 
amended  original  petition,  as  therein  stated,  and  of  this  it  puts  itself 
upon  the  country  and  prays  judgment." 

This  survey  is  known  as  the  Travis  County  School  Land,  title  to 
which  is  alleged  and  claimed  by  the  defendant.  This  land  was  sur- 
veyed, according  to  the  field  notes  as  stated  in  defendant's  answer, 
for  Travis  County  in  1854,  and  a  patent  therefor,  as  described  in 
the  field  notes,  was  issued  on  the  16th  day  of  October,  1856.  The 
lands  claimed  by  the  plaintiffs  were  surveyed  in  1888,  and  patent 
issued  in  that  year.  The  plaintiffs'  surveys  called  to  commence  at 
the  southwest  comer  or  the  south  line  of  the  Travis  County  school 
land. 

It  is  conceded  -by  both  parties,  and  the  case  was  so  treated  in  the 
trial  court,  that  the  question  in  controversy  and  the  one  to  be  deter- 
mined, is  the  whereabout  of  the  true  location  of  the  south  line  of  the 
Travis  County  school  land.  Plaintiffs  contend  that  this  south  line 
should  be  located  running  east  from  the  southwest  comer  of  the 
Travis  Countv  school  lands  where  this  corner  would  be  established 
by  course  and  distance  called  for  in  the  field  notes  from  the  northwest 
comer  of  the  survey.  There  can  be  no  question  but  that  this  north- 
west corner  is  well  established,  and  its  whereabouts  can  be  ascertained 
from  the  round  mound  called  for  in  the  field  notes.  The  defendant 
contends  that  the  south  line  of  the  Travis  County  school  land  should 
be  established  to  coincide  with  the  calls  in  the  field  notes  for  the 
north  boundary  line  of  the  Colony  surveys.  It  is  a  fact  well  estab- 
lished and  about  which  there  is  no  controversy,  that  the  Colony  lines 
called  for  are  well  established  and  can  be  found  upon  the  ground. 
The  verdict  of  the  jury  was  general  in  favor  of  the  defendant,  and 
upon  that  verdict  the  court  rendered  judgment  establishing  the  south 
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line  of  the  Travis  County  school  land  in  accordance  with  the  conten- 
tion of  the  appellee.  If  the  judgment  of  the  court  can  be  maintained 
in  so  establishing  the  south  line  the  appellee  is  entitled  to  recover  all 
of  the  land  sued  for  by  the  plaintiffs,  except  that  to  which  the  dis- 
claimer applies. 

The  assignments  of  error  raise  a  number  of  interesting  questiona 
which  the  view  that  we  take  of  the  case  renders  it  unnecessary  that 
we  should  decide. 

We  think  the  disposition  of  this  case  is  controlled  by  article  4269 
of  the  Bevised  Statutes,  as  construed  and  applied  in  Steward  v.  Cole- 
man County,  95  Texas,  446,  which  law  was  in  force  at  the  time  the 
appellants'  location  and  surveys  were  made.  The  case  cited  was  be- 
fore this  court  and  will  be  found  reported  in  65  S,  W.,  384.  It  in- 
volved the  location  of  the  lines  of  a  part  of  the  Coleman  County 
school  lands.  Our  opinion,  which  is  referred  to  as  possibly  stating 
the  field  notes  more  fully  than  the  opinion  of  the  Supreme  Court, 
shows  that  the  beginning  comer  of  that  survey  was  the  northwest 
comer  of  the  Samuel  T.  Belt,  and  called  for  course  and  distance  for 
a  certain  point,  and  also  for  the  north  line  of  the  Montez  survey  and 
of  other  surveys.  The  distance  called  for  did  not  reach  the  lines  of 
the  other  surveys  called  for  and  fell  short  about  400  varas.  A  strip 
of  that  width  was  subsequently  located  and  claimed  by  the  appellants 
Steward  and  others,  he  contending  that  the  calls  for  course  and  dis- 
tance should  control  over  the  lines  of  the  other  surveys  called  for. 
The  only  comer  actually  established  on  the  ground  was  the  beginning 
corner,  and  from  that  point  the  calls  and  surveys  were  made  by  pro- 
jection. Steward  recovered  in  the  court  below,  but  we  reversed  and 
rendered  judgment  in  favor  of  Coleman  County,  holding  to  the  effect 
that  the  calls  for  the  other  surveys  would  control  the  calls  for  course 
and  distance,  and  that  the  south  line  of  the  Coleman  surveys  should 
be  established  on  the  north  line  of  the  surveys  called  for,  thereby 
holding  that  there  was  no  vacancy  between  the  Coleman  County  sur- 
veys and  that  tier  of  surveys.  Our  judgment  of  rendition  in  favor 
of  the  county  waa  based  upon  the  superiority  of  the  calls  of  the  river 
surveys,  and  we  determined  the  question  as  we  would  any  ordinary 
case  of  boundary  where  county  school  lands  were  not  involved.  The 
Supreme  Court  granted  a  writ  of  error  and  affirmed  the  judgment 
of  this  court,  but  upon  a  different  ground  indicated  in  its  opinion, 
wherein  they  applied  the  article  of  the  statute  referred  to.  So  much 
of  the  opinion  that  relates  to  this  question  is  as  follows: 

"As  before  stated,  the  writ  of  error  was  granted,  because  it  was 
thought  there  was  error  in  the  holding  of  the  Court  of  Civil  Appeals, 
that,  upon  the  uncontradicted  facts,  the  land  in  question  was  in- 
cluded in  the  plaintiff's  survey,  and  in  the  rendition  of  judgment 
for  plaintiff.  We  have  concluded  that  the  judgment  was  justified 
by  the  provisions  of  the  statute  (article  4269,  Revised  Statutes) 
which  escaped  our  attention  when  we  granted  the  writ;  and  we  may 
add  that,  when  the  facts  are  fully  understood,  it  is  by  no  means  clear 
that,  without  such  a  statute,  the  judgment  would  be  wrong. 

"The  provision  is  as  follows:  *Art.  4269.  The  surveys  of  all 
county  school  lands  heretofore  made,  either  actually   on  the  ground 
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or  by  protraction,  and  returned  into  the  General  Land  OflBce  accoTd- 
ing  to  law,  and  upon  which  patents  have  issued,  are  hereby  declared 
valid  surveys,  and  the  titles  to  the  lands  included  within  the  lines  of 
said  surveys,  as  returned  to  the  Qeneral  Land  OflBce,  are  hereby 
vested  in  the  counties  for  which  the  same  were  made;  and  in  aft 
such  surveys  the  calls  for  distance  shall  have  precedence  and  control 
calls  for  rivers  or  natural  objects  when  the  call  for  distonce  will  give 
the  quantity  of  land  intended  to  be  included  in  the  survey  and  the 
calls  for  natural  objects  or  rivers  will  not;  provided,  this  law  shall 
not  divest  any  vested  right.' 

"To  show  its  application  a  general  statement  of  a  rather  comph- 
cated  state  of  facts  is  necessary.  Coleman  County  School  survey  No. 
91,  intended  by  the  surveyor  to  embrace  a  league,  was  made  upon  a 
body  of  vacant  kind  lying  between  two  tiers  of  older  surveys,  those 
on  the  south  bordering  on  the  Colorado  River  and  being  separated 
from  those  on  the  north  by  the  intervening  vacancy.  There  was  no 
actual  survey  of  the  lines  of  survey  No.  91  beyond  the  finding  of 
one  of  the  comers  of  the  northern  tier  of  surveys.  Beginning  at  this 
comer,  the  surveyor  merely  platted  in  between  the  older  surveys  the 
land  which  he  intended  to  appropriate,  calling  for  their  lines  and 
corners  and  giving  the  courses  and  distances  which  he  believed  would 
reach  them.  The  field  notes  and  a  sketch,  showing  this  action  and 
representing  the  land  taken  up  by  him  as  occupying  the  whole  of  the 
space  between  the  northern  and  southern  surveys,  he  returned  to 
the  Jjand  Office  and  a  patent  was  issued  giving  the  field  notes  so  re- 
turned. 

"The  evidence  shows  that  the  distances  from  the  northern  surveys 
to  those  on  the  south,  as  given  in  these  field  notes,  do  not  reach  the 
northern  boundaries  of  the  latter,  and  that  if  these  calls  for  distance 
are  to  control  in  locating  the  southern  boundary  of  survey  No.  91 
it  does  not  include  most  of  the  land  in  controversy;  while  if  the  calls 
for  the  lines  of  the  river  surveys  are  to  govern,  all  of  the  space  be- 
tween the  older  surveys  is  taken  up.  The  evidence  further  shows 
that  the  surveyor  before  platting  survey  No.  91,  in  order  to  ascertain 
the  distances  between  the  northern  and  southern  surveys,  ran  a  line 
between  two  of  them  west  of  the  point  where  he  afterwards  fixed  the 
western  boundary  of  the  league  in  question.  In  so  doing  he  started 
at  a  point  which  he  supposed  to  be  the  northeast  corner  of  one  of 
the  river  surveys,  but  which  was  in  fact  401  varas  north  of  the  true 
comer.  In  extending  his  line  north  from  this  point,  he  located,  as 
he  supposed,  the  northwest  corner  of  that  one  of  the  southern  surveys 
which  at  this  place  bordered  on  the  vacant  tract,  and  there  erected  a 
mound  for  the  corner  of  the  two.  It  thus  resulted  that  this  comer 
was  fixed  401  varas  too  far  north,  and  the  vacant  tract  was  thus  as- 
sumed to  be  too  narrow.  The  line  thus  run  on  the  ground  was  not 
made  one  of  the  lines  of  survey  No.  91,  nor  are  any  of  the  coraeis 
which  the  surveyor  thus  mistakenly  established  called  for  or  referred 
to  in  the  field  notes  of  that  survey,  and  hie  error  is  in  no  way  indi- 
cated in  his  return  to  the  I^nd  OflSce.  The  only  influence  which  the 
running  of  this  preliminary  line  had  upon  the  subsequent  work  of 
platting  survey  No.  91  was  to  cause  the  surveyor  to  mistake  the  width 
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of  the  vacancy  and  to  include  in  the  league  survey  an  excess  of  about 
1500  acres^  if  his  calls  for  the  lines  of  the  river  surveys  are  regarded. 

'TVe  are  relieved  by  the  statute  of  the  necessity  of  determining 
what,  upon  general  principles  should  be  the  proper  construction  of 
this  ofSce  work.  The  language  used  in  the  statute  vesting  in  the 
counties  '^the  titles  to  the  lands  included  within  the  lines  of  said 
surveys,  as  returned  to  the  General  Land  OflSce/*  applies  exactly  to 
the  question  before  us.  By  the  description  returned  to  the  Land 
Office,  the  lines  of  this  survey  snre  the  same  as  the  lines  of  the  older 
grants.  There  is  nothing  in  this  description  to  raise  any  question  as 
to  the  mistake  of  the  surveyor  or  to  suggest  any  other  lines  than 
those  expressly  given.  The  land  included  in  these  lines  appears  on 
the  face  of  the  field  notes  to  be  all  that  lies  between  the  two  tiers  of 
surveys  called  for  and  the  express  language  of  the  statute  governs. 

"The  fact  that  the  rule  laid  down  is  made  to  apply  to  surveys 
made  actually  on  the  ground,  as  well  as  to  those  made  by  protraction, 
shows  that  the  Legislature  intended  to  prescribe  one  broad  general 
rule  to  the  construction  of  grants  of  school  lands  to  counties,  and  that 
rule  is,  that  the  land  included  in  the  patents  shall  be  held  to  be  that 
included  in  the  lines  returned  to  the  Land  Office,  without  regard  to 
mistakes  in  surveying,  such  as  that  which  occurred  here.  The  case 
is  a  good  example  of  the  application  of  the  statute.  Lines  are  given 
which  embraces  all  of  the  land  between  two  sets  of  surveys,  but  the 
surveyor,  by  a  mistake  not  'shown  by  his  return,  has  erroneously 
stated  the  distance;  and  the  lines  given  in  the  land  office  are  made 
to  conclusively  control,  whether  the  distance  and  quantity  are  as  the 
surveyor  intended  or  not.  No  other  application  of  the  statute  will 
give  complete  effect  to  its  language.  The  final  provision  strengthens 
this  construction,  for  it  expressly  makes  the  distances  called  for  govern 
as  against  natural  objects,  where  necessary  to  include  the  quantity, 
which  is  a  precautionary  provision  against  the  effect  the  first  part  of 
the  article  would  otherwise  have. 

"It  will  not  do  to  say  that  the  language,  ^ands  included  within 
the  lines  as  returned  to  the  Oeneral  Land  Office,'  means  merely  such 
lan^  as  are  found  on  a  trial  of  the  question  of  boundary,  to  be  so 
included;  for  that  construction  would  make  this  provision  wholly 
useless.  The  evident  meaning  is  the  lines  as  stated  on  the  face  of 
the  description  filed  in  the  land  office. 

"No  right  which  vested  prior  to  the  passage  of  the  statute  is  shown 
by  defendants  and  the  subject  was  entirely  within  the  control  of  the 
Legislature.     The  judgment  is  correct.'* 

This  construction  of  the  statute  means  that  the  boundaries  of  the 
survey  will  be  determined  by  the  field  notes  returned  to  the  Land 
Office,  and  that  the  calls  of  the  survey  will  not  be  affected  by  a  mis- 
take of  the  surveyor,  and  the  ordinary  rules  of  ascertaining  and  de- 
termining the  effect  of  calls  and  establishing  boundaries  will  not 
affect  the  right  of  the  county  to  all  of  the  lands  embraced  in  any 
of  the  calls  in  the  field  notes  which  can  be  ascertained  with  any  degree 
of  certainty,  although  the  survey  so  constructed  will  contain  an 
excess.    The  object  of  the  statute  was  to  appropriate  to  the  benefit 
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of  the  county  all  of  the  lands  included  within  those  calls  in  the  field 
notes  so  returned  to  the  Land  Office  which  were  most  favorable  to 
the  county,  provided  thay  could  be  ascertained  and  identified,  al- 
though such  calls  might  be  inconsistent  with  some  other  calls,  such, 
for  instance,  as  was  the  case  in  the  Coleman  County  lands,  where  the 
call  for  distance  was  made  to  yield  to  the  calls  for  lines  of  other  gur- 
veys.  In  other  words,  in  its  final  analysis  this  decision  means  that 
in  ascertaining  the  boundaries  of  county  school  lands,  such  construc- 
tion will  be  given  to  the  field  notes* so  returned  to  the  Land  Office 
as  to  give  to  the  county  the  benefit  of  those  calls  that  are  most  favor- 
able to  its  interests,  when  they  can  be  ascertained  with  a  reasonable 
degree  of  certainty,  although  by  so  doing  some  other  call  may  be 
displaced  which  might,  under  the  ordinary  ruliss  of  determining  the 
superiority  of  calls,  be  given  effect  and  made  to  control  in  cases  where 
the  lines  of  county  school  lands  were  not  involved. 

There  is  enough  similarity  between  the  facts  of  this  case  and  those 
stated  in  the  opinion  cited  as  to  make  the  principle  upon  which  that 
case  is  based  applicable  here.  There  the  county  relied  upon  the  calls 
for  the  lines  of  other  surveys  over  a  call  for  course  and  distance  from 
an  established  corner,  although  the  effect  would  be  to  give  the  county 
a  large  excess,  and  in  that  case  the  field  notes  so  returned  contained 
the  calls  for  the  lines  of  other  surveys  and  also  the  calls  for  course 
and  distance  from  a  known  corner.  This  latter  call  did  not  readi  tiie 
line  of  the  surveys  called  for.  This  statement  shows  the  similarity 
between  the  calls  in  the  field  notes  set  out  in  that  case,  and  those 
set  out  in  the  Travis  County  survey.  By  force  of  the  statute  referred 
to  the  court  in  the  Coleman  County  case  held  the  boundaries  of  the 
survey  would  extend  to  the  lines  of  the  surveys  called  for.  In  this 
case  it  appears  that  the  northwest  corner  of  the  Travis  County  school 
land  is  established  a  certain  distance  from  the  round  mound  called 
for  in  the  field  notes  returned  to  the  Land  Office.  The  court  below, 
as  well  as  the  parties  to  this  appeal,  treat  that  corner  as  ascertained 
by  the  surveyor  Howerin  to  be  well  established  and  located  where  he 
fixed  it  running  course  and  distance  from  the  round  mound  as  called 
for.  From  that  point  the  west  line  of  the  survey  is  constructed  by 
course  and  distance  south  10,000  varas  for  the  southwest  comer. 
Hearing  trees  are  called  for  at  this  point,  but  none  are  found.  From 
thence  the  call  is  for  10,000  varas  east  for  the  Colony  line.  This 
latter  line  is  well  established,  and  there  is  no  controversy  as  to  its 
location.  From  the  southeast  comer  the  call  is  north  to  the  north- 
east comer  10,000  varas  to  the  place  of  beginning.  The  northeast 
comer  is  not  found  on  the  ground. 

The  plaintiffs  contend  that  the  survey  should  be  constructed  by 
running  from  the  northwest  comer  south  the  course  and  distance 
called  for,  and  then  run  east  the  course  and  distance  called,  so  as  to 
establish  the  south  line  of  the  survey,  and  claim  that  the  call  for 
the  Colony  line  by  the  surveyor  was  a  mistake;  that  in  constructing 
the  survey  in  this  way  Travis  County  will  get  the  quantity  of  land 
she  is  entitled  to;  that  to  extend  the  survey  to  the  Colony  line  will 
include  a  large  exo^s.     The  judgment  rendered  by  the  trial  court  in 
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establishing  the  south  line  of  the  Travis  Connty  school  land  ignored 
the  call  for  distance,  as  claimed  by  the  plaintiffs,  and  extended  the 
survey  to  the  line  of  the  Colony  surveys,  where  the  judgment  estab- 
lishes the  south  line  to  be.  While  the  Colony  line  does  not  extend 
west  the  full  distance  of  the  Travis  County  land,  it  does  extend  west 
some  considerable  distance  from  where  the  east  line  of  the  Travis 
County  school  land  would  intersect  it,  if  extended  to  it,  as  called  for; 
and  where  this  point  of  intersection  should  be  can  be  readily  deter- 
mined by  commencing  at  the  fixed  and  ascertained  northwest  corner 
of  the  survey  and  running  east  10,000  varas  for  the  northeast  corner, 
thence  south  the  course  called  for  in  order  to  reach  the  Colony  line, 
and  the  point  on  the  line  so  reached  would  be  the  southeast  comer 
of  the  survey.  Thence  west  along  the  Colony  line  for  its  distance 
and  therefrom  extending  the  line  the  distance  called  for,  thence  north 
to  the  northwest  comer  of  the  survey. 

This,  it  is  true,  would  construct  the  survey  by  mnning  a  reverse 
course  from  that  stated  in  the  field  notes,  but  a  resort  to  this  method 
would  close  the  survey,  and  would  be  in  recognition  of  the  import- 
ance and  controlling  influence  of  the  only  two  calls  which  can  not 
well  be  questioned,  and  the  identity  of  which  is  clearly  established. 
These  calls  for  the  northwest  corner  and  the  Colony  line  on  the  south, 
if  adhered  to,  fix  definite  points  of  the  survey  which  includes  all  of 
the  land  lying  between  them,  and  they  fix  the  measure  of  the  land 
the  county  is  entitled  to,  although  the  result  would  be  to  displace  a 
conflicting  call  for  distance.  Such  is  the  effect  of  the  decision  of 
the  Supreme  Court  in  the  Coleman  County  case. 

We  do  not  think  that  this  case  can  be  distinguished  from  the  one 
cited  on  the  ground  merely  that  there  is  evidence  in  the  record  to 
the  effect  that  the  surveyor  actually  ran  the  west  line  and  established 
the  southwest  comer  the  course  and  distance  called  for  from  the  north- 
west comer.  The  discussion  of  the  statute  in  the  opinion  in  the  case 
cited,  and  as  we  constmed  it^  in  effect  disposes  of  this  question,  for 
there  it  is  held  that  the  county  is  to  get  the  benefit  of  calls  in  the 
field  notes  that  can  be  definitely  ascertained,  although  to  do  so  would 
be  to  ignore  and  disregard  some  other  calls.  Notwithstanding  what 
has  been  said  in  *Ayres  v.  Lancaster,  64  Texas,  312,  and  the  sugges- 
tion in  appellants'  brief,  we  see  no  good  reason  why  this  survey 
could  not  be  constructed  by  reversing  the  course  from  the  northwest 
comer. 

If  we  are  correct  in  the  views  expressed,  no  other  judgment  was 
possible  than  the  one  rendered  by  the  trial  court.  TTierefore  it  is 
unnecessary  to  consider  the  errors  assigned. 

Judgment  afiSrmed. 

Affirmed. 
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M1S8OUBI,  Kansas  &  Texas  Railway  Cokpant  of  Texas  v. 

GuLLEN  Cbews. 

Decided  March  24,  1909. 

1.— RaUway— XiUinfiT  Stock. 

Evidence  that  animals  were  found  killed  and  injured  near  a  railway  tnck 
considered  and  held  suflScient  to  prove  by  the  circumstances  tiiat  their  injnriei 
were  caused  by  being  struck  by  a  passing  train. 

8. — ^Pleading — ^Value. 

A  general  allegation  that  articles  were  of  a  certain  value,  means  ordinarily 
market  value;  but  in  the  absence  of  exception  may  be  held  to  include  alio 
their  intrinsic  value«  in  thei  absence  of  a  market  price. 

S. — Same. 

Under  a  general  allegation  that  stock  injured  or  killed  were  of  a  certain 
''reasonable  value",  evidence  may  be  admitted  to  show  their  market  value,  or 
their  intrinsic  value  in  the  absence  of  a  market  price,  but  not  of  their  value 
to  the  owner. 


4. — ^Value— Damages. 

The  damages  recoverable  for  destruction  of  personal  property  are  measured 
by  its  market  value,  if  one  exists,  or  by  its  intrinsic  value  or  cost  to  replaee 
or  reproduce  it,  in  the  absence  of  a  market  value.  Evidence  of  its  value  or 
usefulness  to  the  owner  is  admissible  only  in  case  of  the  absence  of  a  market 
or  intrinsic  value,  and  where  it  cannot  be  reproduced  or  replaced. 

Appeal  from  the  District  Court  of  Hays  County.  Tried  below  he- 
fore  Hon.  L.  W.  Moore. 

Fiset  £  McClendon,  for  appellant. — ^The  burden  of  proof  was  on 
plaintiff  to  establish,  by  a  preponderance  of  the  evidence,  that  the 
animals  were  killed  by  a  locomotive  or  train  of  defendant.  The  evi- 
dence was  insuCBcient  to  establish  such  fact,  and  the  trial  court,  there- 
fore, committed  error  in  refusing  defendant's  peremptory  instruction. 
Railway  Co.  v.  Leal,  4  Texas  C.  C.  (Willson),  sec.  149;  Railway  Co. 
V.  Blau,  73  S.  W.,  1074,  31  Texas  Civ.  App.,  644. 

• 

0.  T.  Brown,  for  appellee. — The  rulings  of  the  court  complained 
of  in  the  second  and  third  assignments  were  proper,  and  those  features 
of  the  charge  of  the  court  complained  of  in  the  seventh  and  eighth 
assignments  of  errors  were  also  proper,  because,  as  matter  of  law, 
the  evidence  objected  to  was  admissible.  International  &  G.  N.  B. 
R.  Co.  V.  Nicholson,  61  Texas,  550;  Sinclair  v.  Stanley,  64  Texas, 
67;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Blake,  Q5  S.  W.,  593;  Houston  & 
T.  C.  Ry.  Co.  V.  Ney,  58  S.  W.,  43;  St.  Louis,  I.  M.  &  S.  By.  Co. 
V.  Green,  97  S.  W.,  531;  Texas  &  Pac.  Ry.  Co.  v.  Pambrough,  55 
S.  W.,  188;  Texas  &  Pac.  Ry.  Co.  v.  EUerd,  87  S.  W.,  362;  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Chittim,  40  S.  W.,  23 ;  International  &  G. 
N.  R.  R.  Co.  V.  Carr,  91  S.  W.,  858;  Wall  v.  Piatt,  48  K  E.,  274. 

The  uncontroverted  evidence  shows  that  the  defendant  had  failed 
to  provide  cattle  guards  at  points  of  intersection,  and  the  evidence 
tends  to  show  that  the  presence  of  the  animals  on  the  right  of  way 
and  their  resultant  injuries  were  caused,  proximately,  by  the  failure 
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of  the  defendant  to  do  that.  Sayles'  Bev.  Civ.  Stats.,  art.  4523; 
Texas  &  P.  By.  Co.  v.  Glenn,  8  Texas  Civ.  App.,  303;  Bailway  Co. 
V.  Cocke,  64  Texas,  151;  Ft.  Worth  &  D.  C.  B.  Co.  v.  Poison,  106 
S.  W.,  429 ;  S.  W.  T.  &  T.  Co.  v.  Kraufle,  92  S.  W.,  431 ;  L.  W.  Ex. 
B.  Co.  V.  Deon,  56  S.  W.,  104. 

BICE,  Associate  Justice. — ^Appellee  sued  appellant  for  the  re- 
covery of  $1825,  the  alleged  value  of  six  mules,  two  mares  and  one 
mule  colt,  alleged  to  have  been  killed  or  injured  by  appellant  in  such 
manner  as  to  render  them  of  no  value,  on  account  of  the  negligence 
of  appellant,  which  negligence  was  alleged  to  have  consisted  in  the 
failure  on  the  part  of  appellant  to  provide  and  maintain  cattle  guards 
or  stops  at  the  point  where  its  road  crossed  a  certain  lane  leading 
into  the  enclosures  on  each  side  thereof. 

Appellant  answered  by  general  demurrer  and  general  denial.  There 
was  a  jury  trial  resulting  in  a  verdict  and  judgment  for  appellee  in 
the  sum  of  $1190,  from  which  this  appeal  is  prosecuted. 

On  the  trial  appellant,  after  the  conclusion  of  the  evidence,  re- 
quested the  court  to  peremptorily  instruct  a  verdict  in  its  behalf,  and 
in  its  first  assignment,  urges  that  the  court  erred  in  refusing  to  give 
said  instruction,  on  the  ground  that  the  evidence  was  insufficient  to 
show  that  the  animals  were  killed  by  the  railway  company.  After  a 
careful  review  of  the  evidence  we  are  inclined  to  believe  that  the 
charge  was  properly  refused.  The  animals  were  found  on  the  right 
of  way,  some  of  them  within  a  few  feet  of  the  railway  track,  at 
which  point  the  right  of  way  was  fenced — some  of  them  were  killed 
outright  and  others  so  seriously  injured  as  to  render  them  valueless. 
While  it  is  true  that  there  was  no  eye-witness  to  the  killing,  nor  any 
evidence  showing  the  recent  passage  of  trains,  nor  anything  to  indi- 
cate at  what  point  along  the  track  they  were  struck,  such  as  the 
signs  of  blood  or  of  their  having  been  dragged,  still,  the  circumstances 
are  such,  it  seems  to  us,  as  to  satisfy  any  reasonable  mind  that  they 
were  struck  and  killed  by  appellant's  locomotive  and  cars.  One  of 
the  animals  was  cut  in  two,  parts  of  which  were  found  on  different 
sides  of  the  track,  and  all  of  them  were  badly  wounded  and  mangled, 
leaving  the  inference  that  nothing  except  contact  with  a  locomotive 
could  likely  have  produced  the  serious  injuries  shown.  We  therefore 
overrule  this  assignment. 

On  the  trial  plaintiff  was  asked  by  his  counsel  what  in  his  opinion 
the  two  brood  mares  were  worth  to  him,  and  testified  that  the  bay 
mare  was  worth  $375  and  the  sorrel  mare  $175.  Appellant  objected 
to  the  question  and  answers  on  the  ground  that  the  same  were  irrele- 
vant, '  incompetent  and  immaterial,  and  did  not  furnish  the  proper 
measure  of  damages,  and  because  there  was  no  predicate  for  any 
measure  of  damages  to  said  animals  other  than  their  market  value, 
and  the  action  of  the  court  in  admitting  said  evidence  over  appellant's 
objection  is  assigned  as  error.  The  allegation  in  the  petition  relative 
to  the  value  of  the  mares  is  as  follows:  "That  at  the  time  said  mares 
were  so  killed  they  were  then  and  there  each  respectively  of  the 
reasonable  value  as  follows,  viz.:  One  of  the  mares  was  of  the  value 
of  $375,  and  th§  other  mare  wfts  of  th^  vajue  of  $175/' 
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While  the  evidence  perhaps  fails  to  disclose  that  there  was  any 
market  value  for  the  animals  in  that  neighborhood  at  the  time  they 
were  killed^  still  the  evidence  does  show  what  the  same  were  reason- 
ably worth,  and  they  had  an  intrinsic  and  real  value  in  contradis- 
tinction to  what  might  be  termed  their  market  value.  Under  this 
allegation,  in  the  absence  of  an  exception  thereto,  we  are  inclined  to 
think  proof,  either  of  their  market  value  or  of  their  intrinsic  value 
could  have  been  offered. 

In  the  case  of  Houston  &  T.  C.  R  Cfo.  v.  Tisdale,  109  S.  W.,  413, 
Judge  Fisher,  in  discussing  the  following  allegation,  ^^The  cow  killed 
was  of  the  reasonable,  intrinsic  and  market  value  of  $300,  and  the 
two  that  were  injured  were  each  of  the  reasonable  and  intrinsic 
market  value  of  $100,*'  said:  *'It  seems  from  this  that  the  purpose 
was  to  allege  the  reasonable  and  also  the  market  value  of  the  animals 
killed  and  injured.  There  was  no  exception  to  this  pleading,  and  we 
are  inclined  to  the  opinion  that  the  pleading  raised  the  issue  as  to 
both  characters  of  value/* 

In  vol.  29,  2d  ed..  Am.  &  Eng.  Ency.  Law,  p.  575,  it  is  said:  *The 
word  *value,*  when  applied  without  qualification  to  property  of  any 
description,  necessarily  means  the  price  which  it  will  command  in 
the  market.  Value  is  defined  as  the  amount  of  other  commodities, 
commonly  represented  by  money,  for  which  a  thing  can  be  exchanged 
in  open  market.  The  term,  however,  has  two  different  meanings. 
Sometimes  it  expresses  the  utility  of  an  object,  and  sometimes  the 
power  of  purchasing  goods  with  it.  The  first  may  be  called  value  in 
use,  the  latter  value  in  exchange.**     (See  notes  to  the  text.) 

Prom  vol.  8,  Words  &  Phrases,  7278-9,  we  make  the  following 
excerpts:  "When  applied  to  property  and  no  qualification  is  expressed 
or  implied,  'value'  means  the  price  which  the  property  could  com- 
mand in  the  market. 

"By  the  term  'value  of  stock*  is  usually  meant  market  value.  (Blair 
&  Co.  V.  Rose,  60  N.  E.,  10.) 

"Text  writers  use  the  terms  'value*  and  'market  value*  as  inter- 
changeable and  both  as  being  equivalents  of  actual  value,  salable 
value,  and,  in  proper  cases,  rental  value.  (Jonas  v.  Noel,  39  S.  W., 
724,  36  L.  E.  A.,  862.)** 

In  Luedde  v.  Hooper,  66  S.  W.,  55,  in  passing  upon  the  meaning 
of  the  expression,  "The  value  of  property  replevied"  in  our  sequestra- 
tion statutes,  the  court  held  that  said  phrase  meant  "The  market 
value  at  the  time  of  the  trial.** 

"The  value  of  property  is  what  it  will  sell  for  within  a  reasonable 
time  from  that  in  which  the  'value*  is  sought  to  be  ascertained.  This 
is  held  to  be  a  correct  definition  of  the  term,  at  least,  so  far  as  it 
goes,  and  not  erroneous  as  an  instruction  when  no  fuller  definition 
is  requested.** 

In  Martinez  v.  State,  16  Texas  App.,  128,  it  is  said:  "Value  sig- 
nifies the  sum  for  which  the  like  goods  are  commonly  bought  and  sold 
in  the  market.** 

We  therefore  conclude,  both  from  the  allegations  and  proof  in  this 
case,  that  it  was  improper  to  permit  appellee  to  testify  what  said 
mares  were  worth  to  him,  since  they  had  an  actual  or  intrinsic  value; 
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and  where  such  is  the  case  plaintiff  must  be  confined  in  his  recovery 
to  proof  of  actual  value,  and  is  not  entitled  to  recover  their  value  to 
him.  But  there  are  authorities  other  than  the  ones  cited  holding 
that  the  word  "value^*  does  not  necessarily  mean  "market  value/'  and 
while  we  are  inclined  to  believe  the  weight  of  authority  is  in  favor 
of  the  view  here  taken,  still  it  may  not  be  improper  to  suggest  that, 
in  view  of  another  trial,  this  question  be  eliminated  by  proper  alle- 
gations as  to  the  market  value  of  the  animals,  as  well  as  their  real 
or  intrinsic  value. 

There  are  cases  in  which  proof  may  be  allowed  as  to  what  a  thing 
may  be  worth  to  the  plaintiff,  but  the  present  is  not  such  a  case,  and 
that  can  only  be  done  where  no  market  value  or  real  or  intrinsic 
value  is  shown.  And  as  it  is  the  object  of  the  law  to  allow  compen- 
sation merely  for  the  injury  sustained,  therefore  in  the  present  case 
it  would  seem  that  mares  such  as  the  ones  in  question  had  a  real 
value,  which  plaintiff  was  entitled  to  recover;  hence,  it  was  error  to 
permit  him  to  show  that  they  had  a  particular  or  special  value  to 
him,  in  contradistinction  to  such  real  value. 

Where  property  is  destroyed  and  injured  which  has  a  market  value, 
this  must  be  shown  as  the  measure  of  damages;  where  it  has  no 
market  value  and  a  real  value  is  shown,  this  is  the  measure  of  plain- 
tiff's recover}"^;  where  it  has  neither  a  market  value  nor  a  real  value, 
but  it  is  shown  what  it  would  cost  to  replace  or  reproduce  the  article, 
then  such  costs  is  the  measure  of  damages.  But  if  the  article  has 
no  market  value  nor  real  value,  and  it  can  not  be  reproduced  or  re- 
placed, then  in  that  event  it  would  be  proper  to  show  what  it  was 
worth  to  the  plaintiff;  that  is  to  say,  what  is  the  actual  loss  in  money 
S98tained  by  the  owner  on  account  of  being  deprived  thereof,  but  the 
courts  uniformly  hold  that  he  can  not  recover  a  fanciful  price  there- 
for, such  as  he  might  place  upon  it  on  account  of  a  sentiment  attach- 
ing thereto,  or  for  any  other  special  reason.  (St.  Louis,  I.  M.  &  S. 
R.  V.  Green,  97  S.  W.,  633;  Missouri,  K.  &  T.  By.  Co.  v.  Dement, 
115  S.  W.,  637;  International  &  G.  N.  B.  B.  Co.  v.  Nicholson,  61 
Texas,  550;  Sinclair  v.  Stanley,  64  Texas,  67;  Houston  &  T.  C.  By. 
Co.  V.  Ney,  68  S.  W.,  43 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Blake,  95  S. 
W.,  593;  Texas  &  Pac.  By.  Co.  v.  Ellerd,  87  S.  W.,  362.) 

Believing  that  the  court  erred  in  permitting  plaintiff  to  testify  as 
to  what  these  animals  were  worth  to  him,  this  assignment  is  sustained. 

From  what  we  have  just  said  relative  to  the  question  raised  in  the 
second  assignment,  it  will  appear  that  no  error  was  committed,  as 
nrged  by  appellant  in  the  third  assignment,  in  permitting  the  witness 
Hale  to  testify  as  to  what  in  his  opinion  was  the  actual  value  of 
the  mares   in   question;   and   we  therefore   overrule   this   assignment. 

The  remaining  assignments  will  be  overruled  for  the  reason  that 
we  believe  the  errors  complained  of  are  such  as  will  likely  not  arise 
upon  another  trial,  and  some  of  them  are  without  merit. 

For  the  error  indicated,  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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M.  H.  Beed  v.  M.  G.  Sampson  et  al. 

Decided  March  24,  1909. 

1. — Corporatloii — ^ForfeltTLre  of  Cliarter. 

A  statutory  proviBion  that  in  a  certain  event  a  corporation  "shall  forfeit  its 
charter",  or  "its  charter  shall  be  forfeited",  is  not  self  executing,  and  a  judicial 
establishment  of  the  forfeiture  is  necessary  to  terminate  the  corporate  existence. 

S. — Same. 

A  corporation  created  for  the  purpose  of  raising,  buying  and  selling  live- 
stock and  which  had  acquired  real  property  for  that  purpose,  failed  to  enter 
upon  such  business  during  a  period  of  three  years  after  filing  its  charter,  confining 
itiB  operations  to  holding  and  renting  out  the  land  so  acquired.  Held  that 
its  corporate  existence  was  not  terminated  under  the  provisions  of  article  681, 
Rev.  Stats.,  in  the  absence  of  a  judicial  determination  of  the  corporate  dissolu- 
tion ;  and  that  a  stock  holder  could  not  maintain  action  for  partition  of  the  real 
estate  against  the  other  stock  holders  on  the  ground  that  the  corporation  was 
dissolved  and  that  they  had  become  joint  owners  of  the  property. 

8.^<fatet  Blsoussed. 

Galveston,  H.  &  S.  A.  Railway  Co.  v.  State,  81  Texas,  572,  followed. 
Bywaters  v.  Paris  &  Q.  N.  Railway  Co.,  73  Texas,  624,  distinguished. 

4.^<forporatlon — ^Dissolution — ^Amendment  of  Statute. 

The  Act  of  April  23,  1907,  (laws  30th  Leg.  p.  311)  whereby  the  failure 
of  a  corporation  to  commence  active  operations  within  three  years  was  declared 
of  itself  to  effect  a  forfeiture  of  its  charter,  cannot  be  construed  as  a  l^slative 
construction  of  article  681  of  the  Revised  Statutes.  The  use  of  words  differing 
from  those  of  the  former  law  was  a  recognition  that  an  amendment  thereof 
was  necessary. 

5. — Statute — ^Retroactive  Effect. 

The  Act  of  April  23,  1907  (Laws  30th  Leg.  p.  311)  declaring  a  forfeiture 
of  the  charter  of  a  corporation  failing  to  commence  business  within  three  years 
is  not  retroactive,  but  applies  to  future  omissions  alone. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  George  Calhoun. 

^ 

Cochran  &  Venn,  for  appellant. — The  West  Texas  Banch  &  Cattle 
Company,  being  a  private  trading  corporation,  chartered  under  the 
laws  of  the  State  of  Texas,  on  July  23,  A.  D.  1900,  for  the  purpose 
of  the  raising,  buying  and  selling  of  live  stock,  and  having  failed  for 
three  years  after  filing  its  charter  to  commence  active  operations,  was 
thereby  dissolved,  and  its  stockholders  became  the  owners  of  its  prop- 
erty as  tenants  in  common  with  right  of  partition.  Rev.  Stats.,  art. 
681;  Bywaters  v.  Railway  Co.,  73  Texas,  624;  Railway  Co.  v.  State, 
81  Texas,  695;  Harbor  Co.  v.  Manning,  94  Texas,  558;  Baldwin  v. 
Johnson,  95  Texas,  85. 

If  the  dissolution  of  the  said  corporation  was  not  complete  when 
the  suit  was  filed,  by  reason  of  the  fact  that  the  State  alone  could 
claim  the  forfeiture,  then  we  submit  that  by  the  Act  of  April  23, 
1907,  the  State  elected  to  claim  the  forfeiture  as  against  all  corpora- 
tions which  had  not  commenced  active  operations  within  three  years 
after  filing  their  charters  with  the  Secretary  of  State,  and  the  appel- 
lant having  amended  his  petition  after  this  new  statute  took  effect, 
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and  claimed  the  benefits  thereof,  the  trial  court  erred  in  not  holding 
that  the  dissolution  of  the  West  Texas  Ranch  &  Cattle  Company  was 
complete  at  the  time  the  amended  petition  was  filed,  and  that  by 
reason  thereof  the  phdntiS  as  a  stockholder  was  entitled  to  a  parti- 
tion of  its  lands. 

Gregory,  Baits  &  Brooks  and  Oeo,  8.  Wright,  for  appellee. — Article 
681  of  the  Revised  Statutes  is  not  self-executing,  and  the  corporation 
in  question  continues  to  exist  until  the  expiration  of  the  time  limited 
in  its  charter  or  until  dissolved  in  a  direot  proceeding  brought  by 
the  State.  Rev.  Stats.,  arts.  680,  681;  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  State,  81  Texas,  594-596. 

Subdivision  6  of  sec.  4  of  the  Act  of  Aprir23,  1907  (p.  311), 
shows  that  the  Legislature  construed  article  681  of  the  Revised  Stat- 
utes as  not  self-executing,  and  this  construction  is  persuasive,  if  not 
binding  on  the  courts.  Acts  of  1907,  p.  311;  Rich  v.  Keyser,  54 
Pa.  St,  89;  26  Am.  &  Eng.  Enc.  of  Law,  649. 

The  corporation  in  question  had  commenced  active  operation  within 
the  three  years.  Century  Dictionary,  p.  1126;  Webster's  Unabridged 
Dictionary,  under  head  of  "commence;''  Fleming  Oil  &  Gas.  Co.  v. 
S.  P.  Oil  Co.,  17  S.  E.,  203;  Words  &  Phrases,  vol.  2,  p.  1281. 

Even  if  art.  681  was  self-executing,  partition  would  not  be  appel- 
lant's remedy,  but  the  corporation  would  have  to  be  wound  up  in 
the  manner  provided  by  Revised  Statutes,  art.  682. 

The  Act  of  April  23,  1907,  even  if  the  Legislature  had  the  power 
to  make  past  omissions  effect  a  forfeiture  of  corporate  powers  with- 
out judicial  determination,  was  clearly  intended  to  reach  future  omis- 
sions alone. 

RICE,  Associate  Justice. — Appellant  brought  this  suit  against 
Mrs.  M.  O.  Sampson,  a  feme  sole,  Ernest  Nalle,  Joseph  Nalle  and  W. 
H.  Badger,  for  the  partition  of  certain  lands  described  in  his  petition, 
alleging  that  plaintiff  and  defendants  were  all  stockholders  in  the 
West  Texas  Ranch  &  Cattle  Company,  a  corporation  chartered  under 
the  laws  of  this  State ;  the  right  to  so  partition  being  predicated  upon 
the  ground  that  said  corporation  had  failed  to  commence  active  opera- 
tions within  three  years  after  filing  its  charter,  whereby  it  had  be- 
come dissolved. 

AH  of  the  defendants,  except  Mrs.  Sampson,  made  default.  She 
answered  by  demurrers  and  exceptions  to  appellant's  petition,  and 
the  suit  was  dismissed  on  the  ground  that  the  petition  failed  to  show 
a  cause  of  action  against  her,  or  any  of  the  defendants. 

The  said  petition  specifically  alleged  that  appellees  Ernest  Nalle 
and  Joseph  Nalle,  wifth  the  other  defendants,  on  the^23d  of  July, 
1900,  filed  in  the  office  of  the  Secretary  of  State  a  charter  under  the 
provisions  of  title  21  of  the  Revised  Statutes  of  this  State,  for  the 
purpose  of  creating  a  corporation  to  be  known  as  the  West  Texas 
Ranch  &  Cattle  Company,  the  object  of  which,  as  stated  in  its  charter, 
was  the  raising,  buying  and  selling  of  live  stock,  and  whose  authorized 
capital  stock  was  $43,100,  di\nded  into  shares  of  $100  each;  said  cor- 
poration was  to  continue  for  a  period  of  fifty  years,  its  principal  oflBce 
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being  in  Austin,  Texas.  It  was  fiirt)her  alleged  that  all  of  the  ia- 
corporators,  together  with  the  said  Badger,  were  at  the  time  of  filing 
said  charter  the  owners  of  all  the  stock  of  a  Kentucky  corpoioitioo, 
which  had  theretofore  obtained  a  permit  to  do  business  in  the  State 
of  Texas,  and  had  acquired  and  was  then  the  owner  of  the  land  sought  ^ 
to  be  partitioned,  and  that  said  West  Texas  Banch  &  Cattle  Company ' 
was  formed  for  the  purpose  of  acquiring  and  holding  the  lands  so 
owned  by  said  Kentucky  corporation,  which  were  taken  over  at  an 
agreed  valuation  of  $43,100,  and  that  the  incorporators  of  the  Texas 
Company  took  stock  in  it  in  the  same  proportion  as  their  prior  hold- 
ings in  the  Kentucky  corporation,  and  that  the  stock  in  the  nev 
company  was  held  at  the  time  of  trial  as  follows,  to  wit :  Mrs.  M.  G. 
Sampson,  219  shares;  Ernest  Nalle,  100  shares;  Joseph  Nalle,  one 
share;  M.  H.  Beed,  110  shares,  and  ttiat  one  share  had  never  been 
issued,  but  belonged  equally  to  Ernest  Nalle  and  W.  H.  Badger.  It 
was  further  alleged  that  notwithstanding  the  new  company  was  formed 
for  the  purpose  of  raising,  buying  land  selling  live  stock,  it  had  not 
at  any  time  since  the  filing  of  its  charter  been  so  engaged,  but  upon 
the  contrary,  had  simply  held  its  lands  and  rented  the  same  out 
from  time  to  time,  except  that  it  made  sales  of  a  few  small  parcels 
thereof.     It  was  further  alleged  that  said  company  was  not  indebted. 

The  appellee  Mrs.  Sampson  challenged  the  suBSciency  of  said  peti- 
tion generally  and  specially  on  the  ground .  that  it  did  not  appear 
therefrom  that  the  plaintiff  and  defendants  were  tenants  in  common 
of  the  land,  but  it  did  appear  that  they  were  merely  the  owners  of 
stock  in  an  existing  corporation,  which  owned  lands,  and  were  there- 
fore not  entitled  to  partition. 

The  demurrers  of  Mrs.  Sampson  were  sustained,  and  the  plaintiff 
having  elected  to  stand  on  his  petition,  the  case  was  dismissed,  from 
which  judgment  this  appeal  is  proseqited. 

The  foregoing  statement  is  substantially  taken  from  appellant's 
brief. 

Appellant  challenges  the  correctness  of  the  judgment  of  the  court 
below,  first,  on  the  ground  that  it  erred  in  holding  that  plaintifPs 
petition  showed  no  cause  of  action  against  Mrs.  Sampson  or  any  of 
the  other  defendants ;  second,  that  said  court  erred  in  not  holding  that 
the  facts  set  out  in  said  petition  show  that  the  failure  of  the  West 
Texas  Banch  &  Cattle  Company  to  commence  active  operations  within 
three  years  after  the  filing  of  its  charter  with  the  Secretary  of  State 
had  the  effect  of  dissolving  said  corporation .  and  of  rendering  its 
charter  void,  and  in  not  holding  that  by  reason  of  such  failure  to 
commence  active  operations,  the  property  belonging  to  said  coipora- 
tion  devolved  upon  plaintiff  and  its  other  stockholders,  as  tenants  in 
common,  entitling  plaintiff  to  partition  as  prayed. 

Appellant  relies  upon  art  681,  title  21,  of  the  Bevised  Civil  Stat- 
utes, as  sustaining  his  contention,  which  reads  as  follows:  '^Eveiy 
corporation  created  under  this  title  or  any  general  law  of  this  State, 
shall  commence  active  operations  within  three  years  after  filing  its 
charter  with  the  Secretary  of  State,  and  in  default  thereof  said  cor- 
poration shall  be  dissolved,  and  its  charter  become  void/' 

Appellees  by  their  first  proposition  insist  that  said  provision  of  the 
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frtatnte  is  not  self-ezecutingy  but  that  the  corporation  in  question  con- 
tinues to  exist  until  the  expiration  of  the  time  limited  in  its  charter^ 
or  until  dissolved  in  a  direct  proceeding  brought  by  the  State  for  said 
purpose.  It  is  confessed  by  counsel  for  appellant  that  they  have 
been  unable  to  find  any  construction  of  this  statute  by  our  courts. 
Therefore^  the  question  presented  is  an  open  one  in  this  State^  but 
they  contend  that  a  somewhat  similar  provision  of  the  fievised  Stat- 
utes has  been  construed  in  the  case  of  Bywafers  v.  Bailway  Co.,  73 
Texas,  624,  and  seek  .to  apply  the  principle  therein  announced  by 
analogy  to  the  question  here  involved.  In  thai  case  it  was  held  that 
the  following  language  embraced  in  article  4278  ot  the  Bevised  Stat- 
utes was  self-executing,  to  wit :  '^If  any  railway  corporation  organized 
under  this  title  shall  not,  within  two  years  after  its  articles  of  associa- 
tion have  been  filed  and  recorded  as  provided  by  this  title,  begin  the 
construction  of  its  road,  and  construct,  equip  and  put  in  good  running 
orderat  least  ten  miles  of  its  proposed  road,  and  if  any  such  railroad 
corporation,  after  the  first  two  years  from  the  date  of  its  organization, 
shall  fail  to  construct,  equip  and  put  in  good  running  order  at  least 
twenty  additional  miles  of  its  ro^d  each  and  every  succeeding  year 
until  the  entire  completion  of  its  line,  such  corporation  shall,  in  either 
of  such  cases,  forfeit  its  corporate  existence,  and  its  powers  shall  cease 
as  far  as  it  relsFtes  to  that  portion  of  said  road  then  unfinished  and 
shall  be  incapable  of  resumption  by  any  subsequent  act  of  incorpora- 
tion.'* 

Under  this  statute  it  was  held  that  -a  failure  to  begin  the  construc- 
tion of  its  road  within  two  years  after  the  filing  of  its  articles  of 
association  worked  a  forfeiture,  and  thereby,  ipso  facto,  determined  its 
corporate  existence,  and  that  said  failure  on  its  part  was  a  defense 
that  could  be  urged  by  a  stockholder  "to  a  suit  brought  by  it  for  the 
enforcement  of  an  unpaid  balance  due  on  his  shares  of  stock.  It  will 
be  noted  that  the  expression  that,  upon  the  failure  on  the  part  of 
the  corporation  to  do  the  acts  therein  named,  it  should  "forfeit  its 
corporate  existence,  and  its  powers  shall  cease  as  far  as  it  relates  to 
that  portion  of  said  road  then  xmfinished,  and  shall  be  incapable  of 
resumption,  etc.,  by  any  subsequent  act  of  incorporation,*'  differs 
materially  from  the  language  used  in  article  681,  because  the  words 
used  in  said  article  4278,  in  themselves,  denote  a  termination  of  the 
existence  of  said  sorporation  for  a  failure  to  perform,  while  in  the 
present  statute  it  seems  only  to  furnish  groimd  for  dissolution  in  the 
event  of  such  failure.  And  from  the  language  used  in  the  said  stait- 
ute,  as  construed  in  Bywaters  v.  Bailway,  supra,  it  must  have  been 
the  intention  of  the  Legislature  to  make  the  failure  on  the  part  of 
the  company  to  operate  as  a  limitation  to  the  period  of  its  existence. 
But  the  language  of  the  statute  now  under  consideration  differs  from 
tiiat  construed  in  the  case  of  Bywaters  v.  The  Baiiway  Co.,  supra,  in 
that  respect,  in  that  it  only  declares  that  in  the  event  of  default  on 
the  part  of  said  corporation  in  commencing  active  operations  within 
three  years  from  the  filing  of  its  charter,  the  same  shall  be  dissolved 
and  ite  charter  become  void.  This  language  does  not  indicate  to  our 
minds  that  it  was  intended  to  be  considered  as  anything  more  than 
a  cause  for  dissolution  of  the  corporation,  and  that  the  Legislature 
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did  not  intend  on  accouut  of  default  on  the  part  of  said  corporation 
to  thereby,  ipso  facto,  dissolve  the  same.  Article  680  of  the  Revised 
Statutes  provides  that  ft  corporation  is  dissolved,  first,  by  the  expira- 
tion of  the  time  limiited  in  its  charter;  and,  second,  by  a  judgment  of 
dissolution  rendered  by  a  court  of  competent  jurisdiction. 

We  are  strengthened  in  this  conclusion  by  the  opinion  of  our  Su- 
preme Court  in  Galveston,  H.  &  S.  A.  By.  Co.  v.  State,  81  Texas, 
672,  wherein  it  was  held,  where  an  Act  of  the  Legislature  provided 
for  the  forfeiture  of  the  charter  of  said  railroad  company  in  the  event 
it  should  fail  to  build  to  the  city  of  San  Antonio  by  a  certain  tim^ 
that  said  words  provided  a  ground  of  forfeiture,  but  that  the  manner 
must  be  by  judicial  proceeding  instituted  directly  for  that  purpose. 
And  while  approving  the  doctrine  announced  in  Byweters  v.  The  Bail- 
way,  supra,  it  held  that  it  had  no  application  to  the  case  then  before 
the  court,  and  distinguished  said  cases,  saying  that  "We  doubt  if 
any  case  can  be  found  in  which  the  words  'shall  forfeit  its  charter,' 
or  'its  charter  shall  be  forfeited,'  have  been  construed  to  provide  a 
forfeiture  which  is  to  take  effect  by  the  mere  happening  of  a  contin- 
gency. In  that  connection  the  term  'forfeit'  has  been  imbued  with  a 
technical  signification,  and  is  the  word  universally  used  in  charters 
for  prescribing  the  grounds  upon  which  a  judicial  forfeiture  may  be 
claimed.  This  is  illustrated  by  the  articles  of  the  Bevised  Statutes 
above  cited  (art.  4278)  and  art.  4280  in  the  same  chapter.  Article 
4278  provides  that  upon  the  failure  of  the  railways  organized  under 
that  title  to  build  certain  sections  of  the  road  as  therein  provided, 
the  corporation  shall  'forfeit  its  corporate  existence  and  its  powers 
shall  cease  as  far  as  it  relates  to  that  portion  of  said  road  then  un- 
finished, and  shall  be  incapable  of  resumption  by  any  subsequent 
act  of  incorporation.'  Article  4280  provides  that  any  railway  cor- 
poration that  shall  neglect  to  make  its  annual  report  as  required  bj 
law  after  being  notified  by  the  Comptroller,  'shall  forfeit  its  charter.' 
The  change  in  the  language  clearly  shows  the  intention  of  the  Legis- 
lature. By  the  former  article  it  intended  to  provide  a  forfeiture 
without  judicial  action  for  a  failure  to  complete  so  many  miles  of 
railway  within  stated  periods.  By  the  latter  the  intention  was  to 
prescribe  merely  a  ground  of  forfeiture  which  the  State  could  enforce 
should  it  so  elect  by  a  direct  proceeding  in  a  court  of  justice." 

In  discussing  this  subject,  Mr.  Cook,  in  his  work  on  Corporations, 
vol.  2,  6th  ed.,  sec.  638,  say^:  "Frequently  the  charter  of  a  railroad 
corporation  requires  it  to  complete  its  road  or  a  certain  number  of 
miles  of  road  within  a  certain  time,  when  the  charter  expressly  de- 
clares that  for  the  failure  to  comply  with  this  requisite,  the  corporate 
powers  and  existence  shall  cease.  There  is  a  strong  line  of  decisions 
to  the  effect  that  such  a  provision  ««  this  forfeits  the  charter  absolutely 
upon  noncompliance,  and  that  no  decree  of  the  court  is  necessary  to 
effect  that  forfeiture.  But  this  drastic  and  dangerous  construction 
of  charters  does  not  commend  itself  to  tew  and  justice.  It  adds  one 
more  to  the  perils  whicfh  are  attached  to  all  great  corporate  enter- 

E rises.     Even  in  New  York,  where  the  above  doctrine  seems  to  have 
ad  its  origin,  the  courts  are  inclined  to  limit  its  application.    The 
N*ew  York  courts  have  held  that  a  provision  in  a  charter  that  unless 
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certain  things  are  done  within  a  certain  time  the  company. shall  for- 
feit the  rights  acquired,  does  not  work  a  forfeiture,  ipso  facto;  and 
that  a  provision  in  the  charter  ihsi  unless  work  shall  be  commenced 
within  two  years  *all  rights  and  privileges  granted  hereby  shall  be 
null  and  void,*  is  not  self-executing  and  a  judgment  of  the  court  is 
necessary  before  forfeiture  takes  place;  and  the  weight  of  authority, 
as  well  -as  logic  and  public  policy,  favor  such  a  rule.  It  is  no  defense 
to  condemnation  proceedings  that  the  railway  company  had  not  com- 
menced work  within  the  time  fixed  by  statute,  nor  expended  the 
capital  required  by  statute.  A  statute  that  after  a  year's  suspension 
of  business,  the  franchise  shall  be  deemed  surrendered  and  the  cor- 
poration adjudged  dissolved,  is  not  self-executory,  but  requires  tl>e 
judgment  of  the  court."  This  text  is  supported  by  many  authorities 
of  American  courts. 

In  Morawetz  on  Private  Corporations,  vol.  2,  sec.  1015,  it  is  said: 
"The  charter  of  a  corporation  does  not  expire  by  reason  of  the  omis- 
sion or  commission  of  acts  on  the  part  of  the  company  constituting 
sufficient  ground  for  deckring  a  forfeiture,  but  the  franchises  con- 
tinue in  full  force  until  the  penalty  of  forfeiture  is  claimed  by  the 
State  granting  the  franchise,  and  this  can  be  done  only  through  a 
proper  legal  proceeding,  by  which  the  cause  of  forfeiture  is  judicially 
ascertained.  Thus,  it  was  held  by  the  Court  of  Appeals  of  New 
York  that  the  failure  on  the  part  of  a  railroad  company  to  comply 
with  the  provisions  of  the  law  requiring  the  company  to  build  a 
portion  of  its  road  in  a  certain  time  would  not,  of  itself,  put  an  end 
to  its  legal  existence.  Earle,  J.,  in  delivering  the  opinion,  said: 
'These  conditions  were  probably  not  complied  with;  they  were  condi- 
tions for  the  noncompliance  with  which  the  sovereign  power  could 
claim  a  forfeiture  of  the  company's  charter,  but  a  cause  of  forfeiture 
oan  not  be  taken  advantage  of  or  enforced  against  a  corporation  col- 
laterally or  incidentally,  or  in  any  other  mode  than  by  -a  direct  pro- 
ceeding for  that  purpose  against  the  corporation,  and  the  government 
creating  the  corporation  can  alone  institute  the  proceedings,  and  it 
can  waive  a  forfeiture,  and  this  it  can  do  expressly  or  by  legislative 
acts  recognizing  the  continued  existence  of  the  corporation."' 

The  same  author  further  says  in  section  1023:  "A  charter  of  in- 
corporation may  be  granted  upon  the  express  condition '  that  the  cor- 
poration formed  under  it  shall  perform  some  act  within  a  prescribed 
time  after  having  become  incorporated,  and  a  failure  to  comply  with 
the  prescribed  condition  may  cause  a  cessation  of  the  company's  fran- 
chise and  subject  it  to  a  judgment  of  dissolution.  Thus,  if  the  charter 
of  a  corporation  provides  that  its  capital  must  be  paid  in,  or  that 
its  work  must  be  constructed  within  a  certain  time  after  the  time  of 
incorporation,  a  failure  to  comply  with  the  prescribed  condition  will 
be  a  sufficient  ground  for  declaring  a  forfeiture." 

In  the  notes  to  the  case  of  the  State  v.  Atchison  &  N:  R.  Co.,  8 
Am.  St.  Beps.,  165,  may  be  found  an  interesting  collection  of  cases 
supporting  the  proposition  above  announced. 

In  the  case  of  Utah,  N.  &  C.  By.  Co.  v.  Utah  &  C.  By.  Co.,  110 
Fed.,  879,  wherein  a  statute  of  Nevada,  somewhat  similar  to  the  one 
under  consideration  was  before  the  court,    it  is  said:     "It  is  argued 
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by  defendants  that  because  of  the  failure  on  behalf  of  this  corporation 
to  do  the  acts  therein  required  within  the  time  therein  specified,  its 
right  beeame  ipso  facto  void;  that  by  the  terms  of  the  statute  the 
forfeiture  clause  was  self-operative  and  became  of  full  force  by  the 
lapse  of  the  time  mentioned,  and  that  no  steps  or  proceedings  on 
the  part  of  the  sovereign  power  to  make  it  complete  or  eflfective  were 
at  all  essential.  There  are  numerous  cases  where,  upon  the  particular 
facts  thereof,  it  has  been  held  that  a  statute  creating  a  corporation 
which  declares  that  unless  the  corporation  performs  certain  acts 
within  a  prescribed  time,  its  corporate  existence  and  powers  dial! 
cease,  or  its  powers  and  franchises  shall  terminate,  such  statute  exe- 
cutes itself.  But  the  fact  is  that  this  question  is  always  made  de- 
pendent upon  the  special  facts,  the  character  of  the  corporation  and 
the  legal  construction  to  be  given  to  the  particular  statute.  The 
general  rule  is  that  the  question  whether  a  railroad  corporation  au- 
thorized by  the  State  has  forfeited  its  corporate  rights  and  franchises, 
can  not  be  raised  in  any  collateral  proceeding,  and  can  only  be  taken 
advantage  of  by  the  sovereign  power  which  created  the  corporation, 
because  it  is  its  privilege  alone  to  question  the  right  of  the  corporation 
to  act  under  its  franchise.  The  State  may  waive  the  conditions  or 
enforce  them  if  it  sees  fit  to  do  so.  When  the  continued  life  of  the 
corporation  is  made  by  the  charter  or  governing  statute  to  depend 
upon  the  performance  of  a  condition  subsequent,  the  nonperformance 
of  the  condition  is  not  an  ipso  facto  forfeiture,  but  is  a  mere  ground 
of  forfeiture,  of  which  the  State  can  avail  itself,  or  which  it  can 
waive  at  its  pleasure.  So  that  unless  the  State  takes  advantage  of 
the  ground  ot  forfeiture  in  a  proceeding  by  quo  warranto  or  otherwise 
to  oust  the  corporation  of  its  franchise,  the  existence  of  the  corpora- 
tion upon  such  a  ground  can  not  be  collaiterally  called  in  question. 
The  Supreme  Court  of  the  United  States  has  uniformly  held,  in  con- 
struing various  Acts  of  Congress  containing  similar  provisions  to  the 
Act  of  1875,  that  the  failure  to  complete  the  road  within  the  time 
limited  is  treated  as  a  condition  subsequent,  not  operating,  ipso  facto, 
as  a  revocation  of  the  grant,  but  as  authorizing  the  government  itself 
to  take  advantage  of  it  and  forfeit  the  grant  by  judicial  proceeding 
or  by  an  Act  of  Congress  resuming  title  to  the  lands.'* 

In  the  case  of  Bybee  v.  Oregon  &  Calif.  R.  Co.,  139  XJ.  S.,  663, 
will  be  found  a  full  discussion  of  the  doctrine  under  consideration, 
and  which  supports  the  views  here  announced;  and  in  this  case,  the 
court  in  discussing  the  New  York  cases  which  seeto  to  hold  a  contrary 
doctrine  to  the  view  above  expressed,  said :  *^n  these  cases  the  l^s- 
lative  Act  did  not  avoid  the  grant  upon  the  nonperformance  of  tiie 
condition  subsequent,  but  declared  that  the  corporate  existence  and 
powers  of  the  company  to  act  were  at  an  end.  In  other  words,  it 
fixed  a  time  for  the  expiration  of  the  charter,  and  when  that  time 
arrived  the  corporation  lost  its  power  to  act  or  to  do  any  business 
beyond  such  as  was  necessary  in  the  process  of  winding  up.  It  is 
not  so  much  a  cause  of  forfeiture  as  a  loss  of  legal  entity;  or,  as  ex- 
pressed in  the  language  of  the  Court  of  Appeals  in  the  case  from  78 
N.  Y.,  524,  ^In  case  of  noncompliance,  the  «ict  itself  ceases  to  have 
any   operation,   and   all    the   powers,   rights    and    franchises   thereby 
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graSited  were  deemed  forfeited.  There  was  to  be  not  merely  a  cause 
of  forfeiture  which  could  be  enforced  by  an  action  instituted  by  the 
Attomey-Qeneral^  but  the  powers,  rightis  and  franchises  were  to  be 
taken  and  treated  as  forfeited  and  determined.  At  the  end  of  the 
time  limited  the  corporation  was  to  come  to  an  end,  as  if  that  were 
the  time  limited  in  its  charter  for  its  corporate  existence.'  More 
directly  in  point  is  the  case  of  Oakland  Bailroad  Company  v.  Oak- 
landy  B.  &  F.  U.  B.  Co.,  45  CaL,  365.  In  this  case  an  Act  of  the 
Legislature  granting  a  corporation  the  right  of  way  to  lay  a  street 
railroad  track,  provided  ^that  if  the  provisions  of  this  Act  are  not 
complied  with,  then  the  franchises  and  privileges  herein  granted  shall 
utterly  cease  and  be  forfeited.'  A  breach  of  this  condition  was  held, 
ipeo  facto,  to  forfeit  the  franchises  of  the  corporation.  A  distinction 
is  drawn  in  this  case  between  forfeiture  at  common  law,  which  did 
not  operate  to  divest  the  title  of  the  owner  until,  by  proper  judgment 
in  a  suit  instituted  for  that  purpose,  the  rights  of  the  StSite  had  been 
established  and  a  forfeiture  declared  by  statute,  in  which  case  the  title 
to  the  thing  forfeited  vests  immediately  in  the  State  upon  the  hap- 
pening of  the  event  for  which  the  forfeiture  is  declared.  The  doc- 
trine of  these  cases  has  not  been  universally  accepted,  however,  and 
in  several  States,  notably  Massachusetts,  it  has  been  distinctly  repu- 
diated. Thus,  in  Briggs  v.  Cape  C.  S.  Canal  Co.,  137  Mass.,  71,  the 
act  of  incorporation  of  a  canal  company  provided  that  if  a  certain 
amount  were  not  expetided  in  the  actual  construction  of  the  canal 
within  four  months  from  the  passage  of  the  Act,  the  ^corporation  shall 
thereupon  cease  to  exist;'  and  further,  that  if  a  certain  other  amount 
were  not  deposited  by  the  company  with  the  treasurer  of  the  Com- 
monwealth within  the  same  time,  the  corporation  should  thereupon 
cease  to  exist.  It  was  declared  in  the  opinion  of  the  court  to  be  'too 
well  settled  to  admit  of  discussion  that  a  corporation  can  be  judicially 
determined  to  have  ceased  to  exist  t)nly  in  a  suit  to  which  the  Com- 
monwealth is  a  party.  The  act  of  incorporation  is  a  contract  between 
the  •  Conimonwealth  and  the  corporation.  Whether  the  corporation 
has  complied  with  the  conditions  is  a  question  of  fact  to  be  judicially 
determined.  The  Commonwealth  may  waive  a  strict  compliance  with 
the  terms  of  the  Act,  and  may  elect  whether  it  will  insist  upon  a 
forfeiture,  if  there  has  been  a  breach  of  condition.'" 

In  the  case  of  City  Council  of  Spartanburg  v.  Spartanburg,  C.  & 
G-  B-  Co.,  51  S.  C,  129,  it  is  held  that  a  corporation  is  not  ipso  facto 
dissolved  by  an  act  of  nonuse  or  misuse,  which  is  a  cause  of  forfeit- 
ure; but  in  such  case  the  forfeiture  of  its  corporate  franchise  must 
be  judicially  determined. 

In  the  case  of  New  York  &  L.  I.  Bridge  Co.  v.  Smith,  148  N".  Y., 
540,  it  is  said  that  the  question  of  whether  a  forfeiture  clause  in  an 
act  of  incorporation  is  or  is  not  self-executing,  depends  wholly  on  the 
language  employed  by  the  Legislature,  but  that  "it  requires  strong 
and  unmistakable  language  to  authorize  the  courts  to  hold  that  the 
Legislature  intended  that  the  forfeiture  of  a  corporate  existence  should 
be  effected  without  judicial  proceedings  on  the  intervention  of  the 
Attorney-General."' 
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See  the  following  cases  in  support  of  the  same  doctrine:  Morrison 
V.  Forman,  177  111.,  427;  Day  v.  Ogdensburgh  &  L.  C.  R,  Co.,  107 
N.  Y.,  129;  Brown  v.  Wyandotte  &  S.  E.  Ry.  Co.,  68  Ark.,  134. 

Appellee  suggests  that  this  construction  Vas  acquiesced  in  by  the 
Legislature,  because  by  the  Act  of  April  23,  1907,  sec  4,  page  311, 
they  made  certain  changes  in  articles  680  and  681,  and  instead  of 
providing  two  methods  of  dissolving  a  corporation,  as  theretofore 
existed,  four  others  were  added,  and  in  lieu  of  article  681,  it  substi- 
tuted subdivision  5,  reading  as  follows:  *TVhere  a  corporation  created 
under  title  21,  or  a  general  law  of  this  State,  shall  fail  to  commence 
active  operations  within  three  years  after  filing  its  chai^ter  with  the 
Secretary  of  State,  its  charter  is  hereby  forfeited  and  it  is  hereby 
dissolved."  By  contrasting  the  two  provisions  it  clearly  appears  that 
the  Legislature  intended  to  make  the  failure  to  commence  active  op- 
erations within  three  years,  of  itself,  effect  a  forfeiture,  and  apt 
words  were  used  to  declare  such  purpose;  and  since  no  judicial  con- 
struction has  been  given  to  this  article,  this  legislative  construction 
is  highly  persuasive.  In  Rich  v.  Keyser,  54  Pa.  St.,  89,  it  was  held 
that  the  fact  that  words  in  a  statute  differ  from  those  in  a  prior  stat- 
ute on  the  same  subject  is  an  intimation  that  they  are  to  have  a 
different  and  not  the  same  construction.  So  it  would  seem  that  the 
Legislature,  by  the  change  in  the  statute,  recognized  that  the  same 
was  not  self-executing,  but  by  its  amendment  made  it  so,  and  must 
have  deemed  said  amendment  as  necessary  for  the  accomplishment  of 
said  purpose. 

We  therefore,  from  a  review  of  these  cases  and  the  doctrine  estab- 
lished by  them,  conclude  that  the  language  used  in  article  681  of  the 
Revised  Statutes  and  relied  upon  by  appellant,  was  a  condition  sub- 
sequent and  was  only  a  ground  for  the  forfeiture,  but  was  not  self- 
executing,  and  did  not,  on  account  of  the  failure  of  said  corporation 
to  commence  active  operations  within  a  period  of  three  years,  ipso 
facto,  dissolve  the  same,  but  that  a  judicial  determination  of  such 
failure  must  be  had  in  order  to  have  that  effect,  and  therefore  the 
demurrer  was  properly  sustained. 

Appellant  in  this  case  pleaded  that  the  Act  of  April  23,  1907,  which 
provided  for  additional  grounds  of  forfeiture,  and  which  used  lan- 
guage which  would  seem  to  imply  that  a  failure  to  commence  business 
within  a  period  of  three  years  would,  ipso  facto,  forfeit  the  charter 
of  such  corporation.  With  reference  to  this  Act  we  are  inclined  to 
believe  that  the  same  must  be  construed  to  reach  future  omission 
alone,  and  can  not  be  relied  upon  as  a  basis  for  forfeiture  for  past 
omissions  on  tjie  part  of  the  company. 

Believing  that  no  error  has  been  shown  in  the  proceedings  of  the 
court  below,  its  judgment  is  aflBrmed. 

Affirmed, 

Associate  Justice  Key  did  not  sit  in  this  case. 

Writ  of  error  refused. 
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J.  W.  ESTES  BT  AL.  V.  FLORENCE  ESTES  BT  AL. 

Decided  March  24,  1909. 

tr-Appeal  Bond — ^Amendment. 

An  appellant  who  has  failed  to  file  bond  within  the  time  allowed  by  law, 
cannot  be  permitted  to  file  a  new  bond  in  lieu  of  one  that  is  defective. 

2. — Same. 

Where  the  term  of  court  continues  in  session  more  than  eight  weeks  and 
appeal  bond  was  filed  more  than  twenty  but  within  30  days  of  notice  of  appeal, 
a  non  resident  appellant  may  correct  a  defect  therein  (insufficiency  in  amount 
of  bond)  by  filing  a  new  bond,  thouch  the  appeal  of  his  co-appellants,  residents 
of  the  county,  is  dismissed  because  the  bond  was  not  filed  within  twenty  days. 

Appeal  from  the  District  Court  of  Bell  County.     Tried  below  be- 
fore Hon.  John  M.  Furman. 

Saunders  &  Saunders,  for  appellants. 
Tyler  &  Tyler,  for  appellees. 

OPINION   ON    MOTION    TO    DISMISS    APPEAL. 

PISHEB,  Chief  Justice. — The  clerk  of  the  court  below  fixed  the 

probable  costs  of  the  court  below  and  of  this  court  and  Supreme  Court 

at  $150.     The  appeal  bond  is  only  for  the  sum  of  $150,  therefore  not 

double  amount  of  the  probable  costs,  as  fixed  by  the  clerk,  as  required 

by  article  1400,  Revised  Statutes.     There  are  also  some  objections  to 

the  bond  that  it  does  not  correctly  describe  the  judgment  appealed 

from  and  in  some  particulars  misdescribes  same.     This  will  doubtless 

be  coireoted  in  the  new  bond  to  be  given  by  the  appellant  who  is 

allowed  by  our  order  to  file  same.    The  District  Court  of  Bell  County, 

from  which  this  case  is  appealed,  may  remain  in  session  more  than 

eight  weeks,  and  did,  in  fact,  remain  in  session  at  the  term  at  which 

case  was  tried  about  thirteen  weeks,  consequently  the  time  in  which 

the  appeal  should  be  perfected  is  governed  by  the  latter  part  of  article 

1387,  Revised  Statutes,  which  is  to  the  effect  that  when  court  may 

continue  in  sessipn  more  than   eight  weeks   the   bond  shall   be   filed 

within  twenty  days  after  notice   of   appeal   if  the   party   taking  the 

appeal  resides  in  the  county  and  within  thirty  days  if  he  resides  out 

of  the  county.    Notice  of  appeal  by  appellant  was  given  on  March  31, 

1908,  and  the  appeal  bond  was  filed   and  approved   April  21,   1908. 

This  statement  shows  that  the  appeal  bond  was  not  filed  within  the 

time  required  by  law  by  those  appellants  residing  in  the  county  who, 

from  the  pleadings  are  shown  to  be  appellants,  J.  W.  Estes,  Margaret 

Murphy  and  her  husband,  W.  G.  Murphy,  but  was  filed  in  time  by 

appellant,  C.  P.   Estes,  who  resides  in   Coleman   County;  and  he  is 

allowed  twenty  days  from  this  date  in  which  to  execute  and  present 

to  this  court  a  new  bond  in  double  the  amount  of  costs  fixed  by  the 

clerk,  with  a  certificate  of  the  clerk  to  the  effect  that  the  sureties  are 

good  for  the  amount  and  have  propertv  sufficient  to  secure  bond  sub- 
Vol.  LIV  Civil— 36. 
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ject  to  execution  over  and  above  all  exemptions.  It  is  suggested  that 
the  bond  correct  the  other  defects  pointed  out  in  the  motion.  As  to 
appellants^  J.  W.  Estes^  Margaret  Murphy  and  her  husband,  W.  0. 
Murphy,  the  appeal  will  be  dismissed  as  requested  by  appellees  in 
their  motion.  Failing  to  perfect  their  appeal  within  the  time  required 
by  law  for  executing  a  bond  they  are  not  entitled  to  the  benefits  of 
statute  that  authorizes  this  court  to  permit  a  party  to  file  a  new  bond 
in  lieu  of  one  that  is  defective.  Appeal  dismissed  as  to  J.  W.  Estes, 
Margaret  Murphy  and  W.  G.  Murphy.  C.  P.  Estes  is  given  twenty 
days  from  this  day  to  file  new  bond,  otherwise  appeal  will  be  dis- 
missed. 

[Appellant  C.  P.  Estes  perfected  his  appeal  by  filing  a  new  bond 
in  the  proper  amount.  The  judgment  was  affirmed  as  to  him  Novem- 
ber 3,  1909,  in  an  opinion  by  Mr.  Justice  Bice.  This  opinion,  which 
turns  wholly  on  the  sufficiency  of  the  assignments  of  error,  proposi- 
tions and  statements  of  appellants,  will  not  be  officially  reported.] 


M.  McAdoo  v.  John  T.  Williams  et  ux. 

Decided  March  24,  1909. 

Treipatt  to  Try  Title — Confettlon  and  AToidaaoe— Kortgasre  of  Homesteid— 

Proof  of  ConsideTatloiL 

Where,  in  trespass  to  try  title,  the  defendants  plead  that  the  land  in 
which  plaintiff  claimed  an  interest  was  and  for  many  years  prior  thereto 
had  been  their  homestead,  and  that  the  deed  tmder  which  plaintiff  claimed  was  in 
fact  a  mortgage,  held: 

(1)  In  order  to  meet  such  issue  plaintiff  should  have  plead  that  he  web 
an  innocent  purchaser  of  said  land  for  value  by  reason  of  the  deed  executed  by 
defendants. 

(2)  A  mortgage  upon  the  homestead  is  a  nullity  and  should  be  so  adjudged 
without  requiring  the  mortgagor  to  pay  the  debt. 

(3)  The  recital  in  the  deed  was  not  enough  to  prove  payment  of  the 
consideration  named  therein. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Lewis  Fisher. 

Stewarts  and  Oeo.  T.  Burgess,  for  appellant. — ^When  it  is  attempted 
to  establish  a  parol  trust  upon  a  written  instrument,  such  trust  must 
be  established  with  clearness  and  certainty,  and  such  trust  ia  not  es- 
tablished with  clearness  and  certainty  by  the  testimony  of  the  cestuis 
que  trust  uncorroborated  by  other  testimony,  or  by  circumstances  sur- 
rounding the  parties  at  the  time  of  execution  of  the  instrument 
Miller  v.  Thatcher,  9  Texas,  485 ;  Neil  v.  Keese,  5  Texas,  29 ;  Meade 
V.  Randolph,  8  Texas,  191;  Cuney  v.  Dupree,  21  Texas,  219;  Grooms 
V.  Rust,  27  Texas,  235;  Johnson  v.  Delaney,  35  Texas,  50;  Hodges 
V.  Johnson,  45  Texas,  572;  Mabry  v.  Buge,  44  Texas,  283;  Association 
V.  Brewster,  51  Texas,  263;  Railwav  Co.  v.  Garrett,  52  Texas,  139; 
Goodrich  V.  Hicks,  48  S.  W.,  798;  Miller  v.  Yturria,  69  Texas,  555; 
Markham  v.  Carothers,  47  Texas,  28;  Hamilton  v.  Flume,  2  Posey, 
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696;  Foche  v.  Buchamm^  59  S.  W.^  820;  1  Jones  on  Mortgages,  sec. 

335  (3d  ed.).  ,  , 

Parol  evidence  is  admissible  to  prove  that  a  deed  absolute  on  its 
£aee  was  intended  by  the  parties  as  a  mortgage,  but  both  the  parties 
must  so  intend  or  agree,  otherwise  the  instrument  will  be  what  it 
purports  tor  be.  Webb  v.  Burney,  70  Texas,  324 ;  Davis  v.  Brewster, 
59  Texas,  96;  Brewster  v.  Davis,  56  Texas,  480;  Coker  v.  Boberts, 
71  Texas,  600. 

The  judgment  of  the  court  is  erroneous,  because  the  defendants 
were  not  required  to  do  equity  by  paying  to  plaintiff  two  hundred 
dollars  ($200)  as  a  condition  precedent  to  declaring  the  deed  to  be 
a  mortgage.  Pearson  v.  Cox,  71  Texas,  250;  1  Jones  on  Mortgages, 
sec.  336  (3d  ed.);  1  Story  Eq.  Jur.,  sec.  64e  (12th  ed.). 

Joseph  Cuney,  for  appellees. 

JAMES,  Chief  Justice. — The  petition  of  McAdoo  was  in  the 
ordinary  form  of  trespass  to  try  title,  alleging  that  plaintiff  owned 
an  undivided  half  of  a  certain  lot'  in  Galveston,  and  that  defendants 
Williams  and  wife  owned  the  other  half,  and  prayed  for  judgment  for 
title  and  possession  of  plaintiff^s  half  and  for  partition. 

Defendants  pleaded  not  guilty;  a  general  denial,  that  the  land 
sought  to  be  partitioned  was  and  had  been  defendants'  homestead 
for  twenty  years;  that  on  or  about  July,  1900,  defendants,  being  in- 
debted to  Wm.  H.  Smith,  an  attorney  at  law,  for  legal  services  in  the 
sum  of  $200,  executed  to  said  Smith  a  mortgage  to  secure  same, 
which  was  in  the  form  of  a  deed  to  an  undivided  half  of  the  lot,  which 
deed  was  intended  by  all  parties  to  constitute  a  mortgage  only;  that 
the  plaintiff  McAdoo  purchased  the  said  mortgage  interest  from 
Smith  in  their  homestead  and  he  has  no  other  claim,  right  or  title 
in  the  land  except  that  which  he  acquired  from  Smith;  and  that 
whether  the  deed  is  a  deed  or  a  mortgage  the  court  can  only  ascertain 
the  fact,  "for  it  is  estopped  by  the  Constitution  and  the  decisions  of 
our  Supreme  Court  from  decreeing  a  partition  of  defendants'  home- 
stead to  satisfy  either  claim." 

Plaintiff  filed  no  further  pleading  and  did  not  plead  that  he  was 
entitled  to  be  protected  because  he  was  a  purchaser  in  good  faith,  and 
for  value,  from  Smith,  which  would  seem  to  be  necessary  in  order  to 
raise  such  an  issue  in  view  of  the  special  pleading  by  the  defendants. 
(Rivers  v.  Foote,  11  Texas,  662.) 

However  this  may  be,  there  was  not  sufficient  testimony  to  show 
that  McAdoo  stood  in  the  attitude  of  an  innocent  purchaser  from 
Smith.  The  recital  in  the  deed  was  not  enough  to  prove  payment  of 
the  consideration  expressed.  (Bremer  v.  Case,  60  Texas,  151;  Sickels 
V.  Epps,  8  S.  W.,  124.)  Besides,  there  were  circumstances  in  the 
evidence  which  tended  to  show  that  McAdoo  was  a  simulated  and 
not  an  actual  purchaser. 

The  case  was  tried  by  the  judge,  who  gave  a  general  judgment  for 
the  defendants,  without  any  findings  of  fact.  The  testimony  showed 
that  at  the  time  of  the  execution  of  the  deed  to  Smith  by  Williams 
and  wife  the  property  was  occupied  by  the  latter  as  their  hon^,  and 
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that  this  has  been  its  use  ever  since;  and  the  testimony  was  amply 
sufficient  to  warrant  the  finding  that  the  deed  was  not  intended  by 
the  partdes  to  it  as  a  conveyance,  but  only  as  security  for  a  debt.  The 
deed  having  been  found  to  be  a  mortgage  in  fact,  it  was  a  nullity, 
and  there  was  no  error  in  adjudging  the  land  to  defendants,  without 
requiring  them  to  pay  the  drf>t.    The  judgment  is  affirmed. 

Writ  of  error  refused. 


W.  B.  FOBDTRAN  V.  A.  A-  DuNOVANT  ET  AL. 
Decided  March  25,  1909. 

1. — Speciflo  Performance — Contract  to  Convey  Land — ^Tender. 

In  an  action  by  a  vendee  to  enforce  specific  performance  of  a  contract  to  con- 
vey land,  no  actual  tender  of  the  agreed  consideration  need  be  made,  and  no  tender 
other  than  an  offer  in  the  pleadings  is  necessary  to  entitle  the  case  to  go  to  the 
jury  on  the  facts. 

S. — Same — ^Tender — ^Payment  of  Purchase  Money — ^Decree. 

Where  the  plaintiff,  in  an  action  to  enforce  specific  performance  of  a  contract 
to  convey  land,  pleaded  a  tender  of  the  purchase  money  and  offered  evidence 
tending  to  prove  a  previous  tender  and  offer  to  perform  the  contract  according 
to  its  terms,  it  was  error  for  the  court,  when  the  evidence  was  concluded,  to 
require  plaintiff  to  tender  in  court  the  purchase  money  or  give  some  assurance 
that  he  could  pay  it  and,  on  plaintiff's  stating  that  he  could  not  do  so  owing 
to  the. financial  conditions  in  the  community,  instruct  a  verdict  for  defendant 
In  such  case  it  became  the  duty  of  the  court  to  submit  the  case  to  the  jury 
and,  on  a  finding  of  facts  favorable  to  plaintiff,  crant  the  relief  prayed  for, 
provided  that  within  reasonable  time,  to  be  fixed  in  the  decree,  he  should 
make  payment  of  the  amount  due,  and  failing  in  this  his  right  ahould  cease. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  William  P.  Hamblen. 

Masterson,  Atkinson  &  Masterson  and  J.  A.  Oilletie,  for  appellant 

B^ogg,  Gill  <6  Jones  and  Baker,  Botts,  Parker  &  Garwood,  for  ap- 
pellees.— ^Where  the  plaintiff  expressly  states  that  he  is  not  able. to 
pay  the  money  into  court  when  the  decree  is  entered,  and  states  fur- 
ther that  he  can  give  no  assurance  that  he  will  ever  be  able  to  do  so, 
the  rule  announced  in  Gardner  v.  Eundell,  70  Texas,  456,  does  not 
apply,  and  the  court  must  direct  a  verdict  for  the  defendants.  Fitz- 
hugh  V.  Franco-Texas  Land  Co.,  81  Texas,  306. 

McMEANS,  Associate  Justice. — This  suit  was  instituted  by  ap- 
pellant, W.  B.  Fordtran,  against  the  appellees,  Miss  A.  A.  Dunovant 
and  R.  S.  Autrey,  to  enforce  specific  performance  of  a  contract  to 
convey  two  lots  of  land  in  the  city  of  Houston.  Appellant  in  his 
amended  petition  alleged,  in  substance,  that  Miss  Dunovant  being  the 
owner  of  the  property  in  question,  on  October  23,  1905,  entered  into 
a  contract  in  writing  with  him  by  which  she  agreed  and  obligated 
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herself  to  sell  the  same  to  him,  with  the  understanding  that  she  was 
to  accept  from  him  vendor's  lien  notes  for  $17,000,  the  price  agreed 
on,  and  for  which  notes  appellant  agreed  to  give  her  $17,000  in  cash 
without  discount,  said  sum  to  be  paid  on  or  before  November  1,  1905, 
at  the  Houston  National  Bank  upon  the  delivery  of  a  deed  conveying 
said  property,  and  that  said  contract  did  not  expire  until  the  2d  day 
of  November,  1905,  and  that  the  sale  of  said  property  was  to  be  closed 
and  consummated  by  that  date.  He  further  pleaded  that  on  the  first 
day  of  November,  1905,  he  requested  Miss  Dunovant  to  execute  and 
deliver  to  him  a  deed  conveying  said  property  to  him  and  tendered 
and  offered  to  pay  her  in  cash  the  consideration  agreed  upon,  but 
that  Miss  Dunovant  wholly  failed  and  refused  to  deliver  said  deed 
or  to  receive  and  accept  the  money  tendered,  but  that  a  few  days 
later,  on  November  9,  1905,  she  sold  the  property  to  appellee  Autrey, 
who  purchased  the  same  with  full  knowledge  of  appellant's  contract 
and  his  rights  thereunder.  The  petition  contains  this  further  allega- 
tion :  'Tlaintiflf  further  makes  known  to  the  court  that  he  still  makes 
good  his  tender  of  $17,000  in  cash,  and  here  and  now  tenders  the 
same  to  defendants,  or  to  the  one  of  them  which  may  be  entitled  to 
receive  the  same,  in  discharge  of  the  obligation  imposed  upon  him 
by  said  agreement,  and  in  payment  ot  said  property,  and  that  he  has 
always  been  ready  to  make  said  payment;  but  should  the  court  be  of 
the  opinion  that  this  plaintiff  should  pay  interest  thereon,  he,  in 
that  event,  tenders  interest  on  said  sum  and  at  such  a  rate  as  the 
court,  in  its  judgment  and  discretion,  may  adjudge  that  he  ought  to 

pay-'' 

Miss  Dunovant  answered  by  general  denial,  and  specially  pleaded 
that  if  the  alleged  agreement  of  October  23,  1905,  was  made,  it  had, 
by  consent  of  both  parties,  been  set  aside  and  cancelled,  and  that  a 
new  and  different  agreement  had  been  made  by  them  in  lieu  thereof; 
that  if  any  such  contract  as  that  alleged  by  plaintiff  was  ever  made 
it  was  not  supported  by  a  valid  consideration;  and  that  although 
not  recognizing  the  right  of  plaintiff  to  a  conveyance  of  said  property 
under  the  contract  of  October  23,  1905,  she,  nevertheless,  on  No- 
vember 9,  1907,  and  again  on  November  13,  1907,  and  since  the  filing 
of  the  suit,  tendered  to  the  plaintiff  a  deed  to  and  immediate  pos- 
session of  the  properly,  and  agreed  to  pay  the  court  costs  in  this 
suit,  she  having  for  this  procured  a  deed  back  to  her  from  her  co- 
defendant  R.  L.  Autrey  and  his  wife,  but  that  plaintiff  on  each  occa- 
sion refused  to  accept  such  deed  and  pay  said  money;  that  she  not 
only  tendered  said  deed,  but  on  each  occasion  offered  to  sign  any 
proper  deed  that  plaintiff  might  prepare.  And  she  pleaded  such 
tender  and  her  demand  for  payment  in  bar  of  plaintiff's  right  to 
recover. 

Defendant  Autrey  pleaded  that  he  had  purchased  the  property  from 
Miss  Dunovant  after  he  had  ascertained  that  plaintiff  had  no  claim 
thereto,  and  he  adopted  her  answer  in  so  far  as  it  set  up  the  cancella- 
tion of  the  contract  of  October  23,  1905. 

The  pleadings  of  all  the  parties  were  at  great  length,  but  it  is  be- 
lieved that  the  substance  of  the  same  as  above  set  out  will  be  suffi- 
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cient  to  an  imderstaiiding  of  the  points  upon  which  this  opinion  is 
based. 

A  jury  was  impaneled  to  pass  upon  the  issues  of  fact.  The  pkin- 
tiff  offered  testimony  tending  to  prove  his  cause  of  action,  and  the 
defendants  offered  evidence  tending  to  establish  the  grounds  of  their 
defense.  When  the  introduction  of  evidence  was  concluded  the  trial 
judge  in  open  court  called  upon  plaintiff  and  his  counsel  to  pay  or 
tender  into  court  the  purchase  money  referred  to  in  his  pleadings, 
or  to  give  the  court  some  assurance  that  he  could  pay  it^  else,  he 
declared^  he  would  not  submit  the  case  to  the  jury.  After  a  confer- 
ence between  plaintiff  and  his  counsel  the  latter  announced  in  open 
court  that^  owing  to  the  peculiar  financial  situation  in  Houston,  plain- 
tiff could  not  comply  with  the  judge's  demand,  and  that  he  could 
give  no  assurance  of  the  money  being  forthcoming;  whereupon  the 
judge  instructed  the  jury  to  return  a  verdict  for  defendants,  which 
the  jury  did.  Thi^  action  of  the  court  is  made  the  basis  of  appel- 
lant's first  assignment  of  error. 

The  only  question  necessary  for  us  to  decide  in  disposing  of  this 
appeal  is  whether  the  action  of  the  court  in  instructing  a  verdict  for 
defendant  was  proper  under  the  circumstances  stated.  A  decision  of 
this  question  necessarily  involves  the  inquiry,  whether  the  tender  of 
performance  by  plaintiff  in  his  pleadings  without  the  payment  of  the 
agreed  purchase  price  into  court  was  sufficient  to  entitle  the  case  to 
go  to  the  jury.  Whatever  may  be  the  rule  in  other  jurisdictions,  it 
seems  to  be  settled  by  decisions  of  the  courts  of  this  State  that  in 
cases  to  enforce  specific  performance  of  contracts  to  convey  lands  no 
actual  tender  of  the  agreed  consideration  need  be  made  and  no  tender 
other  than  an  offer  in  the  pleadings  is  necessary  to  entitle  the  case 
to  go  to  the  jury  on  the  facts.  The  plaintiff  having  pleaded  tender 
of  the  purchase  money  and  having  offered  evidence  tending  to  prove 
a  previous  tender  and  offer  to  perform  the  contract  according  to  its 
terms,  it  became  the  duty  of  the  court  to  submit  the  case  to  the  jury; 
and  upon  a  finding  by  the  jury  of  the  facts  favorable  to  the  plaintiff 
the  court  should  have  granted  him  the  relief  prayed  for,  provided 
that  within  a  reasonable  time,  to  be  fixed  in  l^e  decree,  he  shall  make 
payment  of  the  amount  due,  and  failing  in  this  his  right  would  cease. 
(Kalklosh  v.  Haney,  4  Texas  Civ.  App.,  118;  Spann  v.  Stems,  18 
Texas,  556;  Ward  v.  Worsham,  78  Texas,  180;  Gardner  v.  Rundell, 
70  Texas,  457;  Moore  v.  Brown,  46  Texas  Civ.  App.,  523.)  It  fol- 
lows, therefore,  that  the  court  erred  in  refusing  to  submit  the  case 
to  the  jury  under  the  circumstances  and  instructing  a  verdict  for  the 
defendants.  And  it  would  seem  a  harsh  exercise  of  the  court's  dis- 
cretion, in  case  of  the  determination  by  the  jury  of  the  facts  favorable 
to  a  recovery  by  plaintiff,  to  require  an  immediate  payment  of  the 
purchase  money,  but  the  court  should  fix  a  reasonable  time,  in  view 
of  existing  conditions,  within  which  the  plaintiff  is  required  to  comply 
with  the  decree.  For  the  error  indicated  the  judgment  of  the  court 
below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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E.   E.   WblTFIBLD  BT  AL.   V.   EUGENIA   G.   BUBBELL  BT  AL. 

Decided  March  26,  1909. 

1. — ^Probate  Prooeediagi— Quardian's   Aooonnt — ^Umltatioii. 

A  proceeding  under  article  2766  of  the  Revised  Statutes  to  compel  a  final 
acooiinting  and  settlement  by  a  guardian,  is  not  on  ''action"  within  the  meaning 
of  art.  3358,  and  is  not  barred  by  limitation  thereunder  within  four  years  from 
the  time  that  the  ward  comes  of  age. 

2. — Statement  of  Facts. 

Under  the  Act  of  May  25,  1907  (Laws  30th  Leg.  p.  509)  a  certified  copT 
of  the  statement  of  facts  cannot  be  used  on  appeal  in  plaoa  of  the  original^ 
which  is  required  by  that  law  to  be  sent  up. 

8. — Guardian — ^Bond — Judgment. 

In  a  proceeding  to  secure  accounting  and  settlement  by  a  guardian,  Judgment 
for  the  amount  found  due  and  for  the  costs  on  appeal  by  the  guardian  was 
properly  rendered  against  him  and  the  sureties  on  his  bond,  where  the  latter 
had  Toluntarily  made  themselves  parties  to  the  proceedings  in  opposition  to 
the  settlement. 

ON  BEHEABIITO. 

4.— Guardian  and  Ward — ^Education  and  Xaiatenanoe. 

The  guardian  cannot  be  allowed  credit  for  expenditures  in  the  education 
and  maintenance  of  the  ward  made  without  direction  of  the  court  and  in  excess 
of  the  clear  income  of  the  estate.     (Rev.  Stats,  art.  2630.) 

5. — Guardian — ^Failure  to  Loan  Honey. 

A  guardian  who  fails  to  use  reasonable  diligence  to  loan  the  money  of  the 
ward  (Rev.  Stats,  art.  2639)  but  makes  personal  use  of  the  same,  is  properly 
charged  with  interest  thereon  at  the  rate  of  10  percent  from  the  time  he  so 
neglected  to  loan  it. 

6. — Guardian — ^Expenses  Incurred. 

A  guardian  was  properly  refused  credit  for  the  expenses  of  a  trip  to 
Washington  incurred  before  he  qualified  as  guardian  and  made  not  solely  in 
the  interest  of  the  minors. 

Appeal  from  the  District  Court  of  Lampasas  CoTin»ly.  Tried  below 
before  Hon.  John  M.  Furman. 

L.  C.  McBride,  for  appellants. 

N,  B.  Abney*,  for  appellees. 

LEVY,  Associate  Justice. — ^By  order  of  the  Probate  Court  of 
Lampasas  County,  Texas,  made  April  8,  1890,  appellant  E.  E..  Whit- 
field was  appointed  guardian  of  the  person  and  estate  of  Eugenia  Q. 
Whitfield  and  Ethel  M.  Whitfield,  minors,  and  he  duly  qualified  as 
such  guardian.  On  May  22,  1907,  said  Eugenia  G.  Burrell  (nee 
WTiitfield),  joined  by  her  husband,  filed  in  the  Probate  Court  of 
Lampasas  County  a  complaint  in  writing  complaining  to  such  court 
that  said  guardian  had  never  made  and  rendered  any  annual  account 
of  his  guardianship,  or  settlement  in  any  manner,  oi  his  transactions 
as  such  guardian,  and  bad  failed  and  refused  to  settle  with 
complainant  for  her  estate;  that  she  was  now  a  married  woman;  and 
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prayed  that  an  order  be  made  citing  the  said  guardian  to  appear  and 
file  his  final  account  of  seWemeni  as  such  guardian,  and  for  an  order 
directing  him  to  pay  and  deliver  to  complainant  such   money  and 

Eroperty  as  she  was  entitled  to  have.  The  application  also  asked  for 
is  accounting  with  Ethel  M.  Whitfield,  who  was  still  a  minor.  After 
service  of  citation  the  guardian  appeared  at  the  regular  term  of  the 
Probate  Court  and  answered  by  general  denial  and  a  plea  of  the 
statute  of  two  and  four  years  limitation  in  bar  of  the  right  to  have 
final  accounting;  and  without  waiving  his  plea  of  limitation,  tendered 
an  account  in  final  settlement.  The  Probate  Court  passed  the  ac- 
counting as  to  Ethel,  a  minor,  and  determined  the  accounting  as  to 
appellee  only.  The  appellee  entered  a  contest  to  some  of  the  items 
in  the  account  of  the  guardian;  and  after  hearing  evidence  thereupon 
the  court  entered  an  order  restating  the  account  as  filed  and  presented 
by  the  guardian,  and  after  approving  and  allowing  certain  disburse- 
ments by  the  guardian  decreed  that  by  a  full  and  fair  settlement 
of  accounts  the  guardian  has  in  his  possession  as  due  the  appellee 
the  sum  of  $2644,  and  "which  said  sum  he,  the  said  E.  E.  Whitfield, 
is  hereby  ordered  and  directed  to  at  once  pay  over  to  said  Eugenia 
Q.  Burrell;  and  upon  compliance  with  this  order  said  E.  E.  Whit- 
field shall  be  discharged  and  said  guardianship  closed  so  far  as  the 
same  affects  said  Eugenia  G.  Burrell.^'  From  the  order  of  the  Pro- 
bate Court  the  appellant  and  the  sureties  on  his  guardian's  bond 
appealed  to  the  District  Court.  The  sureties  on  the  guardian's  bond 
seem,  from  the  record,  to  have  voluntarily  appeared  and  made  them- 
selves parties  to  these  proceedings  in  the  Probate  Court.  In  the 
District  Court  a  decree  was  entered  upon  trial  fixing  the  amount  of 
the  property  in  money  after  allowing  certain  disbursements  due  by 
the  guardian  to  appellee,  and  directing  the  guardian  to  pay  over  the 
same  to  the  appellee  and  upon  the  payment  of  the  same  that  he  be 
fully  discharged  by  reason  of  his  guardianship;  and  further  ordered 
that  the  decree  be  certified  to  the  County  Court  for  observance.  From 
this  decree  so  entered  by  the  District  Court  an  appeal  was  prosecuted 
to  this  court  by  the  guardian  and  his  sureties. 

After  Stating  the  Case. — Appellant  Whitfield,  the  guardian,  pleaded 
limitations  in  bar  of  the  proceedings,  and  complains,  by  proper  as- 
signments of  error,  that  the  court  erred  in  not  sustaining  the  pleas. 
The  court  in  his  decree  finds,  and  we  consider  that  finding,  that  ap- 
pellee, the  ward,  became  twenty-one  years  old  on  August  24,  1902. 
The  application  to  the  Probate  Court  in  this  case  was  filed  in  the 
Probate  Court  on  May  22,  1907.  Appellant  contends  that  this  is  an 
action  to  which  article  3358  of  the  Limitation  Statutes  would  apply 
in  bar.  The  application  in  this  record  on  which  the  proceedings  in 
this  case  were  founded,  was  under  authority  of  article  2766,  Rev. 
Stats.,  which  provides:  "Should  the  guardian  fail  to  file  his  account 
for  final  settlement  at  the  proper  time,  the  court  shall,  upon  its  own 
motion,  or  upon  the  complaint  in  writing  of  anyone  interested  in  the 
estate,  cause  such  guardian  to  be  cited  to  appear  at  a  regular  term 
of  the  court  and  file  such  account."  The  order  of  Hie  Probate  Court 
was   entered  in   accordance   with   article   2770,   which   says:     "After 
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citation  has  been  duly  served  the  court  shall  proceed  to  examine  the 
account  for  final  settlement,  and  to  hear  all  exceptions  and  objections 
thereto,  if  any,  and  the  evidence  in  support  of  and  against  such  ac- 
counrt,  and  if  the  same  is  found  to  be  fair,  just  and  correct  an  order 
ghall  be  entered  upon  the  minutes  approving  it  and  directing  the 
guardian  to  deliver  the  estate  remaining  in  his  hands  to  the  ward 
or  other  person  legally  authorized  to  receive  the  same,  and  upon 
compliance  with  such  order  the  guardian  shall  be  discharged,  and 
such  guardianship  closed  by  an  order  to  that  effect  upon  the  min- 
utes/* By  article  3358,  which  appellant  insists  is  applicable  to  these 
proceedings,  it  is  provided,  "Every  action  other  than  for  the  recovery 
of  real  estate,  for  whioh  no  limitation  is  otherwise  prescribed,  shall 
be  brought  wdthin  four  years  next  after  the  right  to  bring  the  same 
shall  have  accrued,  and  not  afterward/*  The  "every  action"  in  this 
article  does  not  include  nor  mean  the  demand  by  the  Probate  Court 
of  the  guardian,  as  in  these  instant  proceedings,  for  a  final  accounting 
of  his  transactions  about  'the  estate  of  his  ward  during  his  ward's 
minorifty.  Such  special  proceeding  by  the  Probate  Court  is  not  an 
action  within  the  meaning  of  the  article  just  quoted.  All  the  limi- 
tation statutes  employ  the  words  "action"  and  "suits.**  As  was  said 
in  Webb  v.  Allen,  15  Texas  Civ.  App.,  605,  40  S.  W.,  342,  "  'Actions* 
and  'suits,*  as  generally  used  in  these  limitation  statutes,  are  sjmony- 
mous  and  interchangeable  terms.**  "Suit**  is  defined  in  Ex  parte 
Towles,  48  Texas,  433.  The  accounting  "for  final  settlement'*  by  the 
Probate  Court  arises  from  the  trust  relation  of  guardian,  and  is 
within  and  under  the  power  and  control  of  the  Probate  Court.  Such 
proceedings  constitute  a  process  of  returning  a  detailed  statement  of 
the  accounts  of  the  fiduciary  relation,  showing  the  balance  of  receipts 
and  disbursements  of  the  estate  in  his  possession.  The  decree  of  the 
court  in  respect  thereto  operates  as  an  account  stated  between  ward 
and  guardian,  as  well  as  the  formal  release  from  the  trust  upon  such 
account.  It  is  the  duty  of  the  guardian,  under  the  statute,  when  his 
ward  arrives  at  twenty-one  years  of  age  to  render  his  account  to  the 
court  for  final  settlement  and  discharge.  It  is  within  the  power  of 
the  Probate  Court  to  inquire  into  and  determine  whether  the  same 
as  rendered  be  fair,  just  and  correct.  SheflSeld  v.  Goff,  65  Texas,  354. 
The  Probate  Court  having  the  power  to  appoint  the  guardian,  such 
court  retains  jurisdiction  and  control  over  him  to  terminate  the  ap- 
pointment in  the  way  provided  by  statute.  Marlow  v.  Lacy,  68  Texas, 
154;  Logan  v.  Bobertson,  83  S.  W.,  at  p.  397.  The  guardian  is  not 
entitled  to  an  absolute  discharge  of  his  trust  by  the  court  until  he 
has  submitted  his  final  account  or  settlement  with  the  court.  The 
fact  that  the  ward  has  reached  majority  does  not  deprive  the  Probate 
Court  of  its  jurisdiction  over  the  guardian  to  compel  and  enforce  an 
accounting  of  his  guardianship  about  the  estate  during  the  ward's 
minority.  This  article  2766  continues  the  control  and  jurisdiction 
of  the  Probate  Court  over  the  guardian  for  final  accounting  during 
the  ward*s  minority,  and  expressly  authorizes  the  court  either  "upon 
its  own  motion,  or  upon  the  complaint  in  writing  of  anyone  interested 
in  the  estate,**  to  cause  the  guardian  to  appear  and  at  a  regular  term 
of  the  court  file  such  account.     The   article   does  not  undertake  to 
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limit  the  length  of  time  after  the  ward  becomes  of  age  that  the  court 
shall  have  power  and  control  over  the  gaardian  as  to  the  settlement 
of  such  account;  neither  does  it  provide  that  where  a  guardian  has 
failed  in  his  duty  to  file  such  account  immediately  upon  the  ward's 
arriving  at  the  age  of  twenty-one  years,  the  lapse  of  any  given  period 
of  time  thereafter  furnishes  a  bar  to  the  enforcement  of  an  account- 
ing by  the  Probate  Court.  In  the  absence  of  express  provision  of 
law  restricting  the  time  when  the  Probate  Court  can  exercise  its 
power  to  inquire  into  and  investigate  the  transactions  of  the  guardian 
during  the  ward's  minority  after  the  ward  becomes  of  age,  thfe  courts 
can  not  rule  that  the  Probate  Court  can  not  so  exercise  its  power 
within  the  time  shown  by  the  facts  of  this  case.  There  is  a  provi- 
sion of  law  that  compels  suits  on  the  guardian's  bond  within  four 
years  after  discharge  by  the  court.  Article  3357,  Be  v.  Stats.;  Allen 
V.  Stovall,  94  Texas,  619,  63  S.  W.,  863.  This  is  the  only  provision 
of  the  statutes  of  limitation  that  has  express  relation  to  guardians, 
but  the  same  has  no  application  to  the  proceedings  in  this  case.  It 
is  true  that  the  statute  provides  that  the  ward  may  appear  and  file 
exceptions  to  the  account  of  the  guardian,  and  authorizes  the  Probate 
Court  to  hear  evidence  in  support  of  or  against  such  account;  but 
such  answer  merely  constitutes  opposition  to  (the  account  as  rendered, 
requiring  the  scrutiny  of  the  court  as  to  the  claim  of  the  guardian. 
Such  opposition,  however,  does  not  constitute  the  proceeding  before 
the  court  an  "action"  in  the  sense  of  suit  or  case  within  the  meaning 
of  the  article  of  limitation  above  quoted.  We  are  of  the  opinion  that 
neither  the  four  nor  two  years  statute  of  limitations,  as  insisted  by 
appellants,  would  apply  ^to  this  proceeding;  and  the  first  and  second 
assignments  of  error  are  overruled. 

The  third,  fourth,  fifth  and  sixth  assignments  can  not  properly  be 
reviewed  in  th^  absence  of  a  statement  of  the  facts.  There  is  no 
statement  of  facts  in  the  record  that  we  are  authorized  to  consider, 
except  the  findings  and  the  decree  of  the  trial  court  as  far  as  made 
by  him.  It  is  required  by  the  Act  of  May  25,  1907,  that  the  original 
statememt  of  facts,  signed  and  approved  in  terms  of  the  Act,  be  the 
statement  of  facts  to  be  considered  in  the  case  on  appeal  by  the  Ap- 
pellate Courts.  Garrison  v.  Biohards,  107  S.  W.,  863;  Texas  &  P. 
By.  Co.  V.  Stoker,  113  S.  W.,  3.  The  clerk  is  not  authorized  to  certify 
to  a  copy;  and  unless  the  parties  to  'the  suit  by  agreement  waive  the 
original  and  by  agreement  substitute  a  copy,  ttie  Appellate  Court 
can  not  assume  that  what  purports  to  be  a  statement  of  the  facts  is 
a  true  copy  of  ull  the  facts  upon  which  the  disposition  of  the  case 
should  be  made  to  rest,  or  of  the  material  facts  involved.  Bean  v. 
Bird,  115  S.  W.,  121. 

The  seventh  assignment  is  overruled.  The  judgment  of  the  Dis- 
trict Court,  which  it  had  power  to  render  on  appeal,  for  costs  of  the 
appeal  from  the  County  Court  against  the  guardian  and  his  bonds- 
men, with  execution  therefor,  was  proper,  the  sureties  having  volun- 
tarily become  parties  to  the  proceedings  and  made  opposition  thereto. 
Article  2785,  Bev.  Stats.  The  decree  of  the  court  establishing  t^e 
amount  of  money  the  guardian  should  have  on  hand  and  which  was 
due  as  against  ike  guardian  and  his  sureties  by  name  and  bdore  tiie 
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court,  is  not  error.  Bopp  v.  Hansford,  18  Texas  Civ.  App.,  346. 
The  order  and  decree  of  the  court  against  the  guardian  upon  a  set- 
tlement of  the  accounts  is  conclusive  against  the  sureties,  without 
citation.  Articles  2770-71,  Bev.  Stats.;  Hornung  v.  Schramm,  22 
Texas  Civ.  App.,  328.  But  in  this  case  the  sureties  have  made  them- 
selves parties  without  citation;  and  having  defended  the  account  of 
the  guardian,  they  can  not  complain  if  they  were  named  by  the  terms 
of  the  decree. 

T^e  case  was  ordered  affirmed. 

ON  BEHBABING. 

We  concluded  to  and  did  grant  the  rehearing  herein,  in  order  to 
consider  the  statement  of  fa^s  copied  into  the  record.  Boyal  Ins. 
Co.  V.  Texas  &  G.  By.  Co.,  116  S.  W.,  46.  We  have  no  reason  to 
change  our  views  on  the  assignments  of  error  disposed  of  in  the 
original  opinion.  This  leaves,  for  consideration  the  assignments  not 
heretofore  disposed  of.  The  following  findings  of  fact  were  made  by 
the  court,  and  are  sustained  by  the  evidence:  "I  find  that  the  guar- 
dian should  be  charged  with  insurance  money  as  specified  in  his  final 
account,  $5700;  also  with  the  value  of  jewelry,  as  specified  in  his 
final  account,  $63;  total  $5763.  I  find  that  one-half  of  said  $5763 
belongs  to  Eugenia  G.  Burrell  (nee  Whitfield),  amounting  to  $2881.50. 
I  find  that  said  guardian  should  be  credited  with  one-half  of  attor- 
ney's fees  paid  W.  B.  Abney  $12.50,  and  to  Lauderdale  $25,  and 
Bernard  &  Edwards  $152.50,  and  one-half  of  the  expense  in  bringing 
minors  from  Washington;  total  $390,  and  leaving  a  balance  of 
$2491.50.  I  find  that  the  guardian  failed  to  invest  said  sum  for  the 
benefit  of  his  ward's  estate,  but  did  use,  invest  and  convert  same  to 
his  own  use,  and  should  be  charged  with  ten  percent  interest  per 
annum  on  said  $2491.50  during  his  ward's  minority,  and  with  interest 
thereon  at  the  rate  of  six  percent  from  the  time  she  obtained  her 
majority  on  August  24,  1902,  until  this  time,  which  amounts  to 
$3874.25.  I  find  that  said  guardian  is  entitled  to  a  credit  on  said 
interest  for  expenses  for  maintainanoe  of  said  ward  during  her  minor- 
itv,  which  is  the  reasonable  sum  of  $100  per  annum,  amounting  in 
all  to  $1250.^' 

By  the  third  and  fourth  assignments  it  is  contended  that  the  court 
erred  in  not  allowing  the  guardian  credit  for  the  $1250  item  for 
support  and  maintainance  of  the  ward  out  of  the  corpus  of  the  estate 
instead  of  the  interest  from  the  corpus  as  was  done.  The  amounts 
were  not  expended  under  order  of  the  court,  but  by  the  guardian 
without  such  authority.  We  do  not  think  there  was  error.  The  stat- 
ute expressly  provides,  "But  without  such  direction  of  the  court  the 
guardian  shall  not  be  allowed,  in  any  case,  for  the  education  and 
maintainance  of  the  ward  more  than  the  clear  income  of  the  estate.'' 
Article  2630,  Bev.  Stats.;  Smythe  v.  Lumpkin,  62  Texas,  242;  Jones 
V.  Parker,  67  Texas,  at  p.  82,  3  S.  W.,  223.  By  the  finding  of  the 
court  the  interest  per  annum  on  the  principal  of  the  estate  more  than 
exceeded  the  amount  per  year  expended  for  the  maintenance  and 
education. 
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By  the  fifth  assignment  it  is  contended  that  the  court  erred  in 
allowing  ten  percent  interest  upon  the  principal  of  the  estate  for  the 
time  indicated.  By  the  finding  of  the  court  the  guardian  used,  in- 
vested and  converted  the  principal  of  the  estate  shortly  after  receiving 
the  same  as  such  guardian  to  his  own  personal  use,  and  failed  to  in- 
vest or  loan  the  same.  It  is  the  duty  of  the  guardian  to  loan  the 
money  of  the  ward  (article  2639,  Bev.  Stats.) ;  and  if  he  neglects 
to  do  so,  when  by  use  of  reasonable  diligence  he  could  do  so,  he  is 
liable  for  the  highest  legal  rate  of  interest  upon  the  principal  for 
the  time  he  neglects  to  loan  the  same.  Article  2648,  Bev.  Stats. 
This  statute  was  intended  for  the  faithful  administration  of  estates, 
and  is  imperative.  Smythe  v.  Lumpkin,  supra.  See  Beed  v.  Tim- 
mins,  52  Texas,  84.  Having  converted  the  estate  to  his  own  use  and 
benefit  shortly  after  receiving  the  same,  the  guardian  was  properly 
held  liable  for  the  highest  legal  rate  ot  interest. 

By  the  sixth  assignment  it  is  claimed  that  the  court  erred  in  refus- 
ing to  allow  the  guardian  the  claim  for  $750.  The  court  made  the 
finding:  "I  find  that  the  claim  for  $750  made  by  the  guardian  to 
cover  the  expense  of  a  trip  to  Washington  is  not  a  proper  legal  charge 
against  the  estate  of  the  minor.^*  The  court's  findings  is  based  upon 
the  evidence  that  the  trip  was  made  for  the  mother  of  the  children 
before  he  qualified  as  guardian,  and  not  solely  for  or  in  the  interest 
of  the  minors  themselves.  The  court's  finding  is  supported  by  the 
evidence  and  we  do  not  feel  authorized  to  disturb  such  finding. 

The  eighth  assignment  is  overruled.  This,  together  with  the  orig- 
inal opinion,  disposes  of  all  the  assignments  presented. 

The  case  was  ordered  affirmed. 

Affirmed, 

Writ  of  error  refused. 


S.  H.  Gardner  et  al.  v.  Planters'  National  Bank  of  Honey 

Grove,  Texas. 

Decided  March  25,  1909. 

1. — Sale — ^Assignment  of  Prooeedt — ^Parties. 

One  who  has  advanced  to  another  money  for  the  purchase  of  cattle  onder 
an  agreement  that  when  sold  the  proceeds  should  be  paid  direct  to  him  to 
reimburse  him  for  such  advances,  becomes  entitled  to  recover  such  proceeds 
from  the  commission  merchants  making  sale;  and  they,  with  the  knowledge  of 
the  rights  of  the  person  advancing  the  money,  havins  paid  it  to  another,  (the 
trustee  in  bankruptcy  for  the  one  so  buying  them  with  the  money  advancc^i  and 
consigning  them  to  the  commission  merchants  for  sale)  became  liable  to  him 
therefore  and  were  properly  joined  as  defendants  in  a  suit  by  him  against  the 
trustee  to  determine  his  right  to  the  proceeds  of  such  sale. 

2. — ^Trustee — ^Bankmptoy — ^Action — Jnrisdiction. 

Under  the  Act  of  Congress,  August  13,  1888  (4  Fed.  Stats.  Ann.,  p.  387) 
a  trustee  in  bankruptcy  could  be  sued  in  the  State  courts  to  determine  the  right 
to  property  taken  possession  of  by  him  as  that  of  the  bankrupt,  in  an  action  by 
an  adverse  claimant  thereof,  the  judgment  not  seeking  to  disturb  the  possession 
of  the  bankrupt  court  but  providing  for  certification  to  that  court  for  observance. 

3.— Same. 

It  seems,  though  not  so  held,  that  action  of  the  trustee  in  bankruptcy  in 
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seeking  by  his  answer  affirmative  relief  against  plaintiff  would  be  a  waiver 
of  his  objection  to  the  jurisdiction  of  the  State  court. 

4. — ^Venue— Waiver. 

The  presumption  is  in  favor  of  the  correctness  of  the  ruling  of  a  trial 
court  against  defendant's  plea  of.  privilege  to  be  sued  in  his  own  county,  and 
his  original  answer,  afterwards  amended,  should  appear  in  the  record  in  order 
to  rebut  the  presumption  that  it  may  have  waived  such  plea. 

6. — ^Venue. 

Where  a  State  Court  had  jurisdiction  over  an  action  against  a  trustee  in 
bankruptcy  in  the  county  of  his  residence,  proper  co-defendants  with  him 
residing  in  another  county  might  be  joined  in  the  action  and  were  not  entitled 
to  be  sued  in  their  own  county. 

6. — ^Bankruptcy — ^Preference. 

Plaintiff  advanced  money  to  another  for  the  purchase  of  cattle  under 
a  verbal  contract  that  the  proceeds  when  -sold  should  be  paid  to  him  for  hia 
reimbursement;  they  were  sold  by  commission  merchants  who  held  the  proceeds 
with  knowledge  of  this  contract;  thereafter  the  one  to  whom  the  advancements 
were  made  l^ame  a  voluntary  bankrupt.  Held  that  plaintiff  was  entitled 
to  such  proceeds  in  the  hands  of  the  commission  merchants  as  against  the 
trustee  in  bankruptcy,  and  that  the  transaction  was  not  a  preference  in  violation 
of  the  bankruptcy  act  nor  invalid  for  want  of  record. 

7. — Same — Garnishment. 

Plaintiff's  rights  in  such  case  were  also  superior  to  those  of  a  creditor 
of  the  bankrupt  seeking  to  reach  the  proceeds  of  the  cattle  by  garnishment, 
and  to  the  rights  of  such  garnishing  creditor  when  asserted  by  the  trustee  in 
bankruptcy. 

Appeal  from  the  District  Court  of  Fannin  County.  Tried  below  be- 
fore Hon.  Ben  H.  Denton. 

Gross  £  Armstrong,  for  appellants. — ^Upon  the  filing  of  his  petition 
in  bankruptcy  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Texas,  that  court  acquired  exclusive  jurisdiction 
of  the  property  of  G.  F.  Newberry,  bankrupt,  situated  anywhere  in 
the  United  States,  and  it  became  the  duty  of  that  court  to  administer 
the  estate  and  distribute  the  proceeds  among  the  creditors  according 
to  their  respective  rights.  The  filing  of  the  petition  was  a  caveat  to 
all  the  world,  and  the  jurisdiction  of  that  court  is  exclusive.  Waters- 
Pierce  Oil  Co.  V.  State,  47  Texas  Civ.  App.,  162;  Loan  &  Trust  Co. 
v.  Street  By.  Co.,  177  U.  S.,  59;  Collier's  Bankruptcy  (1907  ed.), 
283. 

Upon  the  adjudication  of  Newberry  a  bankrupt,  all  property  and 
property  rights  belonging  to  him  or  standing  in  his  name  at  once 
passed  to  and  vested  in  the  trustee  to  be  afterwards  appointed.  The 
trustee  afterwards  reducing  the  property  and  estate  to  actual  posses- 
sion placed  the  property  completely  in  cusiodia  legis,  and  at  the  same 
time  took  away  from  any  other  court  that  might  prior  thereto  have 
had  the  concurrent  jurisdiction  over  the  res,  and  clothed  the  Bank- 
ruptcv  Court  with  exclusive  jurisdiction.  Bankruptcy  Act  of  1898, 
sees.  70  and  67e,  Amend.  1903;  Collier's  Bankruptcy  (1907  ed.),  588- 
89;  Waters-Pierce  Oil  Co.  v.  State,  47  Texas  Civ.  App.,  162,  and 
cases  there  cited. 
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The  appellants  Davis  &  Hamin,  being  resident  citizens  of  Tarrant 
County,  Texas,  not  having  promised  in  writing  to  perform  the  con- 
tract sued  upon  in  Fannin  County,  arid  the  court  being  without  juris- 
diction of  the  other  defendant  Gardner,  who  was  a  resident  citizen  of 
Fannin  County,  the  District  Court  of  Fannin  County  was  without 
jurisdiction  of  the  persons  of  these  appellants,  and  they  were  entitled 
to  be  sued  in  the  county  of  their  residence.  Rev.  Stats.  (1895),  art. 
1194;  Railway  Co.  v.  Mangum,  68  Texas,  342;  Acts  Thirtieth  L^.,  p. 
248. 

Whatever  right  to  the  fund  in  controversy  appellee  could  have  had 
must  have  been  created  by  the  original  agreement  between  it  and  New- 
berry, and  in  order  for  that  to  be  operative  it  must  have  amounted  to 
an  assignment  of  the  fund.  In  order  for  an  assignment  to  be  valid 
and  effective  the  assignor  must  have  surrendered  all  control  over  the 
thing  assigned  and  the  assignee  must  have  assumed  control  of  such 
property  or  fund.  ,McIlhenny  v.  Binz,  80  Texas,  9;  Estes  v.  McKin- 
ney,  43'  S.  W.,  656. 

The  original  agreement  between  appellee  bank  and  Newberry  con- 
templated a  mortgage  or  lien  on  the  property  bought  with  money  fur- 
nished by  the  bank,  and  was  taken  as  security  for  the  debt  to  be  there- 
after created,  and  the  parties  in  furtherance  of  said  agreement,  and 
as  full  compliance  therewith,  reduced  the  material  parts  of  said  con- 
tract to  writing,  and  the  appellee  thereafter  relied  upon  the  written 
mortgages,  and  the  agreement  to  pay  the  proceeds  of  the  mortgaged 
property  over  to  the  appellee  when  property  was  sold  would  not 
amount  to  an  assignment  of  the  property  or  fund.  This  verbal  agree- 
ment to  pay  a  certain  debt  out  of  funds  derived  from  the  sale  of  cer- 
tain property  could  not  have,  in  any  event,  more  binding  force  and  ef- 
fect than  if  such  stipulation  had  been  embodied  in  the  written  instni- 
ment  securing  the  lien.  Same  authorities;  also  Jones  on  liens,  sees. 
48,  49,  50. 

No  assignment  of  the  fund  by  Newberry  to  appellee  and  no  order 
given  on  Davis  &  Hamm  by  said  Newberry  to  pay  the  fund  over  to 
the  appellee  bank  after  the  writ  of  garnishment  in  favor  of  Trout  v. 
Newberry  would  be  binding  or  effectual  on  the  trustee  in  bankruptcy 
when  he  seeks  to  perfect  and  enforce  the  garnishment  lien  in  his  name 
as  trustee  for  the  benefit  of  creditors.    Bankruptcy  Act,  1898,  sec.  67a. 

McOrady  &  McMdhon,  for  appellee. — Gardner,  as  trustee  in  bank- 
ruptcy, was  subject  to  be  sued  in  State  court  by  one  claiming  adversely 
to  him  to  settle  the  rights  of  the  parties  to  the  property,  especially  as 
no  attempt  was  made  to  interfere  with  the  possession  of  the  property 
by  the  Bankrupt  Court,  and  plaintiff  could  not  force  Davis  &  Hamm 
into  the  bankrupt  court;  and  a  plenary  suit  was  the  only  adequate 
remedy  and  this  could  only  be  brought  in  State  court.  Plaintiff  had 
this  right  as  a  claimant  of  title  to  the  property;  but  he  also  had  such 
right  to  sue  in  State  court  as  claimant  of  a  lien  thereon.  Act  of 
Congress,  August  13,  1888,  chap.  866,  sec.  3;  United  States  Comp. 
Stat.,  1901,  p.  583;  4  Fed.  Stats.,  Annotated,  p.  387;  Cantner  v.  Co- 
hen, 121  Fed.,  984;  Spitzer,  130  Fed.,  879;  Skilton  v.  Coddington, 
186  N.  Y.,  80,  113  Am.  St.,  885;  Frank  v.  Vollkommer,  205  U.  S., 
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521;  Eyster  v.  GaflE,  91  U.  S.,  621;  Ingersoll  v.  Coram,  U.  S.  Sup. 
Ct.,  December  7,  1908;  Old  Dominion,  etc.,  Co.  v.  Gilmore,  207  U.  S., 
398;  Barton  v.  Barbour,  104  U.  S.,  126.  Very  likely  the  holding  in 
last  case  cited  led  to  Act  of  Congress  above  cited. 

Gardner,  trustee,  waived  his  objection  to  jurisdiction  of  the  court 
over  him  by  seeking  in  that  court  affirmative  relief  in  the  case  (that 
the  order  dismissing  the  garnishment  sued  out  by  T.  W.  Trout  be  set 
aside  and  that  he  be  substituted  to  the  garnishing  creditor's  rights  and 
that  the  court  enforce  this  right).  Douglas  v.  Baker,  79  Texas,  499; 
Slator  V.  Trustel,  21  S.  W.,  285. 

Davis  &  Hamm  waived  their  privilege  to  be  sued  in  Tarrant  County. 

Appellants'  sole  proposition  being  based  upon  the  contention  that 
plaintiff  could  not  sue  defendant  Gardner  in  the  District  Court  of 
Fannin  County,  which  contention  is  unsound  for  reason  above  stated, 
no  other  question  is  before  the  court,  as  the  assignment  is  limited  by 
the  proposition.    Bailway  Co.  v.  Eberheart,  91  Texas,  321. 

Gardner  being  a  proper  party  defendant,  plaintiff  could  sue  Gardner 
in  Fannin  County,  his  residence  being  in  that  county,  and  join  Davis 
&  Hamm,  who  lived  in  another  county  but  who  were  proper  parties 
defendant.  Davis,  Hamm  and  Gardner,  all  being  interested  in  sub- 
ject matter  of  the  suit,  were  properly  joined  as  defendants,  especially 
as  Gardner  was  claiming  the  fund  for  which  plaintiff  was  suing  Davis 
&  Hamm,  it  being  the  policy  of  the  law  to  make  all  interested  parties 
in  a  plenary  suit,  whicli,  under  the  statute,  could  be  brought  in  the 
countv  of  residence  of  either  defendant.  Rev.  Stats.,  arts.  1194  (subd. 
4),  1208;  Cobb  v.  Barber,  92  Texas,  309;  Clegg  v.  Vamell,  18  Texas, 
294;  Middlebrook  v.  Manufacturing  Co.,  86  Texas,  706;  Cook  v.  Pol- 
lard, 70  Texas,  723 ;  Ship,  etc.,  Co.  v.  Bruly,  45  Texas,  6 ;  De  La  Vega 
V.  lieague,  64  Texas,  205;  Bush  v.  Bishop,  60  Texas,  177;  Foster  v. 
Railway  Co.,  91  Texas,  631;  Mathonican  v.  Scott,  87  Texas,  396; 
Graves  v.  Bank,  77  Texas,  555;  Bank  v.  Hartnett,  100  Texas,  214; 
Turner  v.  Brooks,  2  Texas  Civ.  App.,  454. 

The  plaintiff  having  furnished  Newberry  the  money  to  buy  the  cat- 
tle under  an  agreement  that  it  should  have  a  lien  on  the  cattle  and 
they  should  stand  as  security  for  the  advance,  and,  as  Newberry 
should  sell  the  cattle,  the  proceeds  should  be  paid  direct  to  plaintiff 
and  should  be  the  money  of  plaintiff  so  far  as  necessary  to  reimburse 
it  for  such  advances,  such  agreement  is  valid  between  the  parties,  and 
as  to  volunteers  and  persons  having  notice  thereof,  and  entitles  plain- 
tiff to  the  proceeds  of  the  cattle  when  sold.  Such  agreement  is  valid 
though  wholly  verbal,  or  if  part  verbal  and  part  written.  RoUison  v. 
Hope,  18  Texas,  446 ;  Crews  v.  Harlan,  99  Texas,  93 ;  Crews  v.  Har- 
lan, 88  3.  W.,  411;  Bank  V.  Yardley,  165  TJ.  S.,  634;  Ingersoll  v. 
Coram,  U.  S.  Sup.  Ct.,  December  7,  1908;  4  Cyc,  43,  and  cases  cited 
in  note  33;  Hutchins  v.  Watts,  35  Vt.,  360;  Railway  Co.  v.  Hurley, 
153  Fed.,  503;  Hanson  v.  Blake,  155  Fed.,  342;  19  Am.  &  Eng.  Ency. 
of  Law,  14;  3  Pomeroy,  Eq.,  sec.  1235. 

The  transaction  between  plaintiff  and  Newberry  was  not  a  prefer- 
ence in  violation  of  Bankrupt  Act,  nor  invalid  for  want  of  further 
record.  Eason  v.  Garrison,  36  Texas  Civ.  App.,  574;  Hall  v.  Keat- 
ing, 33  Texas  Civ.  App.,  526 ;  Mercer  v.  Mercer,  74  S.  W.,  285 ;  Re 
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Clifford,  136  Fed.,  475;  Eppetein  v.  Wilson,  149  Fed.,  197;  Kaufman 
V.  Treadway,  195  U.  S.,  271;  Thompson  v.  Fairbanks,  196  U.  S., 
516;  Humphrey  v.  Tolman,  198  U.  S.,  91;  Jaquith  v.  Alden,  189  U. 
S.,  78. 

The  garnishment  by  Trout,  even  if  it  had  been  preserved  to  the 
trustee  in  bankruptcy  instead  of  being  dismissed,  could  not  avail 
against  the  prior  right  of  plaintiff.  Carter  v.  Jackson,  18  Texas  Civ. 
App.,  353 ;  Smith  v.  Bank,*  40  S.  W.,  1038 ;  Smith  v.  Railway  Co.,  39 
S.  W.,  969. 

LEVY,  Associate  Justice. — ^Appellee,  as  claimant  of  $1,000.77, 
the  net  proceeds  of  the  sale  of  certain  cattle,  and  for  recovery  of  the 
same  and  to  have  the  rights  of  each  of  the  parties  growing  out  of  the 
transaction  settled  and  adjusted,  brought  the  suit  in  the  District 
Court  of  Fannin  County,  Texas,  against  the  appellants  Davis  & 
Hamm  and  S.  H,  Gardner  as  trustee  of  the  estate  of  6.  F.  Newberry, 
bankrupt.  The  petition  alleged  that  on  August  21,  1907,  said  Davis 
&  Hamm,  a  partnership  and  doing  business  as  commission  merchants 
in  Tarrant  County,  Texas,  as  agent  of  6.  F.  Newberry,  sold  a  certain 
lot  of  cattle  which  had  been  shipped  and  consigned  by  Newberry  to 
them  for  sale  on  commission,  the  property  of  Newbeny,  and  after  de- 
ducting freight,  commissions  and  other  expenses  there  remained  in 
their  hands  the  sum  of  $1,000.77,  the  net  proceeds  of  such  sales;  that 
the  said  net  proceeds  was  the  property  and  money  of  the  appellee; 
that  appellee  had  theretofore  advanced  said  Newberry  the  money  with 
which  to  buy  said  cattle,  under  a  contract  entered  into  between  it 
and  Newberry,  by  the  terms  of  which  it  was  agreed,  for  a  valuable 
consideration,  that  all  cattle  purchased  by  Newberry  with  the  money 
advanced  by  appellee  should  stand  as  security  for  the  repayment  of 
such  money,  and  that  the  net  proceeds  of  all  sales  of  such  cattle  should 
be  paid  directly  to  appellee  to  be  applied  in  payment  of  the  debt 
owing  by  Newberry  on  account  of  money  advanced  by  appellee;  "that 
Davis  &  Hamm  knew  of  such  agreement  between  plaintiff  and  New- 
berry on  August  21,  1907,  at  the  time  they  received  the  proceeds  of 
such  sales  from  the  purchasers  of  said  cattle,  and  they  knew  of  the 
existing  agreement  between  plaintiff  and  Newberry  to  the  effect  that 
such  proceeds  should  be  paid  by  Davis  &  Hamm  to  plaintiff,  and  not 
to  Newberry;'*  that  thereafter,  on  September  21,  1907,  said  Newberry 
was  duly  adjudged  a  bankrupt  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Texas,  and  on  October  8,  1907,  said 
Gardner  was  duly  appointed  or  elected  trustee  of  said  bankrupt's  es- 
tate and  qualified  as  such,  "and  afterwards  on  October  15,  1907,  said 
Gardner  represented  to  said  Davis  &  HamAi  that  said  bankrupt  court 
had  ordered  them  to  turn  over  said  $1,000.77  to  him  as  trustee  afore- 
said; and  on  or  about  the  same  day  Davis  &  Hamm,  without  the 
knowledge  or  consent  of  plaintiff,  paid  said  money  to  said  Gardner, 
trustee,  who  still  has  it  in  his  custody  as  such  trustee,  claiming  that 
same  belongs  to  said  bankrupt's  estate,  and  denies  the  right  of  plain- 
tiff thereto.'*  It  was  alleged  that  the  Bankrupt  Court  had  made  no 
such  order  nor  was  appellee  in  any  way  a  party  to  said  bankrupt  pro- 
ceedings, but  th^at  Davis  &  Hamm  relied  upon  said  representation  of 
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said  Gardner  in  making  such  payment,  and  in  fact  did  not  know  to 
the  contrary. 

Appellant  Gardner  plead  to  the  jurisdiction  of  the  court,  and  Davis 
&  Hamm  filed  a  plea  of  privilege,  each  of  which  pleas  was  overruled 
by  the  court,  and  they  defended  by  general  denial  and  special  de- 
fenses. 

It  was  substantially  proved  in  the  record  that  about  January  1, 
1907,  the  appellee  bank  and  6.  F.  Newberry  made  an  agreement, 
which  was,  in  substance,  that  the  appellee  would  furnish  him  money 
with  which  to  buy  cattle  and  hogs,  and  that  he  would  ship  out  and 
flell  the  same  along  as  he  would  accumulate  small  lots,  and  that  the 
live  stock  so  bought  would  stand  for  the  money  so  advanced,  and  as 
sales  should  be  made  the  net  proceeds  from  the  sales  should  be  paid 
to  the  appellee  and  not  to  Newberry,  and  which  money  should  belong 
to  the  appellee  to  the  extent  necessary  to  cover  the  advances;  that 
the  appellee  would  advance  the  money  by  paying  Newberry's  checks, 
thus  making  an  overdraft  at  the  bank.  This  arrangement  between 
them  was  to  continue  as  long  as  agreeable  to  Newberry  and  the  bank. 
It  did  continue  xmtil  the  appellee's  rights  asserted  in  this  case  ac- 
crued. Newberry  was  insolvent  when  the  agreement  was  made,  and 
with  no  property  subject  to  execution,  and  so  continued  thereafter; 
but  he  adhered  strictly  to  his  agreement  with  the  appellee  bank.  As 
further  security,  and  as  evidenced  by  this  agreement,  Newberry  gave 
the  bank  a  mortgage  on  all  his  cattle  and  hogs  and  on  those  to  be 
bought  with  the  appellee's  money,  on  March  2,  1907,  About  June  10, 
1907,  the  bank  released  this  mortgage,,  for  the  sole  purpose  of  allow- 
ing the  appellant  Davis  &  Hamm  to  obtain  a  mortgage  on  the  cattle 
that  Newberry  then  owned  to  secure  a  loan  they  were  then  making 
him,  with  the  agreement  with  Newberry  that  it  would  not  change  his 
arrangement  with  the  appellee  bank;  ai^  immediately  Newberry  gave 
the  appellee  bank  a  new  mortgage  on  all  the  cattle  to  be  purchased 
with  the  money  furnished  by  it.  The  money  loaned  by  the  appellant 
Davis  k  Hamm  paid  Newberry's  debt  to  this  appellee  bank;  and  soon 
thereafter  Newberry  began  to  buy  more  cattle  with  the  appellee  bank's 
money,  and  on  August  19,  1907,  Newberry  shipped  a  lot  of  cattle 
to  the  market  at  Fort  Wortlf,  Texas,  consigned  to  appellant  Davis  & 
Hamm,  which  Davis  &  Hamm  sold  on  the  open  market  on  August  21, 
1907;  and  the  net  proceeds  of  that  part  of  the  cattle  which  Newberry 
had  bought  with  the  appellee  bank's  money  since  June  10,  1907, 
amounted  to  the  net  sum  of  $1,000.77,  and  was  in  the  possession  of 
appellant  Davis  &  Hamm  on  August  21,  1907,  and  at  which  time  T. 
W.  Trout  sued  Newberry  for  a  debt  and  garnisheed  the  appellant 
Davis  &  Hamm,  who  refused  to  turn  this  money  over  to  the  appellee 
bank  on  their  demand,  but  who  were  informed  that  appellee  bank 
claimed  and  owned  this  money  and  that  Newberry  claimed  no  part 
of  it  as  the  appellee  bank's  advances  to  him  exceeded  these  particular 
proceeds.  Previous  to  this  time  also,  during  that  year,  Newberry  had 
informed  appellant  Davis  &  Hamm  of  his  arrangement  with  the  ap- 
I)ellee  bank.  On  the  15th  of  September,  1907,  Newberry  filed  his 
petition  in  the  District  £!ourt  of  the  United  States  for  the  Eastern 
VoL  IIV  Civil— 37. 
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District  of  Texas,  and  was  adjudged  by  that  court  a  bankrupt  on  Sep- 
tember 17,  1907;  and  on  Octpber  7,  1907,  the  appellant  Gardner  was 
appointed  trustee  of  the  estate  of  said  bankrupt,  and  qualified  imme- 
diately thereafter.  In  October,  1907,  Gardner  as  trustee  demanded  of 
Davis  &  Hamm  the  $1,000.77,  and  they  sent  him  their  check  in  pay- 
ment thereof.  Gardner,  trustee,  and  Trout,  at  the  time  and  previous 
thereto,  each  knew  of  the  bank's  claim  to  the  said  particular  proceeds. 
Trout  had  dismissed  his  garnishment.  There  appears  in  the  record, 
as  offered  by  the  appellant,  the  following  ex  parte  order  of  the  referee 
in  bankruptcy:  "In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Texas.  In  the  matter  of  G.  F.  Newberry,  bank- 
rupt, in  bankruptcy,  at  Sherman,  in  said  district,  on  the  8th  of  Oc- 
tober, 1907.  It  appearing  to  the  court  that  Davis  &  Hamm  Oommis- 
sion  Company  of  Fort  Worth,  Texas,  have  in  their  possession  a  large 
sum  of  money  belonging  to  said  bankrupt's  estate,  to  wit,  $1,000.77, 
it  is  therefore  ordered  that  said  S.  H.  Gardner,  trustee  in  said  bank- 
ruptcy, demand  of  said  Davis  &  Hamm  Commission  Company  said 
sum  of  money.*' 

The  trial  was  by  jury,  and  upon  their  answers  to  the  special  issues 
submitted  judgment  was  entered  by  the  court.  The  judgment  as  en- 
tered on  the  findings  of  the  jury,  omitting  formal  parts,  is:  *^t  is 
adjudged  by  the  court  that  plaintiff.  The  Planters'  National  Bank  of 
Honey  Grove,  Texas,  a  corporation,  recover  of  the  defendants  W.  D. 
Davis  and  A.  B.  Hamm  (composing  the  partnership  Davis  &  Hamm), 
and  S.  H.  Gardner,  trustee  of  the  estate  of  6.  F.  Newberry,  bank- 
rupt, jointly  and  severally,  $1,000.77,  and  that  said  plaintiff  recover 
of  said  Davis  &  Hamm  the  further  sum  of  $20,  being  six  percent 
per  annum  interest  on  $1,000  from  November  16,  1907,  up  to  the 
present  time,  and  that  plaintiff  recover  of  said  Davis  &  Hamm  all 
costs  of  this  suit,  and  that  execution  issue  against  said  Davis  &  Hamm 
for  said  recoveries  against  them;  but  that  no  execution  issue  against 
said  Gardner,  trustee;  but  in  lieu  thereof  it  is  decreed  by  the  court 
that  plaintiff  is  the  owner  of  the  $1,000.77  paid  by  Davis  &  Hamm  to 
Gardner,  trustee  aforesaid,  and  that  said  Gardner,  trustee,  is  not  en- 
titled to  said  money,  and  that  plaintiff  may  present  this  judgment 
to  the  United  States  District  Court  for  the  Eastern  District  of  Texas 
in  the  cause  therein  pending  entitled,  ^n  the  matter  of  the  estate  of 
G.  F.  Newberry,  bankrupt,  in  bankruptcy,'  where  said  money  is  on 
deposit,  as  authority  for  said  Bankrupt  Court  to  pay  over  said  mwiey 
to  plaintiff.  It  is  further  decreed  that  should  said  Davis  &  Hamm 
discharge  this  judgment,  then  sfaid  recovery  against  said  Gardner, 
trustee,  inure  to  their  benefit  and  subrogate  them  to  the  rights  of 
plaintiff;  and  should  plaintiff  receive  from  said  Bankrupt  Court  or 
from  said  Gardner  any  of  said  $1,000.77,  the  same  shall  be  a  credit 
on  said  recoveries  against  Davis  &  Hamm."  Froni  this  judgment  the 
appellants  have  bought  the  case  on  appeal  to  have  the  same  revised 
for  the  errors  assigned. 

After  stating  the  case. — ^By  the  first  assignment  of  error  it  is  con- 
tended that  the  court  erred  in  overruling  the  *  plea  of  the  trustee  in 
bankruptcy  to  the  jurisdiction  of  the  court  over  his'  person  and  the 
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subject  matter  of  this  suit.  We  do  not  think  this  was  error  in  a 
proceeding  of  the  instant  kind.  The  appellee  having  furnished  New- 
berry the  money  to  buy  the  cattle,  under  an  agreement  that  it  should 
have  a  lien  on  the  cattle  and  that  they  should  stand  as  security  for 
the  advances,  and  that  as  Newberry  should  sell  the  cattle  the  pro- 
ceeds should  be  paid  direct  to  appellee  and  should  be  the  money  of 
appellee  so  far  as  necessary  to  reimburse  it  for  such  advances,  such 
agreement  is  valid  between  tlie  parties  and  as  to  volunteers  and  per- 
sons having  notice  thereof,  and  entitles  appellee  to  the  proceeds  of  the 
cattle  when  sold.  3  Pomeroy,  Eq.  Juris.,  sec.  1235;  4  Cyc,  43;  19 
Am.  ft  Eng.  Ency.,  14;  Fourth  Street  Bank  v.  Yardley,  165  U.  S., 
634  (41  L.  Ed.,  855) ;  Atchison,  T.  &  S.  P.  By.  Co.  v.  Hurley,  153 
Fed.,  503.  By  giving  such  effect,  and  we  think  it  should  be,  to  the 
intent  and  purpose  of  the  agreement  alleged,  and  we  think  sufficiently 
proved,  between  appellee  and  Newberry  about  the  particular  funds  in 
the  hands  of  Davis  &  Hamm,  then  appellee  could  maintain  an  action 
against  the  trustee  and  Davis  &  Hamm,  who,  having  knowledge  of  its 
rights  to  the  property,  interfered  with  its  rights,  because  of  the  fact 
that  appellee  would  not  claim  through  the  estate  of  the  bankrupt,  but 
adversely  to  it.  Being  an  adverse  claimant  to  the  particular  fund  in 
controversy,  and  the  possession  of  the  trustee  in  bankruptcy  of  the 
money  not  being  disturbed  nor  sought  to  be  disturbed,  nor  the  pro- 
ceedings in  the  bankruptcy  court  interfered  with  nor  sought  to  be  in- 
terfered with,  then  we  think  the  court  in  which  this  suit  was  brought 
had  jurisdiction  to  try  and  determine  the  controversy  between  the 
parties  and  to  adjust  and  settle  the  rights  of  the  parties  to  the  par- 
ticular property  or  fund.  Skilton  v.  Coddington,  185  N.  Y.,  80,  77 
N.  E.,  790;  Frank  v.  Vollkommer,  205  U.  S.,  521  (51  L.  ed.,  911); 
Eyster  v.  Gaff,  91  TJ.  S.,  621  (23  L.  ed.,  403).  Appellant  Davis  & 
Hamm,  holding  the  particular  fund  as  the  agent  of  G.  F.  Newberry, 
and  with  full  knowledge  of  appellee's  rights  thereto  and  of  Newberry's 
consent  and  agreement  that  the  particular  fund  should  be  the  money 
of  appellee  and  be  paid  by  them  direct  to  the  appellee,  and  demand 
upon  them  for  the  money  having  been  made  by  appellee  previous  to 
the  delivery  by  them  of  the  money  to  the  trustee,  and  having  surren- 
dered the  particular  fund  to  the  trustee  after  such  knowledge  and 
demand,  without  the  consent  of  appellee  or  Newberry,  were  proper 
parties  to  the  suit,  and  appellee  had  the  right  to  make  them  parties. 
Cobb  V.  Barber,  92  Texas,  309,  47  S.  W.,  963.  Appellee  could  not 
force  Davis  ft  Hamm  into  the  Bankrupt  Court.  Bardes  v.  Bank,  178 
U.  S.,  524.  That  Gardner  as  trustee  could  be  sued  in  the  case  we 
think  is  clear  from  the  Act  of  Congress  of  August  13,  1888,  4  Fed. 
Stat  Ann.,  p.  387,  which  provides  "that  every  receiver  or  manager  of 
any  property,  appointed  by  any  court  of  the  United  States,  may  be 
sued  in  respect  of  any  act  or  transaction  of  his  in  carrying  on  the 
business  connected  with  such  property,  without  the  previous  leave  of 
the  conrt  in  which  such  receiver  or  manager  was  appointed;  but  such 
suit  shall  be  subject  to  the  general  equity  jurisdiction  of  the  court  in 
which  such  receiver  or  manager  was  appointed,  so  far  as  the  same 
shall  be  necessary  to  the  ends  of  justice.^'  A  trustee  in  bankruptcy 
is  appointed  by  a  ''court  of  the  IJnited  States,*'  and  comes  clearly 
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within  the  meaning  of  the  Act.  The  portion  of  the  Act  reserving  in 
tlie  court  appointing  the  "manager  of  any  property*^  a  general  equity 
right  to  protect  against  injustice,  we  think,  shows  that  it  was  the  in- 
tention of  Congress  to  allow  disputes  about  and  adverse  claims  to  the 
property  to  be  litigated  in  couiis  other  than  the  one  appointing  the 
manager  or  receiver.  The  judgment  as  rendered  in  this  case  does  not 
disturb  the  possession  of  the  bankrupt  court ;  it  only  provides  lor  a 
certification  to  that  court  for  observance  in  so  far  as  just  and  equi- 
table. 

It  appears  in  the  record  that  the  trustee,  Gardner,  by  supplemental 
answer  sought  as  affirmative  relief  to  have  an  order  dismissing  a 
garnishment  against  this  particular  property,  sued  out  by  T.  W. 
Trout,  set  aside,  and  that  he  be  subjected  to  the  garnishing  creditors' 
rights  and  the  court  to  enforce  this  right.  Tliis  would  appear,  though 
we  do  not  undertake  to  so  rule,  to  be  a  waiver  of  his  objection  to 
jurisdiction  of  the  court  over  him.  Slater  v.  Trostel,  21  S.  W.,  285; 
Douglas  V.  Baker,  79  Texas,  499,  15  S.  W.,  801. 

By  the  second  assignment  of  error  it  is  claimed  that  the  court  erred 
in  overruling  the  plea  of  privilege  urged  by  appellant  Davis  &  Hanun. 
It  appears  that  the  plea  of  privilege  was  heard  and  overruled  on  Feb- 
ruary 4,  1907,  and  that  permission  was  granted  to  amend  the  answer 
February  26,  1907.  The  record  failing  to  show  the  contents  of  the 
first  answer,  we  would  be  required  to  indulge  the  presumption  in  favor 
of  the  correctness  of  the  ruling  of  the  trial  court.  The  first  answer 
may  or  may  not  have,  for  aught  the  record  shows,  admitted  facts 
which  showed  jurisdiction,  or  contained  a  cross-bill  which  of  itself 
would  have  waived  the  plea.  Presumptions  are  in  favor  of  the  judg- 
ment rendered,  unless  such  state  of  facts  is  shown  as  to  enable  the 
appellate  court  to  say  the  ruling  was  error.  Punderson  v.  Love,  3 
Texas,  at  p.  63;  Pieice  v.  Pierce,  21  Texas,  469.  But  even  if  it 
should  be  held  that  the  plea  had  not  been  waived,  and  that  the  bill 
of  exception  is  sufficient  to  so  show,  nevertheless  it  appears  that  ap- 
pellant Gardner  resided  in  Fannin  County,  and  therefore  appellee  had 
the  right  to  sue  all  the  parties  in  this  case  in  the  county  of  Gardner's 
residence.  Article  1194.  subd.  4,  Bev.  Stats.;  Cobb  v.  Barber,  92 
Texas,  309,  47  S.  W.,  963. 

Assignments  numbers  three  to  six  inclusive  are  overruled.  We  think, 
as  determined  in  the  first  assignment,  that  the  agreement  between  ap- 
pellee and  Newberry  was  legally  sufficient  to  give  appellee  the  right  to 
the  particular  fund  in  the  hands  of  Davis  &  Hamm.  If  the  agree- 
ment so  made  between  appellee  and  Newberry  had  been  allowed  to  be 
carried  out  as  intended  by  them,  and  not  interrupted  by  appellants, 
the  effect  of  this  intention  and  purpose  would  have  given  to  appellee 
the  power  to  collect.  This  would  constitute  a  sufficient  transfer  of 
interest  to  maintain  a  recovery.  See  Bolison  v.  Hope,  18  Texas,  446; 
Crews  V.  Harlan,  99  Texas,  93.  Equity  looks  upon  that  as  done 
which  ought  to  have  been  done.  This  agreement  would  be  valid 
though  wholly  verbal,  or  if  part  verbal  and  part  written.  3  Pomeroy, 
Eq.  Juris.,  section  1237.  Tlie  evidence  was  sufficient  to  warrant  the 
finding  returned  by  the  jury,  and  the  court  did  not  err  in  submitting 
the  issue  as  submitted  to  the  jury.    The  transaction  between  plaintiff 
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and  Newberry  was  not  a  preference  in  violation  of  the  bankruptcy 
act,  nor  invalid  for  want  of  further  record.  Eason  v.  Garrison^  36 
Texas  Civ.  App.,  574,  82  S.  W.,  800;  Hall  v.  Keating,  33  Texas  Civ. 
App.,  526,  77  S.  W.,  1054;  Mercer  v.  Mercer,  74  S.  W.,  285;  Kauf- 
man V.  Treadway,  195  U.  S.,  271  (49  L.  ed.,  190);  Thompson  v. 
Fairbanks,  196  U.  S.,  516  (49  L.  ed.,  577);  Humphrey  v.  Tatman, 
198  U.  S.,  91  (49  L.  ed.,  956). 

We  do  not  think  that  the  seventh  and  eighth  assignments  could  be 
sustained,  and  they  are  overruled. 

The  garnishment  by  Trout,  even  if  it  had  been  reserved  to  the 
trustee  in  bankruptcy  instead  of  being  dismissed,  could  not  avail 
against  the  prior  rights  of  the  plaintiff;  and  the  ninth  assignment  is 
overruled.  Trout  dismissed  his  garnishment.  Both  Trout  and  the 
trustee  had  notice  of  the  appellee's  claim  to  the  particular  proceeds. 
Carter-Battle  Grocer  Co.  v.  Jackson,  18  Texas  Civ.  App.,  353,  45  S. 
W.,  615;  Smith  v.  Bank,  40  S.  W.,  1038;  Smith  v.  Railway  Co.,  39 
S.  W.,  969. 

Finding  no  reversible  error  in  the  case,  we  are  of  the  opinion  that 
the  same  should  be  affirmed. 

Affirmed. , 

Writ  of  error  refused. 


W.  H.  Turner  v.  W.  H.  Patterson  bt  al. 

Decided  March  25,  1009. 

1. — Injiuetlon — Venue. 

An  action  to  stay  proceedings  at  law  must  be  brought  in  the  county  where 
such  suit  is  pending.     Rev.  Sta^.,  art.  1194,  subd.  17. 

8. — lajnnetlon. 

Injunction  to  restrain  the  bringing  of  a  suit  will  not  lie  on  grounds  available 
as  a  defence  to  the  action  when  brought. 

8. — Same— Appeal. 

Injunction  can  not  be  made  to  serve  the  purposes  of  an  appeal  from  a 
judgment,  nor  lie  on  grounds  which  complainant  could  have  urged  to  defeat 
its  recovery. 

Appeal  from  the  District  Court  of  Borden  County.  Tried  below 
before  Hon.  James  L.  Shepherd. 

J.  H.  Peebles,  Turney  &  Lewis  and  Morrison  &  Morrison,  for  ap- 
pellant.— ^Appellant  having  shown  in  his  petition  that  he  was  entitled 
to  the  equitable  relief  prayed  for,  the  District  Court  of  Borden 
County  had  jurisdiction  as  a  court  of  chancery  over  the  subject  mat- 
ter of  the  suit,  to  wit:  cancellation  of  note  and  interest,  of  nineteen 
other  premiums  of  like  amount,  and  of  the  policy  calling  for  such  in- 
stallment premiums,  or,  regardless  of  the  amount  in  controversy,  and 
having  acquired  jurisdiction,  it  could  adjudicate  all  the  issues  in  the 
case,  presence  of  all  the  parties  being  necessary  thereto.  Bev.  Stats., 
art.  1194,  subd.  7;  Anderson  Co.  v.  Kenneday,  58  Texas,  616;  Day 
y.  Chambers,  6S  Texas,  195;  Chambers  v.  Cannon,  62  Texas,  293; 
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Willis  V.  Gordon,  22  Texas,  243;  Witt  v.  Kaufman,  25  Texas  Supp., 
384;  Stein  v.  Frieberg,  64  Texas,  271. 

Curtis  Hancock,  for  appellee. — Jurisdiction  having  attached  in  the 
County  Court,  the  defendant  could  plead  therein  any  equities  he 
might  have.  Hendrick  v.  Cannon,  2  Texas,  259;  Winnie  v.  Grayson, 
3  Texas,  429 ;  Cook  v.  Baldrich,  29  Texas,  250 ;  Hugo  &  Smitzer  y. 
Dignowitty,  1  App.  C.  C.  (White  &  W.),  par.  158. 

Subdivision  7,  article  1194,  Bevised  Statutes,  fixing  venue  in  cases 
of  fraud  in  the  countv  where  such  fraud  is  committed,  is  controlled 
by  subdivision  17  of  the  same  article,  wherein  the  venue  of  injunc- 
tion suits  staying  the  proceedings  in  any  pending  suit  is  fixed  in  the 
county  where  such  suit  is  pending.  Montague  County  v.  MeadowB, 
31  S.  W.,  694;  Galveston  By.  Co.  v.  Dowe,  70  Texas,  4;  Seele  v. 
State,  1  Texas  Civ.  App.,  495;  Capps  v.  Leachman,  35  S.  W.,  396; 
Texas  Trunk  By.  Co.  v.  Lewis,  81  Texas,  8;  Stone  v.  Byars,  32  Texas 
Civ.  App.,  154. 

HODGES,  Associate  Justice. — This  appeal  is  from  a  judgment 
dissolving  a  temporary  restraining  order  theretofore  issued,  and  refus- 
ing a  writ  of  injunction. 

On  December  9,  1907,  the  appellant  filed  in  the  District  Court  of 
Borden  County  his  petition  for  an  injunction,  alleging,  in  substance, 
the  following  facts:  That  W.  H.  Patterson,  one  of  the  appellees,  re- 
sides in  Dallas  County  and  is  the  manager  of  the  Hartford  Life  In- 
surance Company,  a  foreign  corporation  engaged  in  the  business  of 
writing  life  insurance  in  Texas;  that  the  other  defendants,  W.  L. 
Evans  and  M.  J.  Thornton,  are  also  agents  of  said  company,  and  re- 
side/in  Borden  County,  Texas;  that  on  or  about  the  9th  day  of  Oc- 
tober, 1907,  the  said  Patterson  induced  plaintiff  to  buy  a  policy  of 
insurance  for  an  annual  premium  of  $174.50,  representing  that  in 
consideration  of  said  premium  the  insurance  company  would  issue  to 
him  a  policy  on  his  life  for  $5,000  which  would  insure  his  life  for  that 
sum  for  twenty  years,  and  at  the  expiration  of  that  time  said  sum 
would  be  paid  to  plaintiff  in  cash  if  he  were  then  living;  that  this 
representation  was  made  by  the  defendants  to  plaintiff  at  the  time  and 
place  aforesaid,  to  induce  him,  and  did  induce  him,  to  contract  and 
agree  with  the  defendants,  as  agents  of  the  corporation  aforesaid,  to 
buy  such  $5,000  insurance  policy.  Belying  upon  the  promise  that  he 
would  obtain  a  policy  payable  to  him  at  the  end  of  twenty  years,  in 
consideration  thereof  he  executed  his  note,  dated  February  12,  1907, 
for  $174.50,  payable  to  the  order  of  W.  H.  Patterson  at  Dallas, 
Texas,  on  tlie  1st  day  of  July  thereafter,  without  grace,  said  note  to 
bear  interest  after  maturity  at  ten  percent  per  annum,  and  also  pro- 
viding for  the  payment  of  attorney's  fees  if  it  should  be  placed  in  the 
hands  of  an  attorney  for  collection.  Plaintiff  further  alleges  that 
after  he  signed  said  note,  and  before  its  delivery  to  Patterson,  Evans 
and  Thornton,  two  of  the  flefendants  in  the  suit,  signed  the  same  as 
sureties,  writing  their  names  on  the  back  thereof,  and  then  deUvered 
the  note  to  Patterson ;  that  when  the  insurance  policy  which  he  under- 
stood he  was  to  receive  from  the  agents  of  the  insurance  company  was 
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tendered  to  him  in  fulfilment  of  his  said  contract  and  agreement^  he 
found  that  it  was  not  such  as  he  had  contracted  f or^  but  that  it  was 
merely  one  which  would  become  non-premium  bearing  after  twenty 
years,  and  payable  only  upon  his  death;  that  he  thereupon  returned 
the  tendered  policy  and  demanded  the  surrender  of  his  note,  but  that 
the  appellees  refused  to  surrender  the  note,  though  the  consideration 
had  wholly  failed.  He  further  avers  that  Patterson,  with  full  knowl- 
edge of  all  the  facts  alleged,  wrongfully  and  fraudulently  withheld 
said  note  from  him,  and  on  or  about  June  19,  1907,  deposited  the 
same  with  the  American  Exchange  National  Bank  of  Dallas,  Texas, 
for  collection,  which  bank  thereupon  forwarded  the  same  to  a  bank  at 
Gail,  in  Borden  County,  for  collection;  that  after  appellant  had 
learned  that  the  note  was  at  the  Gail  bank  his  attorney  at  once  pro- 
ceeded to  prepare  and  file  suit  against  the  necessary  parties  to  cancel 
the  note;  that  when  Thornton,  one  of  the  appellees,  learned  that  said 
suit  was  in  course  of  preparation,  and  in  order  to  prevent  the  fraud 
from  being  exposed  in  Borden  County  and  injuring  his  business,  he 
did,  on  June  26th,  as  a  mere  volunteer,  pay  ott  and  extinguish  the 
note,  and  that  Patterson  received  the  proceeds  thereof  before  action 
could  be  taken  in  the  said  suit.  Plaintiff  alleges  that  he  is  informed 
and  believes  and  charges  the  fact  to  be  that  the  note  was  by  the  Gail 
bank  stamped  "Paid,  June  26,  1907,''  the  day  Thornton  paid  the 
same  with  his  personal  check.  He  further  charges  as  a  fact  that 
several  days  aftef  said  note  was  paid  and  canceled  as  aforesaid, 
Thornton  had  said  Gail  bank  make  on  said  note  the  following  entry: 
"Paid  by  M.  J.  Thornton.  J.  D.  Brown,  Cashier.''  Appellant  alleges 
that  if  he  is  in  error  in  stating  that  Patterson  deposited  said  note  with 
the  American  Exchange  National  Bank  at  Dallas,  Texas,  for  collec- 
tion, he  then  avers  that  Patterson  negotiated  said  note  in  due  course 
of  trade  to  the  American  Exchange  National  Bank  of  Dallas,  Texas, 
to  which  said  Thornton  as  surety,  or  volunteer,  or  as  both,  paid  said 
note  as  aforesaid,  extinguishing  same.  The  appellant  further  avers 
that  if  Thornton  as  surety,  and  not  as  a  volunteer,  paid  said  note 
without  the  frauds  complained  of,  then  in  that  event  only  the  cause 
of  action  arose  in  his  favor  against  plaintiff  upon  an  implied  promise 
to  pay  him  the  money  paid  by  Thornton  upon  the  note.  He  denies 
that  he  ever  promised  in  writing  to  pay  said  Thornton,  or  any  one 
else  in  Dallas  County,  Texas,  the  money  by  him  paid  on  said  note, 
and  denies  that  any  of  the  statutory  exceptions  exist  authorizing  any 
suit  beyond  Borden  County,  and  in  Dallas  County,  against  plaintiff 
by  any  of  defendants  in  reference  to  said  note  or  on  said  implied 
promise,  and  claims  the  statutory  right  to  be  sued  in  the  justice  pre- 
cinct and  county  of  his  residence.  He  further  avers  that  after  the 
satisfaction  of  said  note  by  Thornton  the  defendants  entered  into  some 
kind  of  a  false  and  fraudulent  arrangement  wherein  said  Thornton 
returned  said  extinguished  note  to  Patterson,  and  the  latter  thereupon 
fraudulently  pretending  that  the  note  was  valid  and  unextinguished, 
after  having  sold  it  to  the  American  Exchange  National  Bank  of 
Dallas,  or  received  payment  thereof,  instituted  a  suit  in  the  Justice 
Court  of  precinct  No.  1  in  Dallas  County  on  July  10,  1907,  against 
the  appellant  on  said  note;  that  the  case  was  postponed  from  time  to 
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time  at  the  instance  of  said  Patterson  or  his  attorney,  and  was  not 
called  for  trial  until  October  29,  1907,  on  which  day  Patterson  recov- 
ered a  judgment  in  said  Justice  Court  against  the  appellant  in  said 
suit;  that  on  or  about  October  9,  1907,  appellant  presented  to  Hoil 
James  L.  Shepherd,  judge  of  the  District  Court  of  Borden  County,  his 
original  petition  praying  for  a  writ  of  injunction  against  the  said 
Patterson  to  restrain  him  from  prosecuting  to  judgment  the  afore- 
said suit  while  pending  in  the  Justice  Court,  and  restraining  said  de- 
fendant M.  J.  Thornton  from  instituting  suit  against  plaintiff  on  said 
implied  promise,  said  original  petition  containing  the  same  allega- 
tions hereinabove  made,  as  well  as  other  allegations  hereinafter  set 
forth;  that  Hon.  James  L.  Shepherd,  being  constantly  engaged  with 
his  official  work  in  other  counties  in  his  district,  could  not,  for  lack 
of  time,  consider  the  petition,  and  did  not  do  so  until  the  7th  of  No- 
vember, 1907,  at  which  time  he  did  affix  his  fiat  directing  the  issu- 
ance of  the  writs  in  said  petition  prayed  for,  upcm  plaintiff's  entering 
into  a  bond  of  $500;  that  as  the  result  of  the  delay  by  the  district 
judge  above  mentioned,  judgment  was  obtained  by  said  Patterson 
against  appellant  in  the  Justice  Court  on  the  29th  of  October,  1907, 
the  restraining  order  referred  to  being  too  late  to  prevent  the  prose- 
cution of  the  suit  in  said  cause.  He  further  alleges  that  as  a  result 
of  the  delay  in  the  matter  of  the  issuing  of  the  restraining  order,  he 
was  forced  to  prosecute  an  appeal  to  the  County  Court  of  Dallas 
County,  Texas,  from  a  judgment  rendered  against  him  in  the  Justice 
Court,  in  order  to  avoid  the  issuance  and  levy  of  a  writ  of  execution 
upon  his  property,  and  the  cause  is  now  pending  in  said  County 
Court  on  appeal.  He  further  avers  that  the  case  was  tried  by  the  jus- 
tice of  the  peace,  and  a  judgment  arbitrarily  rendered  against  him 
on  said  note  in  October,  1907,  although  the  justice  of  the  peace  saw 
that  said  note  was  paid  and  had  been  extinguished,  and  lor  which 
reason  the  same  could  not  legally,  and  ought  not  to,  have  served  as  a 
basis  for  a  suit.  He  alleges  that  he  did  not  read  the  application  for 
a  policy  of  life  insurance  before  signing  the  same,  for  the  reason  that 
he  was  deterred  from  so  doing  by  the  false  and  fraudulent  represen- 
tations made  by  Evans,  who  stated  to  him  at  the  time  that  it  was  all 
right  and  there  was  no  use  in  reading  it;  that  he  has  never  read  any 
application  for  such  policy,  nor  for  any  policy  offered  to  him  by  the 
Hartford  Life  Insurance  Company  or  any  of  its  agents.  He  further 
alleges  fraud  and  deceit  practiced  upon  him  by  Patterson,  Evans  and 
Thornton,  for  the  purpose  of  procuring  the  execution  of  the  aforesaid 
note  and  his  promise  to  pay  nineteen  other  annual  premiums  upon 
said  policy  of  insurance,  and  claims  that  unless  restrained  by  a  writ 
of  injunction  Patterson  will  further  prosecute  his  suit  against  appel- 
lant in  the  County  Court  of  Dallas  County,  where  the  case  is  pending 
on  appeal,  he  having  filed  an  appeal  bond  for  the  purpose  of  prevent- 
ing an  execution  being  issued  against  him;  and  that  Thornton  will 
institute  suit  against  liim  on  said  implied  promise,  and  prosecute  the 
same  to  judgment.  He  alleges  that  the  suit  against  him  in  the  Jus- 
tice Court  of  Dallas  County  was  fraudulently,  instituted  upon  the 
ground  that  said  note  contained  a  promise  to  pay  in  Dallas,  and  he 
alleges  the  fact  to  be  that  Thornton  paid  the  note  in  Borden  County 
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and  it  was  thereafter  transmitted  to  Dallas.  He  also  alleges  that  the 
Hartford  Life  Insurance  Company  will  institute  suit  against  him  upon 
his  refusal  to  pay  any  or  all  of  the  remaining  premiums  stipulated  in 
the  policy  of  insurance.  He  claims  collusion  and  confederation  among 
all  of  the  appellees  for  the  purpose  of  collecting  from  him  the  money 
stipidated  to  be  paid  in  the  note  and  the  annual  premiums  provided 
for  in  the  policy  of  insurance.  He  asks  that  all  of  the  appellees,  in- 
cluding the  Hartford  Life  Insurance  Company,  be  enjoined;  that  Pat- 
terson be  enjoined  from  prosecuting  his  suit  against  him  in  the 
Couniy  Court  of  Dallas  County  upon  the  note;  that  Thornton  be  en- 
joined from  suing  him  on  the  pretended  implied  promise  by  him  to 
repay  the  money  paid  by  Thornton  on  the  note;  that  the  Hartford 
Life  Insurance  Company  be  enjoined  from  suing  for  said  nineteen 
premiums  or  any  of  them;  and  that  the  defendants  be  required  to 
bring  into  court  the  note  and  policy  of  life  insurance  for  cancellation. 

The  record  shows  that  a  temporary  writ  of  injunction  had  been  is- 
sued by  the  Hon.  James  L.  Shepherd,  during  vacation,  before  the  reg- 
ular term  of  court. 

All  of  the  parties  defendant  in  the  suit  answered,  all  disclaiming' 
any  interest  in  the  subject  matter  in  controversy,  the  note  sued  on, 
except  Patterson.  The  latter  claimed  the  privilege  of  being  sued  in 
the  county  of  his  residence,  which  is  Dallas  County,  Texas,  and  spe- 
cially pleaded  the  pendency  of  the  proceeding  sought  to  be  stayed  in 
Dallas  County  and  objecting  to  the  venue.  He  also  filed  general  and 
special  exceptions  to  the  petition,  and  further  answered  by  general 
and  special  denial.  The  Hartford  Life  Insurance  Company  disclaims 
any  right,  title  or  interest  to  the  matter  in  controversy,  and  says,  with 
reference  to  the  policy  referred  to,  tliat  under  the  contract  between 
the  plaintiff  and  the  defendant,  by  virtue  of  which  the  policy  of  in- 
surance was  issued,  it  was  at  all  times,  and  is,  optional  with  the  plain- 
tiff as  to  whether  or  not  he  desires  to  pay  the  nineteen  annual  pre- 
miums called  for  in  the  same;  that  he  is  under  no  obligation  to  pay 
the  same  unless  he  elects  to  do  so  for  the  purpose  of  keeping  his  pol- 
icy in  force;  that  it  never  asserted  and  does  not  now  assert  and  does 
not  intend  in  the  future  to  assert  tliat  there  is  any  obligation  on  the 
part  of  plaintiff  to  pay  any  of  those  premiums.  W.  L.  Evans  answered 
disclaiming  any  right,  title,  claim  or  interest  in  the  matter  in  con- 
troversy; says  that  he  makes  no  claim  against  the  plaintiff  on  the 
note  described  in  the  plaintiff's  pleadings,  and  did  nof  claim  any  in- 
terest therein  at  the  date  of  the  institution  of  this  suit  or  at  any  other 
time.  In  addition  to  the  disclaimer,  he  pleads  general  denial  as  to 
the  charges  of  fraud.  Thornton  also  disclaims  any  right,  title,  claim 
or  interest  to  any  of  the  matter  in  controversy,  and  says  that  he  makes 
no  claim  against  the  plaintiff  on  the  note  described  in  the  pleadings, 
and  did  not  claim  any  interest  therein  at  the  date  of  the  institution 
of  this  suit.  He  further  denies  the  charges  of  fraud  and  conspiracy 
alleged  in  the  petition. 

From  a  judgment  sustaining  the  general  and  special  exceptions  and 
dismissing  the  petition,  this  appeal  is  prosecuted. 

The  principal  purpose  of  this  suit  being  to  stay  proceedings  in  a 
suit  pending  in  Dallas  County,  and  having  failed  to  state  any  cause 
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of  action  against  the  parties  defendant  who  did  not  reside  in  that 
county,  the  court  properly  sustained  the  objections  to  the  venu^.  Ar- 
ticle 1194,  subdivision  17  of  the  Hevised  Statutes,  fixes  the  venue  of 
actions  to  stay  proceedings  in  any  suit  in  the  county  where  the  suit 
is  pending.  It  also  appears  from  this  petition  that  it  seeks  to  ha?e 
the  application  for  injunction  serve  the  purposes  of  an  appeal.  That 
this  is  not  permissible  is  well  settled  in  this  State.  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Ware,  74  Texas,  47,  11  S.  W.,  918;  Texas  Mei.  By. 
Co.  V.  Wright,  88  Texas,  350,  31  S.  W.,  614;  Beer  v.  Ijandman,  88 
Texas,  457,  31  S.  W.,  808.  The  grounds  alleged  as  a  basis  for  the 
issuance  of  a  writ  of  injunction  were  available  as  defenses  in  the  suit 
then  pending,  or  any  of  the  suits  thereafter  expected.  If  by  reason 
of  his  failure  to  interpose  those  defenses  at  the  proper  time  a  situation 
has  arisen  in  which  the  appellant  is  deprived  of  any  of  them,  he  fails 
to  state  facts  indicating  that  anything  other  than  his  own  negligence 
was  the  cause. 

We  think  the  court  properly  refused  the  writ,  and  the  judgment  is 
therefore  affirmed. 

Affirmed. 


Goodwin  &  McFabland  v.  A.  G.  Burton  et  al. 

Decided  March  26«  1909. 
1. — ^Venue — ^Prlvileff^— Xisjoindcr — ^Parties. 


Where  suit  was  on  a  note  against  the  makers  and  the  independent 
executrix  of  an  endorser,  and  was  brought  in  the  county  of  the  latter's  residence, 
and  the  evidence  and  findings  were  that  the  note  was  transferred  by  the  deceased 
endorser  to  the  plaintiff  in  payment  of,  or  as  security  for,  a  debt  due  him  by 
deceased,  the  plaintiff  became  the  legal  holder  and  owner  in  either  event,  and 
could  maintain  a  suit  against  the  deceased  endorser  if  he  were  living,  and  against 
his  executrix  after  his  death;  and  while  the  latter  was  not  a  necessary  party 
she  was  a  proper  party,  and  pleas  by  the  makers  of  the  note  of  privilege  to 
be  sued  in  the  comity  of  their  residence  and  of  misjoinder  of  parties,  were 
properly  overruled. 

2. — ^Hotes — ^Hon  ett  faotnm — ^Delivery — ^Xnnooent  Pnrohater. 

Where  the  makers  signed  the  note  and  placed  it  in  the  possession  of  the 
payee  who  became  the  endorser,  and  under  their  plea  of  non  est  factum  the 
evidence  presented  only  the  issue  of  delivery,  they  could  not  be  heard  to  say, 
as  against  an  innocent  purchaser  from  the  payee,  that  the  note  was  never 
executed  because  not  delivered  to  the  payee,  and  the  plea  was  properly  overruled. 

8. — ^Deliyery— Pottetsion  by  Payee— Innocent  Pnrohaser. 

The  makers  of  a  note  in  placing  it  in  the  payee's  safe  or  in  a  safe  under 
his  control,  put  the  payee  in  poHsossion:  and  an  agreement  between  the  parties 
that  the  payee  should  hold  the  note  until  an  examination  of  tlie  books  of  the 
business  purchased  by  the  makers  should  determine  what  amount,  if  any, 
they  should  be  credited  with,  could  not  affect  one  who  purchased  the  note  from 
the  payee  witliout  notice  of  the  agreement. 

4. — ^Aiilgnment  of  Error. 

An  assignment  of  error  complaining  of  the  verdict  on  the  ground  that  it 
is  contrary  to  the  evidence  is  too  general  to  require  consideration. 

Appeal  from  the  District  Court  of  Anderson  County.     Tried  below 
before  Hon.  B.  H.  Gardner. 
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0.  B.  Whitley  and  Jno.  F.  Weeks,  for  appellants. — ^In  an  action  on 
a  note  payable  to  A  and  delivered  to  B  for  collection,  with  instruc- 
tions to  apply  the  funds  wlien  collected  to  A's  indebtedness,  said  note 
having  been  endorsed  in  blank,  and  after  A's  death  B  could  not  make 
the  administrator  of  A  a  party  defendant  and  give  jurisdiction  to  the 
court  over  the  persons  of  the  makers  of  said  note  at  a  place  other  than 
their  residence.  Article  1194,  Sayles'  Statute;  Blum  v.  Boot  &  Dow, 
2  Texas  App.  Civ.  Cases,  98;  United  States  F.  &  6.  Co.  v.  Foesati, 
97  Texas,  603;  Holloway  v.  Blum,  60  Texas,  625;  Chaison  v.  Beau- 
cham,  12  Texas  Civ.  App.,  112. 

The  court  erred  in  overruling  the  defendants*  (Goodwin  and  Mc- 
Farland)  plea  of  misjoinder  of  parties  because  the  uncontroverted 
facts  were  to  the  effect  that  the  plaintiff,  A.  G.  Bui*ton,  did  not  own 
the  notes,  and  that  he  was  not  authorized  by  Pickens  to  sue  on  them, 
but  upon  the  other  hand  they  were  the  property  of  Pickens  at  the  time 
of  his  death,  and  Burton  held  them  only  for  collection  and  was  not 
authorized  to  sue.  United  States  F.  &  G.  Co.  v.  Fossati,  97  Texas, 
503;  Christi  v.  Gonter,  26  Texas,  700;  Holloway  v.  Blum,  60  Texas, 
625. 

N.  B.  Morris  and  Thos.  B.  Oreenwood,  for  appellees. 

PLEASANTS,  Chief  Justice. — ^This  suit  was  brought  by  appellee 
Burton  against  A.  A.  Goodwin  and  E.  J.  McFarland,  makers,  and 
against  Mrs.  MoUie  E.  Pickens,  independent  executrix  of  the  last  will 
of  S.  N.  Pickens,  deceased,  who  was  endorser,  of  two  notes  for  $493.27 
each,  executed  January  30,  1907,  and  payable  te  S.  N.  Pickens  or 
order  six  and  twelve  months  after  date  respectively,  with  interest  at 
ten  percent  per  annum  and  ten  percent  attorney's  fees  in  event  de- 
fault should  be  made  in  the  payment  of  said  notes  at  maturity.  The 
petition  alleged  the  execution  and  delivery  of  the  notes,  their  transfer 
by  S.  N.  Pickens  to  plaintiff  for  a  valuable  consideration  on  June  19, 
1907,  without  notice  to  plaintiff  of  any  defense  which  the  makers 
might  have  te  same,  and  the  failure  and  refusal  of  defendante  te  pay 
same  though  often  requested  so  to  do.  Becovery  was  asked  against  all 
of  the  defendants  for  the  amoimt  of  the  principal  and  interest  due 
upon  said  notes  and  the  ten  percent  attorney's  fees  as  therein  provided. 

The  defendants  Goodwin  and  McFarland  filed  plea  of  privilege  to 
be  sued  in  Palo  Pinto  County  where  they  both  reside,  and  in  connec- 
tion with  and  support  of  said  plea  of  privilege  they  also  filed  the  fol- 
lowing plea:  "Now  comes  A.  A.  Goodwin  and  E.  J.  McFarland,  two 
of  the  defendante  in  the  above  styled  and  numbered  cause,  and  say 
that  the  plaintiff  can  not  prosecute  this  suit  against  these  defendants, 
viz.,  Mrs.  MoUie  J.  Pickens,  executrix  of  S.  N.  Pickens,  deceased,  and 
A.  B.  Goodwin  and  E.  J.  McFarland,  jointly,  because  there  is  not,  nor 
can  there  be,  any  joint  cause  of  action  existing  against  them;  that  if 
in  this  cause  there  could  be  a  cause  of  action  at  all,  it  would  first  be 
against  Mrs.  MoUie  J.  Pickens,  the  administratrix  of  the  estete  of  S. 
N.  Pickens,  deceased,  and  that  no  suit  could  be  brought  against  her 
at  this  time  because,  as  these  defendants  are  informed  and  verily  be- 
lieve and  now  charge  the  fact  to  be,  the  pretended  claim  against  her 
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by  the  endorsement  of  the  said  S.  N.  Pickens,  deceased,  of  the  note 
herein  sued  on,  which  has  not  in  due  form  been  presented  to  her  as 
said  executrix  and  that  the  same  has  not  been  refused  by  her,  and  if 
the  same  is  not  a  binding  obligation  against  the  deceased  S.  N. 
Pickens,  then  this  court  could  have  no  jurisdiction  against  her  as  ad- 
ministratrix of  such  estate,  and  that  the  joinder  of  these  defendants, 
together  with  the  said  Mrs.  MoUie  J.  Pickens,  administratrix,  is  a 
misjoinder  of  defendants  for  the  sole  purpose  of  giving  this  conrt 
jurisdiction  against  these  defendants.  That  if  such  note  ever  existed 
it  was  not  a  binding  obligation  against  these  defendants,  then  they 
say  that  they  are  not  properly  joined  as  defendants  with  the  said 
Mrs.  MoUie  J.  Pickens,  for  the  reasons  above  stated,  wherefore  thej 
pray  the  court. 

"A.  A.  Goodwin, 

"E.  J.  McFarland,  per  A.  A.  G. 

"Now  comes  A.  A.  Goodwin,  for  himself  and  his  partner,  E.  J. 
McFarland,  and  says  on  oath  that  the  above  and  foregoing  alkgations 
are  true  as  to  the  best  of  his  knowledge  and  belief. 

"A.  A.  Goodwin. 

"Sworn  to  and  subscribed  before  me  this  26th  day  of  Noveml^r, 
1907.  "J.  F.  Brown,' 

"[L.  S.]  "Clerk,  District  Court,  Anderson  County." 

Subject  to  these  pleas  said  defendants  filed  an  answer  containing  a 
general  exception,  and  several  special  exceptions  to  plaintiff's  petition, 
the  nature  of  which  is  unnecessary  to  set  out,  and  also  the  following 
plea: 

"And  the  defendants,  A.  A.  Goodwin  and  E.  J.  McFarland,  say 
that  the  note  sued  on  by  plaintiffs  in  this  cause  never  was  in  fact  exe- 
cuted and  delivered  by  them  to  the  said  S.  N.  Pickens  or  any  other 
person,  and  that  the  said  note  was  in  fact  never  delivered  to  any  per- 
son for  any  purpose  whatsoever,  and  that  the  execution  of  same  was 
made  without  defendants'  knowledge  or  consent,  and  that  they  nor 
either  of  them  have  never  at  any  time  since  .ratified  or  confirmed  the 
same.  Wherefore,  the  defendants  pray  that  said  note  or  instrument 
in  writing  is  not  their  acts  or  deed,  and  of  this  he  puts  himself  upon 
the  country;  and  for  further  pica  in  this  behalf  the  defendants,  A.  A 
Goodwin  and  E.  J.  McFarland,  deny  each  and  every  allegation  in 
plaintiff's  petition  and  say  that  the  same  is  unture  and  demand  strict 
proof  of  the  same." 

This  plea  was  verified  by  the  affidavit  of  defendant  Goodwin.  They 
further  answer,  in  substance,  that  the  notes  sued  on  were  executed  bj 
said  defendants  in  payment  of  the  purchase  money  of  an  insurance 
business  in  the  City  oif  Mineral  Wells  sold  to  them  by  S.  N.  Pickens 
on  or  about  the  20th  day  of  January,  1907 ;  that  they  agreed  to  pay 
the  said  S.  N.  Pickens  the  sum  of  $2,500  for  said  business,  provided 
the  premiums  upon  insurance  then  in  force  upon  the  books  of  said 
Pickens  amounted  to  the  sum  of  $2,500  per  annum;  that  they  paid 
the  said  Pickens  the  sum  of  $1,100  in  cash  and  signed  the  two  notes 
before  mentioned  with  the  distinct  understanding  that  they  were  to 
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remain  in  the  safe  in  said  insurance  oflBce  until  an  examination  of 
the  books  of  said  business  by  an  expert  would  show  that  said  annual 
premiums  amounted  to  the  sum  of  $2,500,  and  were  not  to  be  delivered 
to,  or  become  the  property  of,  said  PickeHs  unless  said  examination 
of  the  books  developed  the  fact  before  stated ;  that  after  the  examina- 
tion of  said  books  by  an  expert  examiner  began  said  Pickens,  knowing 
that  the  examination  would  show  that  the  premiums  on  the  policies 
in  force  on  said  books  would  not  amount  to  $2,500,  and  having  a  key 
to  the  safe  in  which  the  notes  were  deposited,  took  them  from  said 
safe  without  the  knowledge  of  defendants,  and  said  notes  were  never 
delivered  by  these  defendants,  but  were  stolen  from  said  safe  as  afore- 
said; that  the  examination  of  said  books  by  the  expert  examiner 
demonstrated  that  the  premiums  on  the  policies  in  force  therein  did 
not  amount  to  more  than  $600  per  annum,  and  that  upon  ascertain- 
ing the  facts  that  said  notes -had  been  stolen  and  that  the  amount  of 
said  premiums  was  less  than  $2,500,  these  defendants,  on  June  12, 
1907,  before  the  pretended  purchase  of  the  notes  by  plaintiff,  by  an 
advertisement  in  the  Daily  Index,  a  daily  paper  published  in  the  city 
of  Mineral  Wells,  advised  the  public  of  the  facts  in  regard  to  said 
notes  and  warned  every  one  from  purchasing  same;  that  the  plaintiff 
was  in  Mineral  Wells  at  the  time  said  notice  was  published  and  was 
a  reader  of  said  paper  and  saw  and  read  said  notice,  or  by  the  use  of 
ordinary  care  could  have  seen  the  same  before  he  acquired  said  notes, 
and  is  therefore  charged  with  notice  of  the  fact  that  the  notes  were 
void  for  want  of  consideration.  It  is  further  specially  denied  that  the 
plaintiff  purchased  said  notes,  or  that  the  same  were  transferred  to 
him  as  collateral  security  for  any  indebtedness  due  him  from  said 
Pickens.  The  answer  concludes  with  a  prayer  that  plaintiff  take  noth- 
ing against  said  defendants  and  that  they  recover  against  their  co- 
defendant,  Mrs.  Mollie  J.  Pickens,  executrix,  the  sum  of  $1,100. 

The  defendant  Mrs.  Pickens  answered  by  general  denial  of  both 
the  allegations  of  the  petition  and  the  answer  of  her  co-defendants, 
and  specially  answering  the  prayer  of  said  defendants'  answer  for  judg- 
ment against  her  for  the  $1,100  paid  by  them  to  her  testator  as  part 
of  the  purchase  money  for  said  insurance  business,  she  avers  tliat  if 
the  facts  stated  in  the  answer  of  said  defendants  are  true  that  said  de- 
fendants, "with  full  knowledge  of  all  material  facts  elected  to  afiBrm 
and  did  affirm  and  ratify  the  purchase  by  them  of  the  insurance  busi- 
ness of  S.  N.  Pickens  &  Company,  and  their  said  promissory  notes 
and  the  delivery  of  same  to  S.  N.  Pickens,  and  they  can  not  now  suc- 
cessfully defeat  payment  of  same  after  having  so  ratified  their  con- 
tract with  S.  N.  Pickens  &  Company,  and  the  delivery  of  said  notes 
to  him,  and  after  having  appropriated  all  the  benefits  of  their  pur- 
chase from  S.  N.  Pickens  &  Company,  and  this  she  is  ready  to  verify, 
wherefore  she  prays  judgment,  etc.'* 

Upon  the  trial  in  the  court  below  the  case  was  submitted  to  a  jury 
upon  special  issues,  and  upon  the  return  of  verdict  judgment  was  ren- 
dered in  favor  of  plaintiff  in  accordance  with  tlie  prayer  of  his  peti- 
tion, and  against  defendants  Goodwin  and  McFarland  on  their  cross- 
action  against  Mrs.  Pickens.  Prom  this  judgment  the  defendants 
Goodwin  and  McFarland  have  appealed. 
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The  Bpecial  iBsues  submitted  to  the  jury  and  the  findings  of  fact 
thereon  are  as  follows: 

^'Question  first:  Did  Goodwin  and  McFarland  execute  the  notes 
sued  on?    To  the  first  question  we  answer  Yes. 

*^Question  second:  Were  the  notes  sued  on  delivered  to  S.  N.  Pick- 
ens by  Goodwin  and  McFarland,  or  by  their  authority?  To  the 
second  question  we  answer  Yes. 

"Question  third:  Did  Pickens,  without  the  knowledge  or  consent 
or  authority  of  Goodwin  or  McFarland^  abstract  the  notes  sued  on 
from  their  possession?    To  the  third  question  we  answer  No. 

"Question  fourth:  Were  the  notes  sued  on  ever  transferred  by 
Pickens  to  Burton,  and  if  so,  when  and  for  what  purpose?  To  the 
fourth  question  we  answer  Yes.     June  19,  1907.     For  indebtednesB. 

"Question  fifth:  At  the  time  Burton  acquired  possession  of  the 
notes  from  Pickens,  if  he  acquired  them;  did  he  have  any  notice  that 
Goodwin  and  McFarland  had  repudiated  the  payment  of  the  notes  or 
any  part  thereof?    To  the  fifth  question  we  answer  No. 

"Question  sixth:  Did  Burton  receive  the  notes  sued  on  for  collec- 
tion as  the  agent  of  Pickens?    To  the  sixth  question  we  answer  No. 

"Question  seventh:  Did  Burton  receive  the  notes  sued  on  as  a 
creditor  of  Pickens?    To  the  seventh  question  we  answer  Yes. 

"Question  eight:  Were  the  notes  sued  on  with  or  without  con- 
sideration?   To  the  eighth  question  we  answer:    With  consideration." 

Appellants'  first,  second  and  third  assignments  of  error  complain 
of  the  action  of  the  trial  court  in  not  sustaining  their  plea  of  privi- 
lege and  their  plea  questioning  the  right  of  appellee  to  maintain  this 
suit  against  Mrs.  Pickens.  If  Mrs.  Pickens  was  a  proper  party  to  the 
suit  it  is  not  contended  that  appellants'  plea  of  privilege  should  have 
been  sustained,  but  it  is  earnestly  insisted  that  the  evidence  shows 
that  appellee  did  not  purchase  the  notes  from  S.  N.  Pickens,  but  only 
held  them  for  collection  for  Pickens'  account,  and  therefore  he  has 
no  claim  against  Mrs.  Pickens  and  she  was  only  made  a  party  de- 
fendant for  the  purpose  of  conferring  jurisdiction  upon  the  trial  court 
over  the  nonresidents,  appellants  herein. 

The  findings  of  the  jury  in  answer  to  the  fourth,  sixth  and  seventh 
questions,  before  set  out,  are  to  the  effect  that  the  notes  were  trans- 
ferred by  Pickens  to  appellee  in  payment  of  or  as  security  for  an  in- 
debtedness due  him  by  Pickens,  and  that  appellee  did  not  hold  the 
notes  for  collection  as  agent  of  Pickens.  These  findings  are  supported 
by  the  evidence.  The  appellee  testified  that  Pickens  owed  him  on 
June  19,  1907,  a  sum  of  money  largely  in  excess  of  the  amount  of 
the  notes^  and  that  on  said  date  "He  endorsed  them  (the  notes)  and 
said  he  wanted  to  turn  them  over  to  me.  I  was  to  collect  them  and 
take  them  to  Mr.  Royal  and  credit  his  account  with  them."  He  fur- 
ther testified  that  he  never  heard  of  any  claim  on  the  part  of  the  ap- 
pellants that  they  had  a  defense  to  the  notes  until  June  21st,  after  he 
"had  bought  the  notes."  He  also  states :  "At  the  time  the  notes  were 
transferred  to  me  I  did  not  pay  him  (Pickens)  a  cent.  He  was  con- 
siderably in  my  debt  and  had  been  for  a  long  time.  I  did  not  re- 
ceipt for  them.    I  took  them  for  collection.    I  took  them  as  my  notes. 
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He  said,  ^Here,  take  these.'  I  expected  to  give  him  credit  for  them 
when  they  were  paid/' 

Mrs.  Pickens  testified:  ^'I  have  never  claimed  possession  of  these 
notes.  I  knew  that  Mr.  Pickens  had  transferred  them  to  Burton  and 
they  were  his  property.*' 

Mr.  Boyal,  cashier  of  the  Boyal  National  Bank  of  Palestine,  testi- 
fied that  appellee  kept  an  account  at  his  bank,  and  that  under  instrue- 
'  tions  from  appellee  he  paid  insurance  premiums  due  by  Pickens  and 
had  charged  the  amount  so  paid  to  appellee's  account,  and  that  the 
sums  so  paid  by  him  that  were  charged  to  appellee's  account  amounted 
to  over  $1,800,  and  at  the  time  these  notes  were  endorsed  to  appellee 
the  account  at  the  bank  showed  that  Pickens  owed  appellee  about 
$1,200. 

Appellee  also  testified  that^  '^If  the  court  were  to  hold  that  these 
notes  were  not  good  and  were  not  a  charge  againrt  these  parties,  I 
would  still  be  in  the  same  attitude  towards  the  estate  as  if  I  were  to 
receive  the  money.  I  would  still  have  a  claim  against  the  estate  as  if 
I  had  never  had  the  notes.    I  never  gave  him  credit  for  them." 

This  evidence  shows  that  appellee  is  the  legal  holder  and  owner  of 
the  notes,  and  it  matters  not  whether  he  holds  them  as  security  for 
the  indebtedness  due  him  by  Pickens  or  took  them  in  payment  of  such 
indebtedness,  in  either  case  he  could  maintain  a  suit  thereon  against 
Pickens  as  endorser  if  he  were  living,  and  can  maintain  this  suit 
against  Mrs.  Pickens  as  independent  executrix  of  said  endorser. 
While  Mrs.  Pickens  was  not  a  necessary  party  she  is  a  proper  party 
to  the  suit,  and  such  being  the  case,  the  fact  that  the  other  defendants 
reside  in  Palo  Pinto  County  would  not  entitle  them  to  require  the 
suit  to  be  brought  in  that  county,  and  the  pleas  of  privilege  and  mis- 
joinder of  parties  were  properly  overruled. 

The  fourth  assignment,  complains  of  the  ruling  of  the  court  in  ad- 
mitting the  notes  in  evidence  over  the  objection  of  the  appellants  that 
their  was  no  proof  of  their  execution  and  that  defendants  had  filed 
plea  of  non  est  factum.  The  appellant  Goodwin  testified  that  he  and 
McFarland  signed  the  notes,  but  that  the  rate  of  interest  and  the  place 
of  payment  were  inserted  in  the  notes  after  they  were  signed.  There 
is  no  issue  raised  by  the  evidence  as  to  the  actual  signing  of  the  notes 
by  the  appellants,  the  only  issue  being  as  to  whether  they  were  de- 
liveiied  to  Pickens.  Goodwin  testified  that  they  were  placed  in  the 
safe  in  the  office  and  it  was  understood  that  they  were  not  to  be  de- 
livered to  Pickens  until  the  business  was  checked  up;  that  Pickens 
had  papers  in  this  safe  and  had  access  thereto,  and  that  witness  did 
not  know  the  notes  had  been  taken  therefrom  until  the  14th  or  15th 
of  June,  1907.  He  further  testified  that  the  examination  of  the  books 
had  shown  that  the  business  was  not  what  it  had  been  guaranteed  to 
be  by  Pickens,  and  that  under  their  agreement  Pickens  was  not  en- 
titled to  the  notes. 

A.  M.  Blount  testified  for  the  defendants  that  he  was  present  at 
the  time  the  trade  between  Pickens  and  appellants  was  made,  and 
that  the  amount  of  the  consideration  was  to  be  determined  by  the 
amount  that  the  insurance  business  would  receive  from  policy  renewals 
during  the  year  succeeding  the  date  of  the  sale,  such  amount  to  be 
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determined  by  the  amount  of  premiums  on  the  policies  carried  by  the 
business  at  the  time  of  the  trade  and  shown  by  the  books  to  be  then 
in  force.  He  further  testified  that  the  notes  were  executed  and  placed 
in  the  safe  in  thie  ofBce  with  the  xmderstanding  that  if  the  cheeking 
of  the  books  showed  the  business  to  be  less  than  the  consideration  for 
the  sale  the  notes  were  to  be  credited  with  the  difference.  He  further 
testified  that  the  understanding  was  that  the  notes  were  not  to  bear 
interest  and  that  the  place  of  payment  was  not  named.  He  investi- 
gated the  booksy  and  the  amount  of  premiums  on  the  policies  carried 
on  said  books  was  about  $1,000  less  than  the  amount  appellants  had 
agreed  to  pay  for  the  business,  which  difference  would  more  than  can- 
cel the  notes.  At  the  time  the  notes  were  signed  and  placed  in  the 
safe,  and  for  several  weeks  thereafter,  Blount  was  in  the  employ  of 
Pickens  and  had  charge  of  the  ofiBce  and  safe.  Pickens  had  the  only 
key  to  the  box  in  the  safe  in  which  the  notes  were  placed.  The  ap- 
pellee and  the  appellant  Goodwin  and  several  other  witnesses  testified 
that  Pickens  was  a  man  of  highest  integrity  and  had  the  confidence  of 
all  who  knew  him. 

The  written  contract  of  sale  contained  no  guarantee  of  any  kind. 
When  the  notes  were  endorsed  and  delivered  to  appellee  they  were 
taken  by  Pickens  from  a  bank  in  Mineral  Wells  where  he  kept  his 
papers.  The  undisputed  evidence  shows  that  if  there  was  any  guar- 
antee as  to  the  value  of  the  business,  as  claimed  by  appellants,  or  any 
limitation  upon  Pickens'  right  to  dispose  of  the  notes,  or  any  change 
made  in  the  interest  rate  specified  in  the  notes,  appellee  had  no  notice 
thereof  at  the  time  he  purchased.  We  think  this  evidence  sustains  the 
finding  of  the  jury  that  the  notes  were  executed — that  is,  signed  and 
delivered — ^by  appellants.  If  it  be  conceded  that  the  evidence  shows 
that  the  notes  were  to  be  held  by  Pickens  until  the  examination  of 
the  books  should  determine  what  amount,  if  any,  they  should  be 
credited  with,  this  agreement  would  not  affect  appellee,  who  pur- 
chased from  Pickens  without  notice  of  the  agreement.  In  placing 
the  notes  in  Pickens'  safe,  or  in  a  safe  under  his  control,  appellants 
put  them  in  his  possession,  and  can  not  be  heard  to  say,  as  against 
an  innocent  purchaser,  that  the  notes  were  never  executed  because  not 
delivered  to  the  payee. 

The  sixth  assignment  complains  of  the  judgment  giving  appellee 
ten  percent  interest  on  the  notes.  What  we  have  said  under  the  fore- 
going assignment  disposes  of  this  assignment,  which  is  also  overruled. 

The  seventh  assignment,  which  complains  of  the  verdict  on  the 
ground  that  it  is  contrary  to  the  evidence,  is  too  general  to  require 
consideration.  We  are  of  opinion  that  the  judgment  of  the  court 
below  should  be  affirmed,  and  it  has  been  so  ordered. 

Affirmed. 
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Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  Qillbspib  & 

Carlton. 

Decided  March  27,   1909. 

I. — Carrien— lajnries  to  Shipment — ^Liability — ^Free  Trantportatloa. 

Where  plaintiffs,  in  a  suit  against  a  railway  company  for  damages  to  a 
shipment,  were  subcontractors  under  one  who  had  a  contract  to  grade  uie  road, 
and  the  contractor  was  to  transport  the  outfit  free  of  charge  to  plaintiffs, 
and  the  latter  shipped  the  outfit  in  the  name  of  the  contractor  and  received 
it  at  destination  without  paying  anything  for  transportation,  carriage  for  the 
contractor  being  free,  the  fact  that  no  freight  was  paid  was  no  defense  to  the 
action  in  the  absence  of  evidence  that  deception  was  practiced  upon  the  company's 
agent,  or  tliat  the  agent  did  not  know  about  the  ownership  of  the  property. 


8. — Same — Xeainre  of  Bamagei — ^Injnriei  to  Shipment  of  Liyestock. 

The  measure  of  damages  for  injuries  to  mules  resulting  from  the  negligence 
of  the  carrier  during  transportation  is  the  difference  between  their  market 
value  at  destination  at  time  of  delivery  in  the  condition  they  are  then  in  and 
what  would  have  been  their  market  value  at  the  same  time  and  place  in  the 
condition  in  which  they  would  have  been  in  if  they  had  been  transported 
without  negligence  on  the  part  of  the  carrier.  This  is  the 'general  rule,  and 
it  does  not  affect  its  application  that  the  animals  are  to  be  kept  for  use  and 
are  not  for  sale. 

8. — Damagei — Carrien — ^ZnJiiTy  to  liyettock — MaxXet  Value. 

In  an  action  against  a  carrier  for  injuries  to  a  shipment  of  mules  durins 
transportation,  it  was  error  to  submit  the  issue  of  damages  in  the  absence  of 
evidence  as  to  the  market  value  at  destination. 

4. — ^Evldenoe — Objection  to  Evidence— Practioe. 

Where  a  witness  testified  to  the  market  value  at  destination  of  mules 
killed  during  transportation,  objection  that  the  witness  had  not  qualified  himself 
to  so  testify  came  too  late  after  the  close  of  the  testimony  and  the  opening 
argument  for  the  plaintiff,  in  the  absence  of  excuse  for  not  making  it  more 
promptly. 

6. — Pamagei    Market  Value — Svidenoe. 

Testimony  of  a  witness  that  mules  killed  in  transportation  were  of  the 
value  of  $200  each  at  destination,  was  sufilcient  to  authorize  the  submission 
of  the  issue  of  damages,  although  he  had  not  qualified  himself  to  testify. 

6. — ^Eridenoe— Xarket  Value — Qnaliiloation   of  WltneM.  « 

Where  a  witness  testified  in  chief  that  he  knew  the  market  value  of  mules 
at  N.  and  that  the  market  value  of  the  mules  in  question  at  that  place  was 
a  certain  sum,  but  on  cross-examination  testified  that  he  had  not  bought 
nor  sold  any  mules  at  that  place,  had  not  seen  any  sold,  was  not  advised  as 
to  market  quotations  at  such  time  and  place,  and  that  the  only  knowledge  of  such 
value  that  he  had  was  what  one  man  who  came  to  him  to  buy  mules  had 
told  him,  it  was  error  to  deny  a  motion  to  strike  out  his  testimony  promptly  made. 

Appeal  from  the  County  Court  of  Grimes  Coimty.    Tried  below  be- 
fore Hon.  T.  P.  BufiBngton. 

Terry,  Cavin  &  Mills,  for  appellant. 

T.  C.  Buffington  and  J.  T.  Brown,  for  appellees. — ^Where  the  evi- 
dence shows  injury  and  damage  actually  and  wrongfully  inflicted  and 
directly  and  proximately  caused  by  the  negligence  of  the  defendant, 
"      Vol.  IJV  Civil— 38. 
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the  plaintiff  is  entitled  to  recover  all  such  damages  as  naturally  and 
necessarily  result  from  the  wrongful  act  complained  of.  The  law  im- 
plies the  damages^  and  the  amount  is  to  he  fixed  by  the  jury  from  all 
the  facts  in  evidence  showing  the  nature  and  extent  of  the  damages 
or  injuries.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Wright,  21  S.  W.,  80 ;  Texas 
&  P.  Ry.  Co.  V.  Curry,  64  Texas,  87 ;  Missouri  Pac.  Rv.  Co.  v.  Pennell, ' 
79  Texas,  448 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Godair,  22  S.  W.,  778. 

Where  the  animals  shipped  are  not  intended  for  market  and  are  in- 
jured, and  are  not  sold  by  the  owner  while  in  a  damaged  condition 
but  are  retained  by  him,  he  is  entitled  to  recover  for  the  real  injury 
to  the  animals,  and  the  defendant  must  pay  the  real  damage.  In  such 
case  the  rule  of  market  value  of  stock  to  be  placed  on  the  market  and 
sold  does  not  apply.  See  language  of  Justice  Head  in  Gulf,  C.  &  S.  P. 
Ry.  Co.  V.  Godair,  22  S.  W.,  778. 

The  verdict  of  the  jury  is  supported  by  the  evidence  as  to  the  value 
of  the  two  mules  killed,  and  the  evidence  was  competent.  Missonri 
Pac.  Ry.  Co.  v.  Fennell,  79  Texas,  448;  Houston  St,  T.  C.  Ry.  Co.  ?. 
Tisdale,  109  S.  W.,  413. 

REESE,  Associate  Justice. — ^This  is  a  suit  by  Gillespie  &  Carl- 
ton in  the  County  Court  against  the  Gulf,  Colorado  &  Santa  Pe  Rail- 
way Company  to  recover  damages  for  two  mules  killed  and  twenty- 
seven  others  injured  while  being  transported  from  Glen  Flora  to  Nava- 
sota  by  defendant  railway  company.  It  is  alleged  that  the  loss  and  in- 
jury were  occasioned  by  negligence  of  the  railway  company,  and  trial 
with  a  jury  resulted  in  a  verdict  for  plaintiff  for  $300  as  the  value  of 
the  two  mules  killed  and  $250  damages  for  injuries  to  the  others. 
Prom  the  judgment  upon  this  verdict,  its  motion  for  a  new  trial  hav- 
ing been  overruled,  defendant  prosecutes  this  appeal. 

Appellees  had  been  working  at  Glen  Plora  as  subcontractors  under 
one  Owens,  who  had  a  contract  with  appellant  to  grade  its  roadbed. 
Their  contract  with  Owens  required  him,  when  they  had  finished  the 
work  upon  which  they  were  engaged,  to  transport  or  have  transported 
their  outfit,  consisting  of  twenty-nine  mules,  wagons,  scrapers,  etc.,  to 
Navasota  free  of  charge  to  appellees.  When  they  had  finished  their 
work  they  applied  to  appellant's  agent  at  Glen  Plora  for  a  car  in 
which  to  transport  their  outfit  to  Navasota,  which  was  furnished  them. 
They  loaded  the  stuff  and  it  was  billed  to  Navasota  in  Owens'  name, 
and  upon  arrival  there  was  delivered  to  them.  They  paid  nothing  for 
the  transportation.  There  is  no  evidence  that  they  practiced  any  de- 
ception upon  the  agent  in  order  to  procure  the  free  transportation,  or 
that  the  agent  did  not  know  all  about  the  ownership  of  the  property. 
The  evidence  excludes  any  issue  of  misrepresentation  or  fraud  on  the 
part  of  appellees.  That  they  paid  no  freight  to  appellant  for  the  car- 
riage of  the  mules  is  no  defense  to  their  claim  for  damages  here  set 
up.  The  fourth  assignment  of  error  presenting  this  objection  to  tiie 
judgment  is  without  merit. 

By  the  first  assignment  of  error  appellant  assails  the  action  of  the 
court  in  refusing  its  motion  for  a  new  trial  on  the  ground  therein 
urged  that  the  evidence  did  not  authorize  the  submission  to  the  jury 
of  the  issue  of  damage  to  the  twenty-seven  mules.    The  following  is  all 
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the  evidence  on  this  point:  James  Gillespie,  one  of  the  plaintijBb,  tes- 
tified: "The  mules  were  shipped  to  Navasota,  Grimes  County,  Texas, 
over  the  Santa  Fe  road,  and  were  in  good  condition  and  sound  when 
received  by  defendant  for  sliipraent — twenty-nine  head.  The  twenty- 
seven  mules  were  badly  injured,  bruised  and  skinned  on  heads,  legs 
and  hips.  One  badly  skinned  from  his  hip  down.  The  twenty-seven 
head  of  mules  were  unable  to  work  on  account  of  their  injuries  re- 
ceived for  nearly  three  weeks,  and  I  lost  the  use  of  them  for  that  time 
and  had  to  buy  feed  and  care  for  them  for  nearly  three  weeks.'*  Lee 
Hudlin,  for  plaintiff,  testified:  "I  went  on  the  same  train  but  not  in 
the  car  with  the  mules.  At  Bellville  the  train  was  switched  around, 
bumped  and  jerked  the  mules,  and  beat  them  up.  I  went  to  see 
about  them  one  time.  One  mule  was  down;  I  got  him  up;  another 
had  his  leg  sticking  out  through  a  crack  or  door  in  the  car.''  Ben 
Deason,  for  plaintiff,  testified:  "I  saw  the  gray  mule  with  his  leg 
broken.  He  was  about  fifteen  and  one-half  or  fifteen  hands  high — a 
big  mule.  I  don't  know  the  market  value  of  mules.  I  went  to  see 
the  mule  to  take  him  out  to  my  pasture,  but  he  was  too  badly  hurt  to 
move.'' 

The  measure  of  damages  for  the  injuries  to  these  mules  is  the  dif- 
ference between  their  market  value  at  Navasota  at  the  time  of  deliv- 
ery in  the  condition  they  were  in,  and  what  would  have  been  their  mar- 
ket value  at  the  same  time  and  place  in  the  condition  in  which  they 
would  have  been  in  if  tliey  had  been  transported  without  negligence  on  the 
part  of  appellant.  This  is  the  general  rule,  and  it  does  not  affect  its  ap^ 
plication  that  the  mules  were  to  be  kept  for  use  and  were  not  for  sale. 
(Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Stanley,  89  Texas,  44;  New  York,  L.  E.  & 
W.  Ry.  v.  Estill,  147  IT.  S.,  591 ;  Texas  &  P.  Ry.  v.  White,  35  Texas  Civ. 
App.,  522;  Galveston,  H.  &  S.  A.  Ry.  v.  Thompson,  44  S.  W.,  9.) 
The  jury  could  not  apply  this  rule  without  some  evidence  as  to  this 
market  value.  The  evidence  quoted  above,  which  is  all  there  is  on  the 
subject,  was  not  sufficient  to  authorize  the  submission  of  this  issue. 

Upon  the  issue  of  damages  for  the  loss  of  the  two  mules,  the  meas- 
ure of  damages  was  their  market  value  at  Navasota  at  the  date  of  the 
delivery  there.  Appellees  undertook  to  establish  this  by  the  testimony 
of  appellee  Gillespie  and  T.  D.  Williamson.  After  Gillespie  had  testi- 
fied that  the  value  of  the  mules  was  $200  each,  and  after  the  testi- 
mony had  closed  and  plaintiff  had  concluded  his  opening  argument  to 
the  jury,  appellant  moved  the  court  to  strike  out  Gillespie's  testimony 
on  the  ground  that  he  had  not  qualified  himself  to  testify  as  to  the 
market  value  of  th«  mules  in  Navasota.  This  motion  was  refused, 
and  appellant  took  a  bill  of  exceptions  and  complains  of  the  ruling  in 
the  fifth  assignment  of  error.  The  objection  to  the  testimony  came 
too  late.  It  should  have  been  made  as  soon  as  it  developed  that  the 
witness  was  not  qualified  to  speak.  No  excuse  is  shown  for  not  mak- 
ing the  objection  more  promptly.  The  assignment  is  overruled. 
(Maverick  v.  Maury,  79  Texas,  441.)  This  testimony  authorized  the 
submission  of  this  issue  to  the  jury,  and  there  was  no  error  in  over- 
ruling the  motion  for  a  new  trial  on  the  ground  that  there  was  no 
evidence  of  the  market  value  of  these  two  mules.  This  disposes  of  the 
second  and  third  assignments  of  error. 
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The  witness  Williamson,  for  appellee,  as  to  the  value  of  the  two 
mules,  testified  in  chief  that  he  knew  the  market  value  of  such  mules 
as  described  by  plaintiff,  in  Navasota,  and  that  their  market  value  was 
$300  to  $400.  Upon  cross-examination  he  then  testified  that  he  had 
not  bought  nor  sold  any  mules  in  Navasota  in  1905  or  1906;  that  he 
had  not  seen  any  mules  sold  there  during  tliat  time,  and  was  not  ad- 
vised as  to  the  market  quotations  of  mules  at  that  time  and  place, 
and  that  the  only  knowledge  of  such  value  that  he  had  was  what  one 
man  had  told  him  who  came  out  to  where  he  lived  to  buy  mules.  Ap- 
pellant promptly  moved  to  strike  out  the  testimony  of  tlie  witness  as 
to  the  market  value  of  the  mules,  which  the  court  refused  to  do,  and 
allowed  tlie  testimony  to  go  to  the  jury,  to  which  appellant  excepted. 
Clearly  the  witness  showed  that  he  had  no  knowledge  of.  the  matter 
about  which  he  had  testified,  and  the  evidence  ought  to  have  been 
stricken  out.  The  sixth  assignment  of  error  presenting  the  question 
must  be  sustained.  There  being  no  other  evidence  as  to  the  market 
value  of  the  two  mules,  except  that  of  appellee  Gillespie,  we  can  not 
say  that  the  testimony  of  Williamson  was  not  prejudicial  to  appellant 
It  was  no  objection  to  Williamson's  testimony  that  he  had  never  seen 
these  two  mules.  If  he  had  been  otherwise  qualified  to  speak  he  might 
have  testified  as  to  the  market  value  of  such  mules  as  were  described 
to  him. 

It  follows  from  what  we  have  said  that  the  measure  of  damages  as 
to  the  injured  mules  was  properly  stated  in  the  special  charge  re- 
quested by  appellant  and  refused,  the  refusal  of  which  is  made  the 
basis  of  the  tenth  assignment  of  error,  and  that  the  charge  of  the 
court  on  this  point,  as  set  out  in  the  eighth  assignment  of  error,  was 
erroneous. 

There  was  no  error  in  the  charge  of  the  court  in  the  particulars 
pointed  out  in  the  seventh  assignment  of  error,  which  is  overruled. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Railroad  Company  v.  Charles  P. 

Shapard. 

Decided  March  27,   1909. 

1. — Charge — Constmotion. 

One  part  of  a  charge  may  be  looked  to  for  the  purpose  of  qualifying  another. 

2. — Same — Submission   of  Issues. 

The  rule  that  it  is  error  to  charge  upon  an  issue  not  presented  by  the 
pleadings  or  evidence,  has  no  application  where  the  substance  of  the  issue  as 
stated  by  the  charge  is  presented  by  both  the  pleadings  and  evidence. 

8. — Same— Harmless  Error. 

The  appellate  court  will  look  to  the  state  of  the  proof  in  determining 
whether  some  slight  error  either  of  law  or  procedure  is  harmless;  and  the  fact 
that  the  evidence  strongly  preponderates  in  favor  of  the  verdict  is  of  weight  in 
such  an  inquiry. 
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4. — Heglifirence— Colliilon — Open  Switch — Bailways — Charge. 

A  railway  company  bein^  charged  with  negligence  in  that  a  switch  was 
left  open  and  caused  a  collision,  the  court  instructed  as  follows:  "Guided  by 
these  instructions,  if  you  believe  from  a  preponderance  of  the  evidence  that 
the  said  switch  being  open  and  said  train  being  so  deflected,  was  the  result  of 
the  negligence  of  defendant's  servants  in  not  properly  closing  the  switch  or 
in  not  keeping  the  same  closed;  and  further  believe  that  plaintiff's  injuries, 
if  any,  were  the  direct  result  of  the  negligence,  if  any,  of  defendant's  servants 
in  resard  to  said  switch,  and  that  he  did  not  assume  the  risk,  then  you  will 
find  lOT  the  plaintiff."  Held,  (1)  the  charge  did  not  assiune  that  the  servants 
were  guilty  of  negligence  in  not  properly  closing  the  switch,  and,  in  view  of 
another  instruction  to  find  for  defendant  if  they  believed  that  the  switch 
being  open  was  not  the  result  of  negligence  of  defendant's  servants,  could 
not  have  misled  the  jury;  (2)  there  being  no  evidence  presenting  any  ground 
for  a  distinction  between  "closing"  and  "properly  closing"  the  switch,  there 
was  no  error  in  submitting  the  issue  of  negligence  in  not  properly  closing 
it;  (3)  the  charge  did  not  assume  negligence  in  not  keeping  the  switch  closed; 
(4)  it  being  established  beyond  question  by  the  undisputed  testimony  that  the 
switch  was  open,  error,  if  any,  in  submitting  the  issue  of  failing  to  keep  it 
closed  was  harmless,  for  the  jury  must  have  found  according  to  the  undisputed 
proof. 

ff. — ^Hegligence — ^Burden  of  Proof. 

Charge  in  its  entirety  considered,  and  held  not  to  shift  the  burden  of 
proof  and  place  it  on  defendant  to  show  that  the  switch  being  open  was  not 
due  to  its  negligence. 

6. — ^Evidence — ^Impairment  of  Xental  Prooesses. 

Where  counsel  for  the  plaintiff,  seeing  that  the  latter  in  testifying  stopped 
and  apparently  thought  or  studied  before  answering  questions,  asked  why  he  did 
so,  and  the  answer  was  that  he  did  not  know  any  reason  except  that  his  mind 
was  not  as  accurate  as  it  was  before  he  was  hurt,  objection  on  the  ground  that 
the  explanation  was  self-serving,  and  it  was  for  the  jury  to  determine  from  the 
appearance  of  the  witness  and  his  manner  his  credibility  and  the  weight  of  his 
testimony,  was  properly  overruled. 

7. — Same — ^Photographs  Taken  with  X-Kay. 

Photographs  of  the  bones  of  the  plaintiff's  injured  leg,  taken  with  an  X-Ray 
instrument  were  admissible  in  evidence  in  connection  with  the  testimony  of  an 
expert  that  the  instrument  used  was  a  correct  one  of  the  kind  and  had  been 
frequently  used  by  the  witness. 

8. — Same— Common  Knowledge. 

It  is  a  matter  of  common  knowledge  that  photographic  views  of  the 
bones  of  a  living  body  by  means  of  the  X-Ray,  when  properly  taken,  accurately 
represent  what  they  purport  to  show,  and  the  courts  may  take  cognizance  of 
the    fact. 

9. — ^ETidence— Comment  by  the  Court. 

Where  the  defendant  was  examining  its  witness,  and  counsel  for  the  plaintiff 
stated  that  he  did  not  object  to  a  question  and  answer  but  thought  the  question 
improper,  a  remark  by  the  court  that  he  did  not  think  that  the  question 
was  proper,  afterwards  explaining  that  he  meant  that  the  evidence  was  inadmis- 
sible, was  improper  but  not,  under  the  evidence,  reversible  error. 

10.— Charge — Submission  of  Defenses. 

While  a  defendant  is  entitled  to  a  charge  affirmatively  presenting  his 
defenses,  the  refusal  of  special  charges  so  presenting  them  does  not  violate  the 
rule  when  the  substance  and  effect  of  the  general  charge  is  the  same  as  those 
requested. 


11. — Same — ^Negligence. 

Charge  considered  and  held  to  correctly  submit  the  issue  whether  a  switch 


598  Texas  Civil  Appeals  Beports,  Vol.  64.  [March, 

was  left  open  by  a  servant  of  defendant  or  was  tampered  with  after  it  was 
closed  by  him  by  some  unauthorized  person. 

12. — ^Verdict — ^Personal  Injnriefl — ^ExoesBive  Damages. 

Damages  in  the  sum  of  twenty-five  thousand  dollars  awarded  by  the  verdict 
for  personal  injuries  held,  so  unreasonably  large  in  view  of  all  the  evidence  aa 
to  indicate  that  the  amount  was  not  the  result  of  a  fair  consideration  of  the 
evidence;  and  remittitur  of  seven  thousand  five  hundred  dollars  required. 

Error  from  the  District  Court  of  Harris   County.     Tried  below 
before  Hon.  Norman  Q.  Kittrell. 

Baker,  Boils,  Parker  &  Garwood  and  Lane,  Jackson,  f  Kelly  &  Wol- 
iers,  for  plaintiff  in  error. — The  appellant  contends  that  a  mere  casual 
reading  of  the  charge  complained  of  in  the  above  assignment  readily 
discloses  a  distinct  and  fatal  vice,  wherein  it  assumes  the  negligence 
of  the  defendant's  servants  and  employes  in  not  properly  closing  the 
switch.  The  charge  is  correctly  copied  in  the  first  assignment,  and 
we  here  reproduce  it,  using  italics  to  indicate  that  portion  particu- 
larly complained  of:  "Guided  by  these  instructions,  if  you  |)elieve 
from  a  preponderance  of  the  evidence  that  the  said  switch  being  open 
and  said  train  being  so  deflected  was  the  result  of  the  negligence  of 
defendant's  servants  and  employes  in  not  properly  closing  the  switch 
or  in  not  keeping  the  same  closed;  and  further  believe  that  plaintiffs 
injuries,  if  any,  v^ere  the  direct  result  of  the  negligence,  if  any,  of 
.  defendant's  servants  and  employes  in  regard  to  said  switch,  and  that 
he  did  not  assume  the  risks,  then  you  will  find  for  the  plaintiff  and 
assess  his  damages  as  hereinafter  instructed.'*  Eailway  v.  Finley,  11 
Texas  Civ.  App.,  64;  Campbell  v.  Ellsworth,  20  S.  W.,  120;  Johnson 
v.  Eailway,  2  Texas  Civ.  App.,  139;  Railway  v.  Eckols,  7  Texas  Civ. 
App.,  429;  Overall  v.  Armstrong,  25  S.  W.,  440;  Eailway  v.  David- 
son, 61  Texas,  204;  Eailway  v.  Smith,  63  S.  W.,  1064;  Eailway  v. 
Felker,  93  S.  W.,  477;  Eailway  v.  Booth,  80  S.  W.,  121;  Eailway  v. 
Wolf,  89  S.  W.,  778;  Eailway  v.  Williams,  17  Texas  Civ.  App.,  675. 

The  said  charge  is  erroneous  and  fatally  defective  upon  the  further 
ground  that  it  submits  to  the  jury  the  issue  of  negligence  of  the 
defendant's  servants  and  employes  "in  not  properly  closing  the 
switch,^*  whereas,  there  is  no  allegation  or  complaint  in  the  plaintiffs 
pleadings  charging  any  negligence  on  the  part  of  the  defendant's 
servants  and  employes  '^in  not  properly  closing  the  switch.*'  In  a 
negligence  case  especially,  it  is  error  for  the  trial  court  to  submit 
in  its  charge  to  the  jury  an  issue  of  negligence  not  raised  or  presented 
in  the  pleadings.  Eailway  v.  French,  86  Texas,  96;  Loving  v.  Dixon, 
56  Texas,  79;  Eailway  v.  Terry,  42  Texas,  451;  Eailway  v.  Powell, 
41  S.  W.,  695;  Sanches  v.  Eailway,  88  Texas,  117;  Hall  v.  Johnston, 
6  Texas  Civ.  App.,  116;  Eailway  v.  Vieno,  7  Texas  Civ.  App.,  347;' 
Insurance  Co.  v.  Brown,  82  Texas,  631;  Eailway  v.  Silegman,  23  S. 
W.,  300;  Eailway  v.  Walters,  107  S.  W.,  369. 

If  the  said  charge  be  not  defective  and  erroneous  in  the  particular 

pointed  out  in  the  first  proposition,  then  the  appellant  contends  that 

said  charge  is  erroneous,  misleading  and  confusing  to  the  jury,  in 

.this:    It  submits  to  the  jury  the  issue  of  negligence  of  the  defendant's 
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servaD^ts  and  employes  "in  not  properly  closing  the  switch,"  whereas, 
there  was  no  allegation  in  the  pleading  nor  any  evidence  authorizing 
snch  submission.  It  is  error  to  charge  upon  an  issue  not  raised  by 
the  pleadings  or  the  evidence,  as  it  is  calculated  to  impress  the  jury 
that,  in  the  opinion  of  the  court,  such  issue  is  properly  raised,  and 
that  there  is  suflBcient  evidence  upon  which  to  warrant  a  finding  of 
the  same.  Bailway  v.  Bowland,  90  Texas,  370;  Bailway  v.  Wisenor, 
66  Texas,  674;  Bailway  v.  Faber,  63  Texas,  344;  Bailway  v.  Gilmoie, 
62  Texas,  392.     . 

The  charge  complained  of  in  the  second  assignment  is  erroneous  in 
that,  in  so  far  as  it  referred  to  the  switch  being  open,  which  was  the 
gravamen  of  plaintiff^s  complaint,  it  shifted  the  burden  of  proof  and 
placed  it  on  the  defendant  to  show  that  the  "switch  being  open  at 
the  time  of  the  accident  was  not  the  result  of  negligence  on  the  part 
of  the  defendant's  servants  and  employes,"  before  it  would  be  entitled 
to  a  verdict  at  the  hands  of  the  jury  on  the  question  of  the  switch 
being  <>pen.  The  burden  of  proof  was  on  the  plaintiflE  to  show  that 
the  switch  being  open  was  due  to  the  negligence  of  defendant's  em- 
ployes, and  it  was  error  for  the  court  to  shift  the  burden  of  proof 
onto  the  defendant  to  show  it  was  not  open  through  its  negligence 
in  order  to  obtain  a  verdict  in  its  faVor. 

The  evidence  having  been  admitted  before  the  jury  without  objec- 
tion from  the  plaintiff,  it  was  prejudicial  error  for  the  court,  in  the 
presence  and  hearing  of  the  jury,  to  voluntarily  comment  on  the 
same  by  stating  that  the  question  was  not  proper,  or  that  the  evidence 
was  inadmissible,  because  in  doing  so  it  was  a  comment  on  the  weight 
of  said  evidence,  and  was  calculated  to  impress  the  jury  that,  in  the- 
opinion  of  the  court,  such  evidence,  though  admitted  before  them,  was 
unworthy  of  their  consideration.  Thomson  v.  Kelley,  97  S.  W.,  326; 
Bath  V.  H.  &  T.  C.  B.  B.  Co.,  78  S.  W.,  993 ;  Lewter  v.  Lindley,  89 
S.  W.,  784;  Howeth  v.  Carter,  56  S.  W.,  539;  Freiberg,  Klein  & 
Co.  v.  B.  H.  &  S.  I.  Co.,  63  Texas,  449;  Smith  v.  Dunman,  9  Texas 
Civ.  App.,  319;  Hynes  v.  Winston,  40  S.  W.,  1025;  Sargent  v.  Law- 
rence, 16  Texas  Civ.  App.,  640;  21  Ency.  Pleading  &  Practice,  page 
994. 

The  court  erred  in  admitting  in  evidence,  over  the  objection  of  de- 
fendant, the  negatives  and  photograph  taken  by  means  of  an  X-Bay 
instrument  of  the  appearance  of  the  bones  of  plaintiff's  legs;  because 
it  was  not  shown  by  any  competent  evidence  that  such  instrument 
would  correctly  display  the  bones  of  the  leg  through  its  coating  of 
flesh  and  muscles,  and  because  said  evidence  was  irrelevant. 

The  requested  charge  presented  a  group  of  facts  abundantly  sup- 
ported by  the  defendant's  evidence  authorized  under  its  defensive 
pleading,  and  the  defendant  was  entitled  to  have  the  theory  of  its 
defense  as  presented  in  said  charge  affirmatively  submitted  to  the  jury, 
the  main  charge  nowhere  submitting  to  the  jury  the  defendant's 
theory,  as  embraced  in  said  charge.  Bailway  v.  Bogers,  91  Texas,  58; 
Bailway  v.  McGlamory, '89  Texas,  638;  Bailway  v.  Washington,  94 
Texas,  510.  ' 

The  enormous  sum  awarded  by  the  jury  in  this  case  being  so  much 
in  excess  of  reasonable  compensation,  proportionate  to  the  injury, sus- 
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tained,  as  to  appear  to  be  manifestly  wrong  that  it  can  not  upon  any 
reasonable  hypothesis  be  attributed  to  the  calm  and  dispassionate  judg- 
ment of  the  jury  on  the  evidence  as  to  the  extent  of  the  injuries,  but 
must  be  attributed  to  sympathy,  prejudice  or  other  improper  motive, 
it  was  the  duty  of  the  trial  court  to  set  aside  the  verdict  and  grant 
a  new  trial,  and  on  refusing  to  do  so,  it  is  the  duty  of  this  court  to 
reverse  the  judgment  on  that  ground.  Eailway  v.  Gordon,  70  Texas, 
81;  Eailway  v.  Bodie,  74  S.  W.,  104;  Eailway  v.  Burton,  30  S.  W., 
491 ;  Eailway  v.  Syfan,  43  S.  W.,  651 ;  Eailway  v.  XJonnell,  27  Texas 
Civ.  App.,  633 ;  Eailway  v.  Bernard,  67  S.  W.,  686 ;  Eailway  v.  Hart- 
nett,  75  S.  W.,  809;  Gibney  v.  Transit  Co.,  103  S.  W.,  43. 

0.  r.  Holt  and  Lovejoy  &  Parker,  for  defendant  in  error. — On  dis- 
cretion allowed  jury  in  assessing  damages :  Brooke  v.  Clark,  57  Texas, 
113;  Eailway  v.  Eandall,  50  Texas,  261,  262;  Eailway  v.  Stewart,  57 
Texas,  170-171;  Eailway  v.  Brett,  61  Texas,  488;  Eailway  v.  Doraey, 

66  Texas,  153-154;  Eailway  v.  Lane,  79  Texas,  643. 

On  amounts  held  not  to  be  excessive:  Eailway  v.  Shelton,  30 
Texas  Civ.  App.,  72;  loss  two  legs,  verdict  $35,000;  Railway  v.  Kelly, 
34  Texas  Civ.  App.,  21;  legs  paralyzed,  verdict  $30,000;  Watere- 
Pierce  Oil  Co.  v.  Snell,  47  Texas  Civ.  App.,  413;  burned  all  o?er 
body  and  face,  verdict  $30,000;  Eailway  v.  Nesbit,  43  Texas  Civ. 
App.,  631;  portion  of  both  feet  off,  verdict  $21,950;  Eailway  v.  Coote, 

67  S.  W.,  917;  injuries  to  his  back  and  spinal  cord,  thereby  making 
him  bedridden,  verdict  $20,000. 

BEESE,  AssocfiATB  Justice. — This  is  a  suit  by  appellee  against 
i^ppellant  to  recover  damages  for  personal  injuries  alleged  to  have 
been  received  by  him  as  the  result  of  a  collision  between  an  engine 
on  which  plaintiff  was  riding  and  on  which  he  was  employed  as  fire- 
man, and  another  engine  on  defendant's  railway  line.  It  was  allied 
by  plaintiff  that  the  accident  which  was  the  occasion  of  his  injuries 
was  caused  by  the  engine  on  which  he  was  fireman  and  on  which  he 
was  riding  leaving  the  main  track  and  colliding  with  an  engine  at- 
tached to  a  freight  train  standing  on  a  side-track,  and  that  the  switch 
leading  from  the  main  track  to  the  siding  had  been  left  open  through 
the  negligence  of  defendant's  agents  and  servants.  Defenaant  pleaded 
general  denial  and  assumed  risk.^  Upon  a  trial  with  a  jury  there 
was  a  verdict  for  plaintiff  for  $25,000,  and  from  the  judgment  this 
appeal  is  prosecuted. 

The  facts  with  regard  to  the  accident,  as  disclosed  by  the  evidence, 
are  as  follows :  Appellee  was  in  the  employ  of  appellant  as  a  fireman 
on  a  passenger  engine,^  with  its  train  of  ten  cars,  left  Houston,  north- 
bound, at  9:20  o'clock  p.  m.,  on  December  18,  1906.  The  train, 
which  had  been  running  at  a  speed  of  about  sixty  miles  an  hour,  when 
approaching  the  station  at  Thornton  slowed  down  to  about  thirty 
miles  an  hour,  and  was  running  at  about  this  speed,  approaching  the 
station.  When  the  engine  got  within  about  fifty  yards  of  a  switch 
just  south  and  a  short  distance  from  the  station,  the  engineer  dis- 
covered that  the  switch  was  open.  An  engine  attached  to  a  south- 
bound freight  train  was  standing  on  the  side-track  into  which  the 
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switch  led,  and  about  seventy-five  feet  from  the  switch.  The  passen- 
ger engine  plunged  through  the  open  switch  into  the  freight  engine. 
Appellee,  who  had  just  previously  been  engaged  in  testing  the  water 
in  the  boiler  of  his  engine,  had  just  gotten  back  into  his  seat  on  the 
left  side  of  the  cab  when  the  engineer  exclaimed  that  the  switch  was 
open.  He  tried  to  get  through  the  window  in  front  of  the  cab,  in- 
tending to  get  out  on  the  running-board  alongside  of  the  boiler  and 
jump  from  there  to  the  ground,  but  his  clothing  caught,  and  when 
the  collision  occurred  he  was  thrown  back  into  the  cab  and  caught 
in  some  way  and  his  leg  broken,  and  from  there  he  was  thrown  to  the 
ground,  where  he  lay  until  som€fone  came  to  his  relief  and  carried 
him  to  a  place  of  safety.  An  oil  tank  car  was  next  to  the  freiglit 
engine  and  in  some  way  the  oil  escaped  therefrom  and 'covered  the 
ground.  This  oil  caught  fire  and  appellee  suffered  some  injuries  by 
being  burned  before  he  was  removed.  Both  of  the  bones  of  his  leg 
were  broken  between  the  knee  and  the  ankle.  The  passenger  train 
was  due  to  arrive  at  Thornton  at  2:30  a.  m.,  but  was  about  thirteen 
minutes  late.  The  evidence  justifies  the  conclusion  that  the  freight 
train  southbound  arrived  at  Thornton,  finished  the  switching,  and 
went  in  on  the  siding  a  few  minutes  earlier.  One  Maddox  was  the 
head  brakeman  of  the  freight  train,  and  in  the  discharge  of  his  duties 
as  such  he  opened  the  switch  to  let  the  freight  engine  in  on  the  sid- 
ing. It  was  his  duty  to  then  close  the  switch,  "lining  it  up*^  for  the 
main  line  for  the  passage  of  the  northbound  passenger  train  then  due. 
He  testified  that  he  closed  the  switch  and  locked  it  securely  after  the 
freight  engine  passed  into  the  siding,  and  then  went  up  to  the  station, 
lay  down  and  went  to  sleep ;  that  when  the  passenger  train  approached 
the  conductor  sent  him  down  to  the  freight  engineer,  who  with  his 
fireman  had  remained  on  his  engine,  with'  orders,  and  that  as  he  was 
standing  by  the  freight  engine  the  passenger  train  came  in  and  the 
engine  crashed  into  the  freight  engine.  Whether  Maddox  closed  the 
switch  and  it  was  afterwards  opened  by  some  unauthorized  person 
before  the  arrival  of  the  passenger  train,  or  failed  to  close  it,  was 
the  issue  upon  which  the  case  turned.  It  was  further  charged,  how- 
ever, by  plaintiff  that  if  Maddox  closed  the  switch,  appellant,  its 
agents  and  employes  were  guilty  of  negligence  in  failing  to  see  that 
it  was  kept  closed  until  after  the  passage  of  the  passenger  train. 

The  headlight  of  the  freight  engine,  as  was  customary  in  such  cases, 
after  it  passed  into  the  siding  was  covered  so  that  it  gave  no  light 
in  the  direction  of  the  passenger  engine.  When  the  engineer  of  the 
passenger  train  discovered  that  the  switch  was  open  he  did  everything 
possible  to  prevent  the  disa^er,  but  it  was  impossible  to  materially 
dheck  the  speed  of  the  train  in  the  short  distance  intervening.  He 
could  not  have  discovered  the  open  switch  in  time  to  avoid  the  dis- 
aster. When  the  freight  engine  went  in  on  the  siding  it  stopped  at 
a  distance  of  certainly  not  more  than  seventy-five  feet  (appellee  tes- 
tified about  thirty  feet)  from  the  switch,  and  both  the  engineer  and 
his  fireman  remained  on  the  freight  engine  up  to  the  moment  of 
collision.  The  switch  was  unquestionably  open  when  the  passenger 
train  struck  it.  There  was  some  evidence  that  when  examined  after 
the  accident  the  switch-lock  was  gone,  and  some  evidence  that  after 
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the  accident  Maddox  went  to  the  switch  stand  and  was  heard  trying 
to  throw  it  back  or  '^fooling  with  it/'  which  was  denied  by  him.  It  • 
would  have  required  considerable  force  and  violence  to  break  the  lock, 
and  it  could  not  have  been  done  without  being  heard  by  the  engineer 
and  fireman  on  the  freight  engine.  The  evidence  fully  authorized  a 
finding  that  Maddox  was  mistaken  about  having  closed  the  switA 
after  the  freight  train  went  into  the  siding.  The  injuries  received 
by  appellee  were  permanent  and  serious. 

The  court  submitted  to  the  jury  the  issues  of  negligence  of  appel- 
lant in  leaving  the  switch  open  and  also  in  failing  to  use  proper  care 
to  keep  it  closed,  and  the  issue  of  assumed  risk  on  the  part  of  appellee. 
By  its  first  assignment  of  error  appellant  assails  the  following  charge 
given  by  the  court :  "Guided  by  these  instructions,  if  you  believe  from 
a  preponderance  of  the  evidence  that  the  said  switch  being  open  and 
said  train  being  so  deflected  was  the  result  of  the  negligence  of  de- 
fendant's servants  and  employes  in  not  properly  closing  the  switch, 
or  in  not  keeping  the  same  closed;  and  further  believe  that  plaintiffa 
injuries,  if  any,  were  the  direct  result  of  the  negligence,  if  any,  of 
defendant's  servants  and  employes  in  regard  to  said  switch,  and  that 
he  did  not  assume  the  risks,  then  you  will  find  for  the  plaintiflF,  and 
assess  his  damages  as  hereinbefore  instructed." 

The  first  objection  to  this  charge  is  that  it  assumes  that  appellant's 
servants  and  employes  were  guilty  of  negligence  "in  not  properly 
closing  the  switch."  We  think  this  is  not  a  fair  criticism  of  the 
charge.  Standing  alone,  the  jury  could  not  have  so  understood  it. 
If  there  were  any  doubt,  however,  on  this  point  it  is  relieved  by 
reference  to  paragraph  four  of  the  charge  immediately  preceding, 
whereby  the  jury  was  instructed  that  the  burden  of  proof  was  upon 
appellee  to  prove  by  a  preponderance  of  the  evidence  that  he  was 
injured  a&  the  direct  result  of  the  "negligence"  of  appellant,  and  to 
paragraph  six,  immediately  following  the  paragraph  containing  the 
charge  objected  to,  that  if  the  jury  believed  that  the  switch  beincr 
open  was  not  the  result  of  the  negligence  of  appellant's  servants  or 
employes,  to  find  for  appellant.  The  jury  was  carefully  told  to  con- 
strue all  parts  of  the  charge  together.  It  must  have  been  understood 
by  the  jury  that  negligence  vel  non  in  the  matter  of  the  open  switch 
was  a  matter  to  be  determined  by  them.  One  part  of  the  charge  may 
be  looked  to  for  the  purpose  of  qualifying  another.  (Baker  v.  Ashe, 
80  Texas,  361;  Galveston,  H:  &  S.  A.  By.  v.  Matula,  79  Texas,  581.) 

There  is  no  merit  in  the  second  objection  to  this  charge  that  it 
submitted  to  the  jury  the  issue  of  negligence  of  appellant's  employes 
in  not  "properl/'  closing  the  switch.  In  support  of  this  objection 
it  is  urged  that  there  was  no  allegation  in  the  petition  that  the  switch 
was  not  "properly"  closed;  only  that  it  was  not  "closed."  The  evi- 
dence did  not  present  any  ground  for  a  distinction  between  "closing" 
and  "properly  closing"  the  switch.  If  it  was  not  "properly  closed" 
it  was  not  closed. 

The  third  proposition  under  this  assignment  presents  the  same  ob- 
jection with  the  added  qualification  that  there  was  no  evidence  that 
the  switch  was  not  "properly  closed."  The  proposition  that  it  is  error 
to  charge  upon  an  issue  not  presented  by  the  pleadings  or  upon  which 
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there  is  no  evidence,  is  sound,  but  it  has  no  application  here.  The 
substance  of  the  issue  as  stated  by  the  charge  was  presented  by  both 
the  pleadings  and  evidence. 

The  fourth  objection  to  the  charge  is  that  it  assumes  the  negligence 
of  defendant's  employes  in  not  keeping  the  switch  closed,  whereas 
there  was  no  evidence  tending  to  show  that  there  was  any  duty  im- 
posed on  said  employes  to  see  that  the  switch  was  kept  closed  after 
it  was  once  closed  and  locked.  Certainly,  this  was  not  assumed  by 
the  charge,  but  the  issue  was  submitted.  We  are  not  prepared  to 
say  that,  in  the  circumstances  of  this  case,  the  duty  did  not  rest  upon 
the  employee  of  appellant  to  use  ordinary  care  to  see  that  the  switch 
was  kept  closed  until  the  passing  of  the  passenger  train  for  the  pro- 
tection of  the  freight  train  as  well  as  the  passenger  train.  The  freight 
engine  was  just  inside  of  the  switch  not  more  than  seventy-five  feet 
away,  according  to  Maddox's  testimony,  thirty  feet  according  to  that 
of  appellee.  The  passenger  train  was  due  then  and  must  have  been 
expected  to  arrive  every  moment.  The  brakeman  of  the  freight  train 
was  on  the  ground.  He  testified  that  when  he  came  down  to  give 
the  engineer  his  orders,  as  he  stood  by  the  engine,  if  he  had  thought 
of  it,  by  glancing  at  the  switch  target  in  a  few  feet  of  him,  he  could 
have  seen  that  the  switch  was  open.  An  open  switch  in  such  cir- 
cumstances was  fraught  with  such  frightful  danger  of  the  destruction 
of  life  and  property,  that  it  is  not  too  much  to  say  that  whatever 
may  have  been  the  duty  of  employes  of  the  appellant  as  to  safe- 
guarding switches  scattered  along  the  line,  they  should  have  used 
some  degree  of  care  to  see  that  this  one  remained  closed  until  the 
passenger  train  passed;  and  if  the  accident  was  due  to  want  of  ordi- 
nary care  in  this  regard,  appellant  would  be  liable.  But  if  we  are 
mistaken  in  this,  the  evidence  is  so  preponderating  that  Maddox  is 
simply  mistaken  about  having  closed  the  switch,  and  thal^  it  was  not 
afterwards  violently  and  forcibly  thrown  open  or  in  any  way  opened 
by  any  unauthorized  person,  that  the  conclusion  can  not  be  escaped 
that  the  verdict  of  the  jury  was  based  upon  this  theory  and  could 
not  have  been  influenced  by  the  charge  referred  to.  That  the  switch 
was  open  is  practically  admitted.  At  least  it  is  established  beyond 
question  by  the  undisputed  testimony.  If  Maddox  closed  it,  then 
some  miscreant  in  a  spirit  of  pure  and  wanton  deviltry  in  the  shoi't 
time  elapsing  from  the  closing  of  the  switch  by  Maddox  to  the  arrival 
of  the  passenger  train,  went  to  the  switch,  broke  the  lock, ,  or  in 
some  way  opened  it,  and  threw  the  switch,  and  this  in  a  hundred 
yards  of  the  station,  and  in  from  thirty  to  seventy-five  feet  from 
where  the  engineer  and  fireman  of  the  freight  train  sat  in  the  cab 
of  the  engine.  The  thing  is  improbable  to  the  verge  of  incredibility. 
Such  a  thing  might  hate  been  done  in  some  lonely  out-of-the-way 
place,  but  at  that  time  and  that  place  and  .all  without  attracting  the 
attention  of  the  engineer  and  fireman  of  the  freight  train,  is  so  ex- 
tremely improbable  of  occurrence  that  it  is  inconceivable  that  the 
jury  so  foxmd,  when  all  of  the  evidence  points  to  the  conclusion  plainly 
and  clearly,  in  spite  of  Maddox^s  testimony,  that  while  he  may  have 
intended  to  close  the  switch  and  may  have  thought  he  did  so,  he  is 
mistaken.     He  testifies  in  one  place  that  his  "recollection  is  that  he 
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lined  up  the  switch  for  the  main  line/'  It  might  possibly  have  been 
unlocked  by  someone  having  a  key  and  changed  without  noise,  but 
even  this,  with  the  engineer  and  fireman  so  near,  is  barely  possible. 
Clearly,  the  lock  was  not  broken.  Some  evidence  was  offered  that  it 
had  disappeared  and  had  never  been  found,  but,  on  the  other  hand, 
the  testimony  showed  that  it  would  have  been  practically  impossible 
to  have  broken  the  lock  and  thrown  the  switch  without  attracting 
the  notice  of  the  engineer  and  fireman  on  the  freight  engine.  Maddox 
would  naturally  shrink  from  admitting  even  to  himself  that  he  had 
left  the  switch  open,  and  doubtless  has  deceived  himself  into  believing 
that  he  closed  it.  Taking  all  the  evidence  into  consideration,  we  con- 
clude that  it  is  not  conceivable  that  the  jury  should  have  been  infla- 
enoed  by  the  charge  referred  to,  in  basing  their  verdict  upon  the 
theory  presented.  As  said  by  this  court  in  St.  Louis  S,  W.  Ry.  Co. 
V.  Groves,  44  Texas  Civ.  App.,  63:  "Again,  however,  the  question 
is  whether  the  jury  were  misled,  for  in  the  absence  of  some  feature 
of  the  charge  apparently  indicating  a  contrary  opinion  on  the  part 
of  the  trial  judge,  all  the  probabilities  are  that  the  jury  found  ac- 
cording to  the  undisputed  proof.  It  is  a  common  thing  for  Appellate 
Courts  to  look  to  the  state  of  the  proof  in  determining  whether  some 
slight  error  either  of  law  or  procedure  is  harmless.  The  fact  that 
the  evidence  strongly  preponderates  in  favor  of  the  verdict  is  of  weight 
in  such  an  inquiry.** 

The  fifth  proposition  under  the  first  assignment  presents  substan- 
tially the  same  objection,  and  is,  we  think,  equally  without  merit. 
The  objection  presented  in  the  sixth  proposition  is  not  sound.  The 
first  assignment  of  error,  the  various  propositions  under  which  we 
have  discussed,  presents  no  ground  for  reversal  and  is  overruled- 

The  second  assignment  of  error  presents  the  objection  to  the  para- 
graph of  the  charge  upon  the  deienses  urged  by  appellant,  that  it 
shifted  the  burden  of  proof  and  placed  it  on  defendant  to  show  that 
the  switch  being  open  was  not  due  to  its  negligence.  We  do  not 
think,  in  view  of  the  entire  charge,  which  must  be  looked  to,  that 
the  paragraph  referred  to  could  have  been  so  understood  by  the  jury. 
The  charge  is  as  follows:  "On  the  other  hand,  if  you  believe  the 
brakeman  Maddox  properly  closed  the  switch,  and  that  it  was  after- 
wards and  before  the  arrival  of  the  passenger  train  tampered  with 
and  opened  by  some  unauthorized  person,  whether  an  employe  of  the 
company  or  not,  if  his  duties  were  in  no  way  connected  with  the 
throwing  of  said  switch,  and  that  it  was  so  tampered  with  and  opened 
at  such  time  and  in  such  manner  that  such  action  could  not  have  been 
prevented  by  the  use  of  ordinary  care  on  the  part  of  the  agents  and 
servants  of  defendant,  or  believe  that  such  tampering  with  and 
opening  could  not  by  the  exercise  of  ordinary  care  have  been  discov- 
ered by  the  agents  and  servants  of  defendant  in  time  to  have  closed 
the  switch  before  the  passenger  train  arrived,  or  if  you  believe  said 
switch  being  open  at  the  time  of  the  accident  was  not  the  result  of 
negligence  on  the  part  of  defendant's  servants  or  employes,  then  in 
either  event  named  in  this  paragraph  you  will  find  for  defendant*" 

The  difference  between  believing  that  a  thing  did  not  occur  and 
not  believing  that  it  did  occur,  while  it  is  a  real  distinction  having 
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reference  to  a  state  of  mental  equilibrium  between  the  two  states  of 
mind  of  belief  or  unbelief,  can  not  be  supposed  to  have  been  in  the 
minds  of  the  jury  or  affected  their  proper  determination  of  the  issue 
of  negligence,  especially  in  view  of  another  portion  of  the  court^s 
charge  directly  instructing  them  that  the  burden  of  proof  was  upon 
plaintiff  to  prove  by  a  preponderance  of  the  evidence  that  appellee's 
injury  was  the  direct  result  of  the  negligence  of  defendant.  A  fur- 
ther answer  to  this  assignment  is  that  the  charge  referred  to,  at  all 
events,  does  not  present  aflSrmative  error.  The  assignment  is  without 
merit. 

The  third  assignment  does  not  require  discussion  and  is  overruled. 

While  the  plaintiff  was  testifying,  seeing  that  he  stopped  and  ap- 
parently thought  or  studied  before  answering  questions  put  to  him, 
his  counsel  asked  him  why  he  did  this,  to  which  he  replied  that  he 
did  not  know  any  reason  except  that  his  mind  was  not  as  accurate 
as  it  was  before  he  was  hurt.  The  question  and  reply  thereto  were 
objected  to  by  appellant  on  the  ground  that  it  was  for  the  jury  to 
determine  from  witness's  appearance  and  manner  his  credibility  and 
the  weight  of  his  testimony,  and  that  this  explanation  was  self-serv- 
ing. The  objection  was  overruled  and  appellant  excepted.  The  cor- 
rectness of  this  ruling  i^  assailed  by  the  fourth  assignment  of  error. 
If  the  answer  conveyed  the  impression  that  ap^Uee's  mental  pro- 
cesses had  been  affected  by  his  injury,  it  was  proper  for  him  to  so 
state.  It  was  a  legitimate  subject  of  inquiry  as  affecting  the  question 
of  damages.  It  was  not  properly  objectionable  that  the  information 
should  have  been  elicited,  as  it  was,  in  explanation  of  his  hesitation 
in  answering  questions.  The  witness's  reply  was  in  substance  that  his 
mind  and  memory  did  not  compare  with  what  they  were  before  his 
injury,  which  was  the  reason  he  did  not  reply  more  promptly  to 
questions  put  to  him.    There  was  no  error  in  the  ruling  complained  of. 

There  was  no  error  in  the  matter  of  the  admission  in  evidence  of 
the  photographs  of  the  bones  of  appellee's  injured  leg  taken  with  an 
X-Eay  instrument,  in  connection  with  the  testimony  of  Dr.  Boyd, 
as  to  the  character  and  use  of  the  instrument  and  the  manner  in 
which  the  photographs  were  taken.  The  burden  of  appellant's  objec- 
tion seems  to  be  that  without  cutting  away  the  intervening  flesh,  skin, 
etc.,  it  was  impossible  to  tell  whether  these  pictures  correctly  repre- 
sented the  condition  of  the  injured  bones.  It  would  be  strange  if  in 
the  trial  of  cases  in  courts  use  could  not  be  made  of  facts  elicited 
by  means  of  a  process,  the  usefulness  and  absolute  accuracy  of  which 
has  been  so  completely  demonstrated  as  have  been  photographic  views 
of  the  bones  of  a  living  body  by  means  of  the  X-Eay.  When  properly 
taken,  as  these  views  were  shown  to  have  been,  it  is  a  matter  of  such 
common  knowledge  that  they  accurately  represent  what  they  purport 
to  show  that  even  courts  may  take  cognizance  of  the  fact.  There 
was  no  error  in  the  admission  of  the  photographic  views,  and  the 
testimony  of  the  expert  medical  witnesses  in  connection  therewith.  It 
was  shown  that  the  instrument  used  was  a  correct  instrument  of  the 
kind,  and  had  been  frequently  used  by  the  witness.  The  fifth,  sixth 
and  seventh  assignments  of  error  presenting  appellant's  objections  to 
the  introduction  of  the  pictures  and  the  testimony  of  physicians  based 
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thereon,  as  to  the  condition  of  the  injured  bones,  are  overruled.    (16 
Cyc,  856;  Luke  v.  Calhoun  Co.,  52  Ala.,  115.) 

The  eighth  assignment  of  error  is  as  follows:  "The  court  erred 
in  making  certain  remarks  while  the  witness  Ed.  Maddox  was  npon 
the  stand  testifying,  which  testimony  and  remarks  of  the  court  were 
as  follows:  The  witness  testified:  *In  my  experience  and  within 
my  knowledge  switches  are  thrown  improperly,  and  nobody  can  ex- 
plain how  they  get  that  way.  Very  often  switches  are  meddled 
with  by  outsiders  and  thrown  without  the  action  of  the  train  crew; 
that  is  done  very  often.'  Whereupon  defendant's  counsel  asked  him 
the  following  questions!  fDid  you  know  of  any  way  that  it  could 
be  avoided?  that  you  could  keep  people  from  throwing  switches  that 
way?'  To  which  plaintiff's  counsel  objected  as  follows:  There  is 
no  evidence  here  tiiat  people  throw  any  switches  except  the  people 
who  have  charge  of  the  road ;  that  is  the  only  evidence  so  far.'  Where- 
upon the  court  remarked :  *That  is  hardly  a  question  of  expert  knowl- 
edge.' Defendant's  counsel  then  asked  this  witness  if  he  frequently 
found  them  that  way  and  if  he  knew  of  any  method,  in  view  of  his 
experience,  by  which  railroad  companies  could  avoid  such  conditions; 
to  which  the  witness  answered:  *No,  sir,  I  do  not.'  Whereupon 
plaintiff's  counsel  said:  T  don't  object  to  it;  I  don't  think  It  is  a 
proper  question,  but  I  shall  not  object  to  it.'  Whereupon  the  court 
remarked:  'I  don't  think  the  question  is  proper.'  To  which  remark 
of  the  court  defendant's  counsel  excepted,  whereupon  the  court  stated 
that  he  meant  to  say  that  the  evidence  was  inadmissible.  The  remarks 
of  the  court  were  clearly  upon  the  weight  of  the  evidence,  and  were 
upon  a  vital  issue  raised  by  the  defendant  in  its  behalf,  and  tended 
to  destroy  said  evidence  and  seriously  prejudiced  the  rights  of  the 
defendant  in  this  case." 

We  think  that  there  is  a  marked  distinction  on  this  point  between 
this  case  and  Thomson  v.  Kelley,  97  S.  W.,  326,  decided  by  this 
court.  Evidence  in  the  latter  case  was  admitted  as  to  certain  calls 
in  a  survey  denominated  "passing  calls,"  upon  the  issue  as  to  the 
true  location  of  the  lines  of  the  survey.  The  trial  judge  in  admitting 
this  evidence  remarked  and  repeated  the  statement  in  the  presence 
and  hearing  of  the  jury,  that  these  calls  were  of  little  or  no  force 
in  locating  the  corners.  This  court  held  that  this  was  a  direct  com- 
ment upon  the  weight  of  the  evidence  which  was  clearly  admissible 
and  as  objectionable  as  if  the  jury  had  been  instructed  by  the  court 
as  to  the  weight  to  be  given  these  "passing  calls"  in  the  determina- 
tion of  the  issue  presented.  In  its  probable  effect  on  the  jury  we 
think  there  is  a  great  difference  between  such  a  statement  from  the 
court  and  the  remark  made  in  this  case  that  the  evidence  was  not 
proper  or  was  not  admissible.  Such  statement  bore  only  upon  the 
admissibility  of  the  evidence  which  was  admitted  without  objection. 
It  was  not  proper,  however,  for  the  court  to  make  even  this,  state- 
ment. When  counsel  stated  that  he  made  no  objection  to  the  testi- 
mony the  court  was  not  called  upon  to  make  any  statement  whatever 
upon  its  propriety  or  admissibility,  and  should  not  have  done  so.  In 
view,  however,  of  the  state  of  tie  evidence  upon  the  issue  as  to  whether 
Maddox  failed  to  close  the  switch,  or  the  same  was,  after  having  been 
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closed,  tampered  with  by  some  malicious  or  meddlesome  person  Vhich 
we  have  heretofore  discussed,  we  can  not  think  that  the  improper 
remark  of  the  court  should  have  had  any  effect  upon  the  juiy  preju- 
dicial to  appellant.  If  the  testimony  was  not  admissible,  upon  which 
point,  as  it  was  admitted  without  objection,  we  are  not  called  upon  to 
express  an  opinion,  that  fact  did  not  deprive  it  of  such  probative* 
force  as  the  jury  may  have  seen  fit  to  give  it.  Missouri,  K.  &  T. 
Ry.  V.  Jtfhnson,  92  Texas,  382,  cited  by  appellee  to  support  the  con- 
tention, in  answer  to  the  assignment^  that  testimony  not  legally  ad- 
missible can  have  no  probative  force,  does  not  so  hold.  This  court 
held  to  the  contrary  in  Gray  v.  Fussell,  48  Texas  Civ.  App.,  261.  Our 
conclusion  is,  however,  that  the  action  of  the  court  does  not  present 
reversible  error. 

The  appellant  requested  three  separate  special  instructions  present- 
ing the  issue  as  to  whether  Maddox  left  the  switch  open  or  it  was, 
after  having  been  closed  by  him,  tampered  with  by  some  other  per- 
son. These  charges  are  substantially  the  same  and  were  all  refused, 
and  the  refusal  is  complained  of  in  the  ninth,  tenth  and  eleventh  as- 
signments of  error.  We  are  mindful  of  the  rule  announced  in  the 
Rogers  (91  Texas,  58),  McGlamory  (89  Texas,  638),  and  Washing- 
ton (94  Texas,  610),  cases,  the  entire  correctness  of  which  is  not 
questioned  and  the  eflfect  of  which  we  are  not  inclined  in  any  way 
to  minimize,  but  we  are  of  the  opinion  that  the  rights  of  appellant 
in  the  presentation  of  its  defenses  were  sufficiently  guarded  in  the 
court^s  charge,  which,  we  think  in  this  particular,  fully  complied  with 
the  rule  announced  in  the  cases  cited.  In  substance  and  effect  the 
charge  of  the  court  was  identical  with  the  requested  charges.  In  such 
case  it  was  not  error  to  refuse  the  special  (iharges  requested,  and  the 
assignments  referred  to  are  overruled.  The  charge  of  the  court  in  this 
particular  has  been  heretofore  copied.  One  of  the  refused  charges, 
and  they  are  all  the  same  in  substance,  is  as  follows:  ^TTou  are  in- 
structed that  if  you  believe  from  the  evidence  that  the  switch  which 
connected  the  main  with  the  sidetrack  on  which  the  collision  occurred, 
was  properly  closed  by  the  switchman  Maddox  before  the  arrival  of 
the  passenger  train,  and  that  afterwards,  and  before  the  arrival  of 
said  passenger  train,  it  was  tampered  with  and  opened  by  some  un- 
authorized person  (whether  an  employe  of  ihe  company  or  not,  if  his 
duties  were  in  no  way  connected  with  the  throwing  of  said  switch), 
and  that  it  was  so  tampered  with  and  opened  at  sudi  time  and  in  such 
manner  that  such  accident  could  not  have  been  prevented  by  the  de- 
fendant, its  agents  or  servants  by  the  use  of  ordinary  care,  or  at  sudi 
time  that  such  tampering  with  and  opening  could  not  by  the  use  of 
ordinary  care  have  been  discovered  by  the  agents  of  defendant  in 
time  to  have  closed  the  switch  before  the  passenger  train  arrived, 
then  you  will  find  for  defendant.^' 

The  twelfth  assignment  of  error  complains  of  the  verdict  as  exces- 
sive to  such  an  extent  as  to  indicate  that  it  was  not  the  result  of  a 
fair  consideration  of  the  evidence,  but  of  "prejudice  or  passion  or 
some  other  improper  motive.'^  The  jury  allowed  appellee  $25,000. 
The  evidence  showed  that  both  bones  of  the  leg  were  broken  betweei? 
the  knee  and  the  ankle;  that  one  of  the  broken  bones  has  never  prop- 
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erlj  united  and  in  consequence  the  foot  is  turned  in,  interfering  with 
his  walking,  and  that  he  will  never  have  proper  use  of  that  leg,  al- 
though in  time  he  will  acquire  some  substantial  use  of  it  Whfle  he 
lay  in  the  hospital  about  a  dozen  small  pieces  of  the  bone  of  his  leg 
were  taken  out.  The  broken  bone  protruded  through  the  flesh  and 
clothes  and  stuck  in  the  ground  when  appellee  fell  out*  of  the  cab. 
According  to  his  testimony  the  flames  from  the  burning  oil  reached 
him  and  set  his  clothing  on  Are,  and  his  legs  and  feet  and  some  parb 
of  his  body  were  severely  burned.  He  endured  very  great  physical 
suffering  for  several  months  from  the  burns  and  from  the  wounds  on 
his  broken  leg,  which  required  some  time  to  heal.  Appellee  at  the 
time  of  the  trial  was  twenty-seven  years  old.  His  earnings  the  month 
previous  to  the  accident  were  about  $125.  The  average  for  five 
years  before  had  been  $65  a  month.  Giving  full  faith  to  the  evi- 
dence upon  this  issue,  including  appellee's  testimony  as  to  the  amount 
of  his  physical  suffering,  we  can  not  agree  that  the  verdict  should 
stand.  The  amount  is  so  unreasonably  large  in  view  of  all  the  evi- 
dence as  to  indicate  that  it  was  not  the  result  of  a  fair  consideration 
of  the  evidence.  Upon  this  ground  the  trial  court  should  have  granted 
appellant's  motion  to  set  aside  the  veidict  and  grant  a  new  trial 
A  remittitur  of  $7,500,  reducing  the  amount  to  $17,500,  will  still 
allow  appellee,  in  our  judgment,  liberal  compensation  for  his  injuries. 
If  appellee  will  file  in  this  court  within  twenty  days  from  March  18, 
1909,  a  remittitur  of  $7,500,  the  judgment  will  be  reformed  and 
aflBrmed  for  $17,500,  otherwise,  for  the  reasons  given,  it  will  be  re- 
versed and  the  cause  remanded. 

Affirmed  on  remittiiur. 
Writ  of  error  refused. 


B.  L.  Francis  v.  A.  N.  Holmss. 

Decided  March  27,   1909. 

1. — ^Landlord  and  Tenant — Elements  of  Belationship. 

In  order  to  constitute  the  relationship  of  landlord  and  tenant,  it  is 
indispensahle  that  the  possession  of  the  tenant  should  be  with  the  consent  of 
the  landlord  and  in  subordination  to  his  title. 

2. — ^Foroible  Detainer — Statute  Constmed. 

Where  it  appeared  that  the  defendant  obtained  possession  of  the  land  in 
controversy  under  an  aj?reement  to  purchase  the  same,  an  action  of  forcible 
detainer  could  not  be  maintained  because  the  land  was  never  let  by  the  plaintiff 
to  the  defendant  within  the  meaning  of  the  term  *1et*'  as  used  in  subdivision  3 
of  article  2519  of  the  Rev.  Stats,  nor  was  the  defendant  ever  a  tenant  by  will 
or  sufferance  within  the  meaning  of  article  2521. 

Appeal  from  the  District  Court  of  Wheeler  County.     Tried  belorv 
before  Hon.  H.  G.  Hendricks. 

Lackey  &  Cocke,  for  appellant. 

J.  B.  Reynolds,  for  appellee. 
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DTJNKIjIN,  Associate  Justice. — On  September  9,  1907,  A.  N. 
Holmes  entered  into  a  parol  agreement  wkh  B.  L.  Francis  to  sell 
to  him  the  northwest  quarter  of  section  42  in  block  17,  H.  &  G.  N. 
R.  E,  Co.  survey,  in  Wheeler  County,  for  the  sum  of  thirty-four  hun- 
dred and  fifty  dollars,  payable  as  follows:  Two  hundred  dollars  cash; 
eighteen  hundred  dollars  on  November  9,  1907;  six  hundred  dollars 
November  1,  1908;  six  hundred  dollars  November  1,  1909;  and  two 
hundred  and  fifty  dollars  November  1,  1910.  On  the  same  date 
Holmes  executed  a  deed  to  the  land  in  favor  of  Francis,  expressing 
the  foregoing  consideration,  and  Francis  executed  promissory  notes 
in  favor  of  Holmes  for  all  the  deferred  payments  except  the  eighteen- 
hundred-doUar  payment,  all  of  which  papers,  together  with  two  hun- 
dred dollars  cash  by  Francis,  were  deposited  with  0.  T.  Nicholson, 
an  officer  in  the  Shamrock  bank,  under  a  parol  agreement  between 
the  parties  that  if  Francis  should  fail  to  pay  the  eighteen  hundred 
dollars  on  November  9,  1907,  then  the  two  hundred  dollars  deposited 
with  the  papers  should  be  forfeited  to  Holmes  and  the  contract  of 
purchase  terminated.  Francis  was  then  placed  in  possession  of  the 
land  under  and  by  virtue  of  the  foregoing  agreements  and  has  held 
same  ever  since.  At  the  time  he  took,  possession  there  were  matured 
crops  on  the  land  grown  by  Holmes,  and  these  crops  were  embraced 
in  the  contract  of  sale  as  a  part  of  the  realty. 

On  October  28,  1907,  Holmes,  at  the  request  of  Francis,  agreed 
to  extend  time  of  payment  of  the  eighteen  hundred  dollars  instalment 
and  Francis  agreed  to  pay  interest  thereon,  but  the  period  of  exten- 
sion and  the  rate  of  interest  were  not  agreed  on.  December  15,  1907, 
there  was  a  definite  agreement  of  extension  of  time  for  pajrment  of 
the  eighteen  hundred  dollars  to  January  1,  1908.  During  the  month 
of  December  Francis  paid  to  Holmes  three  hundred  and  fifty  dollars, 
which  was  accepted  by  the  latter  as  a  part  payment  of  the  eighteen 
hundred  dollars  before  mentioned.  This  money  was  realized  by 
Francis  from  the  sale  of  cotton  gathered  by  him  from  the  land  and 
grown  by  Holmes.  On  January  1,  1908,  Francis,  being  unable  to 
pay  the  balance  of  the  eighteen  hundred  dollars,  asked  for  further 
extension  of  time  and  Holmes  agreed  to  give  him  an  answer  on  the 
morning  of  the  following  day.  On  the  evening  of  January  2  Francis 
offered  to  give  a  check  on  a  banl^  for  this  balance,  but  Holmes  re- 
fused to  accept  it  and  declared  the  contract  of  purchase  terminated. 

On  February  6,  1908,  Holmes  instituted  a  suit  in  the  Justice  Court 
for  forcible  detainer  against  Francis  to  recover  possession  of  the 
land,  alleging  in  his  complaint  that  possession  of  the  property  had 
been  given  to  Francis  under  a  contract  by  which  defenaant  had  the 
option  to  purchase  it  on  or  by  January  1,  1908,  and  that  he  had 
failed  to  exercise  the  option  according  to  its  terras  and  thereby  de- 
fendant's right  to  purchase  was  forfeited  and  lost,  and  his  right  to 
possession  terminated.  Plaintiflf  recovered  in  the  Justice  Court  and 
from  the  judgment  there  rendered  Francis  appealed  to  the  District 
Court,  where  he  was  again  cast  in  the  suit,  and  now  appeals  from 
the  judgment  last  rendered  to  this  court. 

TJpon  the  trial  in  the  District  Court  Francis  tendered  to  Holmes 
VoL  LIV  Civil— 39. 
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in  open  court  fourteen  Imndred  and  seventy-five  dollars  as  the  bal- 
ance due  of  the  eighteen-hundred-dollar  payment,  with  interest  there- 
on from  January  2,  1908,  also  the  notes  previously  execu-ted  by  him, 
and  in  his  pleadings  claimed  title  to  the  land. 

Sayles^  Texas  Civil  Statutes,  article  2519,  reads  as  follows:  "If 
any  person  (1)  shall  make  an  entry  into  any  lands,  tenements  or 
other  real  property,  except  in  cases  where  entry  is  given  by  law;  or 
(2)  shall  make  any  such  entry  by  force;  or  (3)  if  any  person  shall 
wilfully  and  without  force  hold  over  any  lands,  tenements  or  other 
real  property  after  the  termination  of  the  time  for  which  such  lands, 
tenements  or  other  real  property  were  let  to  him  or  to  the  person 
under  whom  he  claims,  after  demand  made  in  writing  for  the  pos- 
session thereof  by  the  person  or  persons  entitled  to  such  possession, 
such  person  shall  be  adjudged  guilty  of  forcible  entry  and  detainer, 
or  of  forcible  detainer,  as  the  case  may  be.'* 

Article  2521:  "A  person  shall  be  adjudged  guilty  of  forcible  de- 
tainer also  in  the  following  cases: 

*'l.  Where  a  tenant  at  will  or  by  sufferance  refuses,  after  demand 
made  in  writing  as  aforesaid,  to  give  possession  to  the  landlord  after 
the  determination  of  his  will. 

"2.  Where  the  tenant  of  a  person  who  has  made  a  forcible  entry 
refuses  to  give  possession,  after  demand  as  aforesaid,  to  the  person 
upon  whose  possession  the  forcible  entry  was  made. 

"3.  Where  a  pe'rson  who  has  made  a  forcible  entry  upon  the  pos- 
session of  one  who  acquired  it  by  forcible  entry  refuses  to  give  pos- 
session on  demand,  as  aforesaid,  to  him  upon  whose  possession  the 
first  forcible  entry  was  made. 

"4.  Where  a  person  who  has  made  a  forcible  entry  upon  the  pos- 
session of  a  tenant  for  a  term,  refuses  to  deliver  possession  to  the 
landlord,  upon  demand  as  aforesaid,  after  the  term  expires;  and  if 
the  term  expire  whilst  a  writ  of  forcible  entry  sued  out  by  the  tenant 
is  pending,  the  landlord  may,  at  his  own  cost  and  for  his  own  benefit, 
prosecute  it  in  the  name  of  the  tenant. 

"It  is  not  material  whether  the  tenant  shall  have  received  posses- 
sion from  h]^  landlord  or  have  become  his  tenant  after  obtaining 
possession.'* 

If  the  facts  proven  and  above  noted  make  this  a  case  of  forcible 
detainer  under  the  statutes  it  must  be  by  virtue  of  subdivision  three 
of  article  2519,  or  by  virtue  of  some  provision  of  article  2521  above 
quoted.  All  those  provisions  contemplate  the  existence  of  the  relation 
of  landlord  and  tenant  as  a  basis  for  the  action  of  forcible  detainer. 
The  facts  above  noted  plainly  show  that  Holmes  gave  to  Francis 
possession  of  the  land  under  and  by  virtue  of  the  contract  of  the 
latter  to  purchase  it,  and  we  think  the  land  was  never  let  to  Francis 
within  the  meaning  of  the  term  *^et,''  as  used  in  subdivision  three  of 
article  2519,  and  that  he  was  never  a  tenant  by  will  or  sufferance 
within  the  meaning  of  article  2521.  The  term  *'lef'  is  thus  defined 
in  Anderson's  Law  Dictionary:  "To  give  leave  to;  to  permit.  To 
grant  the  use  of  realty  for  a  compensation;  correlative  to  hire;"  and 
thus  in  Rapalje's  Law  Dictionary:  "Hindrance,  obstruction.  To 
lease,  or  hire  out  a  thing  for  a  compensation.*'     The  following  from 
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1  Wood's  Landlord  and  Tenant,  1,  seems  in  accord  with  the  weight 
of  the  authorities :  "A  tenant  is  one  who  occupies  the  lands  or  prem- 
ises of  another,  in  subordination  to  that  other's  title,  and  with  his 
assent,  express  or  implied.  But,  in  order  to  create  the  relations,  the 
two  elements  must  concur.  The  fact  that  one  is  in  the  possession  of 
the  lands  of  another  does  not  of  itself  establish  a  tenancy,  because  if 
he  is  in  possession  under  a  claim  of  title  in  himself,  or  under  the 
title  of  another,  or  even  in  recognition  of  the  owner's  title,  but  with- 
out his  assent,  he  is  a  mere  trespasser,  and  can  not  be  compelled  to 
yield  rent  for  his  occupancy,  nor  is  he  estopped  from  attacking  the 
owner's  title.  In  such  a  case,  all  the  elements  requisite  to  create  the 
relation  of  landlord  on  the  one  hand,  or  of  tenant  on  the  other,  are 
lacking,  to  wit,  assent  upon  the  one  hand,  and  subordination  to  title 
upon  the  other.  If  the  owner  gives  his  assent  to  the  occupancy  of 
one  who  has  entered  upon  his  lands  adversely,  a  tenancy  is  not  thereby 
created.  In  order  to  have  that  effect,  the  person  in  possession  must 
accept  such  permission  and  consent  to  hold  under  him,  and  in  sub- 
ordination to  his  title.''  See  also  Cunningham  v.  Ammerman,  3  App. 
Civ.  Cases,  sec.  352;  Brown  v.  Bandolph,  26  Texas  Civ.  App.,  66; 
24  Cyc,  884-887;  1  Taylor's  Landlord  and  Tenant,  sees.  23  and  25. 

The  issue  made  both  by  the  pleadings  of  tlie  parties  and  by  the 
evidence,  being  necessarily  one  of  title,  could  not  be  determined  in 
the  action  for  forcible  detainer.  (Sayles'  Texas  Civil  Statutes,  article 
2529;  19  Cyc,  1124  to  1127.) 

The  judgment  of  the  trial  court  is  therefore  reversed  and  the  cause 
dismissed. 

Reversed  and  dismissed. 


Dayton  Lumber  Company  v.  E.  A.  Stockdale. 

Decided  March  30,   1909. 

1^ — Ghargre — ^Withdrawal  of  Issue. 

When  the  probative  force  of  the  evidence  offered  upon  an  issue  made  by  the 
pleadings  is  so  weak  that  in  legal  contemplation  it  falls  short  of  being  any 
evidence  from  which  the  jury  could  reasonably  infer  the  existence  of  the 
alleged  fact,  the  trial  court  is  not  required  to  submit  the  issue. 

S. — Contract— ETidenoe. 

Evidence,  in  an  action  on  account  for  hauling  timber,  held  insufficient  to 
raise  the  issue  of  a  contract  by  the  plaintiff  to  haul  all  the  timber  on  a  certain 
tract   of    land. 


8. — Same — ^Fraud — ^Adverse  Interest  of  Agent. 

Where  the  plaintiff  contracted  with  the  agent  of  defendant  to  haul  timber, 
the  fact  that  the  agent  at  the  time  owned  an  interest  in  the  teams  and 
outfit  with  which  plaintiff  did  the  work  and  rented  his  interest  to  him 
for  a  certain  sum,  the  agreement  being  that  this  should  be  paid  regardless  of 
whether  the  property  should  be  used  or  not,  did  not  authorize  the  defendant 
to  avoid  the  contract  on  the  ground  of  fraud.  The  agreement  was  not  incon- 
sistent with  any  duties  the  agent  owed  the  principal,  nor  did  it  make  him  a 
party  in  interest  with  plaintiff  in  the  contract  to  haul,  nor  place  him  in  an 
attitude  adverse  to  his  principaL 
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4.-^Pleading— Hew  Parties — ^Practice. 

A  pleading  seeking  to  make  a  new  party,  filed  on  the  day  of  the  trial, 
came  too  late. 

6. — ^Praotiee. 

A  party  will  not  be  heard  to  complain  of  the  action  of  the  court  in  OTer- 
ruling  a  plea,  unless  the  record  shows  that  same  was  presented  to  and  was 
acted  on  by  the  court. 

6. — Oontraot — Evidenoe— Cnttom. 

Where  the  plaintiff  and  the  agent  of  the  defendant  who  made  the  contract 
both  testified  that  it  contained  no  provision  requiring  the  plaintiff  to  hatti  tlie 
most  distant  timber  first,  leaving  the  nearest  to  be  hauled  last,  evidence  that 
such  a  provision  was  inserted  in  other  contracts  and  that  it  was  customary  in 
hauling  contracts  generally,  was  inadmissible  when  offered  as  tending  to  show 
it  was  in  the  contract  in  question. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L,  B.  Hightower. 

Stevens  &  Pickeit,  for  appellant. — ^In  a  trial  before  a  jury,  if  there 
is  any  evidence  at  all  upon  an  issue,  it  is  the  duty  of  the  court  to 
submit  the  same  for  the  jury's  determination,  and  it  is  error  to  take 
,  the  case  from  them  by  a  peremptory  charge,  however  slight  the  testi- 
mony might  appear  to  the  court.  And  even  though  the  testimony  of  a 
witness  be  uncontradicted,  yet  it  is  the  province  of  the  jury  to  pass 
on  same,  and  they  may  disregard  it  after  considering  his  manner  of 
testifying,  his  interest,  and  all  surrounding  circumstances  and  facts 
connected  with  the  case.  Patton  v.  Rucker,  29  Texas,  406;  McGown 
V.  Railway  Co.,  85  Texas,  292;  Stooksbury  v.  Swan,  85  Texas,  571; 
Railway  Co.  v.  Runnels,  92  Texas,  307;  Coats  v.  Elliott,  23  Texas, 
613;  Turner  v.  Grobe,  59  S.  W.,  583. 

Where  an  agent  makes  a  contract  upon  which  his  principal  is  after- 
'  wards  sued,  and  the  testimony  is  contradicting  as  to  what  were  the 
terms  of  such  contract,  it  is  admissible  to  show  that  the  same  agent, 
in  contracting  with  other  parties  for  work  of  exactly  the  same  kind, 
has  made  a  contract  with  them  containing  the  terms  his  principal 
contends  were  also  a  part  of  the  contract  being  sued  upon.  Hollings- 
worth  V.  Holshausen,  25  Texas,  635. 

Where  an  agent  for  his  principal  makes  a  contract  with  another, 
in  which  he  is  individually  interested  so  as  to  place  himself  in  a 
position  adverse  or  antagonistic  to  his  principal,  such  conduct  on 
the  part  of  the  agent  is  a  fraud  which  renders  the  contract  null  and 
void,  and  the  same  may  be  so  declared  without  proof  of  any  further 
fraud  in  fact.  Borden  v.  Houston,  2  Texas,  606;  Armstrong  v. 
O'Brien,  83  Texas,  648;  Tinsley  v.  Pennii^an,  34  S.  W.,  368;  1  Am. 
&  Eng.  Enc.  of  Law  (2d  ed.),  pp.  1070-6;  1  Clark  &  Skyles  on  the 
Law  of  Agency,  p.  885;  id.,  sees.  404-5,  14-16. 

Marshall  &  Marshall,  for  appellee. 

McMEANS,  Associate  Justice. — ^The  appellee,  B.  A.  Stockdale, 
instituted  this  suit  against  the  appellant,  Dayton  Lumber  Company, 
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upon  a  stated  account  for  $805.80  as  a  balance  due  him  for  hauling 
logs  to  appellant's  tram  railroad^  and  for  the  further  sum  of  $337.50 
as  damages  for  time  lost  by  appellee  through  the  alleged  breach  of  a 
contract  on  the  part  of  appellant  to  furnish  appellee  steidy  work, 
and  for  tlie  further  sum  of  $120,  the  value  of  time  lost  by  appellee 
by  reason  of  delays  caused  by  appellant  in  compelling  appellee  to 
move  his  logging  outfit  to  places  distant  from  the  place  he  engaged 
to  operate.  These  last  two  items  were  not  allowed  by  the  court  and 
no  further  reference  need  be  made  to  them. 

Appellant  answered  by  general  denial  and  pleaded  specially  that 
about  February  1,  1907,  it  made  a  verbal  contract  with  appellee  to 
haul  to  its  spur  tracks  all  timber  cut  into  logs  on  a  certain  tract 
of  land,  and  that  for  such  hauling  he  was  to  receive  $1.60  per  thou- 
sand feet,  and  tliat  by  the  terms  of  said  contract  appellee  agreed  to 
haul  first  the  logs  on  said  land  situated  furthest  from  the  track, 
leaving  those  nearest  thereto  for  the  last  haul,  but  that  appellee,  in 
violation  of  said  contract,  hauled  first  the  logs  nearest  the  spur,  and 
then  without  excuse  abandoned  the  contract  and  refused  to  haul  the 
remaining  logs  on  the  tract,  leaving  thereon  logs  amounting  to 
276,577  feet,  which  it  was  necessary  for  appellant  to  have  hauled,  and 
that  it  was  forced  to  pay  $2.50  per  thousand  feet  to  have  this  done, 
thus  being  required  to  pay  ninety  cents  per  thousand  feet  more  than 
the  cost  to  it  would  have  been  had  appellee  performed  his  contract, 
or  an  additional  cost  to  appellant  of  $248.92,  which  it  pleaded  in  off- 
set to  appellee's  account.  Appellant  further  pleaded  that  one  W,  H. 
McGregor,  its  agent  who  made  the  contract  for  hauling  with  appellee, 
was  its  woods  and  logging  superintendent  and  had  complete  control 
and  management  of  the  hauling  of  its  timber  and  of  the  work  done 
by  appellee  under  said  contract,  and  that  after  appellee  abandoned 
eaid  work  appellant  learned  that  McGregor,  at  the  time  of  making 
said  contract  and  while  acting  as  agent  for  appellant,  was  jointly 
interested  with  appellee  in  the  contract,  owning  one-half  of  the  teams, 
wagons,  etc.,  used  by  appellee  in  hauling,  and  that  this  contract  of 
McGregor  was  a  fraud  upon  it  for  which  the  contract  should  be  can- 
celled. 

Upon  the  conclusion  of  the  testimony  the  court  peremptorily 
charged  the  jury  to  return  a  verdict  for  appellee  for  $805.80,  the 
amount  of  the  stated  account,  with  six  percent  per  annum  interest 
thereon  from  November  1,  1907;  and  in  obedience  to  the  instruction 
such  a  verdict  was  returned,  and  judgment  for  appellee  accordingly 
entered.     The  case  is  now  regularly  before  us  on  appeal. 

By  its  first  assignment  of  error  appellant  complains  of  the  action 
of  the  court  in  instructing  a  verdict  for  appellee,  because,  Jt  contends, 
there  was  ample  evidence  to  show  that  appellee  had  contracted  to 
haul  all  the  timber  off  a  specific  tract  of  land,  and  having  failed  to 
complete  the  contract,  appellant  was  entitled  to  an  offset  in  the  sum 
it  had  been  compelled  to  pay  for  having  the  remaining  timber  hauled 
over  and  ,above  the  price  which  it  had  agreed  to  pay  appellee  there- 
for. The  evidence  was  undisputed  that  appellant  owed  appellee  for 
hauling  logs  a  balance  of  $805.80.  It  was  also  undisputed  that  at 
the  time  appellee  geasqd  to  hml  th^r$  remained  qu  th^  tract  276^577 
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feet  of  timber,  and  that  this  amount  was  hauled  by  W.  S.  Williama, 
under  a  contract  with  appellant,  for  which  Williams  received  $2.50 
per  thousand  feet.  As  to  the  contract  between  appellant  and  Stock- 
dale  the  testimony  is  as  follows: 

Stockdale  testified:  "The  contract  I  had  was  as  follows:  I  was 
to  haul  logs  at  so  much  ($1.60)  per  thousand  feet  to  their  tram 
road,  and  was  to  be  paid  monthly.  I  never  had  any  contract  to  clean 
up  any  job  at  all;  I  was  supposed  to  haul  logs  at  so  much  per  thou- 
sand; my  logs  were  delivered  on  the  tram  road  and  they  were  scaled, 
and  my  account  was  credited  with  it.  Mr.  McGregor  scaled  the  logs; 
there  was  no  understanding  during  this  time  between  me  and  Mr. 
McGregor,  or  any  persons  of  the  Dayton  Lumber  Company,  that  I 
was  to  engage  in  cleaning  up  any  certain  amount  of  ground;  I  was 
just  merely  hired  by  the  company  to  haul  timber  at  so  much  per 
thousand  feet.  I  never  had  a  contract  to  haul  all  the  timber  oa 
tract  5  or  5 A.  I  was  to  get  $1.60  for  anything  they  gave  me  to 
haul.  I  don't  know  how  close  some  of  this  timber  was  to  the  tract 
that  I  hauled  on  No.  5;  I  think  the  timber  was  about  a  mile  wide, 
and  they  run  a  spur  as  near  the  center  as  they  could,  and  it  was 
about  one-half  mile  on  each  side;  they  were  to  cut  the  timber  and  I 
was  to  l\aul  it.  Some  of  this  timber  was  right  close  to  the  track 
and  I  got  $1.60  per  thousand  feet  for  that,  and  $1.60  for  that  far- 
thest from  the  track;  I  could  haul  and  quit  a  month,  if  I  wanted  to. 
I  could  haul  that  right  by  the  track  and  get  $1.60  for  it  and  quit. 
There  was  no  agreement  that  I  was  to  haul  until  I  had  completed 
all  hauling.  Mr.  McGregor  made  this  contract  with  me;  he  was 
superintendent  for  the  company  at  that  time;  he  had  no  interest  at 
all  in  that  contract  with  me,  but  he  had  an  interest  in  the  teams  I 
was  running.  He  owned  one-half  of  the  teams,  and  I  rented  the 
teams  from  him  at  $125  a  month;  I  worked  them  after  he  left,  but 
up  to  that  time  he  was  superintendent.  My  intention  was  to  clean 
up  the  spur,  but  the  condition  of  tlie  ground  kept  me  from  it,  but  I 
had  no  contract  with  the  Dayton  Lumber  Company  that  I  would 
clean  up  the  spur  or  any  particular  tract  of  land.*' 

McGregor,  the  logging  superintendent  of  appellant,  testified:  "In 
my  capacity  as  a^^ent  of  the  Dayton  Lumber  Company  I  entered  into 
a  contract  with  Mr.  E.  A.  Stockdale,  with  reference  to  him  logging 
the  timber  on  the  company's  plant;  that  contract  was,  we  were  to 
pay  him  $1.60  per  thousand  feet  to  haul  logs  and  deliver  them  on 
skids.  At  the  time  I  made  the  contract  with  him  he  was  not  to 
finish  any  particular  part  of  any  particular  job;  that  is,  ho  was  not 
to  clean  up  any  ground,  and  there  was  nothing  said  as  to  that.  I 
left  employment  of  the  Dayton  Lumber  Company  the  first  of  Xovem- 
ber,  1907.  I  owned  one-half  interest  in  the  stock  that  Mr.  Stockdale 
operated  then;  that  is,  in  the  mules.  I  rented  to  Mr.  Stockdale  my 
interest  in  tlie  stock  at  so  much  per  month;  he  was  to  pay  me  $125; 
I  had  no  interest  in  the  contract  that  Mr.  Stockdale  made  with  tlie 
Dayton  Lumber  Company,  and  was  not  a  party  to  it  in  any  way.  I 
also  had  interest  in  Foster's  teams;  that  is,  the  same  Foster  that  was 
hauling  there  adjoining  Stockdale.  I  received  $125  for  my  mules 
and  oxen/' 
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L.  Fouts>  superintendent  and  manager  of  appellant,  testified: 
"Mr.  McGregor  held  the  position  of  snperinrtendent  of  the  woods  and 
togging  during  that  time;  I  do  not  know  anything  ahout  the  contract 
he  made  with  Mr.  Stockdale,  only  what  he  told  me;  he  reported  to 
me  he  had  made  a  contract  with  Mr.  Stockdale  and  Mr.  Foster  to 
pay  them  $1.60  per  thousand  feet  for  any  logs  delivered  on  any  spur 
track  we  might  build.  With  reference  to  the  work  he  done  in  October 
— ^he  W2L8  hauling  to  what  we  call  spur  No.  5A;  was  to  haul  practi- 
cally all  of  it;  I  cant  say  that  Mr.  McGregor  told  me  that  Stockdale 
was  to  haul  all  the  timber  at  $1.60  per  thousand  feet  delivered  on 
the  spur.  As  to  what  I  know  about  Stockdale  having  to  finiA  up 
any  particular  cut,  it  is  understood  that  a  man  has  to  finish  up  his 
cut  before  he  leaves  it,  but  I  do  not  know  what  contract  McGregor 
made  with  Stockdale  about  that,  only  what  McGregor  reported  to 
me;  I  do  not  know  that  McGregor  did  make  such  report  to  me,  that 
is,  that  Stockdale  was  to  finish  up  any  particular  cut;  well,  I  dont 
think  McGregor  did  report  to  me  on  the  contract  he  made  with 
Stockdale.'* 

The  only  evidence  in  the  record  claimed  by  appellant  to  be  contra- 
dictory of  the  testimony  above  set  out  is  that  of  the  witness  Williams, 
to  whom  McGregor  and  Stockdale  sold  the  teams  and  logging  outfit, 
to  the  effect  that  at  the  time  of  his  purchase  Stockdale  said  that  it 
was  understood  that  he,  Stockd«ale,  was  to  clean  up  the  rest  of  spur 
No.  5;  and  the  testimony  of  appellee  that  he  was  notified  by  appel- 
lant after  he  quit  hauling  on  December  9  to  complete  the  hauling 
on  the  tract  or  he  would  be  charged  up  with  the  cost;  that  he  was 
not  ready  to  begin  work  on  the  date  he  was  notified,  as  it  was  im- 
possible for  him  to  have  done  the  work  with  the  mules,  and  the  rea- 
son he  did  not  go  to  work  then  wae  because  the  ground  was  in  such 
condition  he  could  not  do  anything  with  the  mules;  that  he  had 
tried  it  a  few  days  in  November  and  also  a  few  days  in  December 
and  crippled  several  of  his  mules  and  he  thought  he  would  wait 
until  the  ground  dried,  and  that  he  had  intended  to  haul  all  the 
logs  on  the  tract;  that  he  would  have  done  so,  but  it  was  impossible 
to  get  his  mules  in  the  woods,  but  that  he  did  not  have  any  contract 
to  *'clean  up  the  job.'' 

The  most  that  can  be  said  of  the  evidence  relied  upon  by  appellant 
as  raising  the  issue  of  a  contract  on  the  part  of  appellee  to  haul  at 
the  contract  price  all  the  logs  on  the  'specific  tract,  is  that  it  raises 
only  «  surmise  or  suspicion  of  the  existence  of  facts  sought  to  be 
established  in  support  of  the  offset  pleaded  by  appellant,  but  its  proba- 
tive force  is  so  weak  that  in  legal  contemplation  it  falls  short  of  being 
*'any  evidence"  from  which  the  jury  could  reasonably  infer  the  exist- 
ence of  the  alleged  fact;  and  that  the  court  did  not,  therefore,  err  in 
instructing  a  verdict  for  appellee.  (Joske  v.  Irvine,  91  Texas,  574; 
Wills  V.  Central  Ice  Co.,  39  Texas  Civ.  App.,  483;  Murphy  v.  Gal- 
veston, H.  &  N.  By.  Co.,  96  S.  W.,  941.)  The  assignment  is  over- 
ruled. 

By  its  third  and  fourth  assignments  appellant  contends  that  the 
action  of  the  court  in  instructing  a  verdict  for  appellee  was  erroneous 
for  the  further  reason  that  the  testimony  proved  that  McGregor,  ap- 
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pellant's  agent,  was  individually  interested  in  the  contract  made  by 
him  as  such  agent  with  Stockdale,  and  thiat  his  interest  was  of  sudi 
nature  as  to  amount  to  a  fraud  on  his  principal  and  to  render  the 
contract  void.  Without  discussing  the  principle  involved  in  the  propo- 
sition, the  assignment  is  overruled  on  the  ground  that  there  is  not 
sufficient  evidence  in  the  record  to  raise  the  issue.  Both  Stockdale 
and  McGregor  testified  positively  that  the  latter  had  no  individual 
interest  whatever  in  the  contract.  The  testimony  relied  upon  by  ap- 
pellant to  sustain  its  contention  is,  that  prior  to  the  making  of  the 
contract  McGregor  owned  a  half  interest  in  the  teams  and  logging 
outfit  with  which  Stockdale  did  the  work,  and  McGregor  rentfti  to 
Stocfcdale  his  part  of  the  property  for  the  consideration  of  $125  per 
month,  the  agreement  being  that  Stockdale  should  pay  him  said 
sum  regardless  of  whether  the  property  should  be  used  or  not  This 
agreement  was  not  inconsistent  with  any  duties  McGregor  owed  to  his 
principal,  nor  did  it  make  him  a  party  in  interest  with  Stockdale 
in  the  contract,  or  place  him  in  an  adverse  or  antagonistic  attitude 
toward  his  principal. 

The  fifth  assignment,  which  complains  that  the  court  erred  in  over- 
ruling appellant^s  motion  to  make  McGregor  a  party,  is  overruled. 
The  pleading  by  which  he  was  sought  to  be  made  a  party  not  having 
been  filed  until  the  day  of  the  trial,  came  too  late.  Besides  this,  there 
is  nothing  in  the  record  to  show  that  the  plea  was  presented  to  the 
court  or  was  overruled. 

The  defendant  offered  to  prove  by  McGregor  that  in  making 'con- 
tracts with  Bice  and  Harrell  for  hauling  logs  it  was  stipulated  that 
the  logs  furthest  away  from  the  tracks  should  be  hauled  first,  leaving 
those  nearest  the  track  to  be  hauled  last,  and  also  offered  to  prove 
by  the  witness  Fonts,  the  appellant's  general  manager,  that  it  was 
customary  to  insert  such  stipulations  in  hauling  contracts  generally. 
An  objection  to  the  introduction  of  this  evidence  was  sustained.  The 
evidence  was  sought  to  be  introduced  as  a  circumstance  to  prove  that 
such  a  stipulation  was  also  embraced  in  the  contract  with  appellee 
Stockdale.  It  was  the  positive  evidence  of  both  Stockdale  and  appel- 
lant's agent,  McGregor,  who  made  the  contract  with  him,  that  the 
contract  contained  no  such  provision;  and  the  proof  being  uncontra- 
dicted on  this  point,  testimony  as  to  what  stipulations  it  was  cus- 
tomary to  insert  was  not  admissible  for  the  purpose  for  which  such 
evidence  was  offered.  And  if  this  was  not  so,  and  had  the  testimony 
been  admitted,  we  do  not  think  the  evidence,  together  with  other 
circumstances  admitted,  would  have  been  sufficient  to  raise  the  issue 
that  Stockdale's  contract  contained  such  a  provision.  The  assign- 
ments raising  the  point  are  overruled. 

There  being  no  reversible  error  in  the  record  the  judgment  of  the 
court  below  is  affirmed. 

Affirmed, 


11 
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Sah  J.  Massie  et  al.  v.  C.  W.  Massie  bt  al. 

Decided  March  27,  1909. 

l.-»Will — Forfeiture  by  Contest. 

A  proYiaion  in  a  will  of  the  father  that  if  any  of  his  children  contested  his 
will  they  should  forfeit  any  right  to  any  of  the  property  so  devised,  was  valid, 
and  a  child  contesting  the  probating  of  the  will  forfeited  all  rights  thereunder 
and  could  not  recover  any  of  the  property  devised. 


— Election. 

Where  the  will  of  the  surviving  husband  treated  the  land  as  his  separate 
property,  purported  to  dispose  of  all  his  property  equally  between  his  children, 
and  provided  that  if  any  of  them  contested  the  will  they  should  forfeit  any  right 
io  any  of  the 'property  so  devised,  a  child  was  not  prevented  by  the  will  from 
asserting  his  right  to  such  part  of  the  land  as  he  inherited  from  the  mother,  if  in 
fact  she  owned  any  either  as  her  separate  property  or  an  undivided  one-half  as 
community;  but  the  child  was  put  upon  his  election,  and  having  contested  the 
will  he  elected  to  recover  as  an  heir  of  his  mother,  and  could  not,  in  an  action 
for  his  interest  in  the  land  and  for  partition,  recover  both  as  such  heir  and  as 
devisee  under  the  will. 

S. — ^Eyldence — Contest  of  Will— Forfeiture. 

The  provision  in  the  will  that  any  child  contesting  the  will  should  forfeit 
all  right  to  any  of  the  property  devised  being  vali.d>  it  was  error  to  exclude 
records  of  the  probate  court  showing  that  one  of  the  plaintiffs  in  the  partition 
Buit  had  contested  the  probate  of  the  will. 

4d — Jndirment — Partition — ^Description  of  Land. 

The  judgment  partitioning  land  should  show  on  its  face  what  land  is 
intended  to  be  partitioned. 

6. — ^Descent  and  Distribution— Homestead — ^Partition. 

Upon  the  death  of  the  mother  intestate,  her  children  inherit  her  community 
interest  in  the  homestead  subject  to  the  homestead  interest  of  the  father,  and 
at  his  death  they  are  entitled  to  a  partition  and  to  have  their  interest  «et  apart 
to  them. 

Error  from  the  Distrid;  Court  of  Collin  County.  Tried  below  before 
Hon.  B.  L.  Jones. 

Ahemaihy  &  Mangum,  for  plaintiffs  in  error. 

C.  W.  Massie,  for  himself. 

BAUvTET,  Chief  Justice. — This  suit  was  brought  by  defendants 
in  error  against  the  plaintiffs  in  error  to  recover  a  certain  tract  of 
land,  claiming  it  as  the  separate  property  of  their  mother  through 
whom  they  inherited,  or  in  the  event  they  were  mistaken  in  its  being 
the  separate  property  of  their  mother,  then  they  claimed  the  land 
was  the  community  property  of  their  father  and  mother.  They  prayed 
for  rents  and  for  partition. 

Defendants  answered  by  general  denial,  and  specially  that  said  land 
was  paid  for  in  part  with  the  separate  funds  of  their  farther,  J.  A. 
Kassie,  and  that  after  the  death  of  Mary  A.  Massie,  their  father  made 
valuable  improvements  on  the  land  and  asked  an  accounting  for  same. 
That  their  father,  J.   A.   Massie,  died  leaving  a  will,  in  which  he 
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claimed  the  land  as  his  separate  property  and  stipulated  therein  that 
if  any  one  of  his  children  should  contest  the  same  the  one  so  contest- 
ing should  forfeit  any  right  to  said  property  by  reason  thereof,  and 
that  C.  W.  Massie  had  contested  said  will. 

C.  W.  Massie  by  supplemental  petition  replied  that  said  will  is 
unjust^  unlawful,  contrary  to  public  policy  -and  not  binding,  in  that 
he  is  suing  for  hie  mother's  property  and  said  will  does  not  attempt 
to  cut  him  out  of  anything  he  inherited  from  his  mother. 

The  case  was  submitted  on  special  issues,  and  upon  a  verdict  being 
returned  the  court  rendered  a  judgment  decreeing  the  land  to  be 
community  property  and  for  partition.  Both  the  plaintiffs  in  error 
and  defendants  in  error  ask  a  reversal  of  the  case. 

The  plaintiflfs  in  error  assign  ae  error  the  action  of  the  court  in 
not  admitting  as  evidence  certain  records  of  the  County  and  District 
Courts  relating  to  the  probaiting  of  the  will  of  J.  A.  Massie,  offered 
by  plaintiflfs  in  error  to  show  that  C.  W.  Massie,  one  of  the  plaintiffs 
herein,  contested  the  probating  of  the  will.  In  this  we  are  of  the 
opinion  that  the  court  erred.  The  will  treated  the  land  as  the  sep- 
arate property  of  the  testator,  J.  A.  Massie,  and  purported  to  dispose 
of  all  his  property  equally  between  his  children,  and  it  also  provided 
that  if  any  of  his  children  contested  his  said  will  they  should  forfeit 
any  right  to  any  of  the  property  so  devised.  This  was  a  valid  provi- 
sion, and  if  the  said  C.  W.  Massie  cobtested  the  probating  of  the  will 
in  the  County  or  District  Court  he  forfeited  all  rights  thereunder  and 
could  not  recover  any  of  the  property  devised  by  virtue  of  said  will. 
Besides,  his  contention  in  this  suit  has  the  effect  to  defeat  the  provi- 
sions of  the  will  and  prevents  a  recovery  by  him  of  any  of  the  prop- 
erty of  his  father,  J.  A.  Massie,  deceased. 

The  will  did  not  prevent  him  from  asserting  his  right  to  the  part 
of  the  land  he  inherited  from  his  mother,  if  in  fact  she  owned  it, 
either  as  her  separate  right  or  an  undivided  one-half  as  community 
property  of  herself  and  J.  A.  Massie.  C.  W.  Massie  could  not  recover 
both  as  heir  of  his  mother  and  as  devisee  of  J.  A.  Massie.  J.  A 
Massie  had  no  right  to  will  the  property  of  Mary  A.  Massie,  his  de- 
ceased wife,  but  having  done  so  and  placed  the  forfeiture  clause 
therein,  it  put  C.  W.  Massie  upon  his  election,  and  having  contested 
the  will  he  elected  to  recover  as  an  heir  of  his  mother,  and  in  this 
relation  only  can  he  recover.  It  is  charged  that  C.  W.  Massie  recov- 
ered both  as  heir  of  his  mother  and  as  devisee  under  the  will.  He 
was  not  entitled  to  recover  in  both  capacities  and  in  this  respect  the 
court  erred. 

The  defendant  in  error,  C.  W.  Massie,  complains  of  the  court  in 
not  finding  rents  for  him  and  rendering  judgment  therefor  in  his 
favor.  There  is  no  statement  in  the  brief  showing  the  evidence  or  a 
synopsis  thereof  sufficient  to  enable  this  court  to  tell  wherein  the 
error  of  the  court  below,   if  any,  lies.      (Bule   31,   Ot.    Civ.  Apps.) 

Upon  the  death  of  plaintiffs*  mother  they  inherited  her  community 
interest  subject  to  the  homestead  interest  of  the  father,  and  at  his 
dearth  they  were  entitled  to  a  partition  of  the  land  and  to  have  their 
interest  set  apart  to  them.  If  there  are  any  equities  that  arose  by 
reason  of  our  community  laws,  the  same  can  be  adjusted  upon  an- 
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other  trial.     (Clift  v.  Clift,  72  Texas,  144;  Eice  v.  Eice,  21  Texas, 
66;  Fnrrh  v.  Winston,  66  Texas,  521.) 

Complaint  is  made  of  the  nncertainiy  of  the  judgment  in  failing 
to  describe  the  land  so  that  from  its  face  the  land  can  be  identified. 
With  the  aid  of  the  pleadings  the  land  mentioned  in  the  judgment 
might  be  identified,  but  we  think  the  judgment  should  be  sufficiently 
specific  80  as  to  show  on  its  face  what  land  is  intended  to  be  parti- 
tioned.    The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


Nanny  Griffin  v.  Jess  Griffin. 

Decided  March  27,   1900. 

1. — ^DlToroe— Jviifdiotion — Eeildenee   of  Defendant— Citation  by  Publication. 

Where,  in  a  suit  by  the  wife  for  divorce,  the  petition  alleged  the  statutory 
ground  that  the  defendant  had  left  plaintiff  for  the  period  of  three  years 
with  the  intention  of  abandonment,  and  that  she  was  a  bona  fide  inhabitant 
of  the  county  and  State  where  the  suit  was  brought  and  had  resided  there  for 
six  months  next  preceding  the  filing  of  the  petition,  and  that  defendant's 
residence  was  unknown,  it  was  error  to  sustain  an  exception  to  the  petition  and 
dismiss  the  suit  on  the  ground  that  it  alleged  that  defendant's  residence  was 
nnknown  and  service  was  by  publication  in  terms  of  the  statute  of  this  State, 
and  therefore  the  courts  of  this  State  were  without  jurisdiction. 

8. — Caae  Bistingnislied. 

Haddock  v.  Haddock,  201  U.  S.,  562. 


S. — Same — ^Decree— Oonttitntional  Law — ^Fnll  Faith  and  Credit  Clause— Domicile. 

Where  the  allegations  of  the  petition  of  the  wife  for  divorce  showed  the 
matrimonial  domicile  to  be  in  the  county  in  this  State  where  the  suit  was  brought 
and  that  the  husband  had  wrongfully  abandoned  her  for  the  purpose  of  avoiding 
his  marital  obligations,  by  such  abandonment  he  relinquished  his  marital  contr(3 
and  gave  up  the  power  and  authority  over  her  which  alone  makes  his  domicile 
hers,  and  in  such  case  she  must  be  treated  as  having  her  domicile  in  this  State 
for  the  purpose  of  the  dissolution  of  the  marriage;  and  a  decree  of  divorce 
rendered  at  such  matrimonial  domicile  upon  service  by  publication  will  be 
binding  upon  both  parties  and  entitled  to  recognition  in  other  States  by  virtue 
of  the  full  faith  and  credit  clause  of  the  Constitution  of  the  United  States,  even 
if  it  appeared  that  the  husband  had  acquired  a  new  domicile. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  W.  C.  Wear. 

Ivy,  Hill  &  Greenwood,  for  appellant. 

^o  brief  for  appellee. 

TALBOT,  Associate  Justice. — This  is  a  suit  for  divorce  insti- 
tuted by  the  appellant  against  the  appellee  in  the  District  Court  of 
Hill  County,  Texas,  on  the  19th  day  of  February,  1908.  The  petition 
alleged  that  the  plaintiff  was  and  had  been  for  more  than  six  months 
next  before  the  filing  thereof  a  bona  fide  inhabitant  and  resident  of 
Hill  County,  Texas,  and  that  the  residence  of  the  defendant  was  un- 
known; that  during  the  year  1895  plaintiff  and  defendant  were  duly 
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and  legally  married  in  said  county^  and  lived  together  as  husband  and 
wife  nntil  the  month  of  January,  1896,  when  defendant  without  cause 
left  plaintiff  with  the  intention  of  abandoning  her  and  had  neyer  re- 
turned. The  prayer  was  for  citation  to  be  served  by  publication,  for 
judgment  for  divorce,  for  costs  of  suit  and  general  relief.  The  caae 
was  called  for  trial  July  13,  1908,  and,  the  defendant  failing  to  ap- 
pear in  person  or  by  an  attorney  of  his  own  selection,  the  court  ap- 
pointed an  attorney  of  the  bar  to  represent  him.  The  attorney  bo  ap- 
pointed answered  excepting  to  the  jurisdiction  of  the  court  to  hear  and 
determine  the  case  on  the  ground  that  the  petition  of  plaintiff  alleged 
that  the  residence  of  the  defendant  was  unknown,  and  it  appeared  tiliat 
service  of  citation  upon  the  defendant  was  made  by  publication  in 
terms  of  the  statute  of  Texas.  This  exception  was  sustained  by  the 
court  and  judgment  entered  dismissing  the  cause  at  plaintifPs  co^, 
said  judgment  reciting  that  "It  is  the  opinion  and  judgment  of  the 
court  that  this  court  is  without  jurisdiction  of  the  case  on  service  by 
publication,  the  residence  of  the  defendant  being  unknown.*'  The  cor- 
rectness of  the  court's  action  in  sustaining  the  exception  or  plea  to  the 
jurisdiction  of  the  court  and  dismissing  plaintiff's  case  is  challenged 
by  an  appropriate  assignment  of  error.  We  think  the  assignment  is 
well  taken. 

■ 

It  does  not  so  definitely  appear  but  we  presume  the  trial  court  was 
influenced  and  controlled  in  the  judgment  rendered  by  the  case  of 
Haddock  v.  Haddock,  201  U.  S.,  562.  That  case  was  decided  by  a  di- 
vided court,  and  both  the  majority  and  dissenting  opinions  exhaustively 
discuss  the  extra-territorial  force  of  a  decree  of  divorce,  rendered  in 
one  State  upon  service  of  citation  or  notice  given  the  defendant  of  the 
pendency  of  the  suit  by  publication,  by  virtue  of  that  clause  of  the 
Federal  Constitution  which  requires  that  full  faith  and  credit  shall  be 
given  by  States  to  the  judicial  decrees  of  other  States.  It  does  not 
become  necessary  for  us  to  say  in  the  present  case  whether  we  concur 
in  or  dissent  from  the  majority  opinion  in  that  case.  We  are  of  the 
opinion  that  the  decision  of  the  majority  does  not  go  to  the  extent  of 
the  court's  holding  in  this  case.  The  effect  of  the  decision  in  the  Had- 
dock case,  as  expressed  in  the  syllabus  is,  that  the  mere  domicile  with- 
in the  State  of  one  party  to  the  marriage  does  not  give  the  courts  of 
that  State  jurisdiction  to  render  a  decree  of  divorce  enforceable  in  all 
other  States  by  virtue  of  the  clause  of 'the  Federal  Constitution  above 
referred  to,  against  a  nonresident  who  did  not  appear  and  was  only 
constructively  served  with  notice  of  the  suit.  The  decision  does  not 
deny  the  authority  of  a  State  in  such  case  to  render  a  decree  of  di- 
vorce susceptible  of  being  enforced  within  its  border,  nor  does  it  deny, 
as  we  understand  it,  the  right  of  other  States  to  give  such  effect  to  a 
judgment  of  that  character  as  they  may  elect  to  do  under  principles  of 
State  comity.  On  the  contrary,  such  power  and  such  right  is  expressly 
recognized.  In  the  case  of  Pennoyer  v.  !N"eff,  95  TJ.  S.,  714,  it  was 
held  that  a  judgment  of  a  State  court  on  a  debt  could  not  be  supported 
without  personal  service  on  the  defendant  within  the  State  or  liis  ap- 
pearance in  the  cause,  but  the  court  was  careful  to  say:  *To  prevent 
any  misapplication  of  the  views  expressed  in  this  opinion,  it  is  proper 
to  observe  that  we  do  not  mean  to  assert  by  anything  we  have  gai4 
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that  a  Sta/te  may  not  authorize  proceedings  to  determine  the  status  of 
one  of  its  citizens  towards  a  nonresident  which  would  be  binding  with- 
in the  State,  though  made  without  service  of  process  or  personal  notice 
to  the  non-resident.  The  jurisdiction  which  every  staie  possesses  to 
determine  the  civil  status  and  capacities  of  all  its  inhabitants  involves 
authority  to  prescribe  the  conditions  on  which  proceedings  affecting 
them  may  be  commenced  and  carried  on  within  its  territory.  The  State, 
for  example,  has  absolute  right  to  prescribe  the  conditions  upon  which 
the  marriage  relation  between  its  own  citizens  shall  be  created,  and  the 
causes  for  which  it  may  be  dissolved.  One  of  the  parties,  guilty  of 
acts  for  which  by  the  law  of  the  State  a  dissolution  may  be  granted, 
may  have  removed  to  a  State  where  no  dissolution  is  permitted.  The 
complaining  party  would  therefore  fail  if  a  divorce  were  sought  in  the 
State  of  the  defendant;  and  if  application  could  not  be  made  to  the 
tribunals  of  the  complainant's  domicile  in  such  case  and  proceedings 
be  there  instituted  without  personal  service  of  process  or  personal  no- 
tice to  the  oflFending  party,  the  injured  citizen  would  be  without  re- 
dress.    2  Bishop,  Marr.  &  Div.,  section  156.*' 

Again,  the  allegations  of  the  petition  in  the  case  at  bar  show  the 
matrimonial  domicile  to  be  in  Hill  County,  Texas,  and  that  the  de- 
fendant had  wrongfully  abandoned  his  wife,  evideurtly  for  the  purpose 
of  avoiding  his  marital  obligations.  By  such  abandonment  he  relin- 
quished his  marital  control  and  protection  of  plaintiff,  and  gave  up  the 
power  and  authority  over  her  which  alone  makes  his  domicile  hers. 
In  such  case  she  should  be  treated  as  having  her  domicile  in  the  State 
of  the  matrimonial  domicile  for  the  purpose  of  the  dissolution  of  the 
marriage,  and  a  decree  of  divorce  rendered  at  such  domicile  upon  serv- 
ice by  publication  will  be  binding  upon  both  parties,  and  entitled  to 
recognition  in  other  States  by  virtue  of  the  full  faith  and  credit  clause 
of  the  Constitution  of  the  United  States.  This  view  of  the  law  as  ap- 
plied to  this  case  is  strengthened  by  the  fact  that  it  does  not  appear 
that  the  defendant  has  established  for  himself,  since  he  left  the  plain- 
tiff, a  new  domicile.  But  even  if  it  appeared  that  he  had  acquired  a 
new  domicile,  the  law  upon  the  subject  would  be  the  same.  In  tlie  case 
of  Atherton  v.  Atherton,  181  TJ.  S.,  155,  which  it  seems  was  not  over- 
ruled by  the  case  of  Haddock  v.  Haddock,  supra,  it  was  held,  in  effect, 
as  we  understand  that  case,  that  a  decree  oi  divorce  may  be  lawfully 
obtained  at  the  matrimonial  domicile  upon  service  by  publication, 
notwithstanding  the  defendant  may  have  taken  up  his  or  her  residence 
separate  from  the  other  party  in  another  State,  provided  the  law  of 
such  domicile  with  respect  to  such  service  be  fully  observed. 

The  petition  in  the  case  before  us  manifestly  made  a  case  for  divorce 
under  our  statute.  The  statutory  grounds  that  the  defendant  had  left 
plaintiff  for  the  period  of  three  years  with  the  intention  of  abandon- 
ment, and  that  she  was  a  bona  fide  inhabitant  of  the  county  and  State 
where  the  suit  was  brought,  and  had  resided  in  said  State  and  county 
for  six  months  next  preceding  the  filing  of  the  petition,  were  alleged. 
The  judgment  of  the  court  recites  service  upon  the  defendant  by  pub- 
lication and  there  is  nothing  in  the  record  to  indicate  that  the  law  of 
this  State  with  respect  to  such  service  was  not  scrupulously  observed, 
and  the  question  of  jurisdiction  having  been  raised  by  demurrer,  the 
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allegations  of  the  petition  must  be  taken  as  true.  We  think  the  Dis- 
trict Court  should  have  heard  and  determined  the  cause  upon  its  merits 
and  rendered  such  judgment  as  the  law  and  facts  warranted.  There- 
fore the  judgment  dismissing  the  case  for  want  of  jurisdiction  is  re- 
versed and  the  cause  remanded  for  trial. 

Reversed  and  remanded. 


George  P.  Kin  Kaid  v.  W.  M.  D.  Lee. 

Decided  March  30,  1909. 

1.— Harried  Woman — Separate  Estate — Conveyaaoe  by  Eniband  to  Wife. 

In  this  State  a  deed  from  the  husband  directly  conyeying  land  to  the 
wife  will  be  constmed  as  vesting  the  title  of  the  land  so  conveyed  as  her  separate 
estate. 

8. — Community  Property— Land  Acquired  Daring  Marriage. 

All  property  conveyed  to  either  the  husband  or  wife  during  the  existence 
of  the  marriage  relation  will,  in  the  absence  of  testimony  showing  the  contrary, 
be  presumed  to  be  community  property. 

8. — ^Deed— Laws  of  Foreign  State — ^Presumption. 

Where  a  deed  executed  in  another  State  conveys  land  in  this  State,  it 
will  be  presumed  that  the  law  of  such  other  State  was  the  same  as  the  law  of 
this  State  at  the  time  the  deed  was  executed  in  the  absence  of  .proof  of  what 
the  law  of  such  State  was  at  such  time. 

4. — Community  Property — Separate  Estate  of  Harried  Woman— Deed— Votiee. 

Where  by  deed  executed  in  New  York  the  husband  conveyed  land  in  Texas 
to  a  third  party,  and  the  latter  by  deed  conveyed  the  land  to  the  wife,  the 
habendum  of  the  latter  deed  being  "to  have  and  to  hold  unto  the  said  party  of 
the  second  part,  her  heirs  and  assigns  to  her  and  their  use,  benefit  and  behoof 
forever,"  the  deeds  in  connection  with  the  facts  that  both  were  executed  on  the 
same  day,  recited  the  same  consideration  of  $2X)00,  were  attested  by  the  same 
witnesses,  acknowledged  at  the  same  time  and  before  the  same  officer,  and  con- 
veyed the  same  land  which  was  the  separate  property  of  the  husband,  and  that 
all  the  parties  to  said  deed  were  dead,  and  that  a  great  time  had  elapsed,  were 
not  sufficient  to  overcome  the  presumption  that  the  land  became  community 
property,  nor  to  visit  a  subsequent  purchaser  with  notice  that  tiie  land  was 
conveyed  to  the  wife  as  her  separate  property. 

0. — ^Xarried  Woman — Separate  Estate — ^Descent  and  Distribution. 

Assuming  that  the  land  became  the  separate  property  of  the  wife  and  that 
a  subsequent  deed  by  the  husband  to  one  F.  was  not  effective  in  passing  title 
to  the  latter,  it  appearing  that  the  wife  survived  the  husband  and  died  leaving 
no  children  by  that  marriage  but  two  by  a  former  marriage  one  of  whom  was 
the  wife  of  F.  the  grantee  of  the  husband,  and  that  t}ie  other  child  died  intestate 
without  issue  before  the  wife  of  F.,  the  title  vested  in  the  latter  by  descent. 

6. — ^Deed — ^Married  Woman — Power  of  Attorney. 

Where  the  wife  conveys  kind  for  herself  and  for  the  husband  under  a  power 
of  attorney  from  him,  the  conveyance  has  the  effect  to  convey  all  the  right, 
title  and  interest  of  both,  whether  the  land  was  separate  property  of  either  or 
was  the  community  property  of  both. 

7. — Same — Case  Followed. 

O'Connor  v.  Vineyard,  91  Texas,  488. 

8. — ^Eyidence — ^Deed — Certificate  of  Acknowledgment — ^Beoorded  Deed— Statute. 
Where  a  deed  has  been  recorded  for  more  than  ten  years  and  no  claim  advene 


1909.]  Kin  Kaid  v.  Lee.  623 

or  inconsistent  to  the  one  evidenced  by  the  instrument  has  been  asserted  during 
that  tiipe,  the  deed  or  a  certified  copy  thereof  is  admissible  in  evidence  regardless 
of  whether  the  certificate  of  admowledgment  was  not  in  form  or  substance  as 
required  by  the  law  of  this  State  at  the  time  of  the  registration.  Gen.  Laws  30th 
L^.  p.  308. 

9. — Same — ^Execution  of  Deed — Seoondary  Evidenoe— Harmlegs  Brror. 

Where  a  certified  copy  of  a  deed  was  admissible  under  an  agreement  of  the 
parties  and  was  introduced,  error  in  allowing  proof  of  its  execution  by  circum- 
stances without  proof  of  loss  of  the  original,  was  harmless. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Chas.  E.  Ashe. 

John  Hamman,  for  plaintiff  in  error. — ^The  deed  from  David  Pay 
to  Thomas  Healey,  and  the  deed  from  said  Thomas  Healey  to  Mary 
Pay,  wife  of  said  David  Pay,  considered  in  connection  with  facts: 
(1)  That  said  deeds  were  executed  in  New  York  City  where  the  com- 
mon law  doctrine  that  a  transfer  from  husband  to  wife  was  void  pre- 
vailed, and  which  same  doctrine  was  then  supposed  to  also  prevail  in 
Texas,  the  common  law  being  then  but  recently  adopted  in  said  latter 
State,  and  (2)  that  said  deeds  were  (a)  executed  on  the  same  day,  (b) 
recite  the  same  consideration,  (c)  are  witnessed  by  the  same  witnesses, 
(d)  were  acknowledged  at  the  same  time,  (e)  wve  acknowledged  be- 
fore the  same  oflScer,  (f)  convey  the  same  land,  and,  (3)  the  land  in 
controversy  being  the  separate  property  of  said  David  Fay  at  the  date 
of  his  said  deed,  together  with  the  fact  that  all  the  parties  thereto  are 
dead,  and  in  view  of  the  great  lapse  of  time,  will  be  construed  as  a 
direct  transfer  from  said  David  Pay  to  his  wife,  said  Mary  Pay;  and, 
therefore,  invested  said  Mary  Pay  with  said  property  in  her  separate 
right.  Common  law  adopted  in  New  York  in  1777;  Burtis  v.  Burtis, 
1  Hopk.  (N.  Y.),  557,  14  Am.  Dec,  563. 

Under  common  law  in  1848  convevance  from  husband  to  wife  in  New 
York  void:    White  v.  Wager,  25  N.^'Y.,  328. 

It  was  not  until  the  Act  of  1887  that  a  husband  was  permitted  in 
New  York  to  convey  land  directly  to  his  wife:  Diefendorf  v.  Diefen- 
dorf,  29  N.  Y.  St.  R.,  122;  8  N.  Y.  Supp.,  617. 

Common  law  adopted  in  Texas  in  1840:  Hartley's  Digest,  art.  127. 

Our  Supreme  Court  did  not  decide  until  years  after,  viz.,  in  1855, 
that  a  transfer  from  husband  to  wife  was  valid  and  that  there  was  no 
necessity  for  the  interposition  of  a  trustee  in  this .  State ;  it  was  an 
open  question  at  date  of  said  deeds :   Pitts  v.  Booth,  15  Texas,  453. 

Construed  as  one  instrument  and  as  direct  transfer  from  husband  to 
wife,  etc.:  Scales  v.  Marshall  (Texas  Civ.  App.),  60  S.  W.,  337;  Whit- 
by V.  Duffy,  135  Pa.  St.,  620;  19  Atl.,  1065;  Hamilton  v.  Rathbone, 
175  F.  S.,  415;  44  Law.  ed.,  220;  Donahue  v.  Hubbard  (Mass.),  14 
L.  B.  A.,  124. 

A  conveyance  of  land  in  Texas  by  the  husband  to  his  wife  vests  her 
with  a  separate  estate  in  the  land  so  conveyed.  Healey  was  merely  the 
conduit  pipe  through  which  the  title  passed.  Simpkins'  Equity,  f  ourtli 
exception,  pp.  158-59. 

The  power  of  attorney  from  George  Poos  to  his  wife,  Helen  Poos, 
did  not  authorize  her  to  sell  her  separate  property  and  sign  her  hus- 
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band's  name  to  the  deed,  and  she  could  not  make  a  valid  sale  of  her 
property,  her  husband  not  joining  therein  as  the  law  provided.  Be?. 
Stats.,  art.  636;  Morton  v.  Morris,  27  Texas  Civ.  App.,  262;  Deylin 
on  Deeds,  sees.  358,  353,  1280;  Toulmin  v.  Heidelberg,  32  Misg.,  268; 
Watkins  v.  Watson,  86  Texas,  194;  Bynum  v.  Preston,  69  Texas,  291; 
Wortham  v.  Thompson,  81  Texas,  348;  Daniel  v.  Mason,  90  Texas, 
240;  Merchants,  etc..  Bank  v.  Eustis,  28  S.  W.,  230. 

E.  P.  £  Otis  K.  Hamblen,  for  defendant  in  error. — ^As  there  was  no 
proof  showing  what  the  laws  of  New  York  were  at  the  time  the  deeds 
referred  to  were  executed,  it  will  be  presumed  that  'they  were  the 
same  as  the  laws  of  Texas.  Temple  v.  Dodge,  89  Texas,  71;  Blethen 
V.  Bonner,  93  Texas,  143;  James  v.  James,  81  Texas,  381;  Bradshaw 
V.  Mayfield,  18  Texas,  29;  Clardy  v.  Wilson,  24  Texas  Civ.  App.,  197. 

The  deed  from  Thomas  Healey  to  Mary  Fay  expressing  the  consid- 
eration of  two  thousand  dollars,  and  failing  to  show  that  it  was  for 
her  separate  use,  placed  the  title  of  the  property  in  the  community. 
Parker  v.  Chance,  11  Texas,  517;  Stiles  v.  Japhet,  84  Texas,  93;  King 
V.  Gilleland,  60  Texas,  274;  Heidenheimer  v.  Loring,  6  Texas  Civ. 
App.,  568;  Ezell  v.  Dodson,  60  Texas,  332;  Brown  Hardware  Co.  v. 
Marwitz,  10  Texas  Civ.  App^  460. 

The  po\(rer  of  attorney  from  George  Foos  to  his  wife,  Helen  Foes, 
fully  authorized  her  to  convey  all  lands,  whether  it  was  her  separate 
property  or  the  community  property.  O'Connor  v.  Vineyard,  91 
Texas,  488-498. 

McMEANS,  Associate  Justice. — ^Action  of  trespass  to  try  title  by 
George  F.  Kin  Kaid,  plaintiff  in  error,  against  W.  M.  D.  Lee  and 
others  for  320  acres  of  John  Walters  survey  situated  in  Harris  County. 
Lee  disclaimed  as  to  all  of  the  survey  except  218.98  acres  described  by 
metes  and  bounds  in  his  answer,  and  as  to  such  acreage  answered  by 
general  denial  and  pleas  of  not  guilty  and  estoppel,  and  further,  that 
he  was  an  innocenit  purchaser  for  value.  By  way  of  cross-bilL  he 
prayed  for  title  and  possession  of  the  land  described  in  his  answer,  set- 
ting up  that  plaintiff  was  asserting  title  to  the  land  and  interfering 
with  his  free  use  and  enjoyment  thereof  and  that  plaintiff's  claim  was 
depreciating  the  market  value  of  the  same  and  casting  a  cloud  upon  his 
title.  Lee's  motion  for  a  severance  was  granted  and  the  cause  pro- 
ceeded to  trial  with  Lee  as  the  sole  defendant.  The  case  was  tried  be- 
fore the  court  without  a  jury,  and  upon  conclusion  of  the  testimony 
judgment  was  rendered  in  favor  of  Lee  for  the  land  in  conAroverey,  and 
from  the  judgment  this  appeal  is  prosecuted. 

The  case  is  before  us.  on  findings  of  fact  and  conclusions  of  law  filed 
by  the  trial  judge,  which,  because  of  their  great  length,  will  not  be  set 
out  in  this  opinion  in  full,  but  sufficient  will  be  quoted  therefrom  to 
show  the  grounds  upon  which  our  conclusions  are  based.  We  shall  not 
discuss  appellant's  assignments  of  error  in  detail. 

The  court  found  that  "On  September  20,  1848,  David  Fay  conyeyed 
to  Thomas  Healey  for  the  recited  consideration  of  $2,000  ten  tracts 
of  land  in  Harris  County,  Texas,  aggregating  .  .  .  acres,  and  in- 
cluding the  land  in  controversy,  the  deed  to  which  land  was  made  in 
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the  city  and  State  of  New  York  on  the  date  above  set  forth,  and  wit- 
nessed by  Thomas  C.  Pielder  and  D.  Goiild,  and  acknowledged  by 
David  Fay  in  the  city  and  State  aforesaid  before  John  H.  Brower, 
Commissioner  of 'the  State  of  Texas  for  the  city  of  New  York,  on  the 
date  of  execution  of  the  deed,  to  wit:  September  20,  1848;  the  said 
deed  was  recorded  in  the  deed  records  of  Harris  County  January  1, 
1849. 

"On  the  same  day,  to  wit :  September  20,  1848,  Thomas  Healey,  the 
grantee  of  David  Fay  as  set  forth  above,  executed  a  deed  to  Mary  Fay, 
wife  of  David  Fay,  for  the  recited  consideration  of  $2,000,  conveying 
to  said  Mary  Fay,  the  wife  of  David  Fay^  the  same  land  as  set  forth 
in  the  deed  from  David  Fay  to  Thomas  Healey,  which  deed  was  wit- 
,  ncssed  by  the  same  witnesses  as  the  deed  from  David  Fay  to  Th(»ma8 
Healey,  to  wit:  Thomas  C.  Fielder  and  D.  Gould,  and  acknowledged 
before  John  H.  Brower,  Commissioner  of  the  State  of  Texas  for  the 
city  of  New  York,  on  the  day  of  its  execution,  to  wit:  September  20, 
1848.  This  deed  was  recorded  January  18,  1849,  deed  records  of  Har- 
ris County,  Texas. 

*T)avid  Fay  and  his  wife,  Mary  Fay,  were  married  in  the  year 
1842,  and  both  died  intestate  in  1849,  the  husband  dying  about  two 
weeks  prior  to  the  death  of  his  wife;  Mary  Fay  never  conveyed  any 
of  the  land  described  in  said  deeds.  David  Fay  and  Mary  Fay  had  no 
children  as  the  fruit  of  their  marriage.  The  wife,  Mary  Fay,  by  a 
former  husband,  left  two  children,  Helen  M.  Foos,  the  wife  of  George 
Foos,  and  William  Robinson.  William  Bobinson  died  intestate  and 
without  issue  in  1860  and  before  the  death  of  Helen  Foos,  without 
ever  having  conveyed  his  interest  in  the  estate  of  Mary  Fay.  Helen 
Foos  had  four  children,  three  of  whom  married,  one  being  Mary  Kin 
Kaid;  the  other  children  of  Helen  Foos  died  after  their  mother  and 
without  issue  and  intestate.  The  wives  and  husbands  of  the  married 
children  are  also  now  dead.  Mary  Kin  Kaid,  formerly  Mary  Foos, 
died,  leaving  only  one  child,  George  F.  Kin  Kaid,  the  plaintiff  in  this 
suit. 

**That  the  property  in  controversy  was  the  separate  property  of 
David  Fay  at  the  date  of  the  execution  of  the  deed  conveying  the  same 
to  Thomas  Healey. 

'In  the  deed  from  Thomas  Healey  to  Mary  Fay,  wife  of  David  Fay, 
dated  September  20,  1848,  and  set  forth  above,  there  are  these  recitals : 
'This  indenture  made  the  twentieth  day  of  September  in  the  year  of 
our  Lord  one  thousand  eight  hundred  forty-eight,  between  Thomas 
Healey  of  the  city  of  Brooklyn,  county  of  Kings  and  State  of  New 
York,  of  the  first  part,  and  Mary  Fay,  wife  of  David  Fay,  of  the  city 
of  Brooklyn,  county  of  Kings  and  State  of  New  York,  of  the  second 
part,  witnesseth:  That  tlie  said  party  of  the  first  part  for  and  in  con- 
sideration of  the  sum  of  $2,000  lawful  money  of  the  United  States  of 
America,  to  him  in  hand  paid  by  the  said  party  of  the  second  part,' 
etc.  Th«  habendum  clause  in  said  deed  from  Thomas  Healey  to  Mary 
Fay  is  as  follows :  'To  have  and  to  hold  .  .  .  unto  the  said  party 
of  the  second  part,  her  heirs  and  assigns  to  her  and  their  own  proper 
use,  benefit  and  behoof  forever.' 
Vol.  LIV  Civil— 40. 
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*'0n  February  2,  1849,  David  Fay  executed  to  George  Foob  a  special 
warranty  deed  for  ihe  same  land  as  that  described  in  the  deed  from 
David  Fay  to  Thomas  Uealey  and  from  Thomas  Healey  to  Mary  Fay, 
wife  of  David  Fay,  the  said  deed  being  dated  February  2,  1849,  and  re- 
citing a  consideration  of  $320,  and  recorded  August  25,  1849,  in  the 
deed  records  of  Harris  County,  Texas/* 

It  is  contended  that  the  deed  from  David  Fay  to  Thomas  Healey 
and  the  deed  from  Healey  to  Mrs.  Fay  should  be  construed  as  a  di- 
rect transfer  from  David  Fay  to  his  wife;  and  therefore  it  vested  her 
with  the  title  to  said  property  in  her  separate  right,  when  considered 
in  connection  with  the  granting  and  habendum  clauses  of  the  deed  and 
the  further  facts  that  the  deeds  were  execmted  in  New  York  where 
the  common  law  doctrine  that  a  transfer  from  husband  to  wife  was 
void  prevailed;  and  that  both  deeds  were  executed  on  the  same  day, 
recite  the  same  consideration,  were  a^ttested  by  the  same  witnesses,  ac- 
knowledged at  the  same  time  and  before  the  same  officer,  and  conveyed 
the  same  land,  which  was  the  separate  property  of  David  Fay;  and 
that  all  of  the  parties  to  said  deeds  are  dead  and  great  time  has  since 
elapsed. 

There  was  no  proof  showing  what  the  law  in  New  York  was  at  the 
time  the  deeds  were  executed,  and  in  the  absence  of  such  proof  it  will 
be  presumed  that  the  laws  of  that  State  were  the  same  as  the  laws  of 
Texas.  (Temple  v.  Dodge,  89  Texas,  71;  James  v.  James,  81  Texas, 
381.)  It  is  no  doubt  the  law  in  Texas  that  a  deed  from  the  husband 
directly  conveying  land  to  the  wife  will  be  construed  as  vesting  the 
title  of  the  land  so  conveyed  as  her  separate  estate.  It.  is  also  true 
that  all  property  conveyed  to  either  the  husband  or  wife  during  the  ex- 
istence of  the  marriage  relation  will,  in  the  absence  of  testimony  show- 
ing the  contrary,  be  presumed  to  be  community  property.  We  do  not 
think  the  circumstances  relied  upon  by  plaintiff  in  error,  above  set 
out,  sufficient  to  rebut  that  presumption,  or  to  visit  a  subsequent  pur- 
chaser with  notice  that  the  land  was  conveyed  to  Mrs.  Fay  as  her  sepa- 
rate property.  But  even  should  we  grant  that  they  were,  we  do  not 
think  the  judgment  in  favor  of  defendant  in  error  was  erroneous  for 
the  following  reasons.  It  appears  from  finding  of  facts  above  set  out 
that  David  Fay  on  Februaiy  2,  1849,  sold  to  George  Foos  the  same 
land  as  that  described  in  the  deed  from  Thomas  Healey  to  Mary  Fay, 
the  deed  reciting  a  consideration  of  $320  and  recorded  August  25, 1849, 
in  the  deed  records  of  Harris  County ;  that  David  and  Mary  Fay  died 
in  1849  intestate,  the  husband  dying  about  two  weeks  before  the  death 
of  the  wife,  and  that  they  had  no  children  as  the  fruit  of  their  mar- 
riage, but  that  the  wife,  by  a  former  husband,  left  two  children,  Helen 
M.  Foos,  wife  of  George  Foos,  and  William  Bobinson.  The  latter  died 
intestate  without  issue  and  before  the  death  of  Helen  Foos,  so  that  if 
the  deed  from  David  Fay  to  George  Foos  was  not  effective  in  passing 
title  to  the  land  to  George  Foos,  the  title  finally  vested  in  Helen  Foos 
by  descent.  Helen  Foos  had  four  children,  one  being  Mary  Kin  Kaii 
The  other  children  of  Helen  Foos  died  subsequently  to  their  mother, 
without  issue  and  intestate.  Mary  Kin  Kaid  died  leaving  only  one 
child,  George  F.  Kin  Kaid,  who  brought  this  suit.  It  further  appears 
from  the  court's  findings  that  on  March  28,  1851,  George  Foos  exe- 
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cuted  to  his  wife,  Helen  Foos,  a  power  of  attorney  authorizing  her  to 
sell  and  convey  "for  such  consideration  as  to  my  attorney  shall  seem 
most  to  my  advantage,  all  and  any  tract  or  parcel  of  land  situated  and 
lying  in  the  State  of  Texas,  etc.,  and  npon  such  sale  a  good  and  snfi5- 
cient  deed  .  .  .  make,  deliver  and  acknowledge,  and  for  me  and 
in  my  name  to  receive  'the  purchase  money  or  other  consideration  which 
shall  be  coming  to  me  on  account  of  the  said  sale,  and  upon  receipt 
thereof  proper  acquittances  in  my  name  to  make,  etc/'  On  June  29, 
1853,  George  Foos,  by  Helen  Foos,  his  wife,  acting  under  and  by  vir- 
tue of  the  power  of  attorney  above  referred  to,  CQnveyed  to  Henry 
Sheldon  the  ten  tracts  of  land  conveyed  by  David  Fay  to  George  Foos, 
including  the  land  in  controversy,  in  which  she  joined  by  signing  the 
same.  A  recital  in  said  deed  is  as  follows:  "This  indenture  made  the 
29th  day  of  June,  in  the  year  of  our  Lord  one  thousand,  eight  hundred 
and  fifty-three,  between  George  Foos  of  the  county  of  Harris,  State  of 
Texas  (by  Helen  Foos,  his  attorney,  by  virtue  of  a  letter  or  power  of 
attorney  duly  made  by  said  George  Foos  the  28th  day  of  March,  1851, 
and  recorded  in  the  Harris  County  records  of  deeds,  book  2,  page  372), 
and  Helen  Foos,  his  wife,  parties  of  the  first  part ;''  and  the  further  re- 
cital, "Being  the  same  tract  or  parcel  of  land  which  was  conveyed  by 
David  Fay  to  the  said  George  Foos  by  deed  dated  February  1,  1849, 
recorded  in  Harris  County  records  of  deeds,  volume  0,  page  224.'* 
The  acknowledgment  to  said  deed  was  made  by  Helen  Foos  ^  as  attorney 
in  fact  for  George  Foos.  In  a  separate  acknowledgment  by  her,  she 
stated  *'that  she  signed,  sealed  and  delivered  the  annexed  conveyance  as 
her  act  and  deed,  as  well  as  her  own  act  and  deed  for  said  George  Foos 
by  virtue  of  a  power  of  attorney  in  said  conveyance  mentioned.'*  It 
was  admitted  that  the  defendant  in  error,  Lee,  had  a  clear  chain  of 
title  from  Henry  Sheldon  to  the  land  in  controversy. 

At  the  time  of  the  conveyance  to  Sheldon  by  Helen  Foos  for  herself 
and  as  attorney  for  George  Foos  the  title  4o  said  land  was  either  in 
George  Foos,  by  virtue  of  the  conveyance  to  him  by  David  Fay,  or  it 
was  in  Helen  Foos  by  virtue  of  her  inheritance.  If  in  George  Foos, 
the  title  passed  to  Sheldon  by  the  sale  and  conveyance  under  the  power 
of  attorney,  and  if  in  Helen  Foos,  the  title  likewise  passed  by  reason 
of  her  having  joined  in  the  conveyance. 

Plaintiff  in  error  earnestly  contends,  however,  that  inasmuch  as  the 
land  was  Helen  Foos'  separate  estate,  the  power  of  attorney  from  Foos 
to  his  wife  did  npt  authorize  her  to  sell  and  convey  it  because  it  is 
manifest  from  the  instrument  that  it  was  his  land  and  not  her  sepa- 
rate estate  that  she  was  authorized  to  sell ;  and  that  under  the  power  of 
attorney  she  could  not  sell  her  separate  estate  and  make  a  valid  con- 
veyance thereof  without  being  joined  by  her  husband.  Granting  that 
the  land  was  the  separate  estate  of  Helen  Foos,  this  contention  is  not 
without  weight,  and  were  it  not  for  the  decisions  of  our  Supreme 
Court  in  O'Connor  v.  Vineyard,  91  Texas,  488,  wherein  it  appears 
that  this  question  is  foreclosed,  we  might  be  inclined  to  hold  this  con- 
tention to  be  sound.  In  the  case  referred  to,  the  sale  was  made  by  the 
wife  to  whom  the  husband  had  executed  two  powers  of  attorney,  the 
first  of  which  authorized  the  wife  to  sell  lands  in  Ecfugio  and  Aransas 
Counties,  and  the  second  authorized  her  to  sell  all  the  husband's  right, 
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title  and  interest  in  and  to  all  property  he  had  in  the  State  of  Texas. 
Under  and  by  virtue  of  these  powers  of  attorney  the  wife  conveyed 
land  in  Befugio  which  appears  to  have  been  her  separate  estate,  the 
deed  being  signed  by  her  in  her  own  right  and  as  attorney  in  fact  for 
her  husband.  Under  these  facts  our  Supreme  Court  held  that  the  ef- 
fect of  the  deed  was  to  convey  all  the  right,  title  and  interest  of  both 
the  husband  and  wife  whether  the  land  was  the  separate  property  of 
either  or  was  the  community  property  of  both. 

There  was  no  error  in  admitting  in  evidence  over  the  objection  of 
plaintiff  in  error  the  deed  from  David  Fay  to  George  Foos.  The  deed 
was  offered  from  an  abstract  of  title  under  an  agreement  between  the 
parties  that  the  same  should  be  read  with  the  same  effect  as  a  certified 
copy  of  the  record  miglut  be  read,  after  due  filing  and  notice  had  been 
given,  and  an  affidavit  of  the  loss  of  the  original  had  been  filed.  The 
objection  to  the  introduction  was  that  the  certificate  of  acknowledgment 
was  not  suflScient  to  entitle  the  deed  to  registration.  The  certificate 
was  irregular;  but  whether  it  was  fatally  defective  xmder  the  law  as  it 
existed  at  the  time  the  deed  was  recorded  is  not  necessary  for  us  to 
decide.  In  view  of  the  proof  which  showed  'that  the  deed  had  been  re- 
corded for  more  than  ten  years  and  no  claim  adverse  or  inconsistent 
to  the  one  evidenced  by  the  instrument  had  been  asserted  during  that 
time,  the  deed,  or  a  certified  copy  thereof,  was  admissible  regardless  of 
whether  the  certificate  was  not  in  form  or  substance  as  required  by  the 
law  of  this  State  at  the  time  of  the  recordation  of  the  deed.  Acts 
Thirtieth  Legislature,  308. 

The  copy  being  admissible  under  the  agreement,  and  having  been  in- 
troduced, the  error  in  initroducing  in  evidence  the  page  of  the  deed 
record  where  the  copy  of  the  deed  is  to  be  found,  in  an  effort  to  prove 
the  execution  of  the  deed  by  Fay  to  Foos  by  circumstantial  evidence, 
without  first  making  proof  of  the  loss  of  tlie  original  and  that  it  conld 
not  be  found  after  proper  search,  became  immaterial  and  harmless. 

The  record  appearing  to  be  free  from  reversible  errors,  the  judgment 
of  the  District  Court  is  aflSrmed. 

Affirined* 

Writ  of  error  refused 


United  Benevolent  Association  v.  Mrs.  Mary  L.  Cass. 

Decided  March  31,  1909. 


Iniiiranoe — ^Benefit  Society — Increase  of  Asaesiments. 

Where  the  constitution  and  by-laws  of  a  fraternal  beneUt  insurance  order 
authorizes  its  governing  body  to  change  and  increase  the  rate  of  assessments 
against  its  members  for  meeting  its  obligations,  and  the  application  and  benefit 
certificate  issued  thereon  recognizes  the  right  of  the  company  to  so  increase  its 
assessments,  the  beneficiary  of  a  certificate  cannot  enforce  its  collection  when 
the  deceased  member,  failing  to  pay  either  the  original  or  increased  assessment, 
had  thereby  forfeited  his  rights  under  the  certificate  in  accordance  with  the 
rules  of  the  order. 

Appeal  from  the  District  Court  of  Milam  County.     Tried  below  be- 
fore Hon.  J.  C.  Scott. 
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Pierson  &  Stames,  for  appellamt. — In  a  suit  upon  a  contract  where 
there  is  a  condition  or  conditions  precedent  and  the  one  is  entitled  to 
recover  on  said  contract  he  must  plead  and  prove  the  performance  of 
such  condition  precedent.  Clark  on  Contracts,  sec.  667;  Niblack  on 
Fraternal  Insurance,  sees.  620-22;  Van  Norman  v.  Wheeler,  13  Texas, 
319 ;  I.eigh  v.  Linthecum,  30  Texas,  103. 

A  member  is  charged  with  knowledge  of  the  rules  and  by-laws  of  a 
fraternal  benefit  association  and  is  bound  bv  them  and  entitled  to  the 
rights  and  privileges  conferred  by  them.  Splawn  v.  Chew,  60  Texas, 
535 ;  TTnited  Modems  v.  Colligan,  34  Texas  Civ.  App.,  173 ;  Bacon  on 
Benefit  Societies,  sec.  160;  Niblack  on  Fraternal  Insurance,  sec.  16. 

The  change  made  in  the  rates  of  assessment  by  the  defendant  asso- 
ciation was  within  the  contemplation  of  the  parties  to  the  contract. 
Mock  V.  Supreme  Council  E.  A.,  106  N.  Y.  Supp.,  155;  Williams  v. 
Catholic  M.  B.  A.,  152  Mich.,  1;  Shipman  v.  Protected  Home  Ass'n, 
174  N.  Y.,  398;  Evans  v.  Association,  182  N.  Y,,  453;  Sabin  v.  Phin- 
nev,  134  K  Y.,  423 ;  Dowdall  v.  Catholic  M,  B.  A.,  123  N.  Y.  S.  C. 
App.  Div.,  913;  Wright  v.  Maccabees,  106  N.  Y.  Supp.,  1150. 

O.  T.  Moore  and  Monia  J.  Moore,  for  appellee. — ^Appellee's  petition 
alleged  fully  that  appellant,  in  January,  1901,  breached  the  contract 
(the  benefit  certificate  sued  on)  with  appellee  and  insured  by  unlaw- 
fully raising  their  assessment  and  declaring  that  it  would  not  carry  out 
said  contract  and  would  not  accept  assessments  of  the  sum  of  $3.65  pro- 
vided for  by  said  contract,  and  thereby  appellee  and  insured  were  re- 
lieved of  paying  or  offering  to  pay  assessments  after  that  date.  Girard 
L.  Ins.  Co.  V.  Mutual  Ins.  Co.,  86  Pa.  St.,  236;  Wilcuts  v.  Northwest- 
ern Ins.  Co.,  81  Ind.,  300;  Kilgore  v.  Northwestern  Texas,  etc.,  Co.,  37 
S.  W.,  473;  Markowitz  v.  Greenwall  T.  Co.,  75  S.  W.,  74;  American 
Legion  of  Honor  v.  Batte,  79  S.  W.,  630,  34  Texas  Civ.  App.,  456; 
American  Legion  of  Honor  v.  Story,  75  S.  W.,  901 ;  Tinsley  v.  Foster, 
25  S.  W.,  298;  7  Am.  &  Eng.  Ency.  of  Law,  153. 

BICE,  Associate  Justice. — ^This  suit  was  instituted  by  appellee 
against  appellant  for  the  recovery  of  $2,000  with  interest  and  penalties, 
claimed  to  be  due  her  on  a  joint  benefit  certificate  theretofore  issued 
by  appellant  upon  the  life  of  herself  and  her  deceased  husband,  she 
being  the  beneficiary  named  therein. 

The  facts  as  gathered  from  the  allegations  of  the  petition  are  to  the 
effect  that  at  the  time  of  the  issuance  of  said  certificate  the  association 
had  a  rate  of  assessments  whereby  its  charges  against  each  member 
was  fixed,  and  by  this  rate  the  'assessment  against  the  plaintiff  and  her 
deceased  husband  was  placed  at  $3.65  for  each  of  them,  but  that  there- 
after appellant,  through  its  Supreme  Lodge,  passed  a  certain  by-law 
requiring  appellee  and  her  deceased  husband  to  pay  to  said  Association 
on  each  assessment  levied  thereafter  the  sum  of  $4.25,  whereby  it  de- 
clared it  would  no  longer  receive  or  accept  from  appellee  and  her  hus- 
band the  sum  of  $3.65  for  each  assessment,  and  thereby  it  breached  its 
said  contract;  that  appellee's  deceased  husband,  Nathaniel  Cass,  died 
on  August  20,  1906,  thereby  maturing  said  certificate,  and  that  the 
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association  was  informed  of  his  death  and  had  failed  and  refused  on 
demand  to  pay  said  amount. 

Appellant  answered,  setting  up  the  fact  that  it  was  a  fraternal  benefit 
society  incorporated  under  the  laws  of  this  State  for  the  purposes  inci- 
dent to  such  associations,  and  that  its  certificates  of  membership  were 
issued  subject  to  its  constitution  and  by-laws,  rules  and  regumtions, 
and  amongst  other  things  its  laws  provided  that  all  assessments  should 
be  paid  monthly  in  advance  on  the  5th  of  each  month,  and  that  the 
insured,  Nathaniel  Cass,  had  failed  to  pay  any  assessments  since  the 
5th  of  October,  1901,  and  had  failed  to  pay  any  amount  whatever  upon 
said  certificate  since  that  time ;  that  in  the  application  for  membership 
made  by  plaintiff  and  her  said  husband,  which  is  a  part  of  said  con- 
tract of  insurance  sued  upon  herein,  it  is  provided  that  in  the  event  of 
the  failure  or  neglect  to  pay  any  assessments,  monthly  payments  or 
dues,  as  prescribed  by  the  laws  of  said  association,  said  certificate 
should  become  null  and  void,  and  all  rights,  title  and  interest  therein, 
as  well  as  the  rights  of  the  heirs  and  beneficiaries  to  the  benefits  and 
privileges  accruing  thereunder,  should  be  forfeited.  That  it  likewise 
contained  a  provision  whereby  the  insured  agreed  that  he  would  be  gov- 
erned, and  that  the  contract  of  insurance  should  be  controlled  by  the 
laws  and  regulations  enacted  by  the  Supreme  Lodge  of  the  United 
Benevolent  Association,  and  the  rules  and  regulations  which  may  be 
adopted  by  the  Supreme  Lodge  of  the  association  governing  said  asso- 
ciation now  in  force,  or  that  may  be  hereafter  from  time  to  time  en- 
acted by  said  Supreme  Lodge,  or  submit  to  the  penalties  therein  con- 
tained. It  was  further  alleged  that  in  the  month  of  February,  1901, 
appellant,  through  its  Supreme  Lodge,  made  certain  changes  in  the 
rate  of  insurance  to  be  uniformly  applied  to  all  the  certificates  accord- 
ing to  the  ages  of  its  members,  and  that  by  such  change  the  assess- 
ments of  plaintiff^s  certificate  were  increased  from  $3.65  to  $4.25  each, 
as  alleged  in  plaintiff's  petition ;  that  said  insured,  Xathaniel  Cass,  ac- 
cepted said  raise  and  paid  the  increased  assessment  for  the  montlis  of 
March,  April,  May,  June,  July,  August  and  September^  1901,  whereby 
he  waived  all  objections  thereto,  and  that  said  raise  was  already  bmd- 
ing  upon  the  insured  by  virtue  of  the  stipulations  contained  in  his  ap- 
plication for  insurance  and  his  certificate  of  insurance,  and  by  virtue 
of  the  constitution  and  laws  of  the  order;  that  on  account  of  the  fail- 
ure of  the  said  Cass  to  make  any  payments  to  said  association  of  his 
assessments  since  October,  1901,  he  had  forfeited  all  rights  whatever 
under  his  said  certificate  of  insurance,  and  that  the  same,  in  accordance 
with  the  constitution  and  by-laws,  as  well  as  said  application  for  in- 
surance, became  thereby  null  and  void  and  of  no  effect.  It  was  further 
alleged  that,  at  the  time  of  the  increase  by  the  company  of  said  assess- 
ments, the  same  was  necessary  by  reason  of  the  fact  that  the  company's 
income  was  not  sufficient  to  meet  the  liabilities  during  said  year,  and 
that  in  order  to  protect  said  certificate  of  Nathaniel  Cass,  and  to  pro- 
tect and  promote  its  own  existence,  it  was  compelled  to  raise  its  rates, 
and  that  such  raise  was  in  contemplation  of  the  parties  under  the  con- 
tract and  the  constitution  and  by-laws  of  said  organization. 

There  was  a  trial  before  the  court  without  a  jury,  and  judgment  for 
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plaintiflE  for  $2,000,  with  accrued  interest,  from  which  this  appeal  is 
prosecuted. 

The  uncontradicted  evidence  shows  "that  the  deceased,  Nathaniel 
Cass,  together  with  the  plaintiff  his  wife,  Mary  L.  Cass,  by  joint  or 
mutual  certificate  became  members  of  the  appellant  association  on  the 
20th  of  July,  1900;  that  they  paid  the  assessments  as  levied  by  the 
Supreme  I^odge  of  the  association  from  said  20th  of  July,  1900,  up  to 
and  including  the  month  of  September,  1901.  They  made  no  payment 
nor  tender  of  payment  for  the  month  of  Ootober,  1901,  nor  thereafter, 
and  were  regularly  suspended  by  the  appellant  association  for  the  non- 
payment of  the  October,  1901,  assessment.  From  the  time  plaintiff  and 
her  deceased  husband  Nathaniel  Cass  became  members  of  appellant  as- 
sociation July  20,  1900,  up  to  and  including  the  month  of  January, 
1901,  they  paid  monthly  assessments  at  the  rate  of  $3.65  per  month 
each,  at  which  time  the  rate  was  raised  so  as  to  make  their  joint  as- 
sessment $4.25  each  per  month,  and  from  the  month  of  February  up 
to  the  month  of  September,  inclusive,  1901,  they  paid  the  assessment 
of  $4.25  per  month,  being  suspended  for  the  nonpayment  of  the  Octo- 
ber, 1901,  assessment^  since  which  date  plaintiff  and  her  deceased  hus- 
band, Xathaniel  Oass,  stood  suspended  from  and  dropped  out  of  said 
order.  Plaintiff^s  husband,  Nathaniel  Cass,  died  on  the  20th  day  of 
Augast,  1906,  five  years  after  they  had  lapsed  out  of  the  order,  and  for- 
feited their  membership,  together  with  their  rights  and  privileges 
thereunder.  The  consti*tution  and  by-laws  of  appellant;  together  with 
the  application  for  membership  and  certificate  issued  to  them,  were  in 
evidence  from  which  it  appears  that  it  was  agreed  that  they  were  to 
abide  by  and  be  controlled  by  the  laws,  rules  and  regulations  enacted 
by  the  Supreme  Lodge  of  the  order,  and  those  which  may  thereafter 
be  adopted  by  it;  second,  that  a  failure  or  neglect  to  pay  any  assess- 
ment or  monthly  dues,  as  prescribed  by  the  association,  or  if  the  mem- 
ber in  any  manner  should  aever  his  connection  or  membership  with  the 
Association,  said  certificate  shall  become  null  and  void,  and  all  rights, 
title  and  interest  in  and  to  the  same,  as  well  as  the  righte  of  the  bene- 
ficiaries thereunder,  shall  be  forfeited;  and  that  if  the  members  fail 
to  pay  their  assessments  in  advance  on  or  before  the  5th  of  each  cur- 
rent month  for  which  said  assessment  is  due  to  the  local  secretary  of 
his  lodge,  the  member  so  in  default  shall  be  suspended  from  that  date ; 
third,  that  they  would  pay  to  the  association  each  assessment  authorized 
by  its  constitution  and  laws  according  to  their  ages  at  the  date  of  their 
application  for  membership  during  life  or  until  otherwise  ordered  by 
the  Supreme  Lodge,  and  such  assessment  may  at  any  time  be  changed 
by  the  Supreme  Lodge.  The  association's  table  of  rates  in  force  at  the 
time  plaintiff  and  her  husband  became  members  levied  an  assessment 
in  the  sum  of  $3.65  each  upon  members  of  the  ages  of  plaintiff  and  her 
husband.  In  January  following  the  association,  through  its  Supreme 
Lodge,  passed  a  by-law  or  amendment  to  the  constitution,  raising  its 
table  of  rates,  so  as  to  require  members  of  the  respective  ages  of  plain- 
tiff and  her  deceased  husband  to  pay  assessments  in  the  sum  of  $4.25 
for  each  assessment  until  changed  by  the  Supreme  Lodge. 

It  was  further  shown  that  at  the  time  of  raise  of  rates  complained 
of  by  the  plaintiff  the  association  was  badly  involved,  having  at  that 
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time  obligations  on  benefit  certificates  outstanding  that  it  was  xmable 
to  meet  in  the  sum  of  $14,000;  that  the  receipts  for  the  year  previous 
had  fallen  below  the  currenit  losses  for  that  year  more  than  $10,000.  It 
was  also  shown  that  the  certificate  of  said  association  held  by  plaintiff 
and  her  deceased  husband,  as  well  as  all  other  certificates,  provided  that 
the  Supreme  Lodge  would  pay  upon  same  upon  the  death  of  the  mem- 
ber, in  conformity  with  the  constitution  and  laws,  such  sums  as  may 
be  derived  from  the  benefit  fund  assessment  during  tlie  month  in 
which  d'eath  occurs,  not  to  exceed  the  amount  named  in  the  certificate, 
and  same  shall  be  accepted  in  full  satisfaction  of  all  demands  against 
said  Supreme  Lodge  by  virtue  of  said  certificate.'^ 

The  question,  therefore,  involved  in  this  appeal  is  whether  the  bene- 
ficiary of  a  member  of  a  fraternal  benefit  insurance  order  can  enforce 
collection  of  a  certificate  issued  upon  the  life  of  the  member,  wlifere  the 
constitution  and  by-laws  of  the  order  authorize  its  Supreme  Council  to 
change  and  increase  the  amount  of  assessments  against  its  members, 
where  the  deceased  member  has  lapsed  out  of  said  order  by  a  failure 
for  several  years  to  pay  anything  to  the  order,  either  on  the  original 
assessment  or  the  increased  assessment,  when  it  appears  that  the  appli- 
cation for  membership,  as  well  as  the  certificate  so  issued,  expressly 
recognizes  the  right  on  the  part  of  the  Company  to  so  increase  its  as- 
sessments. 

We  think  this  question  must  be  answered  in  the  negative,  and  that 
no  such  right  to  enforce  collection  under  the  circumstances  as  shown 
here  would  exist.  It  was  held  in  the  recent  New  York  case  of  Mock 
T.  Supreme  Council  Boyal  Arcanum,  106  N.  Y.  Supp.,  157,  where  s 
similar  question  was  involved,  'that  the  right  to  make  a  change  in  the 
rate  of  assessment  existed  where  it  was  necessary  to  perpetuate  the  life 
of  the  society,  and  this  was  held  to  be  true,  notwithstanding  the  fact 
thait  there  was  no  express  provision  in  the  by-laws  allowing  a  change  in 
rates.  The  court  in  that  case  bases  its  decision  upon  the  idea  that 
there  was  no  express  provision  in  the  by-laws  to  the  effect  that  the  rates 
should  remain  unchanged,  the  court  saying  that  "when  viewed  in  the 
light  of  the  character  and  purpose  of  the  organization  no  such  pro- 
vision against  raising  the  rates  should  be  implied.  Tlie  defendant  was 
organized  upon  the  principles  of  equality  and  mutuality  among  its 
members,  and  it  must  have  been  fairly  within  contemplaition  of  the  par- 
ties that  changes  of  membership  might  necessitate  changes  in  the  rates 
in  order  to  preserve  that  equality.  There  was  nothing  in  the  by-laws 
limiting  the  amount  which  any  member  might  be  assessed.  On  the  con- 
trary, there  were  express  provisions  for  extra  assessments,  and  while 
the  change  complained  of  affects  the  proportionate  amount  which  each 
member  is  required  to  pay,  I  think  if  it  was  necessary  to  preserve  the 
equality  among  the  m?embers  it  should  be  deemed  to  have  been  within 
the  contemplation  of  the  parties  to  the  contract.  Each  member  of  a 
society  is  an  insurer,  as  well  as  an  insured,  and  I  think  as  an  insurer 
he  must  be  deemed  to  ha\"e  contracted  to  pay  his  just  and  ratable  share 
of  the  amount  necessary  to  enable  defendant  to  keep  its  contract  with 
its  members  and  pay  their  dependents  the  stipulated  sum,  and  the  par- 
ties should  have  understood  that  changed  conditions  might  necessitate 
a  readjustment  of  the  rate?,  and  hence  that  the  society,  under  the  re- 
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served  power  to  amend  its  by-laws,  assented  to  by  the  plaintifE,  could 
make  such  readjustment.  The  argument  that  the  amount  of  assessment 
was  as  fixed  and  unalterable  as  the  amount  of  the  benefit  to  be  paid 
entirely  overlooks  the  purpose  and  character  of  defendant  and  the  dual 
relation  of  its  members.  While  the  defendant  probably  could  not  de- 
stroy the  plaintiff's  contract  by  an  unrerifeonable  and  arbitrary  assess- 
ment, plaintiff  should  not  be  heard  to  say  that  the  defendant  may  not 
do  what  is  necessary  to  preserve  its  life  and  carry  out  its  contract  to 
pay  its  dependents  the  sum  of  $3,000  upon  his  death.'*  See  also  the 
following  cases:  Shipman  v.  Protected  Home  Ass'n,  174  N.  Y.,  398; 
Wright  V.  Maccabees,  106  N.  Y.  Supp.,  1150;  United  Modems  v.  Col- 
ligan,  34  Texas  Civ.  App.,  173. 

Believing  that  the  court  erred  in  rendering  judgment  for  the  plain- 
tiflf  under  the  facts  proven,  the  judgment  of  the  court  below  is  reversed 
and  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


E.  B.  Tatum  et  al.  v.  B.  B.  Kinoannon. 

,  Decided  March  31«  1900. 

1. — ^Vendor  and  Purohaser— Warranty— Title  in  State. 

One  who  sold  with  warranty  of  title  a  tract  of  land,  a  portion  of  which  was 
found  not  to  be  included  within  the  boundaries  of  his  patent,  was  liable  on  his 
warranty  for  the  proportionate  price  for  so  much  of  the  land  as  was  not  owned 
by  him,  if  it  still  belonged  to  the  State;  but  if  such  vendor  had,  before  making 
sale,  made  a  lawful  application  to  purchase  same,  entitling  him  to  obtain  patent 
on  payment  of  the  price  fixed  by  the  State  thereon,  the  vendee,  having  knowledge 
of  such  condition  of  the  title,  could  recover  on  the  warranty  only  the  sum 
necessary  to  be  paid  ip  order  to  perfect  his  title  under  such  contract  of  his  vendor 
with  the  State,  and  not  the  price  per  acre  paid  by  him  to  the  warrantor. 

8w — ^Pnblio  Land— Pnrohaser. 

Where  a  purchaser  had  complied  with  the  terms  of  the  law  for  sale  of 
public  land  (Act  of  July  14,  1879,  Rev.  Stats.  Arts.  4201-4207)  neither  the  act 
of  the  Land  Commissioner,  in  refusing  to  issue  patent  and  return  the  purchase 
money  paid,  nor  the  subsequent  action  of  the  Legislature  in  repealing  the 
laWy  deprived  him  of  his  right  to  acquire  it. 

8. — Sdiool  Ziand — Sale  of  Pnblio  Ziand. 

Article  7,  Section  2  of  the  Constitution,  in  setting  aside  one-half  of  the 
public  domain  for  the  use  of  public  schools,  left  the  mode  of  partition  to  the 
Legislature;  and  a  law  providing  foY  its  sale  and  the  appropriation  of  one-half 
the  proceeds  to  the  schools  (Act  of  July  14,  1879,  Rev.  Stats.  Arts.  4201-4207) 
sufficiently  protected  the  rights  of  the  school  fund  secured  by  the  Constitution, 
and  was  within  the  powers  of  the  Legislature.  Hogue  v.  Baker,  92  Texas,  58, 
followed. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

John  W.  Davis,  for  appellants. — On  November  23,  1898,  E.  B.  Ta- 
tum applied  to  Andrew  Goddard,  county  surveyor  of  McLennan  Coun- 
ty, for  the  survey  and  purchase  of  the  land  in  question  in  this  case, 
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end  other  land  adjoining  it  on  the  sonth,  nndei*  chapter  2,  title  87,  of 
the  Bevised  Statutes  of  Texas,  1895,  articles  4201-4206.  The  surrey 
was  made  by  the  surveyor  and  field  notes  prepared  according  as  the 
law  required  on  the  25th  of  November,  1895,  and  were  immediately 
forwarded  to  the  land  oflBce,  and  the  surveyor  was  paid  his  fees,  and  in 
Jfovember,  1898,  the  amount  Required  by  law  to  purchase  said  land  was 
paid  to  the  State  Treasurer  and  received  by  him,  which  action  on  the 
part  of  Tatum  concluded  a  contract  with  the  State  which  even  legisla- 
tion could  not  affect,  and  when  Tatum  sold  said  land  to  Eincannon  the 
latter  succeeded  to  the  rights  of  Tatum.  When  the  survey  is  made  and 
filed  and  the  money  paid  the  treasurer,  tlie  State  has  made  an  execu- 
tory contract  and  the  applicant  has  a  vested  right  which  even  subse- 
quent legislation  can  not  destroy.  White  v.  Martin,  66  Texas,  340; 
Jumbo  Cattle  Co.  v.  Bacon,  79  Texas,  5 ;  Standifer  v.  Wilson,  93  Texas, 
232;  Watts  v.  Wheeler,  10  Texas  Civ.  App.,  117. 

Section  2  ofr  article  7  of  the  Constitution  of  1876  appropriates  one- 
half  of  the  public  domain  to  the  public  schools,  and  section  4  of  same 
article  contains  the  following :  'The  lands  herein  set  apart  to  the  pub- 
lic free  school  fund  shall  be  sold  under  such  regulations,  at  such  times 
and  on  such  terms  as  may  be  prescribed  by  law,^^  thus  leaving  the  dis- 
position of  such  lands  with  the  Legislature,  which  by  Act  of  July  14, 
1879,  and  acts  amendatory  thereof,  provided  for  sale  of  scrap  land  in 
organized  counties,  protecting  the  school  fund  to  the  extent  of  one- 
half  of  the  proceeds  of  such  land,  as  required  by  the  Constitution, 
which  laws  were  in.  effect  and  unrepealed  in  November,  1898,  and  May, 
1899,  and  Tatum,  having  fully  complied  with  said  law,  had  a  vested 
contractual  right  in  the  land  involved  in  this  controversy.  Constitu- 
tion, art.  7,  sees.  2  and  4;  Bev.  Stats.,  arts.  4200-7;  Galveston,  H.  &  S. 
A.  By.  Co.  V.  State,  77  Texas,  367;  Swenson  v.  Taylor,  80  Texas,  684; 
Brown  v.  Shiner,  84  Texas,  505;  Beed  v.  Began,  94  Texas,  177;  Von 
Bosenberg  v.  Cuellan,  80  Texas,  255;  Schley  v.  Maddox,  22  S.  W., 
999 ;  Hogue  v.  Baker,  92  Texas,  58. 

When  Kincannon  knew  Tatum  had  a  contract  with  the  State  before 
he  purchased  from  the  State,  it  was  his  duty  to  see  that  such  contract 
was  enforced,  and  failing  to  do  so,  Tatum's  warranty  could  not  be  ex- 
tended to  cover  Eancannon's  laches  by  which  he  lost  the  title  conveyed 
to  him  by  Tatimi.    Horn  v.  Smith,  79  Texas,  310. 

0.  L.  Stribling,  for  appellees. — The  public  domain  included  in  arti- 
cles 4201-4206,  Bev.  Stats.  1895,  having  been  exhausted  at  the  time  ap- 
pellant had  the  survey  made  and  presented  his  application  to  the  land 
commissioner  to  purchase  the  land  in  controversy,  the  State  could  not 
make  a  binding  contract  with  the  appellants,  there  being  no  subject 
matter  for  the  contract  to  operate  upon.  Hogue  v.  Baker,  92  Texas, 
58;  Act  1899,  p.  310;  Act  1903,  sec.  9,  p.  228;  Act  1905,  sees.  1  and 
8,  p.  159 ;  Act  1900,  p.  29. 

One  having  an  incipient  right  to  land,  as  a  location  or  survey,  or 
other  merely  equitable  title,  not  perfected  into  a  grant  or  vested  by 
deed,  may  abandon  such  inchoate  right.  Tatum  by  his  laches  in  per- 
fecting his  right  to  the  land,  if  he  had  any,  in  law,  iibandoned  the  same 
and  would  not  at  this  time  be  entitled  fo  enforce  against  the  State  for 
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himself  or  another  any  right  acquired  nnder  the  making  of  the  survey 
end  application  in  1898-99.  Willoughby  v.  Townsend,  61  S.  W.,  335; 
Cheaser  v.  Baughman,  65  S.  W.,  133 ;  22  Texas  Civ.  App.,  436. 

Appellee  having  paid  appellants  thirty-two  and  50-100  dollars  per 
acre  for  the  land  in  controversy  and  there  being  no  valuable  improve- 
ments shown  to  be  upon  the  same  at  the  time  of  the  attempted  sale,  and 
said  land  being  at  that  time  a  part  of  the  public  land  of  the  State  be- 
longing to  the  public  school  fund,  the  appellee  had  the  right  to  sue 
and  recover  judgment  against  the  appellants  for  the  amount  he  paid 
them  for  such  land.  Lamb  v.  James,  87  Texas,  490;  Bayner  Cattle 
Co.  V.  Bedford,  91  Texas,  642. 

KEY,  Associate  Justice. — B.  B.  Kincannon  brought  this  action 
against  E.  B.  Tatum  and  his  wife,  Fannie  B.  Tatum,  seeking  to  re- 
cover upon  an  alleged  breach  of  a  contract  of  warranty  of  title  con- 
tained in  a  deed  made  by  Tatum  and  his  wife  to  Kincannon.  The 
plaintiff  alleged  in  his  petition  that  15  43-100  acres  of  land  covered 
by  the  deed  did  not  belong  to  the  Tatums  at  the  time  they  executed 
the  deed  referred  to,  but  was  public  domain  belonging  to  the  State  of 
Texas.  It  was  further  alleged  that  plaintiff  had  conveyed  the 
land  to  one  J.  L.  Bird  and  warranted  the  title  to  the  same,  and  that 
Bird,  in  order  to  protect  himself  and  prevent  eviction,  had  purchased 
the  land  from  the  State,  and  that  plaintiff  had  become  liable  to  Bird 
upon  his  warranty  of  title. 

The  defendants  filed  an  answer  embracing  numerous  matters  not 
necessaiy  to  be  set  out  in  detail. 

There  was  a  jury  trial  which  resulted  in  a  judgment  in  favor  of  the 
plaintiff  for  $631.66,  and  the  defendants  have  appealed. 

Whether  or  not  the  land  referred  to  was  vacant  public  domain  at  the 
time  in  question  was  the  only  issue  submitted  to  the  jury.  If  the  va- 
cancy did  not  exist  the  land  belonged  to  Tatum  and  there  was  no 
breach  of  his  contract  of  warranty.  If  the  vacancy  did  exist  the  land 
never  belonged  to  Tatum  and  there  was  a  breach  of  his  warranty,  un- 
lesa  he  had  acquired  the  superior  right  to  it  by  the  contract  of  pur- 
chase alleged  by  him;  and  in  the  latter  event  he  concedes  there  will 
be  a  breach  of  his  warranty  to  the  extent  of  the  contract  price  at  which 
he  had  purchased  the  land.  The  trial  court  submitted  the  case  to  the 
jury  upon  the  question  of  vacancy  only,  and  refused  to  submit  the  ques- 
tion of  E.  E.  Tatum^s  purchase  of  the  land  from  the  State. 

Error  is  addressed  to  the  action  of  the  court  in  withdrawing  from 
the  jury  the  question  of  Tatum's  purchase,  and  in  refusing  a  requested 
instruction  to  the  effect  that  the  undisputed  testimony  showed  that 
Tatum  had  taken  the  necessary  steps  in  November,  1898,  to  render 
him  a  purchaser  of  the  land  from  the  State  at  $2  per  acre,  and  there- 
fore in  no  event  could  the  plaintiff  recover  otherwise  than  the  amount 
of  xmpaid  purchase  money  under  that  contract.  The  uncontroverted 
'  testimony  shows  that  on  November  23,  1898,  Tatum  applied  to  the 
county  surveyor  of  McLennan  County,  the  county  in  which  the  land  is 
situated,  for  the  survey  and  purchase  of  the  land  in  question.  That 
the  survey  was  made  by  the  county  surveyor  and  the  field  notes  re- 
corded by  him  November  25,  1898,  and  immediately  forwarded  to  the 
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Commissioner  of  the  Land  Office,  who  received  them  and  refused  to 
issue  a  patent  to  Tatum,  although  he  had  paid  to  the  State  Treasurer 
$2  per  acre  for  the  land.  Tatum  was  in  possession  of  the  land  when 
he  contracted  to  purchase,  delivered  possession  to  Kincannon,  and  be 
and  his  vendee  have  been  in  possession  ever  since. 

It  was  shown  that  Kincannon  advised  and  assisted  Bird,  his  vendee, 
in  purchasing  the  land  from  the  State,  and  that  at  the  time  of  doing 
so  he  had  knowledge  of  the  steps  which  Tatum  had  taken  to  purchase 
the  land  from  the  State.  In  fact  Tatum  had  furnished  him  with  the 
papers  evidencing  Tatum's  contract  for  the  purchase  of  the  land  before 
anything  was  done  by  Kincannon  and  Bird  looking  to  the  purchase  of 
the  land  by  the  latter. 

In  view  of  these  facts  we  are  of  the  opinion  that  the  court  erred  in 
not  giving  the  requested  instruction  referred  to.  Under  the  Act  of 
July  14,  1879,  now  embraced  in  the  Bevised  Statutes  from  articles  4201 
to  4207,  inclusive,  which  Act  was  in  force  in  November,  1898,  Tatum 
had  the  right  to  purchase  the  land  at  $2  per  acre,  and  the  steps  taken 
by  him  were  all  that  were  necessary  to  render  him  such  purchaser  and 
secure  to  him  paramount  title  to  the  land.  It  is  true  that  after  the 
Commissioner  of  the  Land  Office  refused  to  issue  a  patent  to  Tatum 
the  State  treasurer  returned  to  him  the  money  which  he  had  paid  for 
the  land.  And  it  is  also  true  that  after  that  time  the  Legislature  re- 
pealed the  Act  of  July  14th,  1879,  but  neither  of  those  facts  destroyed 
or  impaired  Tatum's  right  to  the  land.  (White  v.  Martin,  66  Texas, 
340;  Jumbo  Cattle  Co.  v.  Bacon,  79  Texas,  6;  Standifer  v.  Wilson,  93 
Texas,  232.) 

Counsel  for  appellee  contends  that  we  should  take  judicial  knowledge 
of  the  facts  which  were  proved  in  Hogue  v.  Baker,  92  Texas,  58,  to  the 
efiEect  that  the  State  school  fund  had  not  received  its  one-half  of  the 
public  domain  secured  to  it  by  the  Constitution,  and  should  therefore 
hold  that  the  land  in  question  was  not  subject  to  sale  under  any  law 
then  existing.  If  it  be  conceded  that  the  courts  will  take  judicial 
knowledge  of  the  facts  referred  to,  still  the  opinion  of  the  court  in 
Hogue  V.  Baker  is  against  appellee,  and  supports  the  proposition  urged 
by  appellant. »  It  was  there  held  that  section  2  of  article  7  of  the  Con- 
stiitution,  in  making  one-half  of  the  public  domain  a  part  of  the  school 
fund,  left  the  mode  of  partition,  except  as  to  alternate  certificates 
granted  to  corporations,  etc.,  wholly  to  legislative  control,  and  did  not 
contemplaite  a  division  as  a  whole;  and  that  the  segregation  could  be 
accomplished  under  legislative  authority  by  successive  divisions  in  part, 
or  by  sales  of  parcels  successively  and  division  of  the  proceeds,  as  in 
the  Act  of  July  14,  1879,  for  sale  of  public  lands.  By  section  7  of 
that  Act,  which  is  article  4207  of  the  Bevised  Statutes,  it  is  declared, 
in  substance,  thaM;  one-half  of  the  proceeds  of  such  sale  shall  go  to  the 
permanent  free  school  fund  and  the  other  half  to  the  public  debt. 

Thus  it  will  be  seen  that  the  statute  referred  to  preserves  to  the 
school  fund  all  that  was  secured  to  it  by  the  Constitution,  as  constnied 
by  our  Supreme  Court  in  Hogue  v.  Baker,  supra. 

Counsel  for  appellants  in  submitting  the  case  made  the  request 
that  if  this  court  sustained  his  contention  as  to  the  validity  of  Tatum's 
purchase,  and  the  contention  that  he  could  only  be  held  liable  in  any 
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event  for  $2  an  acre  for  the  land,  that  this  court  aflBrm  the  judgment 
for  that  amount  and  finally  dispose  of  the  case.  In  view  of  that  re- 
quest, the  case  will  not  be  remanded  for  another  trial,  but  the  judg- 
ment of  the  trial  court  will  be  reformed  so  as  to  reduce  the  amount  re- 
covered by  the  plaintiff  to  $30.86,  with  interest  thereon  at  the  rate  of 
six  percent  per  annum  from  March  12,  1904,  making  a  total  of  $38.01. 
The  costs  of  the  appeal  will  be  taxed  against  appellee. 

Reformed  and  affirmed. 


Gulp,  Colorado  &  Santa  Fe  Bailway  Company  v.  W.  W.  Dickens. 

Decided  March  31.   1909. 

1. — New  Trial — Juror — ^Examination — ^Previous  Opinion. 

Where  a  juror  who  had  testified  upon  his  Toir  dire  that  he  knew  nothing 
about  the  merits  of  the  case,  and  had  no  opinion  about  it  nor  bias  in  favor 
of  either  party,  was  shown  upon  motion  for  new  trial  to  have  stated  to  others 
about  a  week  previous  that  plaintiff  ought  to  have  what  he  was  suing  for,  new 
trial  should  have  been  granted.  The  juror  having  explicitly  denied  such  conver- 
sation, the  court,  accepting  it  as  proven,  was  not  justified  in  assuming  that 
it  was  so  unimportant  that  the  juror  had  forgotten  it  and  that  he  £id  no 
opinion  or  bias  when  accepted  as  a  juror. 

2. — Same — Challenge  for  Canse. 

A  juror  who  has  expressed  an  opinion  about  the  merits  of  a  case  may  be 
challenged  for  cause  under  the  general  power  given  the  court  by  arts.  3208,  3209, 
Revised  Statutes,  though  the  statute  does  not  expressly  make  this  a  ground 
for  challenge. 

8. — ^Damages — ^Xental  Snifering — ^Argument  of  Conniel. 

The  mental  suffering  resulting  from  injuries  to  the  person  for  which 
recovery  may  be  allowed,  does  not  include  purely  sentimental  feelings,  such 
as  the  injured  person  might  experience  on  meeting  a  friend  or  a  stranger,  arising 
from  the  fact  that  he  had  become  an  object  of  pity,  sympathy  or  curiosity  by 
reason  of  his  injuries.  See  argument  of  counsel  held  improperly  permitted 
because  urging  such  mental  suffering  as  a  legitimate  basis  for  damages. 

4. — Master  and  Servant — ^Ainmed  Blgk — Safe  Place  to  Work — Statute. 

The  Act  of  April  24,  1905,  modifying  the  common  law  rule  as  to  risks 
assumed  by  servants  is  not  limited,  in  its  application,  to  defects  in  dangerous 
machinery,  but  applies  in  the  case  of  a  negligent  failure  of  the  master  to 
furnish  the  servant  a  safe  place  to  work,  as  where  a  switchman  was  injured  in 
coupling  a  car  by  his  foot  slipping  into  a  hole  near  the  track. 


5. — Xaater  and  Servant — ^Negligence— Charge — Approaches  to  Eailroad. 

In  an  action  by  a  railway  switchman  to  recover  for  injuries  caused  by 
negligence  in  permitting  a  hole  to  exist  by  the  side  of  the  track,  into  which 
bis  foot  slipped  while  coupling  cars,  a  charge  making  it  the  duty  of  defendant 
to  keep  the  approaches  to  its  railroad  track  in  a  reasonably  safe  condition  is 
to  be  understood  as  applicable  to  the  places  where  its  servants  must  approach 
the  track  when  engaged  in  their  work  and  not  as  referring  to  the  approaches 
of  highway  crossings. 

6. — Hegligence-— Choice   of   Sangerons   Xethods — Charge. 

A  requested  instruction  taxing  plaintiff  with  negligence  in  making  a  coupling 
from  the  ground  rather  than  from  a  safe  position  upon  the  car,  was  properly 
refused  where  the  evidence  presented  a  question  of  fact  as  to  whether  it  was 
not  necessary  to  perform  the  act  in  the  way  selected. 
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7. — ^WaUdng  between  Xoying  Cars. 

A  requested  instruction  denying  recovery  to  a  switchman  who  was  injured 
while  walking  between  moving  cars  if  the  position  was  dangerous  and  proxi- 
mately contributed  to  the  accident  was  properly  refused  because  it  assumed  that 
walking  between  the  cars  constituted  contributory  negligence. 

8. — ^Negligence — ^Defective  Conpling  Apparatus — ^Pleading. 

Evidence  that  the  coupling  apparatus  of  cars  was  broken  or  defective  could 
be  received  to  explain  the  conduct  of  plaintiff  injured  while  walking  between  the 
cars  making  a  coupling,  though  negligence  in  providing  a  safe  plaee  to  work, 
and  not  defects  in  the  coupling,  constituted  the  ground  relied  on  for  recovery. 

9. — ^Pleading — ^Variance. 

Evidence  in  regard  to  the  manner  in  which  plaintiff  received  his  injuries 
held  to  constitute  no  variance  from  the  allegations  in  his  petition. 

Appeal  from  the  District  Court  of  Bell  County.    Tried  below  before 
Hon.  John  M.  Furman. 

Terry,  Cavin  &  Mills  and  A.  fl".  Culwell,  for  appellants. — ^Where  dan- 
ger is  open,  patent  and  visible,  and  the  servant  continues  to  work  un- 
der these  conditions  and  surroundings,  he  assumes  the  risk  of  all  acci- 
dent resulting  therefrom,  and  in  the  case  at  bar,  the  condition  of  ap- 
pellant's yard,  at  and  near  the  place  of  accident,  was  open,  patent  and 
visible,  and  appellee  continued  to  work  therein,  and  under  these  cir- 
cumstances he  ought  to%e  held  to  have  assumed  the  risk  of  injury  re- 
sulting therefrom.  Bonnet  v.  Galveston,  H.  &  S.  A.  By.  Co.,  89  Texas, 
73 ;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Lempe,  69  Texas,  19 ;  Texas  & 
N.  0.  By.  Co.  V.  Conroy,  83  Texas,  215 ;  Texas  &  P.  By.  Co.  v.  French, 
86  Texas,  96 ;  Currie  v.  Missouri,  K.  &  T.  By.  Co.,  2^  Teias  Ct.  Rep., 
686;  St.  Louis  S.  W.  By.  Co.  v.  Briscoe,  100  Texas,  354;  St.  Louis 
S.  W?  By.  Co.  V.  Bea,  99  Texas,  68 ;  Kansas  City  S.  By.  Co.  v.  Wil- 
liams, 111  S.  W.,  196 ;  Houston  &  T.  C.  By.  Co.  v.  Conrad,  62  Texas, 
629 ;  International  &  G.  If .  B.  Co.  v.  McCarthy,  64  Texas,  636 ;  Sogers 
V.  Galveston  City  By.  Co.,  76  Texas,  606 ;  Mexican  National  Bv.  Co.  v. 
Shean,  18  S.  W.,  151 ;  Missouri,  K.  &  T.  By.  Co.  v.  Spellman,  34  S. 
W.,  298 ;  Houston  &  T.  C.  By.  Co.  v.  McXamara,  59  Texas,  257 ;  South- 
western T.  &  T.  Co.  V.  Tucker,  110  S.  W.,  487. 

Where  an  employe  remains  in  the  service  of  the  employer  after  the 
discovery  of  anything  connected  with  the  place  of  work  or  service  af- 
fecting his  safety  and  rendering  his  employment  more  than  ordinarily 
dangerous,  he  assumes  all  the  risks  of  the  increased  dangers;  and  in 
this  case,  appellee  did  know  of  the  general  condition  of  the  yards  and 
of  the  dangers  incident  to  working  therein.  He  thereby  assumed  the 
risk  of  continuing  in  that  service,  and  this  accident  having  occurred 
as  a  result  thereof,  he  is  not  in  a  position  to  complain.  Missouri  Pac. 
By.  Co.  V.  Somers,  78  Texas,  439 ;  Green  v.  Cross  &  Eddy,  79  Texas, 
130;  Missouri  Pac.  By.  Co.  v.  Somers,  71  Texas,  700;  Crawford  v. 
Houston  &  T.  C.  By.  Co.,  89  Texas,  89 ;  Texas  &  P.  By.  Co.  v.  Brvant,  8 
Texas  Civ.  App.,  134;  Missouri,  K.  &  T.  Bv.  Co.  v.  Wood,  35  S.  W.,  879; 
Texas  &  N.  0.  Bv.  Co.  v.  Single,  9  Texas  Civ.  App.,  322 ;  St.  Tjouis  S.  W. 
By.  Co.  V.  Hvnsoii,  21  Texas  Ct.  Bep.,  66 ;  Houston,  E.  &  W.  T.  By.  Co. 
V.  De  Walt,'  96  Texas,  121 ;  Missouri,  K.  &  T.  By.  Co.  v.  Thompson, 
11  Texas  Civ.  App.,  658;  Bobinson  v.  Ft,  Worth  &  B.  G.  By.  Co.,  99 
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Texas,  110;  St.  Louis  &  S.  F.  By.  Co.  v.  Mathis,  101  Texas,  342; 
Lovejoy  v.  B.  &  L.  By.  Co.,  125  Mass.,  79;  Texas  &  P.  By.  Co. 
V.  Bradford,  66  Texas,  732;  Brossman  v.  L.  V.  By.  Co.,  6  Atl.,  226; 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Williams,  72  Texas,  169;  International  & 
G.  N.  B.  Co.  V.  Bogol,  11  Texas  Ct.  Bep.,  369;  Batterson  v.  G.  T.  By. 
Co.,  18  K  W.,  584;  Carlson  v.  0.  S.  L.  By.  Co.,  28  Pac.,  497;  E.  T. 
V.  &  G.  By.  Co.  V.  Beynolds,  20  S.  E.,  70;  Bains  v.  Bailway  Co.,  71 
Mo.,  164;  Clark  v.  Bailway  Co.,  9  N.  W.,  581;  O'Neill  v.  C,  I.  C.  By. 
Co.,  31  N.  E.,  669 ;  Williams  v.  0.  S.  L.  By.  Co.,  28  Pac.  625 ;  S.  P. 
Co.  V.  Burk,  60  Fed.,  711;  Knight  v.  Cooper,  14  S.  E.,  999;  Columbia 
V.  McEUigott,  117  U.  S.,  621. 

The  Assumed  Bisk  Act  of  1905  does  not  apply  to  this  case,  and 
does  not  furnish  any  criterion  as  to  the  law,  for  the  reason  that, said 
Act  only  applies  to  and  covers  those  employes  who  are  operating  dan- 
gerous machinery,  and  same  has  no  reference  whatever,  and  does  not 
apply  to  a  place  to  work.  This  is  manifest  from  the  Act  itself,  and  es- 
pecially the  second  section  thereof.  Appellee's  evidence  shows  that  he 
w«s  injured  by  reason  of  the  condition  of  the  place  where  he  worked, 
and  not  through  any  defect  of  dangerous  machinery. 

[Tenth  assignment  of  errftr.] — The  court  erred  in  failing  and  refus- 
ing to  give  defendant's  special  charge  No.  7,  which  was  as  follows :  "If 
yon  find  and  believe  from  the  evidence  that  it  would  have  been  safer 
for  the  plaintifE  in  making  the  uncoupling  on  the  north  side  of  the 
train  to  hang  on  to  the  side  of  the  car  and  not  alight  on  the  ground, 
and  that  a  man  of  ordinary  prudence  would  not  have  alighted  on  the 
ground  in  attempting  to  make  the  uncoupling,  and  that  the  fact  that 
plaintiff  did  alight  on  the  ground  and  attempt  to  make  the  uncoupling 
contributed  to  the  accident,  then  you  are  directed  that  he  can  not  re- 
cover.'^  Earle  v.  Thomas,  14  Texas,  592 ;  Burke  v.  Holmes,  68  S.  W., 
52. 

[Eleventh  assignment  of  error.] — ^The  court  erred  in  failing  and  re- 
fusing to  give  defendant's  special  charge  No.  11,  which  was  as  follows: 
"You  are  instructed  that  if  you  find  from  the  evidence,  by  a  preponder- 
ance of  the  same,  that  the  plaintifE  was  injured  by  stepping  or  falling 
into  a  hde,  as  he  alleges  in  his  petition,  but  further  find  that  at  the 
time  he  did  so  he  was  walking  between  the  moving  cars  and  that  same 
was  dangerous  and  proximately  contributed  to  the  accident,  you  are 
instructed  that  the  plaintifE  would  be  guilty  of  contributory  negligence, 
as  defined  in  the  general  charge  herein  given,  and,  if  you  so  find,  you 
vriVL  render  a  verdict  for  the  defendant  railway  company.'* 

The  court  erred  in  permitting  plaintiff's  counsel  to  use  language 
which  w«is  without  evidence  to  sustain  the  same.  It  was  based  on  a 
theory  that  had  no  place  in  this  case,  and  called  the  attention  of  the 
jury  to  theories  which  ought  not  to  have  been  considered.  Western  TJ. 
TeL  Co.  V.  Wingate,  6  Texas  Civ.  App.,  394;  Dillingliam  v.  Scales,  78 
Texas,  205 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Scott,  7  Texas  Civ.  App.,  619 ; 
G«lveston,  H.  &  S.  A.  By.  Co.  v.  Washington,  42  Texas  Civ.  App., 
380 ;  Hunstock  v.  Boberts,  3  Texas  Ct.  Bep.,  650 ;  Garrity  v.  Eankin,  55 
S.  W.,  367;  Ft.  Worth  &  D.  By.  Co.  v.  Johnson,  5  Texas  Civ.  App.,  15; 
Chicago,  B.  I.  &  P.  By.  Co.  v.  Langston,  92  Texas,  729;  Moss  v. 
Sanger,  75  Texas,  322;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Jones,  73  Texas, 


640  Texas  Civil  Appeals  Keports,  Vol.  S4.  IMarch, 

235;  Beeville  v.  Jones,  74  Texas,  154;  Botan  v.  Madegen,  24  Texas 
Civ.  App.,  561 ;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Burton,  25  Texaa  Civ. 
App.,  63;  Western  Union  Tel.  Co.  v.  Perry,  95  Texas,  645;  Chicago, 

B.  I.  &  T.  By.  Co.  V.  Musick,  33  Texas  Civ.  App.,  177 ;  Telegraph  Co. 
V.  Burgess,  1  Texas  Ct.  Bep.,  728. 

It  having  appeared  from  plaintiff's  testimony  that  the  accident  oc- 
curred in  a  manner  far  remote  from  anything  comuected  with  the  coup- 
ling apparatus,  it  was  error  for  the  court  to  permit  the  plaintiff  to 
testify  as  to  the  bad  condition  of  the  lock  block  or  the  coupling  appa- 
ratus. Same  tended  only  to  confuse  the  minds  of  the  jury  and  to  cre- 
ate a  prejudice  against  the  defendant  hereiiL  Texas  &  P.  By.  Co.  v. 
Bigham,  90  Texas,  223;  Neeley  v.  Pt.  Worth  &  R.  G.  By.  Co.,  96 
Texas,  274;  L.  &  P.  Co.  v.  Lefevre,  93  Texas,  607;  Dobbins  v.  Mis- 
souri, K.  &  T.  By.  Co.,  91  Texas,  60;  Galveston,  H.  &  S.  A.  By.  Co. 
V,  Kieff,  94  Texas,  338;  Southwestern  T.  &  T.  Co.  v.  Keys  &  Caaey, 
110  S.  W.,  767;  Bose  v.  Gulf,  C.  &  S.  P.  By.  Co.,  17  S.  W.,*789;  Texas 
&  P.  By.  Co.  V.  Doherty,  15  S.  W.,  44,  4  Texas  C.  C.  (Willson),  231; 
Smith  V.  Texas  &  P.  By.  Co.,  24  Texas  Civ.  App.,  92;  Scale  v.  Gulf, 

C.  &  S.  P.  By.  Co.,  65  Texas,  274.  - 

[Twenty-third  assignment  of  error.]— rThe  court  erred  in  failing  to 
set  aside  the  verdict  herein  rendered  and  to  grant  the  defendant  a  new 
trial  on  the  forty-eighth  ground  of  its  amended  motion  therefor,  wliieh 
was  as  follows :  ^'Defendant  says  that  the  verdict  and  judgment  rendered 
herein  ought  to  be  set  aside  because  there  is  a  fatal  variance  between 
the  allegations  of  plaintiff's  amended  petition  as  to  how  this  accident 
occurred  and  the  testimony  of  the  plaintiff  upon  the  same  subject,  and 
the  verdict  of  the  jury  in  this  regard  is  not  founded  upon  the  court's 
charge  in  this,  that  it  is  charged  in  plaintiff's  amended  petition  that 
the  injuries  sustained  by  the  plaintiff  were  occasioned  because  he  slipped 
into  and  was  caught  in  a  hole  between  the  ties  and  under  the  railing, 
and  that  he  was  thereby  caused  to  fall  under  the  cars  and  mashed, 
bruised  and  injured,  as  alleged,  whereas,  as  sworn  by  the  plaintiff,  he 
only  lost  one  arm  by  reason  of  his  fall  under  the  cars.  The  rest  of  the 
injuries  sustained  by  the  plaintiff  were  sworn  by  the  plaintiff  to  have 
been  occasioned  by  his  being  caught  in  the  cotter-key  under  the  truss 
rod  and  pulled  under  the  car. 

The  act  of  the  juror  Wjmn  in  making  the  statement  to  the  jury  or 
certain  members  thereof,  as  to  offers  of  compromise  made  by  defendant, 
was  highly  prejudicial  to  the  interest  of  the  defendant.  It  carried 
with  it  the  idea  that  defendant  was  admitting  liability.  It  was  the  re- 
ceipt by  said  jurors  of  other  and  further  evidence,  and  was  misconduct 
of  such  a  character  as  should  vitiate  the  verdict,  and  the  lower  court 
should  have  granted  a  new  trial  because  thereof.  Gulf,  C.  &  S.  F. 
By.  V.  Schroder,  25  S.  W.,  306;  Burleson  v.  State,  15  S.  W.,  175; 
Terry  v.  State,  38  S.  W.,  986;  McKissic  v.  State,  26  Texas  App.,  677; 
Hargrove  v.  State,  33  Texas  Crim.,  455;  Tate  v.  State,  38  Texas  Crim., 
261;  Blalock  v.  State,  62  S.  W.,  571;  Greene  v.  Hill,  4  Texas,  465; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Washington,  42  Texas  Civ.  App., 
380;  Marshall  v.  Watson,  16  Texas  Civ.  App.,  127;  Palm  v.  Chemow- 
eky,  67  S.  W.,  165,  28  Texas  Civ.  App.,  405 ;  Gulf,  C.  &  S.  P.  By.  Co. 
V.  Matthews,  28  Texas  Civ.  App.,  92 ;  Bohn  v.  C.  &  K  W.  By.  Co.,  78 
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N.  W.,  200 ;  Coffin  v.  Gephart,  18  Iowa,  256 ;  Dorrance  v.  Preston,  18 
Iowa,  396;  Chapter  18,  page  21,  Legislative  Acts  of  1905. 

Where  on  motion  for  new  trial  it  develops  that  a  juror  on  his  voir 
dire  has  not  trathfully  answered  questions  propounded  to  him  touching 
his  service  and  qualification  as  a  juror,  and  that  by  reason  thereof  ap- 
pellant has  been  deceived,  without  fault,  it  is  the  duty  of  the  court, 
on  motion  for  new  trial,  to  set  aside  the  verdict,  and  it  was  error  in 
this  instance  for  the  court  to  overrule  this  ground  of  defendant's  mo- 
tion for  new  trial.  McGehee  v.  Shaf er,  9  Texas,  20 ;  Wooters  v.  Crad- 
doek,  46  S.  W.,  916;  Hughes  v.  State,  43  Texas  Crim.,  513;  Hanks  v. 
State,  21  Texas,  526;  Boren  v.  State,  23  Texas  Crim.,  28;  Blanton  v. 
Mays,  72  Texas,  421;  Henry  v.  State,  41  Texas,  573;  Galveston,  H.  & 
S.  A.  Ey.  Co.  V.  Washington,  42  Texas  Civ.  App.,  380;  Thompson  on 
Juries,  226;  Pearcey  v.  Life  Ins.  Co.,  Ill  Ind.,  59;  Venum  v.  Har- 
wood,  6  111.,  659 ;  Coughlin  v.  Peonle,  144  111.,  140 ;  Hudspeth  v.  Her- 
ston,  64  Ind.,  133. 

A.  L.  Curtis  and  Winbourn  Pearce,  for  appellee. — ^It  was  the  duty  of 
the  master  to  exercise  ordinary  care  to  furnish  the  servant  with  a 
reasonably  safe  place  to  work,  and  the  servant  owed  no  duty  of  inspec- 
tion, but  he  had  a  right  to  rely  upon  the  fact  that  the  master  had  done 
its  duty  in  this  respect.  Eailway  Co.  v.  Hannig,  91  Texas,  347;  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Smith,  24  Texas  Civ.  App.,  127;  Mis- 
souri, etc.,  By.  Co.  v.  Baker,  58  S.  W.,  964;  Texas,  etc..  By.  Co.  v., 
Bingle,  91  Texas,  287;  Bonnet  v.  Galveston,  etc.,  Ey.  Co.,  89  Texas, 
72;  Gulf,  etc.,  By.  v.  Warner,  22  Texas  Civ.  App.,  172;  Eailway  Co. 
V.  Davidson,  107  S.  W.,  949 ;  Missouri,  etc..  By.  v.  Cox,  55  S.  W.,  366 ; 
Bookrum  v.  Galveston,  etc.,  Ey.  Co.,  57  S.  W.,  919;  Eailway  Co.  v. 
Davis,  80  S.  W.,  353;  San  Antonio,  etc.,  Ey.  Co.  v.  Engelhom,  24 
Texas  Civ.  App.,  324;  Gulf,  etc.,  Ey.  Co.  v.  Gray,  63  S.  W.,  930. 

The  charge  of  the  court  as  given,  on  the  law  of  assumed  risk,  has 
been  approved  in  an  unbroken  line  of  decisions,  and  was  the  law  even 
prior  to  the  adoption  of  the  assumed  risk  Act,  in  1905,  and  was  far 
more  favorable  to  appellant  than  it  was  entitled  to  under  said  Aci 
None  of  the  charges  requested  by  appellant  are  the  law  under  the  as- 
sumed risk  Act.  The  Act,  while  leaving  contributory  negligence  per- 
fectly intact,  practically  abolished  the  defense  of  assumed  risk  by  mak- 
ing the  question  one  of  contributory  negligence  in  every  case.  Texas 
&  N".  B.  Co.  V.  Barwick,  110  S.  W.,  956;  Acts  of  Twenty-ninth  Leg., 
chap.  163;  Eailway  Co.  v.  Mathis,  101  Texas,  342;  Eailway  Co.  v. 
Trijerina,  111  S.  W.,  239. 

Appellant  failed  to  prove  any  such  misconduct  of  the  jury  during 
their  deliberation  as  would  entitle  it  to  a  new  trial.  No.  additional 
evidence  was  heard  or  received  by  the  jury.  The  court  below  heard  all 
the  evidence  and  found  against  appellant  upon  every  material  issue  al- 
leged in  its  motion;  this  was  a  matter  entirely  within  the  discretion  of 
the  trial  court,  and  no  abuse  of  that  discretion  has  been  shown.  Gulf, 
C.  &  S.  F.  By.  Co.  V.  Blue,  46  Texas  Civ.  App.,  239 ;  Foley  v.  North- 
rap,  47  Texas  Civ.  App.,  277. 

It  was  proven  that  the  juror  Wynn  was  in  no  way  incompetent  or 
Vol.  LIV  Civil— 41. 
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disquaUfied.  The  trial  court  overruled  the  motion  generally  without 
making  any  finding  of  fact.  Eogers  v.  State,  40  Texas  Crim.,  355; 
Wallace  v.  State,  50  Texas  Crim.,  374;  Kegans  v.  State,  95  S.  W., 
122 ;  Mayes  v.  State,  g4  S.  W.,  421,  33  Texas  Crim.,  33 ;  Driver  v. 
State,  38  S.  W.,  1020,  37  Texas  Crim.,  160;  Murphy  v.  State,  40  8. 
W.,  978. 

The  verdict  in  this  case  is  fully  sustained  by  the  evidence  and  is  not 
excessive.  Railway  Co.  v.  Shelton,  69  S.  W.,  657;  Waters-Pierce  Oil 
Co.  V.  Snell,  47  Texas  Civ.  App.,  413;  Phillips  v.  London  R.  Co.,  5 
C.  P.  D.,  280;  Smith  v.  Wliittier,  25  Cal.,  279;  Railway  Co.  v.  Fried- 
man,  41  111.,  270,  14  N.  Y.  Supp.,  336,  131  N.  Y.  Supp.,  676,  65  K. 
Y.  Supp.,  1093,  53  App.  Div.  (N.  Y.),  399,  18  111.  App.,  418. 

FISHER,  Chiep  Justice. — ^This  is  a  suit  by  appellee  for  the  recov- 
ery of  damages  on  account  of  personal  injuries  received  while  engaged 
in  the  service  of  appellant  «s  a  switchman  at  Temple,  Texas.  It  is  al- 
leged that  while  he  was  engaged  in  the  service  of  switching  cars  he 
was  caused  to  fall  under  the  train,  by  reason  of  which  he  received  seri- 
ous and  permanent  injuries. 

The  negligence  charged  is  that  while  he  was  in  the  performance  of 
his  duty  in  coupling  a  car  his  foot  slipped  into  a  hole  which  whs  neg- 
ligently permitted  to  be  and  remain  near  the  railway  track,  and  that 
the  railway  company  failed  to  furnish  him  a  safe  place  at  which  to 
"Vfork. 

Appellant  answered  by  general  and  special  exceptions,  general  denial, 
pleas  of  contributory  negligence  and  assumed  risk. 

Verdict  and  judgment  below  were  in  appellee's  favor  against  the 
railway  company  for  the  sum  of  $37,500. 

Appellant's  twenty-seventh  and  twenty-eighth  assignments  of  error 
are  to  the  effect  that  the  trial  court  erred  in  refusing  to  grant  appel- 
lant's motion  for  a  new  trial  on  account  of  the  fact  that  one  B.  T. 
Wynn,  who  was  a  juror  at  the  trial  and  participated  in  finding  and 
returning  the  verdict  against  the  appellant,  was  not  a  fair  and  impar- 
tial juror,  in  that  he  entertained  a  bias  in  favor  of  the  plaintiff,  and 
that  he  had,  prior  to  the  trial,  expressed  an  opinion  about  the  merits 
of  the  case,  wherein  he  had  substantially  stated  to  one  W.  P.  Cox  and 
J.  L.  Burden  that  Dickens  ought  to  recover  the  amount  he  had  sued 
for,  to  wit,  $50,000  or  $60,000;  that  the  juror  on  his  voir  dire  was 
especially  interrogated  as  to  the  fact  whether  he  entertained  any  preju- 
dice or  bias  for  or  against  either  of  the  parties  to  the  suit,  and  whether 
he  had  entertained  or  had  expressed  an  opinion  as  to  the  merits,  all 
of  which  he  answered  in  the  negative;  that  neither  the  appellant  nor 
any  of  its  attorneys  had  any  notice  or  knowledge  of  the  feet  that  the 
juror  was  not  a  fair  and  impartial  juror,  and  that  he  had  had  the 
conversation  with  Cox  and  Durden  as  stated,  until  after  the  trial; 
that  if  they  had  known  at  the  time  of  his  examination  touching  his 
service  and  qualification  as  a  juror  that  he  had  so  expressed  himself  in 
favor  of  the  plaintiff,  he  would  have  been  challenged  for  cause,  and  if 
such  challenge  had  not  been  sustained  they  would  have  peremptorily 
challenged  him.  Therefore,  the  appellant  contends  that  the  juror 
Wynn  was  not  competent  and  qualified,  and  that  he  was  biased  in  favor 
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of  the  plaintiiT  and  prejudiced  against  the  defendant,  and  that  he  went 
into  the  jury  box  with  his  mind  made  up  that  the  plaintiff  was  entitled 
to  recover. 

It  appears  from  the  bill  of  exceptions  that  the  evidence  introduced 
upon  the  disposition  of  this  quesrtion  is  substantially  as  follows :  Wynn 
the  juror  testified  that  he  did  not  know  anything  about  the  merits  of 
the  case  before  he  was  taken  on  the  jury ;  that  he  had  heard  that  Dick- 
ens was  run  over  and  got  cut  up,  -and  so  stated  in  his  examination  be- 
fore he  was  accepted ;  and  he  stated  in  his  examination  he  did  not  have 
any  opinion  about  the  case,  neither  did  he  have  any  bias  in  favor  of 
or  prejudice  against  the  railway  company,  nor  had  he  any  such  bias  or 
prejudice  at  that  time.  He  knew  Dickens  when  he  saw  him;  that  he 
had  no  opinion  when  he  was  taken  as  a  juror ;  that  he  was  not  on  the 
regular  jury,  but  was  picked  up  on  the  morning  the  case  went  to  trial 
by  the  deputy  sheriff;  that  he  lived  in  Temple;  that  he  knew  Mr.  W. 
P.  Cox;  that  he  had  never  had  any  conversation  with  Mr.  Cox,  but 
had  had  with  the  other  man.  This  other  man  referred  to  was  John  L. 
Dnrden.  That  it  was  not  a  fact  that  on  or  about  Sunday,  January 
26th,  about  a  week  before  the  case  was  tried,  that  he  had  a  conversa- 
tion with  one  or  both  of  these  parties,  and  he  goes  on  and  expressly 
denies  that  he  had  a  conversation  with  either  Cox  or  Durden  near  the 
Harvey  House  in  the,  town  of  Temple  about  a  week  before  the  trial. 

Cox  testified  that  he  lived  in  Temple  and  knew  the  juror  Wynn,  and 
stated  that  Wynn,  in  a  conversation  with  him  and  Durden,  asked  the 
question  how  much  Dickens  was  suing  for,  and  he  replied  about  $50,- 
000  or  $60,000.  Wynn  said  that  he  thought  he  ought  to  have  it.  The 
case  was  discussed,  and  Wynn  asked  the  question  how  it  happened. 
Wynn  expressed  sjrmpathy  for  Dickens.  Durden  undertook  to  tell  him 
all  he  knew  about  it,  and  detailed  how  the  accident  occurred.  This 
was  the  conversation  that  occurred  near  the  Harvey  House,  about  a 
week  before  the  trial. 

The  evidence  of  Durden  is  substantially  to  the  same  effect  as  that 
of  Cox.  All  these  parties,  it  seems,  lived  in  Temple  where  the  accident 
happened  and  where  the  pkintiff  resided.  It  also  appears  that  the 
juror  Wynn,  on  his  voir  dire,  was  especially  interrogated  with  refer- 
ence to  his  bias  and  prejudice  and  his  opinion  as  to  the  merits  of*  the 
case. 

The  evidence  further  shows  that  the  conversation  referred  to  was  not 
known  to  the  appellant  or  its  "attorneys  at  the  time  of  the  formation 
of  the  jury  and  was  not  discovered  until  after  the  trial.  The  bill  of 
exceptions  further  states  that  the  preponderance  of  the  evidence  showed 
that  this  conversation  had  taken  place,  and  that  that  was  the  view  of 
the  court,  and  that  it  was  the  conclusion  of  the  court  that  neither  the 
defendant  company  nor  any  6t  its  officers  or  attorneys  in  charge  of  the 
case  knew  of  the  conversation  until  after  the  conclusion  of  the  trial; 
that  the  court,  however,  was  further  of  the  opinion  that  the  conversa- 
tion and  statements  there  made  by  Wynn  were  not  of  such  a  character 
as  disqualified  him  from  jury  service  in  this  case;  that  the  court  was 
of  the  opinion  that  the  defendant  had  not  shown  that  the  juror  was 
biased  in  favor  of  the  plaintiff  or  prejudiced  against  the  defendant  at 
the  time  he  qualified,  and  that  he  had  such  un  opinion  relative  to  the 
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merits  of  the  case  as  would  disqualify  him  from  performing  the  service 
of  a  juror  at  the  time  of  the  trial  of  the  case ;  that  the  fact  that  he  had 
expressed  the  opinion  to  Cox  and  Durden  one  week  before  the  trial  did 
not  show  that  he  was  disqualified  from  juiy  service  herein,  or  enter- 
tained the  same  views  relative  to  this  case  at  the  time  of  trial  hereof 
as  he  expressed  to  Cox  and  Durden.  The  views  of  the  court  upon  this 
subject  are  possibly  more  tersely  stated  in  this  explanation  which  he 
appends  to  the  bill: 

'^I  can  not  say  that  the  language  imputed  to  the  court  is  the  exact 
language  used  by  it  from  the  bench,  but  it  in  effect  is  the  meaning  of 
what  was  intended.  I  concluded  that,  giving  all  parties  credit  for  in- 
tending to  be  truthful,  I  would  rather  believe  that  the  conversation  of 
Wynn  with  Cox  and  Durden  was  so  unimportant  that  it  had  escaped 
his  memory  than  to  believe  that  the  evidence  of  any  witness  was  false ; 
and  as  Wynn  on  his  voir  dire  and  as  a  witness  in  this  hearing  has  tes- 
tified he  had  no  opinion  as  to  the  merits,  I  could  not  hold  such  con- 
versation with  Cox  and  Durden  would  overcome  his  sworn  testimony 
and  his  sworn  answers  on  his  voir  dire,  hence  I  find  he  was  a  competent 
juror.*'  This  statement  of  the  court  is  to  the  effect  that  the  conversa- 
tion between  Cox  and  Durden  and  Wynn  did  occur  as  testified  to  by 
the  former,  although  denied  by  the  latter,  but  he  undertakes  to  avoid 
its  effect  as  showing  the  expression  of  the  opinion  of  the  juror  as  to 
the  amount  plaintiff  was  entitled  to,  by  the  statement  that  the  question 
was  unimportant  and  had  probably  escaped  the  recollection  of  the 
juror,  and  that  his  statement  on  his  voir  dire  disclaiming  any  opinion 
should  be  given  controlling  effect  in  overcoming  any  statement  he  had 
previously  nmde  indicating  he  was  not  fair  and  impartial. 

However  difiicult  the  task  may  be  to  produce  satisfactory  evidence 
of  the  unfairness  of  a  juror,  and  however  reluctant  the  courts  may  be 
to  disturb  verdicts  on  such  alleged  grounds,  we  have  no  hesitancy  in 
this  inetance  in  reaching  the  conclusion  that  the  proof  is  ample  so  far 
as  concerns  this  juror  to  establish  the  fact  that  the  appellant  has  not 
had  a  trial  before  a  fair  and  impartial  jury,  a  right  accorded  all  liti- 
gants, even  though  one  be  a  railroad  corporation  The  record  discloses 
on  other  branches  of  the  motion  for  new  trial  the  circulation  among  the 
jurors  in  their  retirement  of  a  statement  by  this  juror  to  the  effect  that 
he  had  heard  it  stated  that  the  railway  company  had  offered  the  ap- 
pellee a  considerable  sum  in  settlement,  which  fact  the  bill  of  excep- 
tion shows  was  not  true,  nor  was  there  any  evidence  upon  that  sub- 
ject. This  is  merely  referred  to  as  having  some  bearing  on  the  ques- 
tion we  are  now  considering — ^that  is,  whether  the  juror  was  impartial 
— and  as  a  fact  having  some  weight  to  be  considered  on  this  branch  of 
the  motion  in  determining  his  partisanship.  The  trial  court,  while 
finding  that  the  conversation  was  as  testified  to  by  Cox  and  Durden, 
concluded  that  it  was  so  unimportant  that  he  had  rather  believe  that 
it  had  escaped  his,  Wynn's,  memory  than  to  believe  that  his  evidence 
on  his  voir  dire  was  false,  wherein  he  stated  that  he  had  no  opinion  as 
to  the  merits.  This  is  throwing  over  the  juror  a  mantle  of  charity 
that  he  has  no  desire  to  wear,  for  he  did  not  claim  that  he  had  for- 
gotten anytliing,,  nor  that  anything  that  was  said  was  unimportant, 
but  he  denied  in  toto  the  conversation,  and  says  that  no  such  conver- 
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sation  occurred,  althougK  the  court  had  deliberately,  after  hearing  all 
the  evidence  and  giving  him  an  opportunity  to  testify,  which  he  availed 
himeelf  of,  found  that  such  conversation  did  occur.  Tliere  is  nothing 
to  indicate  that  he  has  a  poor  recollection  of  events,  and  in  his  exami- 
nation upon  this  subject  and  in  testifying  as  to  other  questions  about 
his  conduct  when  on  the  jury,  he  seems  to  have  a  distinct  recollection 
of  what  transpired.  And  if  he  may  not  have  recollected  on  his  voir 
dire  the  conversation,  the  testimony  of  the  other  parties  to  it  when  ex- 
amined on  the  motion  for  new  trial,  together  with  the  pointed  inquiry 
made  of  him  concerning  it,  would  have  revived  and  refreshed  his  rec- 
ollection, if  not  as  to  all  that  was  said,  certainly  as  to  the  fact  that 
there  was  a  conversation,  which  he  denies.  But  is  it  likely  that  he  had 
forgotten  the  conversation  when  on  his  voir  dire  he  was  asked  the  di- 
rect question  whether  he  had  expressed  an  opinion  about  the  case  ?  Ac- 
cording to  the  witnesses  who  testified  as  to  this  conversation  and  who 
were  believed  by  the  court,  Wynnes  expressions  were  very  emphatic  in 
favor  of  the  plaintiff  to  the  effect  that  he  ought  to  recover  a  large 
sum.  He  doubtless  understood  the  responsibilities  and  duties  of  a 
juror,  and  admits  on  his  voir  dire  that  he  was  asked  the  question  as 
to  his  opinion  about  the  merits.  We  test  his  recollection  or  knowledge 
of  the  occurrence  by  the  evidence  that  he  was  present  and  participated 
in  the  transaction,  and  when  that  is  found  to  be  the  fact  it  is  not  likely 
that  a  matter  of  importance  will  be  forgotten  in  so  recent  a  time. 
That  it  was  important  he  must  have  known,  for  if  be  had  admitted 
his  statement  as  testified  to,  he  would  have  been  objected  to  as  a  juror, 
and  he  doubtless  understood  when  on  his  voir  dire  that  this  was  the 
purpose  of  his  so  being  interrogated  as  to  his  opinion. 

While  the  statute  does  not,  in  express  terms,  allow  a  juror  to  be 
challenged  on  account  of  having  expressed  an  opinion  or  entertained 
an  opinion  about  the  merits  of  the  case,  still  the  general  power  given  to 
the  trial  court  by  virtue  of  articles  3208  and  3209  will  permit  a  chal- 
lenge to  be  entertained  on  any  ground  that  unfits  a  person  to  sit  on 
the  jury;  and  for  opinions  entertained  by  jurors  challenges  were  al- 
lowed under  these  articles  in  Couts  v.  Neer,  70  Texas,  473.  A  fair 
and  impartial  trial  by  a  fair  and  impartial  jury  is  what  the  law  ex- 
acts, and  this  requirement  becomes  a  delusion  if  men  with  bias  or 
prejudice  or  preconceived  ideas  of  the  rights  of  one  are  allowed  to  sit 
in  judgment  on  his  case.  Hughes  v.  State,  60  S.  W.,  565.  Tlie  facts 
show  that  counsel  for  the  appellants  were  misled  into  the  belief  that 
the  juror  was  fair  and  impartial,  and  they  did  all  that  could  be  done 
to  obtain  from  him  the  facts,  and  only  learned  the  truth  after  the 
trial.  We  feel  sure  that  the  learned  trial  judge  would  have  allowed 
the  challenge  to  the  juror  if  he  had  told  upon  his  examination  the  facts 
that  were  developed  on  the  motion  for  new  trial;  consequently,  we  are 
of  the  opinion  that  these  assignments  present  reversible  error,  for  which 
the  judgifaent  must  be  reversed. 

The  errors  complained  of  in  some  of  the  other  assignments,  as  to 
the  misconduct  of  some  of  the  jurors  and  of  their  considering  facts 
that  were  not  offered  in  evidence,  will  doubtless  be  guarded  against,  as 
far  as  possible,  on  another  trial,  and  will  not  likely  again  occur. 

The  objection  to  the  argument  of  Mr.  Curtis  will  not  likely  again 
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arise.     His  prompt  withdrawal  of  it  indicates  the  fact  that  he  will 
probably  not  repeat  it. 

We  have  met  with  more  serious  diflSculty  in  considering  the  STga* 
ment  of  Mr.  Pearce,  which  is  complained  of  in  the  nineteenth  assign- 
ment. In  discussing  the  mental  suffering  of  the  appellee  he  used  this 
language :  *^He  suffers  in  his  mind ;  that  he  is  not  the  same  Will  Dick- 
ens in  his  family  that  he  was  before  he  was  chopped  up.  He  suffers 
that  today,  he  will  suffer  that  tomorrow,  and  he  will  si^er  that  when 
his  hair  is  white  and  whiter  still — mental  anguish — ^he  will  suffer  that 
whenever  he  meets  a  friend.  He  will  suffer  that  whenever  he  meets  a 
stranger.  He  will  suffer  that  when  he  goes  to  a  public  gathering.  He 
will  suffer  mental  anguish  whenever  he  passes  across  the  street*'  The 
argument  at  this  point  was  objected  to  by  counsel  for  defendant, 
whereupon  Mr.  Pearce  responded:  *'I  do  not  blame  you;  an  exception 
is  all  there  is.''  Counsel  for  the  defendant  responded :  *T.  will  take  a 
bill  of  exceptions  to  that  remark.''  Mr.  Pearoe  then  continued  his  ad- 
dress in  the  following  language:  "He  testified  upon  the  stand  that  he 
suffered  in  mind,  and  I  am  telling  you  what  suffering  in  mind  is,  or 
rather,  gentlemen  of  the  jury,  I  am  reminding  you  of  what  mind  suf- 
fering is.  As  I  started  to  say  that  he  had,  he  would  in  crossing  the 
street,  or  he  would  in  going  into  a  public  house  or  private  house,  that 
he  would  be  made  the  object  of  the  curious  eye — suffers  mentally." 
Whereupon  this  was  objected  to  and  the  bill  of  exceptions  was  taken« 
The  court  refused  to  check  the  argument,  and  it  was  permitted  and  did 
remain  as  a  part  of  the  argument  of  counsel  to  the  jury. 

In  the  case  of  Maynard  v.  Oregon  R.  R.  &  Nav.  Co.,  68  L.  R.  A., 
479,  the  question  of  what  may  be  considered  as  elements  of  mental 
suffering  is  very  fully  discussed  and  we  think  states  the  correct  rule 
upon  this  subject.  In  that  case  the  injured  party  was  asked  the  fol- 
lowing questions:  '^^Mr.  Maynard,  what,  if  any,  mental  suffering  or 
agony  have  you  sustained  or  had  since  the  injuries  that  you  received 
down  here?'  And  he  was  allowed  over  objection  to  answer:  *Well,  I 
suffered  distress  a  good  deal  when  I  realized  my  condition.  I  am  not 
able  to  work,  and  it  distresses  me  to  think  about  my  little  girl,  and  how 
I  am  going  to  support  her  and  educate  her  and  raise  her  up.  Those 
are  the  matters  that  distress  me.'  Then  followed  a  motion  to  strike 
out  the  whole  of  the  answer  last  given  as  immaterial,  irrelevant  and 
not  responsive  to  any  issue  in  the  case,  and  as  calculated  to  unduly 
prejudice  the  minds  of  the  jury  against  the  defendant,  which'  was  de- 
nied. Based  upon  these  premises,  the  defendant  insists  that  tlie  court 
erred  (1)  in  permitting  the  plaintiff  to  testify  that  he  had  a  little 
girl  thirteen  years  old,  because  it  is  apparent  that  tlie  only  object 
plaintiff  had  in  inquiring  concerning  her  was  to  show  that  she  was  de- 
pendent upon  him  for  support,  which  could  not  properly  be  considered 
as  an  element  of  damages  in  the  case;  and  (2)  in  refusing  to  take  the 
last  answer  of  the  witness  from  the  consideration  of  the  jury,  because 
the  distress  or  mental  anguish  of  plaintiff  suffered  on  account  of  his 
own  condition  in  not  being  able  to  work  and  earn  a  livelihood,  or  on 
account  of  his  little  girl,  in  not  being  able  to  support  and  educate  her, 
were  also  not  proper  elements  of  damages  upon  which  to  base  a  recov- 
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ery  against  the  defendant.  We  will  discuss  these  alleged  errors  in 
their  inverse  order,  as  counsel  have  so  discussed  and  presented  them. 
*^t  is  undoubtedly  true  that  one  suffering  from  injuries  to  his  per- 
son, due  to  the  negligence  of  another,  may  recover  for  mental  distress 
and  anguish  resulting  from  the  same  cause,  (Cooper  v.  Mullins,  30 
Ga.,  146,  76  Am.  Dec,  638 ;  Haniiibal  &  St.  J.  R.  Co.  v.  Martin,  111 
HI.,  219,  232;  City  of  Chicago,  v.  McLean,  35  111.  App.,  273;  Ferguson 
V.  Davis  County,  57  la.,  601,  609;  Kendall  v.  City  of  Albia,  73  la., 
241,  245;  Kennon  v.  Gilmer,  131  TJ.  S.,  22,  26;  33  L.  ed.,  110,  112;  9 
Sup.  Ct  Rep.,  696.)  Such  mental  distress  or  anguish,  however,  as  is 
not  the  natural  result  of  the  accident,  but  is  produced  by  the  operation 
of  the  mind  in  the  contemplation  of  the  physical  condition  to  which 
the  injured  party  is  reduced,  or  in  contemplation  of  any  extraneous 
suifering  or  inconvenience  that  such  condition  might  entail,  whether  it 
respects  the  person  himself  or  others  dependent  upon  him,  is  not  re- 
garded as  matter  proper  to  form  the  basis  of  consequential  damages. 
The  doctrine  is  enunciated  in  Indianapolis  &  St.  L.  R.  Co.  v.  Stables, 
62  lU.,  313,  320,  in  the  following  language :  'It  is  the  mind  that  either 
feels  or  takes  cognizance  of  physical  pain,  and  hence  there  is  mental 
anguish  or  suflfering  inseparable  from  bodily  injury,  unless  the  mind  is 
overpowered  and  consciousness  is  destroyed.  The  mental  anguish  which 
is  not  proper  to  be  considered  is  where  it  is  not  connected  with  the 
bodily  injury,  but  was  caused  by  some  mental  conception  not  arising 
from  the  physical  injury.'  So,  anguish  of  the  mind,  wholly  senti- 
mental, arising  from  the  contemplation  of  a  disfigurement  of  the  per- 
son, can  not  be  considered  for  the  purpose  of  swelling  the  damage.  The 
reason  for  the  rule  is  forcibly  stated  in  Chicago,  B.  &  Q.  R.  Co.  v. 
Hines,  45  111.  App.,  299,  as  follows:  *The  law  regards  supposed  in- 
juries to  sentimental  feelings  of  this  character  as  too  remote  and  specu- 
lative to  allow  it  as  an  element  of  damages  in  cases  where  no  malice 
exists.'  Of  like  character  is  Augusta  &  S.  R.  R.  Co.  v.  Randall,  85  Ga., 
297 ;  Giffen  v.  City  of  Lewiston,  6  Idaho,  231,  and  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Caulfield,  11  C.  C.  A.,  552,  27  TJ.  S.  App!,  358,  63  Fed.,  396. 
The  same  principle  was  controlling  in  Planters'  Oil  Co.  v.  Mansell 
(Texas  Civ.  App.),  43  S.  W.,  913,  where  the  injured  party  was  per- 
mitted by  the  trial  court  to  show  over  objection  that  he  was  greatly  an- 
noyed and  suffered  mental  anguish  from  the  fact  that  the  month's  rent 
of  $6  on  his  house  would  soon  be  due  and  that  he  had  just  that  amount 
with  which  to  pay  it,  the  appellate  court  saying:  The  mental  anguish 
which  appellee  experienced  on  account  of  the  fact  that  his  house  rent 
would  soon  be  due,  which  he  would  be  unable  to  meet,  and  which  (such 
is  the  implication)  would  result  to  the  inconvenience  or  suffering  of 
his  family,  does  not  naturally  result  from  the  injury.    .    .    .' 

"Again,  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Chance,  67  Kan.,  41,  it 
was  said,  which  language  indicates  the  state  of  the  case  also:  *The 
court  erred  in  refusing  to  strike  out  the  testimony  to  the  effect  that 
Finnigan  was  troubled  by  the  sickness  and  confinement  of  his  wife, 
and  the  fear  that  he  would  leave  her  and  the  child  in  a  dependent  and 
helpless  condition.  Under  the  decisions  of  tliis  court  a  recovery  may 
be  had  for  mental  suffering  or  anguish  of  mind  resulting  from  physical 
pain    and   suffering   endured   by   the   injured   party;   but   it   is   im- 
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proper  to  admit  evidence  as  to  mental  suffering  on  account  of  the 
circumstances  or  condition  of  others/  A  like  mling  was  made  in  Texas 
Mexican  B.  Co.  v.  Douglass,  69  Texas,  694,  upon  a  similar  atate  of 
facts  as  appears  in  this  last  case.  See  also. City  of  Parsona  v.  lind- 
Bay,  26  Kan.,  426. 

"Now  in  regard  to  the  matter  which  it  was  sought  to  have  withdrawn 
from  the  jury,  there  are  two  features  involved :  First,  the  witness  says, 
in  effect,  that  he  suffered  a  good  deal  of  distress  by  realizing  his  con- 
dition— that  he  was  not  able  to  work.  This  related  to  his  mental  Buf- 
fering, as  he  was  asked  about  that,  but  it  was  not  such  as  would  nat- 
urally result  from  his  physical  infliction.  It  arose  by  reason  of  the 
consideration  or  mental  deduction  that  his  infliction  rendered  him  un- 
able to  work — ^a  cause  arising  independently  of  the  injury  sustained. 
The  fact  that  he  was  rendered  incapable  of  pursuing  his  labors  was  a 
condition  entirely  legitimate  for  swelling  the  damages,  but  his  medi- 
tation upon  that  fact>  and  the  mental  distress  and  anguish  produced 
from  such  meditation  would  be  wholly  aside  from  and  independent  of 
any  suffering  caused  by  the  accident  or  the  physical  infliction  received; 
and,  as  the  authorities  say,  it  is  too  remote,  speculative  and  uncertain 
upon  which  to  'base  an  estimate  of  damages. 

'The  other  feature  consists  in  the  distress  that  it  caused  him  when 
he  thought  of  his  little  girl  and  how  he  was  going  to  support  and  edu- 
cate her,  and  it  needs  no  further  remark  to  show  that  this  is  extraneous 
of  any  distress  of  mind  arising  from  the  injuries  received.  So  we  c<m- 
clude  that  the  trial  court  erred  in  not  withdrawing  the  witness*  answer 
from  the  consideration  of  the  jury.'* 

The  serious  objection  to  a  part  of  this  argument,  under  the  rule  as 
stated,  is  that  it  brings  to  the  consideration  of  the  jury  supposed  ele- 
ments of  mental  suffering  which  they  are  not  allowed  to  consider  in  de- 
termining the  amount  of  damages  that  the  appellee  might  be  entitled 
to. 

There  is  an  assignment  of  error  complaining  that  the  verdict  is  ex- 
cessive; and,  while  we  are  not  prepared  to  express  an  opinion  upon  this 
question,  and  are  not  required  to  do  so,  still,  we  will  say  this  much, 
iiiat  verdicts  for  such  amounts  are  not  usual  in  cases  of  this  character, 
so  far  as  shown  by  the  records  of  this  court,  and  it  is  doubtless  the 
case  that  the  jury,  in  awarding  the  amount  returned,  gave  considerable 
weight  to  the  mental  suffering  of  the  plaintiff  on  account  of  his  in- 
juries, not  only  what  he  had  suffered  up  to  the  time  of  the  trial,  but 
what  he  may  suffer  in  the  future.  And  the  statement  made  by  counsel 
in  his  argument  in  informing  the  jury  what  might  be  considered  along 
that  line  doubtless  had  its  effect,  or  was  calculated  to  have  the  effect  of 
inducing  them  to  believe  that  they  could  consider  as  mental  suffering 
those  elements  of  mental  emotion  discussed  by  the  counsel.  The  refer- 
ence to  the  fact  that  Dickens  would  experience  mental  suffering  today 
or  tomorrow,  or  at  one  place  as  well  as  another,  is  possibly  not  objec- 
tionable, but  the  mental  anguish  that  he  would  experience  when  he 
meets  a  friend  or  when  he  meets  a  stranger,  or  that  will  arise  from  the 
fact  that  he  had  become  an  object  of  pify,  sympathy  or  of  curiosity  to 
the  public  generally  or  individually,  is  not  the  kind  of  mental  suffer- 
ing thart  the  law  gives  compensation  for;  it  is  too  remote.    A  discus- 
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sion  of  this  question  would  really  'be  only  a  repetition  of  what  has  been 
said  in  the  authority  cited.  Therefore,  we  are  of  the  opinion  that  much 
of  the  argument  quoted  was  objectionable. 

The  second,  third,  fourth,  fifth,  sixth,  fifteenth  and  seventeenth  as- 
signments, and  possibly  some  not  mentioned,  all  relate  to  the  subject 
of  assumed  risk.  The  court  submitted  this  case  to  the  jury  on  the  the- 
ory that  the  Act  of  the  Legislature  of  April  24,  1905,  page  386,  Session 
Laws,  was  not  applicable.     That  statute  relates  to  assumed  risk  and 

?ualifies  the  old  doctrine  as  fully  explained  in  St.  Louis  &  S.  P.  Ey. 
!o.  y.  Mathis,  101  Texas,  342.  It  was  urged  in  argument  that  this 
srtatute  is  not  applicable ;  that  it  merely  related  to  defective  machinery, 
etc.  We  do  not  think  that  this  is  merely  the  effect  of  the  statute,  and 
in  our  opinion  it  would  apply  to  a  defect  of  the  character  alleged  in 
this  case. 

The  charge  requested,  which  is  in  the  seventh  assignment  of  error 
and  which  the  court  refused  to  give,  was  substantially  given  la  the 
main  charge  of  the  court. 

There  are  some  assignments  of  error  that  complain  of  certain  charges 
which,  in  effect,  instructed  the  jury  that  it  was  the  duty  of  the  appel- 
lant to  exercise  ordinary  care  to  keep  its  approaches  to  the  railroad 
track  in  a  reasonably  safe  condition.  The  word  "approaches''  employed 
in  these  charges  was  evidently  intended  to  mean,  and  doubtless  the  jury 
so  understood  it,  to  correspond  to  the  facts  and  the  allegations  of  neg- 
ligence charged.  It  was  not  intended  to  mean  an  approaph,  such  as  a 
crossing  of  the  track,  but  was  evidently  intended  as  an  instruction  to 
the  effect  that  the  railway  company  should  exercise  ordinary  care  to 
keep  those  places  where  its  servants  must  work — ^that  is,  those  places 
where  they  must  approach  the  track  for  that  purpose  when  engaged  in 
the  work — ^in  an  ordinarily  safe  condition. 

The  charge  complained  of  in  the  tenth  assignment  of  error  was 
.properly  defused.  It  loses  sight  of  the  fact  that  it  was  a  question  to  be 
determined  whether  the  plaintiff  had  to  get  on  the  ground  in  order  to 
make  the  coupling. 

The  point  presented  in  appellant's  eleventh  assignment  of  error, 
wherein  is  complained  of  the  refusal  of  the  court  to  give  a  certain 
charge,  is  practically  covered  by  the  main  charge  of  the  court  and  some 
of  those  given  at  the  request  of  the  appellant.  Furthermore,  the  charge 
requested  was  objectionable  on  the  ground  that  it  practically  informed 
the  jury  that  certain  facts  would  constitute  contributory  negligence. 
Whether  walking  between  the  cars  wotild  be  contributory  negligence 
would  be  a  question  of  fact  to  be  passed  upon  by  the  jury. 

There  was  no  error  in  permitting  the  witness  Blent  to  testify  as  to 
the  condition  of  the  coupling  apparatus  on  the  cars  in  question  to  show 
that  the  same  was  broken.  That  was  all  material  as  having  some  bear- 
ing on  the  question  in  accounting  for  the  conduct  of  the  plaintiff.  Tlie 
defect  in  the  coupling  apparatus  was  not  presented  as  an  issue  of  neg- 
ligence, but  it  was  proper  to  be  inquired  into  as  explaining  why  the 
plaintiff  had  to  resort  to  the  method  that  he  did  in  order  to  undertake 
to  xmcouple  the  cars. 

The  twenty-third  assignment  as  to  the  question  of  variance  is  over- 
ruled. 
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For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


H.  Kempneb  v.  Advance  Thresher  Company. 

Decided  March  31,  1909. 

1. — CoBtraot— Warranty — Canoellation — ^Return  of  Property — ^Tender. 

Where,  under  the  contract  of  sale  and  the  warranties,  the  purchaser  had  the 
right  at  a  proper  time  to  return  the  machinery  in  case  the  same  was  defective 
and  thereby  cancel  the  notes  for  the  price,  the  facts  that  after  use  he  expressed 
dissatisfaction  with  the  machine  and  compUined  to  the  seller  and  offered  to 
return  it  and,  after  the  seller  had  expressed  his  unwillingness  to  take  it  back, 
continued  to  use  it  through  subsequent  seasons  and  then  traded  it  off,  did  not 
operate  to  relieve  him  from  paying  for  the  machine,  as  a  positive  and  suistained 
tender  might  have  done.  In  such  case  he  must  be  taken  to  have  receded  from  his 
offer  to  return  and  acceded  to  the  seller's  refusal  to  allow  him  to  do  so. 

2. — Same— Breach  of  Warranty — ^Damagei — Waiver. 

Where  the  contract  for  the  sale  of  a  machine  prescribed  the  remedlea  in 
case  of  a  breach  of  one  of  the  warranties,  and  provided  that  the  failure  to  follow 
them  waived  and  settled  all  claims  for  damages  for  any  cause,  and  that  in  case 
the  machine  should  prove  defective  the  purchaser  should  have  the  right  to 
return  the  property  and  thereby  cancel  the  purchase  money  notes,  by  the  failure 
to  return  the  machine  the  purchaser  was  precluded  from  claiming  consequential 
or  other  damages  on  account  of  defects,  in  an  action  by  the  seller  on  the  notes. 

8. — ^Same — ^Warranty. 

Where  the  original  contract  for  the  sale  of  a  machine  prescribed  the 
remedies  in  case  of  a  breach  of  any  of  the  warranties,  and  provided  that  a  failure 
to  follow  them  waived  and  settled  all  claims  for  damages  for  any  cause,  a 
subsequent  statement  by  the  seller  that  the  machine  would  give  satisfaction  and 
thresh  from  360  to  400  sacks  of-  rice  daily,  if  taken  as  a  warranty,  could  only  ' 
have  the  effect  to  add  it  to  the  category  of  warranties  in  the  original  contract, 
and  the  remedy  would  be  the  same  as  therein  prescribed. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Robert  G.  Street. 

Kleberg  £  Neethe,  for  appellant. — Where  chattels  are  delivered  to 
the  buyer,  and  are  inferior  in  quality  to  that  warranted  by  the  vendor, 
the  buyer  has  three  remedies :  first,  he  may  refuse  to  accept  the  goods ; 
secondly,  he  may  accept  the  .goods  and  bring  a  cross-action  on  the 
breach  of  the  warranty;  and,  thirdly,  if  he  has  not  paid  the  price,  he 
may  plead  the  breach  of  warranty  in  reduction  of  the  damages  in  the 
suit  brought  by  the  vendor  for  the  price.  Osborne  v.  Poindester,  34 
S.  W.,  300 ;  Taylor  Cotton  Seed  Oil  Co.  v.  Pumphrey,  32  S.  W.,  226 ; 
Tripis  V.  Gamble,  28  S.  W.,  245;  Seley  v.  Parker,  45  S.  W.,  1026; 
Westinghouse  Electric  Mfg.  Co.  v.  Troell,  70  S.  W.,  324 ;  Benjamin  on 
Sales,  3d  Am.  ed.,  par.  894. 

It  is  the  third  of  these  rights  that  the  appellant  in  this  case  availed 
herself  of,  and  under  all  the  authorities  above  cited  the  court  below 
was  in  error  in  saying  in  his  charge  that  the  mere  retention  of  the  ma- 
chine prevented  the  appellant  to  plead  her  damages  by  way  of  defense 
or  counterclaim  to  the  original  action. 
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Wlien  a  vendor  sells  an  article  by  a  particular  description^  it  is  a 
condition  precedent  to  his  right  of  action  that  the  thing  he  has  deliv- 
ered should  answer  the  description.  Gammage  v.  Alexander,  14  Texas, 
421;  Shipman  v.  Fnlcrod,  42  Texas,  249;  Western  U.  TeL  Co.  v. 
Smith,  88  Texas,  13. 

Terry,  Cavin  &  Mills  and  Baker,  Botts,  Parker  &  Garwood,  iot  ap- 
pellee.— Parties  to  a  contract  may  lawfully  stipulate  that  the  right  of 
the  purchaser  of  machinery,  in  the  event  it  is  unsatisfactory  to  him;, 
shall  be  to  return  tlie  machineiy,  cancel  his  obligation,  and  thereby 
terminate  the  contract,  and  when  such  agreement  has  been  made,  no 
action  for  damages  on  account  of  defects  in  the  machinery  can  be  main- 
tained. Shearer  v.  Gaar-Scott  Co.,  90  S.  W.,  684;  Gaar-Scott  Co.  v. 
Hodges,  90  S.  W.,  580 ;  Wisdom  v.  Nichols,  97  S.  W.,  18 ;  Walters  v. 
Akers,  101  S.  W.,  1179;  Hoover  v.  Doetsch,  45  IlL  App.,  631;  Williams 
V.  Donaldson,  8  Iowa,  108;  Davis  v.  Gosser,  41  Kan.,  414,  21  Pac, 
240 ;  Eowell  v.  Oleson,  32  Minn.,  288,  20  N.  W.,  227 ;  Sessions  v.  Hart- 
sock,  23  Ark.,  519;  Himes  v.  Kiehl,  154  Pa.,  190. 

The  court  did  not  err  in  instructing  a  verdict  for  the  plaintiff,  be- 
cause the  uncontradicted  evidence  in  this  case  shows  that  the  machine 
was  delivered  to  the  defendant  on  September  6,  1903,  and  was  there- 
after retained  and  used  by  the  defendant  during  the  remainder  of  that 
season  and  for  several  years  thereafter,  and  that  no  tender  of  said  ma- 
chine has  ever  been  made  by  the  defendant  to  the  plaintiff,  and  that, 
by  retaining  the*machine  in  her  possession  and  using  same  for  an  im- 
feasonable  length  of  time  without  a  tender  of  the  machine  back  to  the 
plaintiff,  the  appellant  thereby  became  boxmd  to  pay  the  purchase  price 
of  same.  Shearer  v.  Garr,  Scott  &  Co.,  90  S.  W.,  685  et  seq. ;  Haynie 
v.  Piano  Mfg.  Co.,  82  S.  W.,  532 ;  Aultman  v.  York,  20  S. . W.,  851. 

JAMES,  Chief  Justice. — ^The  case  was  once  before  tried  and  ap- 
pealed, and  the  cause  remanded  by  the  Court  of  Civil  Appeals  at  Gal- 
veston. 44  Texas  Civ.  App.,  128.  The  case  appears  to  have  been  tried 
again  on  the  same  pleadings  with  the  same  result  in  the  District  Court, 
to  wit,  a  verdict  instructed  for  the  plaintiff. 

As  stated  by  appellant  in  her  brief,  the  suit  is  brought  by  the  Ad- 
vance Thresher  Co.  against  Eliza  Kempner,  doing  business  under  the 
name  of  H.  Kempner,  for  the  contract  price  of  a  threshing  machine 
and  automatic  stacker  amounting  to  $835,  with  $91.20  freight  charges. 
Defendant  denied  liability  and,  by  way  of  cross-bill,  sought  to  recover 
damages  of  plaintiff  alleged  to  have  been  the  result  of  plaintiiFs  breach 
of  warranty  or  agreement  with  reference  to  said  machinery. 

The  Court  of  Civil  Appeals  upon  the  former  appeal  held  that  under 
the  evidence  the  contract  between  the  parties  consisted  of  the  original 
contract  made  in  January,  1903,  except  as  the  same  was  modified  by 
subsequent  correspondence  in  the  same  year.  We  hold  the  same  upon 
the  testimony  in  this  record.  We  hold  also  that  there  was  nothing  in 
the  subsequent  correspondence  changing  or  inconsistent  with  the  remedy 
embodied  in  the  provisions  of  the  original  contract  on  the  subject  of 
**warranties,'*  which  provided  and  stipulated  that  the  machinery  should 
be  of  certain  character,  perform  certain  work  and  in  a  certain  man- 
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ner,  and  further  provided:  *That  if  any  of  the  parts  of  said  machinery 
(except  the  belting)  fail  during  the  year  of  purchase  in  consequence 
of  any  defect  in  material  of  said  part,  the  Advance  Thresher  Company 
agree  to  repair  the  same  or  to  furnish  a  duplicate  of  said  part  free  at 
charge,  except  freight,  after  presentation  of  defective  piece  showing  flaw 
in  the  material,  at  the  factory  or  to  the  dealer  through  whom  said  ma- 
chinery was  brought,  at  any  time  within  the  year,  but  deficiencies  in 
any  piece  not  to  condemn  other  parts. 

'^Each  of  the  above  guaranties  and  warranties  is  made  by  this  com- 
pany and  accepted  by  the  party  giving  the  within  order  on  the  follow- 
ing conditions  and  agreed  settlement  of  all  claims  for  damages:  That 
upon  starting  the  machine,  and  the  purchasers  using  the  usual  care  and 
skill  of  threshermen  are  unable  to  make  the  engine,  thresher,  stacker, 
feeder  or  other  attachment  herein  ordered,  to  operate  well,  they  shall, 
within  five  days  from  the  day  of  the  first  use,  give  written  notice  to 
the  Advance  Thresher  Company  at  Battle  Creek,  Michigan,  by  regis- 
tered letter,  stating  which  machine  or  part  and  in  what  manner  and 
wherein  it  fails  to  fill  the  warranty;  and  also,  within  said  time,  shall 
notify  the  agent  through  whom  purchased,  and  a  reasonable  time  shall 
be  allowed  them  to  get  to  the  machine  and  remedy  the  defect,  if  any 
there  be  (if  it  be  of  such  a  nature  that  a  remedy  can  not  be  suggested 
by  letter),  and  the  purchaser  hereby  agrees  to  render  freely  all  assist- 
ance asked  of  him,  and  longer  use  or  use  without  such  notice  is  to  be 
taken  as  fulfillment  of  all  warranty.  That  if  the  workman  visiting  the 
machine  from  the  company  does  not  leave  the  same  working  weU,  the 
purchaser  must  at  once  give  notice  to  the  company  at  Battle  Creek, 
Michigan,  by  registered  letter,  and  to  the  local  dealer  as  before,  and 
state  in  writing  specifically  the  machine's  defects  and  wherein,  and  an- 
other workman  may  be  sent  to  remedy  the  defect.  That  on  failure  to 
send  a  second  workman  for  five  days,  or  failure  of  workman  to  remedy 
the  defect,  then  the  part  of  the  machinery  that  could  not  be  made  to 
fill  this  warranty  shall  be  returned  by  the  purchaser  to  the  place  where 
received  and  another  furnished,  or  the  money  and  notes  which  have 
been  given  for  the  same  shall  be  returned  if  the  whole  purchased  ma- 
chinery is  defective,  or  there  will  be  endorsed  on  the  note,  if  only  part 
of  the  machinery  covered  by  this  order,  a  proportionate  part  of  the 
purchase  price  as  shown  by  the  price-list  of  the  year  of  sale  to  the 
price  for  which  the  same  was  sold,  the  company  to  have  said  options. 
No  further  or  any  other  claim  is  to  be  made  on  the  Advance  Thresher 
Company  under  the  sale  of  said  machinery,  that  being  the  stipulated 
and  agreed  satisfaction  of  all  claims  for  damages  by  the  purchaser  un- 
der this  order  and  said  company,  and  tliat  the  conditions  of  the  war- 
ranty are  thereby  settled,  and  the  contract  under  this  order  at  an  end. 
Each  machine,  apparatus  or  appliance  lierein  ordered,  to  be  taken  as 
separate  machinery,  and  defects  in  one  not  to  apply  to  the  other;  and 
the  defective  machinery  returned,  to  be  returned  without  discount  to 
the  other. 

'Continued  possession  of  said  machinery  for  five  days  without  said 
notices,  or  failure  to  return  said  machinery  as  above  provided,  shall  be 
conclusive  evidence  that  all  warranty  has  been  fulfilled,  and  the  pur- 
chaser hereby  releases  all  claim  for  damages  and  the  right  to  return 
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the  machinery  after  said  time,  and  any  and  all  right  or  claim  to  re- 
coup for  any  damages  or  injury  in  any  suit  brought  to  collect  the  pur- 
chase price. 

"Order  for  Pneumatic  Straw  Stacker. 

*' Agents  taking  this  order  will  mail  the  original  at  once  to  the  fac- 
tory at  Battle  Creek,  Michigan,  retaining  two  copies,  one  for  themselves 
and  one  for  the  purchasers. 

''Dated  at  Galveston,  State  of  Texas,  this  31st  day  of  January,  1903. 

'The  undersigned  hereby  contract  with  the  Advance  Thresher  Com- 
pany (a  Michigan  corporation)  at  Crowley,  Louisiana,  for  one  pneu- 
matic straw  stacker,  as  indicated  below,  manufactured  by  said  com- 
pany, at  their  factory  at  Battle  Creek,  Michigan,  to  be  shipped  to  or  in 
care  of  Howard  Smith  Co.,  at  Houston,  Texas.    .     .    . 

"The  above  stacker  is  ordered,  purchased  and  sold,  subject  to  the 
following  express  warranty  and  agreement,  and  none  other,  viz. :  That 
the  said  stacker  is  well  made,  of  good  material,  and,  when  properly 
run  and  rightly  managed,  will,  carry  ofif  the  straw  and  chaff  and  stack 
them  together,  clear  of  the  separator,  with  the  help  of  one  man  to  direct 
the  chute  and  blast.  It  is  expressly  agreed  that  upon  starting  this 
stacker,  if  the  undersigned  are  not  able  to  make  it  operate  well,  writ- 
ten notice  by  registered  letter,  stating  \«^herein  it  fails  to  satisfy  the 
warranty,  is  to  be  immediately  given  by  the  undersigned  to  the  Ad- 
vance Thresher  Company,  at  Battle  Creek,  Michigan,  and  also  within^ 
said  time  shall  notify  the  agent  through  whom  purchased,  and  reason- 
able time  allowed  them  to  get  to  it  and  remedy  the  defect,  if  any,  un- 
less it  is  of  such  nature  that  they  can  advise  by  letter;  and  the  under- 
signed hereby  agrees  to  render  freely  all  assistance  asked  of  him,  but  if 
failure,  of  said  stacker  to  perform  in  a  satisfactory  manner  is  through 
improper  management  or  lack  of  proper  appliances  on  the  part  of  the 
undersigned,  then  the  purchasers  will  pay  all  necessary  expenses  ia- 
curred. 

"It  is  expressly  agreed  that  any  failure  or  deficiency  in  said  stacker 
shall  be  reported  by  the  undersigned  in  writing,  by  registered  letter,  as 
above  stated,  within  five  days  after  starting  said  stacker,  and  longer  use 
or  use  without  such  written  notice  is  conclusive  evidence  of  satisfaction 
and  fulfillment  of  all  warranty. 

"That  if  the  workman  visiting  the  stacker  does  not  leave  the  same 
working  well,  the  purchaser  must  again  give  notice  to  the  company  at 
Battle  Creek,  Michigan,  by  registered  letter,  and  to  the  local  dealers, 
as  before,  and  state  in  writing  specifically  wherein  the  machine  is  de- 
fective, and  another  workman  may  be  sent  to  remedy  the  defect.  Fail- 
ure to  send  said  second  workman  for  ten  (10)  days,  or  failure  of  work- 
man to  remedy  the  defect,  and  said  stacker  can  not  be  made  to  work 
aa  warranted,  then  the  undersigned  shall  remove  the  same  from  said 
separator,  and  shall  order  from  said  Advance  Thresher  Company  their 
regular  ordinary  stacker,  18  feet  long,  with  riddle,  belts,  shafts,  etc., 
complete,  to  attach  to  said  separator,  at  a  cost  of  thirty  dollars  ($30) 
and  freight,  and  the  cash  and  notes  given  in  settlement  of  this  pneu- 
matic stacker  shall  be  returned  or  ci^ited  upon  the  notes  of  the  tm- 
dersigned,  and  said  Advance  Thresher  Company  shall  be  discharged 
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from  all  liability  whatever  on  account  of  said  stacker,  all  the  conditions 
of  this  warranty  being  thereby  settled,  that  being  the  stipulated  and 
agreed  satisfaction  of  all  claims  for  damages  by  the  purchaser  under 
this  order  and  said  company,  and  that  the  conditions  of  the  warranty 
are  thereby  settled,  and  the  contract  under  this  order  at  an  end. 

"It  is  expressly  agreed  that  if  any  part  of  said  stacker  fails  during 
this  year,  in  consequence  of  defect  in  material  of  said  part,  the  Ad- 
vance Thresher  Company  have  the  option  to  repair  the  same  or  to 
furnish  a  duplicate  of  said  part  free  of  charge,  except  the  freight,  after 
presentation  of  the  defective  piece,  clearly  showing  the  flaw  in  material, 
at  the  factory  or  to  the  dealer  through  whom  said  stacker  was  bought, 
at  any  time  within  this  year,  but  deficiencies  in  ^ny  piece  not  to  con- 
demn other  parts. 

"It  is  further  expressly  understood  and  agreed  by  the  undersigned 
that  the  sale  and  warranty  of  this  stacker  is  wholly  separate  and  dis- 
tinct from  the  warranty  and  sale  of  any  other  machinery  and  of  the 
separator  to  which  this  stacker  is  attached,  and  that  a  failure  in  whole 
or  in  part  in  said  stacker  in  no  way  aflfects  the  sale  or  warranty  of  said 
separator  or  other  machinery. 

"Notice. — It  is  expressly  understood  and  agreed  by  the  undersigned 
that  the  agents,  salesmen  and  experts  of  the  company  have  no  general 
powers,  and  are  only  authorized  to  make  sales  upon  this  form,  and  that 
all  agreements  appertaining  to  this  order  are  included  herein,  and  that 
the  above  warranty  is  the  only  one,  and  only  form  made  or  authorized 
by  the  Advance  Thresher  Company  to  be  given  on  the  above  machinery, 
and  that  failure  to  follow  the  same  waives  and  settles  all  claim  for  dam- 
ages for  any  cause,  and  all  claims  or  rights  to  recoup  for  damages  or 
injury  in  any  suit  brought  to  recover  the  purchase  price. 

"That  no^  agent  or  other  person  shall  or  can  make  any  different  war- 
ranty, or  vary  or  modify  any  of  its  terms,,  or  waive  any  of  its  condi- 
tions; that  any  attempt  to  do  so  shall  not  bind  the  Advance  Thresher 
Company  or  affect  this  contract.  The  fact  of  any  agent,  expert  or  em- 
ploye of  this  company  being  sent  to  said  machinery,  or  working  on  the 
same,  shall  not  change  or  modify  this  contract  or  the  terms  or  condi- 
tions of  the  warranty  herein. 

"Changes  can  only  be  made  in  writing  by  the  treasurer  and  tlie 
board  of  directors. 

"All  agreements  must  be  in  writing,  as  no  verbal  agreement  shall  be 
recognized  or  claim  under  same  made  by  undersigned. 

"This  order  is  forwarded  to  the  factory  at  Battle  Creek,  Michigan,  to 
ascertain  if  the  above  described  machinery  can  be  furnished  according 
to  specifications,  with  the  express  understanding  that  the  Advance 
Thresher  Company  shall  not  be  liable  for  any  inability  to  fill  this  or- 
der, or  for  any  delay  either  in  shipping  or  in  transit.*' 

We  find,  as  a  fact,  from  the  undisputed  evidence,  that  defendant 
has  not  shown  by  testimony  that  she  has  ever  been  placed  in  a  position 
to  demand  of  plaintiff,  under  the  contract  as  above  interpreted,  any 
remedy  in  reference  to  the  machine  imless  it  was  the  right,  at  a  proper 
time,  if  the  machine  was  defective,  etc.,  to  return  the  same  and  thereby 
cancel  her  obligation  for  the  price.  And  we  further  find  that,  while 
there  is  evidence  that  after  it  had  been  used  through  the  season  of  1903 
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defendant  expressed  dissatisfaction  with  the  machine  and  complained 
of  the  unsatisfactory  manner  in  which  it  worked  and  offered  to  return 
it,  and  Foley  was  unwilling  to  take  it  back,  still  defendant  went  on  and 
used  it  through  subsequent  seasons  and  then  traded  it  off  to  Gaar- 
Scott  &  Co.  for  another  machine. 

The  course  pursued  by  defendant  did  not,  under  the  circumstances, 
operate  to  relieve  her  from  paying  for  the  machine,  as  a  positive  and 
sustained  tender  might  have  done;  and  the  very  terms  of  the  contract 
preclude  her  from  claiming  consequential  or  other  damages.  Buckstaff 
V.  Bussell,  79  Fed.  Rep.,  611 ;  Shearer  v.  Gaar-Scott  &  Co.,  41  Texas 
Civ.  App.,  39 ;  Gaar-Scott  &  Co.  v.  Hodges,  90  S.  W.,  580 ;  Wisdom  v. 
Nichols,  97  S.  W.,  18;  Watts  v.  National  Cash  Register  Co.,  78  S.  W., 
118. 

Appellant  claims  that  in  the  correspondence  Foley  warranted  that 
the  machine  should  give  satisfaction  and  thresh  from  350  to  400  sacks 
of  rice  daily,  and  also  claims  that  whether  Folejr's  statement  in  this  re- 
gard was  a  representation  or  a  warranty  was  a  matter  of  fact  which 
should  have  been  submitted  to  the  jury.  We  think  the  statement  did 
not  amount  to  a  warranty ;  and  if  it  could  be  taken  as  a  warranty,  the 
effect  would  be  merely  to  add  it  to  the  category  of  warranties  mentioned 
in  the  original  contract;  and  its  failure  would  give  defendant  no  fur- 
ther right  than  to  cancel  the  notes  by  a  petuni  of  the  machine. 

It  is  apparent  that  the  reason  why  Foley  was  unwilling  to  take  back 
the  machine  was  that  he  was  claiming  that  the  machine  worked  all 
right.  The  testimony  concerning  the  offer  to  return  the  machine  and 
the  unwillingness  of  Foley  to  allow  it,  was  that  this  occurred  in  a  con- 
versatioin  in  H.  Kempner^s  oflSce  between  the  agents  of  Mrs.  Kempner 
and  Foky,  the  latter  of  whom  was  there  demanding  payment  of  the 
notes.  This  occurred  late  in  November  or  early  in  December,  1903, 
and  the  correspondence  immediately  preceding  shows  that  there  was  a 
difference  between  them  concerning  the  working  of  the  machine. 

Mrs.  Kempner's  right  to  return  the  machine  and  get  back  the  notes 
depended  upon  the  defectiveness  of  the  machine.  If  not  defective  with- 
in the  meaning  of  t&e  warranties,  she  had  no  such  right.  Now  it  seems 
to  us  that  when  hter  agent  offered  to  return  the  machine  and  Foley  did 
not  accede  to  this,  and  no  further  effort  was  made  to  return  it,  but  on 
the  contrary  she  continued  to  use  it  in  the  field  for  two  more  seasons 
and  then  disposed  of  it  as  her  own,  she  must  be  taken  to  have  receded 
from  her  offer  to  return  it,  and  acceded  to  Folejr's  refusal  to  allow  her 
to  do  so.  » 

It  is  not  deemed  necessary  to  consider  whethter  or  not  appellee  was 
bound  by  Foley's  correspondence.  We  have  proceeded  upon  the  assump- 
tion that  he  was  authorized.  The  above  conclusions  of  fact  and  law 
dispose  of  all  the  assignments  of  error. 

Affirmed. 

Writ  of  error  refused. 
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Abandonment. 

Intention  to  return.    See  Homeaiead,  1, 

Abatement. 

Due  order  of  pleading.    See  Amendment,  1, 
Assignment  and  proposition.     See  Briefs,  H, 
Of  structure  causing  overflow.  See  Damages,  11,  12. 
Action  against  public  officer.    See  Mandamus,  2. 
Of  obstruction  m  public  street.     See  Nuisance,  6. 
Of  action  by  death.    See  Practice  on  Appeal,  5. 

Absence. 

Of  party  from  trial.    See  Tfeto  Trial,  2. 

Aooeptance. 

Of  dedication  by  public.    See  Streets,  i. 

Aeeord  and  Satisfaction. 

Consideration  for  settlement.     See  Compromitef  1. 

Acknowledgment. 

Curing  defect  in  certificate.    See  Evidence,  48. 

1.  An  acknowledgment  of  a  married  woman  to  a  deed  would  not  be  invali- 

dated by  the  fact  that  the  notary  who  took  her  acknowledgment  had 
been  employed  by  the  vendee  as  an  attorney  at  law  to  collect  from  her 
husband  a  debt  for  the  partial  payment  of  which  the  said  deed  was 
afterwards  executed,  the  agency  of  the  notary .  being  limited  to  the 
collection  of  the  debt  in  money;  nor  under  such  circumstances  would 
knowledge  of  the  notary  of  fraud  in  procuring  the  wife's  acknowledg- 
ment be  imputed  to  the  vendee.     Btringfellow  v,  Braselton,  1. 

2.  The  mere  fact  that  the  notary  is  generally  employed  as  an  attorney  at 

law  by  a  certain  person  would  not  necessarily  disqualify  such  notary 
from  taking  an  acknowledgment  to  a  deed  in  which  said  perton  was 
the  vendee.  The  disqualification  would  depend  upon  the  scope  or 
character  of  the  employment.    Id. 

3.  The  fact  that  a  married  woman  mav  be  already  fully  informed  from  other 

sources  of  the  character  of  the  deed  executed  by  her  would  not  relieve 
the  officer  taking  her  acknowledgment  of  the  duty  to  explain  the  same 
to  her  privily  and  apart  from  her  husband.    Id, 

Action. 

On  covenant  bv  decedent    See  Independent  Ewecutor,  2,  5,  4* 
To  compel  settlement  by  guardian.     See  Limitation,  10. 
Against  public  officer.     See  Mandamus,  2. 
On  county  treasurer's  bond.     See  School  Fund,  1,  2, 

Administration. 

Sale  of  estate.     See  Administrator's  Bale,  1-8. 
1.  After  administration  has  been  granted,  the  administrator  is  entitled  to 
possession  of  the  property  of  the  estate  and  the  heirs  have  no  right 
or   authority   to   attempt   to   distribute   the   same  among   themselves. 
Booth  V.   Bursey,   102. 
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in  no  case  sustain  on  objection  to  improper  argomeiit.  It  is  not 
indispensable,  however,  that  a  request  be  ihade  of  the  court  by  the  com- 
plaining party  to  charge  the  jury  to  disregard  the  objectionable 
language.     Galveston,  E.  c£  £f.  A,  Ry,  Co,  v.  Powers^  1G8. 

3.  Improper  language  of  counsel  is  not  ground  for  reversal  where  promptly 

withdrawn  on  objection.    TeoDos  Mid,  B,  Co,  v,  Oeraldon,  72. 

4.  Improper  remarks  of  counsel  in  addressing  the  jury  will  not  be  cause  for 

reversal,  when,  in  view  of  their  character,  the  facts  that  they  were 
withdrawn  by  the  counsel  and  the  jury  were  instructed  to  disregard 
them,  justify  the  conclusion  that  the  appellant  was  not  prejudiced  by 
them.    8t,  Louis  S,  W.  Ry,  Co,  of  Tta,  ■».  Browning,  621. 

6.  Remarks  of  counsel  for  plaintiff  held  not  ground  for  new  trial,  in  view 
of  the  fact  that  the  court  twice  admonished  the  jury  not  to  consider 
them,  and  the  further  fact  that  counsel  making  them  explained  to  the 
jury  that  he  did  not  intend  the  remarks  to  be  taken  seriously  and  re- 
quested the  jury  not  to,  consider  them  and  the  court  to  so  instruct.  San 
Antonio  d  A.  P,  Ry,  Co.  v,  Beauchamp,  124. 

G.  A  statement  by  counsel  for  the  plaintiff  in  the  closing  argument  before 
a  white  jury  in  a  suit  for  personal  injuries,  that  his  client  was  a 
negro  and^hat  he  felt  sure  that  they  would  not  permit  racial  prejudice 
to  influence  their  verdict,  and  that  the  client  was  entitled  to  the  same 
rights  in  court  as  the  white  man  and  stood  on  the  same  plane  and  was 
theeoual  of  the  wliite  man  before  the  law,  was  not  an  appeal  to  race 

{>rejualce  but  to  justice,  and  does  not  seem  improper.  If  it  was  not  a 
egitimate  appeal,  it  was  rendered  harmless  by  an  instruction  that  the 
race  of  plaintiff  had  nothing  to  do  with  the  case.  Texas  d  2f.  O.  B.  Co, 
V.  McCoy,  279. 

Arms. 

Search  for  concealed  weapons.    See  Agency,  1;  Bearch,  1, 

Arrest. 

Subsequent  information  and  warrant.    See  Evidence,  1, 
Without  warrant.     See  False  Imprisonment,  1,  2, 

Assault. 

In  justifiable  self-defense.     See  Carriers  of  Passengers,  1, 
Provoking  altercation.    See  Death,  3,  J^;  Self-Defense,  1,  2> 

Asstgnment. 

Burden  of  proving.    See  Partnership,  3.  ^ 

Suit  by  legal  holder.    See  Venue,  4' 

Assignment  of  Error, 

Too  general  to  constitute  proposition.     See  Briefs,  1, 

Grouped  in  presentation.     See  Briefs,  2,  3,  5,  8,  10, 

Raising  more  than  one  proposition.    See  Briefs,  4*  6*  7. 

Insufficient  propositions  or  statements.    See  Briefs,  9,  10,  11, 12,  IS,  li,  15. 

Error  not  fundamental.     See  Briefs,  17. 

Error  fundamental.    See  Fundamental  Error,  39, 

Error  not  assigned.     See  Jury,  53. 

1.  An  assignment  of  error  complaining  of  the  verdict  on  the  ground  that  it 

is  contrary  to  the  evidence  is  too  general  to  require  consideratioiu 
Goodman  d  McFarland  v.  Burton,  586. 

2.  An  assignment  complaining  of  the  refusal  of  several  special  charges  not 

ffermane  to  each  other,  does  not  present  a  distinct  proposition  of 
law  requiring  consideration.  Missouri,  K,  d  T.  By,  Co,  of  Tegs,  i7. 
Neiser,  461. 

3.  An  assignment  complaining  of  error  in  refusing  to  sustain  special  exception 

to  a  certain  paragraph  of  defendant's  answer,  is  insufficient  where  sncli 
answer  is  not  divided  into  numbered  paragraphs  or  so  arranged  as  to 
enable  a  court  to  determine  what  portion  of  the  answer  was  objected 
to.    Adams  v,  Gary  Lumh.  Co.,  477. 
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4.  An  assignment  of  error  complaining  of  the  exclusion  of  testimony  which 

refers  to  the  statement  of  facts,  will  not  be  considered  when  the  facts 
disclose  the  evidence  and  exception  but  not  the  ground  of  objection. 
Uecker  v,  Zuerchcr,  200. 

5.  Where  assignments  of  error  were  addressed  to  the  refusal  of  the  court  to 

entertain  a  motion  to  correct  the  statement  of  facts,  and  presented 
matters  inyolving  a  grave  abuse  of  judicial  discretion,  the  same  were 
entitled  to  be  considered  although  not  in  strict  compliance  with  the  rules. 
Brunncr  Fire  Co.  v.  Payne,  601. 

Amuned  Xlik. 

Charge  ignoring  issue.     See  Instructions  to  Juries,  IS* 
Defense  must  be  pleaded.    See  Master  and  Servant,  i. 
Risks  unknown  to  servant.    See  Master  and  Servant,  2,  Sm 
Unsafe  place  to  work.    See  Master  and  Servant,  4» 
Recovery  denied.    See  Master  and  Servant,  6. 
Minor  operating  machinery.    See  Master  and  Servant,  H. 

Attaduiient. 

Against  property  of  nonresident.    See  Amendment,  ft,  S. 

1.  Jurisdiction  over  attachment  proceedings  is  part  of  the  general  Jurisdic- 

tion conferred  on  the  courts  in  which  they  are  cogniicable,  and  the  same 
presumption  will  be  indulged  in  favor  of  that  jurisdiction  as  in  other 
cases,  and  the  same  intendments  in  favor  of  the  officer  executing  the 
writ  of  attachment.     McLane  v,  Kirhy  d  Smith,  114. 

2.  Where  the  auxiliary  attachment  sued  out  in  a  suit  against  a  nonresident 

served  by  publication,  directed  the  officer  to  seize  property  belonging  to 
the  defendant,  and  the  return  showed  a  levy  upon  certain  property 
described,  it  must  be  intended  that  it  was  the  property  of  the  defendant; 
and  a  plea  to  the  jurisdiction  on  the  grouna  that  the  return  did  not 
show  the  property  attached  was  levied  on  as  the  property  of  the 
defendant  m  attachment,  was  properly  overruled.  Id, 
8.  The  case  of  Meuley  v.  Zeigler,  23  Texas,  88,  holding  in  effect  thai  the 
return  of  the  officer  endorsed  on  the  writ  of  attachment  should  state 
that  the  property  seized  was  levied  on  as  the  property  of  defendant, 
has  not  been  followed  by  later  decisions  in  this  State.  Willis  ft  Bro. 
V.  Mooring  d  Blanchard,  63  Texas,  340;  Tobar  v.  Losano,  6  Texas  Civ. 
App.,  698.    Id. 

4.  In  an  action   for  damages  for  wrongfully,  unlawfully  and  maliciously 

suing  out  an  attachment  under  which  the  plaintiff's  stock  of  merchandise 
was  seized  and  detained,  evidence  that  when  the  levy  was  made  there 
was  no  more  goods  than  was  sufficient  to  pay  the  debt  was  immaterial 
and  inadmissible.    Rainey  v,  Kemp,  486. 

5.  In  an  action  for  damages  for  wrongfully,  unlawfully  and  maliciously  suing 

out  an  attachment,  evidence  that  the  officer  executing  the  writ  had  no 
intention  to  injure  the  defendant  therein  in  making  the  levy,  was 
immaterial  and  should  have  been  excluded.    Id. 

6.  Where,  in  an  action  for  damages  for  suing  out  an  attachment,  the  plaintiff 

testified  as  to  his  rating  m  Dun's  Agency,  the  report  of  the  agency 
was  admissible  for  the  purpose  of  contradicting  him.    Id, 

7.  In  an  action  for  damages  for  suing  out  a  writ  of  attachment,  the  plaintiff, 

upon  the  issue  of  whether  the  writ  was  sued  out  without  probable 
caQse,  had  the  right  to  show  the  falsity  of  the  grounds  stated  in  the 
affidavit  for  attachment  and  that  there  was  no  probable  cause  to 
believe  them  true,  and  in  this  connection  the  affidavit  was  admissible 
as  showing  the  grounds.    Id.  i 

8.  Where  the  partv  making  the  affidavit  for  attachment  testified  that  he  was  I 

the  agent  of  tiie  plaintiff  in  the  proceedings  and  was  authorized  to  < 

make  it,  a  charge  that  the  jury  should  not  consider  the  declarations  ' 

of  such  party  as  to  the  extent  of  the  authority  given  him,  was  error.  -| 

The  rule  that  proof  of  agency  can  not  be  made  by  the  declaration  of  ^i 
the  agent  to  a  third  party  had  no  application.    Id. 
9*  Where  in  an  action  for  damages  for  suing  out  an  attachment  it  appeared 
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that  the^oiil7  bond  in  the  attachment  prooeeding  was  one  signed 
by  the  wife  of  the  plaintiff  therein,  but  that  the  husband  ratified  her 
acts  by  adopting  the  attachment  and  seeking  to  have  sam«  foreclosed, 
an  instruction  that  the  wife  was  not  the  agent  of  the  husband  unless 
she  was  expressly  authorized,  was  erroneous.     Id. 

10.  A  judgment  quashing  the  attachment  on  the  ground  that  no  affidavit  or 

bona  was  made  before  the  issuance  or  levy  was  conclusive  of  that  fact 
in  an  action  for  wrongfully  suing  out  the  writ.    Id. 

11.  In  an  action  for  suing  out  an  attachment  and  detention  of  goods  under  the 

writ  until  same  is  quashed,  the  measure  of  damages  is  the  le^l  uiterest 
upon  the  value  of  the  goods  during  the  time  they  are  detainea  under 
the  illegal  process.  If  there  be  deterioration  or  depreciation  in  the 
goods,  this  is  an  element  of  actual  damages,  but  not  ground  for 
exemplary  damages.    Id. 

12.  Where  a  writ  of  attachment  was,  on  September  13,  1901,  levied  on  all  the 

interest  of  the  defendant  debtor  in  a  certain  tract  of  land  and  it 
appeared  from  the  evidence  that  the  debtor  had  no  title  to  said  land 
on  that  date  but  afterwards,  on  December  21,  bought  and  received 
a  deed  to  the  same,  and  on  December  23,  sold  and  conveyed  it  to  a 
third  party,  and  the  judgment  foreclosing  the  attachment  lien  fore- 
closed only  the  interest  that  the  debtor  owned  in  said  land  on  September 
13,  the  levy  of  the  writ  being  ineffective  when  made,  did  not  later  attach 
to  the  title  thereafter  acquired  by  the  debtor,  and  the  purchaser  at 
said  foreclosure  sale  took  no  title  to  the  land  as  against  the  party 
to  whom  the  debtor  conveyed  it  after  the  levy  of  the  attachments 
Sullivan  v,  Oraham,  103. 

Attorney. 

Argument  by.    See  Argument  of  Counsel,  i-d. 
Advice  of  counseL     See  Damages,  15, 
Money  in   hands   of.     See   Oamishment,   S. 
Agreement  as  to  record.     See  Practice  on  Appeal,  4, 
Purchase  at  sale  for  taxes.    See  Taa  Sale,  4. 

Attorney's  Pees. 

1.  In  a  cros8*action  by  the  tenant  to  recover  actual  and  exemplary  damages 

for  illegally  and  unjustly  suinff  out  a  distress  warrant,  he  was  not 
entitled  to  recover  fees  which  he  had  promised  to  pay  his  attorneys 
for  their  services  for  prosecuting  his  claim  for  damages.  Beckhaw^ 
V.  Collins,   241. 

2.  In  an  action  on  a  note  providing  for  the  recovery  of  ten  percent  of  its 

amount  ''as  collection  fees,"  if  ''it  is  placed  in  the  hands  of  an  attorney 
for  collection  or  suit  brought  on  same,''  plaintiff  can  not  have  judg- 
ment for  such  fee  without  alleging  and  .proving  payment  or  agreement  to 
pay  for  it  to  his  attorneys.  The  contract  is  for  indemnity,  not  for 
liquidated  damages,  and  such  contract  with  the  attorney  could  not  be 
be  presumed.    Young,  Exe&tr,  v.  State  Bank  of  Marshall,  206. 

Bankruptcy. 

1.  To  warrant  a  creditor  of  a  bankrupt  corporation  in  suing  the  stockholders 

for  unpaid  balances  upon  their  stock  subscriptions,  it  must  be  alleged 
and  proved  by  such  creditor  that  the  trustee  in  bankruptcy  had  failed 
and  refused  to  file  such  suit.    Herf  d  Frerichs  Chem.  Co.  v.  Breu^ter,  217. 

2.  So  long  as  an  insolvent  estate  is  being  administered  by  the  courts,  the 

receiver  or  trustee  in  bankruptcy  alone  has  the  right  to  pursue  the 
remedy  provided  by  article  671,  Rev.  Stats.,  for  the  collection  of  unpaid 
stock  subscriptions.    Id. 

3.  Under  the  Act  of  Congress,  August  13,  1888  (4  Fed.  Stats.  Ann.,  p.  387) 

a  trustee  in  bankruptcy  could  be  sued  in  the  State  courts  to  determine 
the  right  to  property  taken  possession  of  by  him  as  that  of  the  bank- 
nipt,  in  an  action  by  an  adverse  claimant  thereof,  the  judgment  not 
seeking  to  disturb  the  possession  of  the  bankrupt  court  but  providing 
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for  certification  to  that  eourt  for  obflervanoe.  Qardner  v.  Planter^ 
Nafl  Bk.  of  Honey  Grove,  572. 

4.  It  seems,  though  not  so  held,  that  action  of  the  trustee  in  bankruptcy  in 

seeking  by  nis  answer  affirmative  relief  against  plaintiff  would  be  a 
waiver  of  his  objection  to  the  jurisdiction  of  the  State  court.    Id, 

5.  Plaintiff  advanced  money  to  another  for  the  purchase  of  cattle  under 

a  verbal  contract  that  the  proceeds  when  sold  should  be  paid  to  him 
for  his  reimbursement;  they  were  sold  by  commission  merchants  who 
held  the  proceeds  with  knowledge  of  this  contract;  thereafter  the  one 
to  whom  the  advancements  were  made  became  a  voluntary  bankrupt. 
Held,  that  plaintiff  was  entitled  to  such  proceeds  in  the  hands  of  the 
commission  merchants  as  against  the  trustee  in  bankruptcy,  and  that 
the  transaction  was  not  a  preference  in  violation  of  the  bankruptcy 
act  nor  invalid  for  want  of  record.    Id. 

6.  Plaintiff's  rights  in  such  case  were  also  superior  to  those  of  a  creditor 

of  the  bankrupt  seeking  to  reach  the  proceeds  of  the  cattle  by  garnish- 
ment, and  to  the  rights  of  such  garnishing  creditor  when  assmed  by 
the  tmstee  in  bankruptcy.     Id. 

Beneftt  Booiety.  « 

Increase  of  assessments.    See  Insurance,  Life,  1. 
Change  of  beneficiaries.     See  Insurance,  Life  2, 

'9Uls  and  Hotel. 

Provision  for  attorney's  fee.    See  Attorneys  Fees,  1. 
Note  deposited  as  forfeit.     See  Contract,  i. 
Authority  of  partner  to  execute.     See  Partnership,  1. 
Assumption  of  payment.     See  Vendor  and  Purchaser,  ^. 

Bill  of  Exoeptiona. 

1.  The  trial  judge  has  no  right  to  qualify  a  bill  of  exceptions  without  the 
consent  of  the  party  presenting  it,  but  slTouId  sign  the  same  or.  if  not 
correct,  endorse  his  refusal  thereon,  and  tlien  make  out  and  file  whab 
he  considers  a  proper  bill,  leaving  the  party  to  his  remedy  of  a  bill  by 
by-standers  if  he  is  not  satisfied.  Rev.  Statutes,  art.  1307-8-9.  Brunner 
Fire  Co.  v.  Payne,  501. 

BUI  of  Beriew. 

Justice  Court  judgment.    See  Pleading,  5. 

1.  Justice  Courts  have  power  as  to  matters  within  their  jurisdiction  when 

seasonably  presented,  to  hear  and  grant  petitions  in  the  nature  of 
bills  of  review  alleging  sufficient  cause  for  setting  aside  judgments 
procured  by  fraud.    Alvord  Nafl  Bank  v.  Waples-Platter  Gro.  Co.,  225. 

2.  The  statute  (article  1651,  Rev.  Stats.)   forbidding  a  justice  of  the  peace 

to  grant  a  new  trial  after  ten  days  from  judgment,  and  the  decisions 
under  the  practice  Act  of  the  District  and  County  Courts  to  the  effect 
that  a  new  trial  can  not  be  granted  after  the  term  at  which  a  judg- 
ment is  rendered,  do  not  preclude  a  proceeding  in  a  Justice  Court  in 
the  nature  of  a  bill  of  review  to  set  aside  a  judgment  for  fraud.    Id. 

Bonds. 

Appeal  without  giving.    See  Appeal,  l-t. 

Amendment  of.    See  Appeal,  6,  6* 

For  attachment.     See  Attachment,  10. 

Of  county  treasurer.    See  Pleading,  ft. 

Action  against  sureties.     See  Practice  on  Appeal,  5. 

As  treasurer  of  school  fund.     See  8chool  Fund^  i,  2. 

Liability  of  sureties.    See  Sheriff's  Bond,  1;  Sureties,  1. 

Bond  for  Title. 

On  sale  of  school  land.    See  Agency,  7. 

Definition  and  effect.    See  Vendor  and  Purchaser,  2. 
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Boundarlet. 

Supplying  omitted  oalL    See  Deed,  6, 
Evidence  to  identify.     See  Deed,  2, 

1.  Under  article  4260,  Revised  Statutes,  the  lines  of  a  snrvey  of  sehool  land 
are  fixed  by  the  calls  as  returned  to  t|ie  General  Land  OflSce,  and  to 
these  will  be  given  that  construction  most  favorable  to  the  county. 
A  call  for  the  established  lines  of  an  older  survey  will  prevail  over 
one  for  course  and  distance  falling  short  of  such  lines,  though  the 
result  is  to  make  an  excess  in  the  survey,  in  spite  of  evidence  showing 
that  the  surveyor  was  mistaken  in  the  location  of  such  lines  and 
intended  to  give  the  survey  its  proper  area.  Stewart  v.  Coleman 
County,  95  Texas,  440,  followed.    Lewrighi  i7.  Travis  County,  540. 

2«  It  is  proper  to  run  the  courses  of  a  survey  reversely  from  the  beginning 
point,  where  such  method  will  make  the  survey  close  and  satisfy  the 
controlling  calls,  while  the  contrary  method  would  not.    Id, 

Brief  f. 

Failure  to  oomplv  with  rules.    See  Aaeignmeni  of  Error,  5. 

1.  An  assignment  of  error  can  not  be  treated  as  a  proposition  where  it  is  too 

general  to  constitute  one.    International  d  G.  N,  R,  Co.  v.  Oarcia,  69. 

2.  When  several  assignments  of  error  are  grouped  and  the  propositions  there- 

under raise  different  and  distinct  questions  of  law,  the  assignments 
will  not  be  considered.    Loicrance  v.  Woods,  234. 

3.  The  ^ouping  of  assi^mcnts  of  error  relating  to  distinct  matters,  and 

their  presentation  m  appellant's  brief  under  a  single  proposition,  is 
not  in  accordance  with  the  rules.  Scott  v.  8t,  Louis  8,  W.  Ry,  Co.  of 
Tex.,  54. 

4.  Where  a  paragraph  of  the  charge  contains  more  than  one  proposition  of 

law  and  presents  more  than  one  issue,  an  assignment  of  error  in  giving 
it  is  insufficient  if  it  fails  to  indicate,  in  itself,  or  by  the  proposition 
thereunder,  the  part  of  the  paragraph  objected  to.  Adams  i7.  Cfary 
Lumh.  Co.,  478. 

5«  Assignments  of  error,  complaining  of  the  rulings  on  special  exceptions  to 
the  petition  and  presenting  various  different  and  wholly  disconnected 
questions,  can  not  oe  grouped  and  presented  as  one  assignment.  Munroct 
Admin.,  v.  Munroe,  320. 

6.  Under  an  assignment  of  error  complaining  of  a  ruling  upon  a  special 
exception  to  the  petition  the  statement  must  point  out  the  particular 
portion  of  the  petition  excepted  to,  and  set  out  or  give  the  substance 
of  the  exception.    Id. 

1*  An  assignment  of  error  complaining  that  ''the  court  erred  as  shown  by  bills 
of  exception  one  to  six  inclusive,"  does  not  point  out  the  error  so  as  to 
require  consideration.    Id. 

8*  Where  several  assignments  addressed  to  rulings  of  the  court  in  the  admis- 
sion of  evidence  of  certain  maps,  were  presented  together,  and  each 
presented  a  different  question,  and  there  was  no  showing  thereunder 
that  error  was  committed  or  reference  to  bills  of  exception,  the  same 
could  not  be  considered.    Brunner  Fire  Co.  v.  Payne,  501. 

9.  Where  the  assignment  was  addressed  to  the  admission  of  testimony  of 
certain  witnesses,  and  there  was  no  reference  thereunder  to  the  testl* 
mony  objected  to  or  to  any  bill  of  exception,  the  same  could  not  be 
considered.     Id. 

10.  When  the  grouped  assignments  of  error  complain  of  the  refusal  of  special 

charges  and  are  not  followed  by  anv  statement  showing  either  the 
form  or  substance  of  the  charges  referred  to,  the  same  will  not  be 
considered.     Id. 

11.  An  assignment  of  error  complaining  that  a  verdict  was  not  supported  by 

the  evidence  could  not  be  considered  when  the  statement  thereunder 
stated  no  evidence,  but  consisted  only  of  references  to  the  pages  of  the 
stenographer's  transcript  upon  which  the  testimony  of  several  witnesses 
could  be  found.     Walker  v.  International  d  G.  N.  R.  Co.,  406. 

12.  An  assignment  of  error  complaining  of  a  charge  which,  as  copied  in  the 

assignment,  is  so  incomplete  that  it  is  impossible  to  say  what  instmction 
was  given  on  the  facts  recited  therein,  and  which  is  unaided  by  the 
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statement,  which  merely  refers  to  the  pages  of  the  record  where  the 
testimcny  and  charge  may  be  found,  is  not  entitled  to  be  considered.    Id, 

13.  An  assignment  of  error  complaining  of  the  refusal  of  charges,  will  not  be 

considered  when  the  statement  thereunder  merely  refers  to  the  pages 
of  the  record  where  the  charge  and  testimony  may  be  found.    Id. 

14.  Where  the  assignment  of  error  complained  that  "Jhe  court  erred    in  sus- 

taining defendant's  plea  in  abatement  and  dismissing  plaintiff's  suit 
on  the  evidence,"  and  the  proposition  was   that  ''The  action  of  the 
I  County  Court  in  appointing  the  receiver   (plaintiff)    was  neither  void 

nor  subject  to  attack  in  a  collateral  proceeding/'  a  statement  there- 
under, viz.:  "Defendant's  plea  in  abatement  seeks  to  invalidate  this 
receiver's  appointment  on  account  of  the  manner  in  which  that  appoint- 
ment was  made,"  was  clearly  insufficient  to  entitle  the  assignment  to 
consideration.    Cfray,  hy  Receiver,  v.  Fuller,  345. 

15.  Under  a  proposition  that  'The  receiver  (plaintiff)  had  authority  to  bring 

and  maintain  the  suit  as  shown  by  his  letters  of  appointment  and 
application  therefor,"  a  statement  onl^  showing  that  the  order  of 
appointment  authorized  him  "To  enter  into  a  contract  for  the  lunatic 
with  attorneys  to  recover  any  real  property  to  which  he  may  be  entitled," 
in  absence  of  the  plea  in  abatement  or  its  substance,  was  insufficient 
to  reauire  consideration  of  an  assignment  complaining  that  it  was  error  to 
sustain  the  plea  in  abatement    Id, 

16.  An  assignment  complaining  of  the  refusal  to  allow  plaintiff  to  amend  his 

petition,  could  not  be  considered  in  the  absence  of  a  showing  that  a 
request  for  leave  to  amend  was  made  and  refused  by  the  court.    Id, 

17.  A  charge  which  is  upon  the  weight  of  evidence  does  not  present  fundamental 

error,  and  objection  to  it  on  that  ground  must  be  raised  by  a  sufficient 
proposition  in  the  brief.    Siuhhs,  Executor,  v,  Marshall,  626. 

18.  A  proposition  not  urged  in  the  original  brief  can  not  be  presented  by  an 

amendment  thereto  upon  the  submission  of  the  case,  over  the  objection 
of  opposing  counsel.    Id, 

19.  Notice  to  the  opposing  counsel  on  appeal  of  an  additional  authority  to  be 

relied  upon  on  the  hearing  will  not  authorize  the  amendment  of  a 
brief  so  as  to  present  a  proposition  for  reversal  supported  by  that 
authority  but  not  previously  urged.    Id. 

20.  Where  appellees  waived  filing  in  trial  court  and  service  of  appellant's 

brief,  it  will  not  be  struck  out  if  filed  in  the  Appellate  Court  at  any 
time  before  submission.  Having  waived  the  only  statutory  require- 
ment as  to  time  of  filing  (Rev.  Stats.,  art.  1417)  appellees  are  not 
entitled  to  any  other  protection  in  the  matter  of  time  and  notice,  either, 
by  striking  out  briefs  or  postponing  submission,  unless  they  so  stipulated 
in  their  agreement  of  waiver.    Connor  v,  Zachry,  188. 

BnrdeiL  of  Proof. 

As  to  matters  included  in  sale.    See  Adniinisiratof'a  Bale,  5, 

To  show  refusal  to  perform.    See  Contract,  ^. 

To  show  lawfulness  of  arrest.    See  FaUe  Imprisonment,  1, 

Proof  to  reasonable  satisfaction.    See  Instructions  to  Juries,  f. 

Of  mental  incapacity.    See  Insurance,  Life,  2. 

Charge  held  not  to  shift.    See  'Negligence,  20, 

Of  notice  of  prior  conveyance.     See  TJotice,  1, 

Of  assignment  of  claim.     See  Partnership,  S, 

Bill  of  Exceptions. 

Showing  evidence  excluded.    See  Evidence,  11. 

Oanoellatioii. 

Proving  real  consideration.     See  Consideration,  1, 
By  person  of.  unsound  mind.    See  Insanity,  1, 
For  breach  of  warranty  on  sale.    See  Sales,  If,  5,  6, 

OazTien  of  Faisengen. 

Search  of  passenger  for  arms.    See  Agency,  1, 
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Expulsion  from  railway  station.    See  Agency,  2, 

Breach  of  contract  to  carry.    See  Damages,  5-8. 

Fright  by  expulsion  from  depot.     See  Damages,  16. 

Humiliation  and  mental  pain.    See  Damages,  11, 

Mental  shock  from  fright.    See  Damages,  21-23. 

Future  consequences  from  personal  injury.     See  Damages,  2.^,  25,  27. 

1.  A  railway  company  is  not  liable  for  the  act  of  its  train  porter  in  inflict- 

ing injury  on  a  passenger  in  justifiable  self-defense  against  assault. 
It  was  error  to  limit  such  right  of  defense  against  the  passenger's 
attack  to  the  exercise  of  that  high  degree  of  care  to  avoid  injury  to  him 
which  a  very  cautious  and  prudent  person  would  have  exercised  under 
similar  circumstances.    International  d  G.  N.  R.  Co.  t?.  Washington,  166. 

2.  Conceding  the  undisputed  facts  to  be  that  a  white  passenger  on  the  train 

came  into  the  colored  compartment  where  plaintiff  and  his  wife  were 
riding  as  passengers  and  in  the  presence  of  the  brakeman  used  vulgar, 
indecent  and  profane  language  to  them,  and  that  the  brakeman  heard 
the  language,  and,  after  being  appealed  to  by  plaintiff  and   wife  for 

Srotection,  he  tapped  the  white  passenger  on  the  shoulder  and  told  him 
e  must  get  out  of  there,  and  made  no  effort  to  remove  or  eject  him, 
^  but  left  him  there  cursing  plaintiff  and  wife  while  he  went  in  search  of 
the  conductor,  it  could  not  be  held  as  a  matter  of  law  that  the  employees 
of  the  carrier  were  negligent  in  allowing  the  white  passenger  to  enter 
the  negro  car,  or  that  the  brakeman  was  guilty  of  negligence  in  not 
forcibly  removing  him  therefrom  immediately  upon  his  misbehavior, 
even  conceding  that  a  brakeman  has  under  such  circumstances  the  right  to 
forcibly  eject  a  passenger.  The  issue  of  negligence  vel  non  was  for 
the  jury.     yValker  v.  International  d  O.  N.  R.  Co.,  406. 

3.  Plaintiff,  with  his  wife  and,  children,  arriving  at  a  depot  in  a  small  village 

too  late  for  an  afternoon  train  on  which  they  intended  to  take  passage, 
remained  for  some  time  without  ejection  by  the  agent  in  the  depot 
waiting  room  and  desired  to  occupy  same  till  the  departure  of  the  next 
train  on  the  following  morning.  The  agent  refused  them  permission  to 
do  so  and  on  their  refusal  to  leave,  because  it  was  raining  and  en- 
dangered the  health  of  the  plaintiff's  wife,  called  an  officer  to  compel 
them  to  leave.  Held,  that  the  right  to  eject  plaintiff  and  his  family  from 
the  depot  building  must  be  exercised  with  due  regard  to  the  safety 
and  health  of  plaintiff's  family  under  the  circumstances,  which  here 
warranted  a  submission  to  the  jury  of  the  question  whether  they  were 
wrongfully  put  out  and  entitled  to  recover  therefor.  Teaoas  Mid.  B. 
Co.  V.  Geraldon,  71. 

Carriers  of  OoodB. 

Loss  of  livestock.    See  Damages,  2,  3. 

Declarations  of  agent.    See  Evidence,  15. 

Testimony  of  expert    See  Evidence,  16,  17,  19,  20,  69. 

Proof  of  value.    See  Damages,  60,  61. 

Care  and  diligence  required.    See  Instructions  to  Juries,  35. 

Injuries  to  livestock.    See  Instructions  to  Juries,  35,  36. 

Loss  on  connecting  lines.     See  Instructions  to  Juries,  38. 

Failure  to  furnish  cars.    See  Railways,  1-6. 

1.  In  an  action  against  a  railroad  company  for  the  value  of  a  mare  killed  by 

the  negligence  of  the  defendant  during  transportation,  petition  con- 
sidered, and  held  not  subject  to  a  special  exception  on  the  ground  that 
the  allegations  were  insufficient  to  apprise  defendant  of  the  facts  which 
would  1^  relied  on  by  plaintiff  to  prove  the  market  value  of  the  mare. 
Galveston,  H.  Js  8.  A.  K.  Co.  v.  Potcers,  168. 

2.  Railroad  companies  as  carriers  of  livestock  are  liable  absolutely  for  loss 

or  injury  to  stock  intrusted  to  them  for  transportation,  unless  the 
injury  is  occasioned  by  the  act  of  God,  or  the  coijunon  enemy,  or  the 
negligence  of  the  shipper,  except  that  they  are  not  liable  for  injury 
caused  by  any  "proper  vice" -or  natural  propensity  of  the  animals  them- 
selves unmixed  with  negligence  on  the  part  of  the  carrier.  Saving  the 
exceptions,  the  carrier  is.  liable  as  an  insurer,  even  in  cases  where  no 
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negli^nce  on  its  part  is  aiBrmatiyel^  shown,  and  the  carrier  must 
exercise  ordinary  care  to  prevent  injury  from  being  caused  by  the 
natural  propensities  of  the  animals.    Id, 

3.  In  a  suit  against  a  railroad  company  for  damages  to  a  shipment  of  house- 

hold goods,  charge  considered,  and  held  error  in  that  it  authorized  a 
verdict  for  plaintiff  if  the  goods  were  shipped  over  plaintiff's  line 
and  were  lost  or  damaged,  without  regard  to  the  question  of  negligence 
on  the  part  of  the  carrier.  \  Texfia  Cent.  R,  Co,  v,  Watson,  609. 

4.  Where  goods  are  shipped  over  the  lines  of  more  than  one  carrier,  the 

presumption  is  that  gny  damage  to  such  goods  was  done  on  the  line  of 
the  last  carrier.    Id, 

5.  In  a  suit  against  the  carrier  for  damages  to  a  shipment  of  household  goods, 

the  court  charged  the  jury  as  follows:  ''In  case  of  damage  to  goods 
the  measure  of  damage  is  the  difference  in  the  value  of  the  goods  in 
the  condition  in  which  they  are  received,  and  the  value  of  such 
goods  if  received  in  good  order."  Held,  error  in  {hat  the  jury  was 
thereby  authorized  to  include  in  their  estimate  the  injuries  necessarily 
incident  to  the  transportation,  and  to  compare  the  value  of  the  godds 
at  the  place  of  shipment  with  their  value  at  destination.    Id, 

6.  Where  plaintiffs,  in  a  suit  against  a  railway  company  for  damages  to  a 

shipment,  were  subcontractors  under  one  who  had  a  contract  to  grade 
the  road,  and  the  contractor  was  to  transport  the  outfit  free  of  charge 
to  plaintiffs,  and  the  latter  shipped  the  outfit  in  the  name  of  the 
contractor  and  received  it  at  destination  without  paying  anything  for 
transportation,  carriage  for  the  contractor  being  free,  the  fact  that  no 
freight  was  paid  was  no  defense  to  the  action  in  the  absence  of  evidence 
that  deception  was  practiced  upon  the  company's  agent,  or  that  the 
agent  did  not  know  about  the  ownership  of  the  property.  Oulf,  C,  d  S, 
F,  Ry,  Co.  V,  Gillespie  d  Carlton,  693. 

7.  The  measure  of  damages  for  injuries  to  mules  resulting  from  the  negligence 

of.  the  carrier  during  transportation  is  the  difference  between  their 
market  value  at  destination  at  time  of  delivery  in  the  condition  they 
are  then  in  and  what  would  have  been  their  market  value  at  the  same 
time  and  place  in  the  condition  in  which  they  would  have  been  in  if  they 
had  been  transported  without  negligence  on  the  part  of  the  carrier. 
This  is  the  general  rule,  and  it  does  not  affect  its  application  that  the 
animals  are  to  be  kept  for  use  and  are  not  for  sale.    Id, 

8.  In  an  action  against  a  carrier  for  injuries  to  a  shipment  of  mules  during 

transportation,  it  was  error  to  submit  the  issue  of  damages  in  the 
absence  of  evidence  as  to  the  market  value  at  destination.    Id, 

9.  An  instruction  in  an  action  for  negligent  injury  to  horses  and  mules  in 

their  transportation  by  rail  is  held  erroneous  in  its  application  to 
evidence  here  considered,  in  assuming  that  if  the  animals  were  "skinned, 
btuised  or  injured,"  their  market  value  was  necessarily  depreciated 
thereby.    Missouri,  K,  d  T,  Ry,  Co,  of  Tex,  v.  Light,  481. 

10.  A  carrier  transporting  livestock  is  liable  only  for  such  depreciation  in  the 

value  of  the  animals  by  their  transportation  as  has  been  caused  by 
its  negligence.  Charge  considered  and  held  erroneous  for  failing  to  so 
limit  the  damages  recoverable.    Id, 

11.  Evidence,  in  an  action  for  damages  to  livestock  in  transportation  considered 

and  held  insufficient  to  support  a  recovery  for  the  amount  awarded.    Id, 

Caiea  Discussed,  Distinguished,  Followed,  Overruled,  etc. 

1.  Galveston,  H.  &  S.  A.  Railway   Co.  v.  State,  81   Texas,   672,  followed. 

Bywaters  v.  Paris  &  G.  N.  Railway  Co.,  73  Texas,  624,  distinguished. 

Reed  v,  Sampson,  662. 
2«  Chicago,  Rock  Island  &  Texas  Railway  Company  v.  Langston,  92  Texas, 

709,  distinguished.    8t,  Louis  8.  W,  Ry,  Co,  of  Tex.  v.  Browning,  621. 

3.  Haddock  v.  Haddock,  201  U.  S.,  662,  distinguished,     arijjin  v.  Griffin,  619. 

4.  Findley  v.  Mitchell,  60  Texas,  143,  distinguished.    Beckham  v,  Collins,  241. 
6.  Pierson  v.  Tom,  10  Texas,  146,  and  People's  Building  &  Loan  Ass'n  v. 

Bailey,  17  Texas  Civ.  App.,  38,  distinguished.    Allen  v.  Fleck,  607. 
6.  O'Connor  v.  Vineyard,  91  Texas,  488,  followed.    Kin  Kaid  v.  Lee,  622. 
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7.  Lodwick  Lumber  Company  y.  Taylor,  39  Teras  Civ.  App.,  302,  distinguished. 

San  Antonio  d  A,  P.  Ry,  Co,  v,  Beauehamp,  124. 

8.  Cardwell  v,  Masterson,  27  Texas  Civ.  App.,  601,  and  Cobb  v.  Barber,  92 

Texas,  309,  distinguished.    Brant  v.  Lane,  426. 

9.  The  cases  of  Babcock  v.  Wolffarth,  35  Texas  Civ.  App.,  612;  Stoneman  v. 

Bilby,  43  Texas  Civ.  App.,  293,  and  Earnest  v.  Glaser,  32  Texas  Civ. 
App.,  378,  are  applicable  only  in  cases  where  the  judgment  assailed  fails 
(    to  recite  service  of  citation.    Oihha  «.  Scales,  97. 

10.  Case  followed.  Hansel  v.  Castles,  03  Texas,  414;  ease  overruled,  Thomas  v. 

Thompkins,  47  Texas  Civ.  App.,  692.    Thotiipkina  v.  Thomas,  440. 

11.  Harvey  v.  Cummings,  62  Texas,  187,  questioned  but  followed.     Qreen  v, 

Hetoett,  634. 

12.  Meuley  v.   Zeigler,    23    Texas,    88,   disapproved,    and    Willis    &   Bro.  v. 

Mooring  &  Blanchard,  63  Texas,  340,  and  Tobar  v.  Losano,  6  Texas  Civ. 
App.,  followed.     McLean  v,  Kirhy  d  Smith,  114. 

13.  Stewart  v.  Coleman  County,  95  Texas,  446,  followed.    Lewright  v,  Travis 

County,  640. 

14.  International  &  G.  N.  Ry.  Co.  v.  Hinzie,  82  T'exas,  623,  disapproved,  and 

Texas  &  P.  Ry.  Co.  v.  Putman,  63  S.  W.,  910,  followed.     Galveston, 
H.  d  8.  A.  Ry.  Co.  v.  Pigott,  36d. 

15.  Elston  V.  Jasper,  45  Texas,  409,  distinguished.    Boehme  v.  Sovereign  Camp, 

98  Texas,  376,  reviewed.     McCammant  v.  Roberts,  66  Texas,  260. 

16.  Pohle  V.  Robertson,  102  Texas,  274,  followed.    Pohle  v.  Robertson,  326. 

17.  Texas  Midland  Ry.  Co.  v.  Byrd,  102  Texas,  263,  di8CU9sed.    Ft.  Worth  d 

D.  C.  Ry.  Co,  V.  Longino,  87. 

18.  Reed  Bros.  v.  Wallace  &;  Reed,  101  S.  W.,  1198,  distinguished.     WdOaee  d 

Reed  v.  Reed  Bros.,  457. 

19.  Hogue  V.  Baker,  92  Texas,  68,  followed.    Tatum  v.  Kinoannon,  633. 

20.  Holy  wood   v.    Wellhausen,    28    Texas    Civ.    App.,    541,    and    Bingham  v. 

Mathews,  39  Texas  Civ.  App.,  41,  distinguished.    (Hbbs  v.  Scales,  96. 

Certified  Question. 

Pecision  overruled  by  supreme  court.    See  Conflict  of  Decisions,  J. 

Certiorari. 

Stenographer's  notes.    See  Practice  on  Appeal,  8. 

Challenge. 

Talesmen  to  All  panel.     See  Jury,  2,  S. 
Previous  opinion  expressed.     See  Jury,  6, 

Change  of  Venue. 

On  sustaining  plea  of  privilege.    See  Venue,  L 
1.  An  application  by  plaintiff  lot  change  of  venue  to  another  county  in  the 
same   district,    its   court   presided   over   by   the   same  judge,   on   the 

ground  of  prejudice  caused  by  a  combination  of  influential  persona,  was 
led  and  not  contested.  Held,  that  it  was  proper,  before  passing  upon 
such  application,  for  the  court  to  dispone  of  the  case  upon  a  general 
demurrer  to  plaintiff's  petition  which  was  held  to  show  no  cause  of 
action.    Ca/rpenter  v.  Kone,  264 

Citation. 

Defendant's  residence  unknown.  See  Divorce,  1,  2, 
Collateral  attack  on  service.  See  Judgment,  1,  2. 
By  publication.    See  Divorce,  1,  2;  Taw  Sale,  1,  2. 

1.  Where  it  appeared  from  the  sheriff's  return  in  a  suit  against  a  domestic 

corporation  that  the  citation  was  served  upon  the  manager  of  the 
corporation,  the  service  was  not  sufficient  to  support  a  judgment  by 
default.  The  manager  is  not  among  the  persons  specified  in  the  statutes 
as  those  upon  whom  service  might  be  had  in  such  suit.  Latham  Co.  v. 
Radford  Gro.  Co.,  510. 

2.  Citations  by  publication  in  tax  suits  are  not  required  to  be  addressed  to 
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any  officer  and  need  not  require  any  officer  to  make 'return  thereof. 
Gihha  V,  Bcalea,  97. 

3.  The  statute  providing  for  citation  by  publication  against  unknown  owners 

of  land,  being  in  derogation  of  common  law  and  *'at  best  but  a  miserable 
substitute  for  personal  service/'  must  be  strictly  followed  in  order  to 
confer  jurisdiction.    Harris  i?.  Hill,  437. 

4.  In  an  action  to  foreclose  lien  for  state  and  county  taxes  assessed  against 

unknown  owners,  cited  by  publication,  the  land  being  the  headright  of 
A»  Netherly,  the  notice  of  suit  as  issued  describing  it  as  the  A.  Wetherby, 
and  the  publication  as  the  A.  Weatheraby  survey,  no  jurisdiction  was 
obtained  over  the  owners  and  the  foreclosure  and  sale  were  insufficient 
to  pass  title.    Id, 

5:  A  motion  in  arrest  of  judgment  on  the  ground  tiiat  the  citation  by  pub- 
lication was  fatally  defective  in  that  it  failed  to  state  the  file  number 
of  the  suit,  was  not  well  taken,  where  the  file  number  was  not  stated 
in  the  body  of  the  citation,  but  was  endorsed  on  it  near  the  title  of  the 
case  as  appears  on  the  face  of  the  citation.  McLane  v,  Kirhy  d  Smith, 
114.    ' 

8.  The  statutory  requirement  that  a  statement  of  the  evidence,  approved  and 
signed  by  the  judge,  shall  be  filed  with  the  papers  of  the  cause  as  a 
part  of  the  record  when  service  of  process  has  b^n  made  by  publication 
and  no  answer  has  been  filed  and  the  defendant  is  represented  by  an 
attorney  appointed  by  the  court,  is  peremptory,  and  a  failure  to  file 
such  statement  may  be  taken  advantage  of  on  appeal  or  writ  of  error, 
and  furnishes  sufficient  cause  or  ground  for  a  reversal  of  the  judgment. 
Bevised  Statutes,  art.  1346.    Id. 

7*  When  service  is  by  publication  and  the  court  appoints  an  attorney  to  rep- 
resent the  defendant  in  the  absence  of  an  answer,  the  trial  court 
loses  its  jurisdiction  on  the  filing  of  a  writ  of  error  bond,  and  is  without 
authority  thereafter  to  make  a  nunc  pro  tunc  order  directing  the  filing 
of  a  statement  of  the  evidence  in  the  case,  and  such  statement  and 
the  filing  thereof  pursuant  to  such  order  is  not  a  compliance  with 
'  the  statute.    Id. 

CitieB  and  Towns. 

Franchise  to  maintain  street  railway.    See  Contract,  15. 
Bevocation  of  franchise.     See  Damages,  9, 
Forfeiture  of  franchise.    See  Franchise,  1. 

Collateral   attack   on   validity   of   corporation.      See    Municipal   Corpora- 
tion, i-4. 
Nuisance  by  maintaining  dumping  ground.     See  "Suisanoe,  i-4. 
Sales  for  taxes.    See  Tom  Sales,  57. 

City  Ordinanoes. 

Regulating  rate  of  speed.     See  Evidence,  51. 

Granting  franchise  to  street  railway.     See  Evidence,  52,  53;  Franchise,  1. 

Territorial  limits  of  city.    See  Municipal  Corporations,  X,  3. 

Clerk  of  Court 

In  foreign  State.    See  Appeal,  3. 

Cloud  on  Title. 

Breach  of  covenant.  See  Vendor  and  Purchaser,  5. 
1.  Where  a  married  woman  purchases  land  and  the  conveyance  is  to  her  but 
does  not  state  that  the  land  is  to  be  her  separate  property,  the  law 
presumes  it  to  be  community  property  and  subject  to  the  husband's 
debt;  and,  if  in  fact  it  is  purchased  and  paid  for  out  of  her  separate 
means  and  is  to  become  her  separate  property,  a  sale  under  an  execution 
against  her  husband  will  cast  a  cloud  upon  her  title,  which  cloud 
can  only  be  shown  by  evidence  dehors  the  recitations  in  the  deed,  and 
an  injunction  will  lie  to  prevent  such  sale  at  her  suit  or  that  of  her 
vendee.    Barr  v.  Simpson,  105. 
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CoUaUnd  AttMk. 

For  "Want  of  flervioe^    See  Jitdgmeni,  i,  2. 

On  validity  of  oorporation.    See  Municipal  Corpofutitm,  1,  t. 

On  lease  by  State.    See  Puhlie  Land,  S, 

On  judgment  for  taxes.     See  Ta0  Bale,  1, 

Commlisloner  of  General  land  OlBee. 

Award  of  school  land  by.    See  Limitation,  t. 

Oommunlty  Property. 

Presumption  in  regard  to.    See  CIoiul  on  Title,  1, 

1.  All  property  conveyed  to  either  the  husband  or  wife  daring  the  existence 

of  the  marriage  relation  will,  in  the  absence  of  testimony  showing  the 
contrary  be  presumed  to  be  community  property.    Kinkaid  v,  Lee,  622. 

2.  Where  by  deed  executed  in  New  York  the  husband  conveyed  land  in  Texas 

to  a  third  party,  and  the  latter  bv  deed  conveyed  the  luid  to  the 
wife,  the  habendum  of  the  latter  deed  being  ''to  have  and  to  hold  onto 
the  said  party  of  the  second  part,  her  heirs  and  assigns  to  her  and  their 
use,  benefit  and  behoof  forever/'  the  deeds  in  oonnection  with  the 
facts  that  both  were  executed  on  the  same  day,  recited  the  same 
consideration  of  $2,000,  were  attested  by  the  ssme  witnesses,  acknowl- 
edged at  the  same  time  and  before  the  same  officer,  and  conveyed  the 
same  land  which  was  the  separate  property  of  the  husband,  and  that 
all  the  parties  to  said  deed  were  dead,  and  that  a  great  time  had 
elapsed,  were  not  sufficient  to  overcome  the  presumption  that  the  land 
became  community  property,  nor  to  visit  a  subsequent  purchaser  with 
notice  that  the  land  was  conveyed  to  the  wife  as  her  separate  property. 

8*  When  a  woman  acquires  title  by  gift  during  coverture  the  increase  becomes 
community  property,  and  if  land  be  acquired  by  her  during  the 
marriage  and  is  paid  for  by  the  cattle  and  increase  or  money  realised 
by  the  sale  of  same,  the  community  will  own  an  interest  in  tho  land  in 
proportion  to  the  increase.    Barr  v.  Simpson,  105. 

4.  Where  land  is  conveyed  to  a  woman  during  her  coverture  and  same  is 
paid  for  in  part  out  of  her  separate  funds,  and  in  part  by  funds ' 
Dorrowed  by  ner  on  the  note  of  herself  and  husband  secured  by  their 
deed  of  trust  on  the  land,  the  land  becomes  community  to  the  extait 
of  the  loan  in  the  absence  of  evidence  that  the  lender  agreed  to  look  to 
her  alone  for  payment,  or  that  it  should  be  paid  out  of  her  separate 
estate.    Id, 

6.  Money  earned  by  a  woman  during  her  coverture  by  teaching  school,  is 
community  property,  and,  in  the  absence  of  any  agreement  between 
herself  and  her  husband  that  same  shall  become  her  separate  estate, 
land  purchased  therewith  is  community.    Jd. 

Compromise. 

1.  One  who,  believing  in  good  faith  that  he  is  entitled  to  recover  damages  for 
^  a  personal  injury,  agrees  on  a  settlement  in  compromise  of  such  claim 

can  not  be  defeated  of  his  action  to  enforce  suck  agreement  by  proof 
that  his  claim  was  not  meritorious  and  defendant's  agreement  to 
compromise  it  was  therefore  without  consideration.  BartUtt  Oil  MUl 
r.  Cappes,  354. 

■ 

Concealed  Weapons. 

Search  for.    See  Agency,  1, 

Bight  to  carry  arms.    See  Bearch,  1. 

Conflict  of  Decisions. 

Conflict  of  a  ruling  of  the  Court  of  Civil  Appeals  with  deeinons  of  other 
Courts  of  Civil  Appeals  which  have  been,  in  effect,  overruled  by  the 
.Supreme  Court,  will  not  require  certifying  the  question  to  the  Supreme 
Court  on  the  ground  of  such  conflict.    Qreen  v.  Hewett,  634. 


Conaideratioil. 

Settlement  of  claim.    See  Compromise,  1. 
Promise  for  promise.     See  Contract,  S, 
Note  deposited  as  forfeit.    See  Contract,  6. 
Releasing  liability  for  negligence.     See  Contract,  8» 
Recital  in  deed.    See  Homestead,  S,  ^ 

1.  Where  the  suit  is  to  cancel  a  deed,  and  inadequacy  of  consideration  is 

alleged  bv  the  plaintiff  as  a  ground  or  circumstance  connected  with  the 
relief  asked,  no  rule  of  law  denies  to  defendant  the  right  to  plead 
and  prove  the  real  consideration.    Uecker  v.  Zuercher,  280. 

2.  Where  a  written  contract  was  signed  by  the  parties  at  tlie  time  the  deed 

was  executed  and  the  two  formed  one  transaction,  the  contract  being  an 
agreement  by  the  grantees  to  care  for  and  maintain  and  keep  the 

S^antor  during  her  life,  it  was  a  part  of  the  consideration  for  the 
eed,  and  in  legal  contemplation  had  the  same  effect  as  if  it  had  been 
incorporated  in  the  deed.     Id, 

Conspiraoy. 

To  injure  business.     See  Damages,  i. 

Constitution  Cited. 

(Constitution  of  TexasI) 
Article     6,  sec  16.     Jurisdiction.    Parlin  d  Orendorff  Imp,  Co,  v,  Clements, 

358. 
Article    6,  sec.  19.     Courts.     Alvord  Nat*l  Bank  v,   Waples-Platter   Oro, 

Co,,  228. 
Article    7,  sec    6.     County    school    land.      Montgomery   r.    Peach   River 

Lumber  Co,,  145. 
Article  11,  sec.    9.    Taxation.     Montgomery  v.  Peach  River  Lum!ber  Co,, 

145. 

Conititntional  law. 

Judgment  of  foreign  State;    See  Divorce,  1,  2, 
Disposition  of  public  domain.    See  School  Land,  f . 
.Penalties  against  railroads.     See  Railtcays,  1. 
Property  subject  to  tax.    See  Taxation,  U 

Contraet. 

Revocation  of  agent's  authority.    See  Agency,  S^, 
Not  contrary  to  public  policy.    See  Agency,  7. 
For  fec3  of  collection.    See  Attorney's  Fees,  2, 
For  settlement  of  claim.     See  Compromise,  1, 
Cancellation  of  instrument.    See  Consideration,  i. 
Cotcanporary  instruments.    See  Consideration,  2, 
Public  policy.    See  Corporations,  5. 
For  carriage  of  passenger.    See  Damages,  6-8. 
Foundation  of  lien.     See  Equitable  Lien,  i. 
•  Varying  by  parol  proof.     See  Evidence,  JH, 
Parol  negotiations  merged  in  writing.    See  Evidence,  45, 
Proving  deed  to  be  a  mortgage.    See  Evidence,  4^, 
Parol  proof  of  intention.    See  Evidence,  62,  6S„ 
Agent  exceeding  authority.    See  Evidence,  64, 
Custom  as  affecting.    See  Evidence,  65, 
By  person  of  unsound  mind.    See  Insanity,  S,  4- 
Fraud  in  obtaining.    See  Insanity,  6, 

Warranty  against  incumbrances.    See  Insurance,  Fire,  1,  2,  S, 
Relief  against  mistake.    See  Mistake,  1-8, 
Rescission  fer  fraud.    See  Rescission,  1,  2, 
Ratification  with  knowledge.    See  Rescission,  1,  S, 
Delivery  of  possession.    See  Sale,  I, 
Breach  of  warranty.     See  Sale,  4*  6,  6. 
Enforcing  performance.    See  Specific  Performance,  1,  2, 
VoL  LIV  Civil— 43. 
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Ck>iiveyance  by  husband  to  wife.    See  Wifff%  Separate  Property,  1,  2. 
To  maintain  telephone  service.     See  Telegraph  and  Telephone,  4* 

1.  All  conversations  and  negotiations  had  prior  to  the  execution  of  a  written 

contract  are  merged  in  the  same.    Beckham  v.  Collins,  241. 

2.  The  primary  object  in  the  oonstruction  of  contracts  is  to  arrive  at  the 

intention  of  the  parties.  This  intention  should  be  arrived  at  if  pos- 
sible from  the  words  of  the  writing  itself,  but  if  the  terms  used  are 
not  clear  in  their  meaning  evidence  of  the  intention  of  the  parties 
direct  is  admissible  to  show  the  sense  in  which  the  words  were  used. 
Rouiledge  v,  Elmendorf,  176. 

3.  A  promise  to  do,  forbear  or  suffer  given  in  return  for  a  like  promise  is 

a  consideration  for  an  executory  contract,  provided  that  the  promise 
is  not  illegal  or  against  public  policy.     Beauchamp  v.  Couch,  471. 

4.  Where  the  defendant  contracted  to  buy  from  plaintiff  certain  land  and 

other  property  and  executed  and  delivered  his  promissoiy  note  to 
plaintiff  which  was  taken  by  the  latter  as  so  much  cash  in  lieu  of  the 
sum  mentioned  in  the  contract  as  paid  and  stipulated  to  be  t&ken  as  a 
forfeit  and  retained  by  plaintiff  as  liquidated  damages  in  case  defend- 
ant failed  or  refused  to  comply  with  the  contract,  and  suit  was  on  the 
note,  prima  facie  the  defendant  was  liable,  and  the  burden  was  on 
him  to  show  such  default  or  refusal  of  plaintiff  to  perform  his  promise 
or  part  of  the  agreement  as  would  excuse  him  from  performance.  Id. 
6.  Where  suit  was  upon  a  note  executed  and  delivered  to  plaintiff  by  defend- 
ant, and  it  appeared  from  the  pleadings  and  evidence  that  at  the 
same  time  the  note  was  executed  the  parties  entered  into  a  contract  in 
writing  by  which  plaintiff  agreed  to  sell  and  convey,  and  the  defend- 
ant agreed  to  buy  certain  lands,  including  the  homestead  of  the  former, 
at  a  stipulated  price;  that  the  note  sued  on  was  taken  by  the  plaintiff 
as  part  of  the  cash  payment  recited  in  the  contract,  and  that  it  was 
stipulated  that  such  sum  was  to  be  taken  as  forfeit  and  retained  by 
the  plaintiff  in  case  defendant  defaulted  on  the  contract;  and  the 
undisputed  evidence  was  that  plaintiff  was  ready,  willing  and  able  to 
perform  the  coi^tract  at  the  time  and  place  stipulated,  but  defendant 
failed  to  meet  him  and  wholly  ignored  nis  part  of  the  agreement  and- 
offered  no  reason  or  excuse,  the  tatter  could  not  be  heard  to  say  there 
was  no  consideration  for  the  note,  and  the  plaintiff  was  entitled  to 
recmr  thereon  and  also  retain  what  other  sum  he  received  as  a 
part  of  the  cash  consideration  paid.    Id, 

6.  It  seems  that  a  contract  releasing  a  railway  company  from  liability  for 

injuries  to  an  employe  caused  by  the  company's  negligence,  is  void. 
Qalveaion,  H.  d  8.  A.  By.  Co.  v.  Pigott,  368. 

7.  The  case  of  International  &  G.  N.  Ky.  Co.  v.  Hinzie,  82  Texas,  623,  holding 

valid  a  contract  by  which  the  parents  of  a  minor  servant  of  a  railway 
company  released  said  company  for  injuries  to  the  minor,  is  in  conflict 
with  the  later  case  of  Texas  ft  Pacific  Ry.  Co.  v.  Putman,  63  S.  W., 
910,  which  holds,  in  accordance  with  the  great  weight  of  authority, 
that  such  a  contract  is  void,  and  the  former  is  no  longer  authority  on 
the  question.     Id, 

8.  In  jurisdictions  where  a  contract  relieving  the  railway  company  from  lia- 

bility for  injuries  to  the  servant  caus^  by  its  negligence  is  recognized 
as  valid,  it  is  held  that  there  must  be  a  good  consideration  for  such  a 
contract,  and  if  made  while  the  servant  is  in  its  employment,  without 
a  new  consideration,  it  is  void.  The  consideration  must  be  reasonable, 
that  is,  there  must  be  a  just  proportion  between  the  consideration  for 
the  waiver  of  the  damages  and  the  amount  of  damages  actually  sustained. 
Id. 

9.  A  contract  between  the  parents  of  a  minor  and  the  railway  company  by 

which  they,  in  consideration  of  the  employment  of  said  minor,  waived 
any  and  all  claims  they  might  have  against  the  company  for  damages 
in  the  event  the  minor  was  killed  or  injured  while  in  the  employment 
of  said  company,  was  void  for  want  of  consideration,  and  constituted 
no  defense  to  an  action  by  such  parents  against  the  company  for 
negligently  killing  the  eon.    Id. 
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10.  Where  a  contract  on  sale  of  machinery  provided  that  the  purchaser,  if 

same  should  prove  defective,  should  give  notice  thereox  within  ten 
days  after  receiving  it,  in  order  that  the  seller  might  correct  same,  a 
right  to  do  which  was  by  him  reserved,  a  requested  charge  disallowing  a 
defense  to  the  price,  for  failure  of  the  machinery  to  be  as  warranted, 
in  case  such  notice  was  not  given,  was  improper  because  applicable 
equally  to  defects  not  discovered  until  after  the  expiration  ol  the  ten 
days'  limitation.     Adam  v.  Gary  Lumh,  Co,,  477. 

11.  Evidence,  in  an  action  on  account  for  hauling  timber,  held  insufficient  to 

raise  the  issue  of  a  contract  by  the  plaintiff  to  haul  all  the  timber  on 
a  certain  tract  of  land.    Dayton  Lumh.  Co,  v.  Stockdale,  611. 

12.  Where  the  plaintiff  contracted  with  the  agent  of  defendant  to  haul  timber, 

the  fact  that  the  agent  at  the  time  owned  an  interest  in  the  teams  and 
outfit  with  which  plaintiff  did  the  work  and  rented  his  interest  to 
him  for  a  certain  sum,  the  agreement  being  that  this  should  be  paid 
regardless  of  whether  the  property  should  be  used  or  not,  did  not 
authorize  the  defendant  to  avoid  the  contract  on  the  ground  of  fraud. 
The  agreement  was  not  inconsistent  with  any  duties  the  agent  owed 
the  principal,  nor  did  it  make  him  a  party  in  interest  with  plaintiff 
in  the  contract  to  haul,  nor  place  him  in  an  attitude  adverse  to  his 
principal.    Id. 

13.  Where  the  plaintiff  and  the  agent  of  the  defendant  who  made  the  contract 

both  testified  that  it  contained  no  provision  requiring  the  plaintiff  to 
haul  the  most  distant  timber  first,  leaving  the  nearest  to  be  hauled  last, 
evidence  that  such  a  provision  was  inserted  in  other  contracts  and  that 
it  was  customary  in  hauling  contracts  generally,  was  inadmissible  when 
offered  as  tending  to  show  it  was  in  the  contract  in  question.     Id. 

14.  One  who  has  advanced  to  another  money  for  the  purchase  of  cattle  under 

an  agreement  that  when  sold  the  proceeds  should  be  paid  direct  to  him 
to  reimburse  him  for  such  advances,  becomes  entitled  to  recover  such 
proceeds  from  the  commission  merchants  making  sale;  and  they,  with 
the  knowledge  of  the  rights  of  the  person  advancing  the  money,  having 
paid  it  to  another,  (the  trustee  in  bankruptcy  for  the  one  so  buying 
them  with  the  money  advanced  and  consigning  them  to  the  com- 
mission merchants  for  sale)  became  liable  to  him  therefor  and  were 
properly  joined  as  defendants  in  a  suit  by  him  against  the  trustee  to 
determine  his  right  to  the  proceeds  of  such  sale.  Gardner  ijl  Planters* 
Natn  Dk.  of  Honey  Grove,  572. 

15.  Where  a  city  ordinance  granting  a  franchise  to  construct,  operate  and 

maintain  a  street  railway  system,  provided  that  a  sum  of  money  should 
be  placed  in  the  hands  of  the  mayor  to  be  forfeited  to  the  city  if  the 
grantees  failed  to  ''commence  the  work  of  building  said  railway  system 
within  sixty  days  from  the  date  of  acceptance  of  the  franchise."  and 
the  evidence,  in  a  suit  by  the  grantees  to  recover  the  deposit,  left  no 
doubt  that  it  was  the  intention  of  the  parties  to  the  contract  that  the 
grantees  should  demonstrate  their  good  faith  in  undertaking  the  con- 
struction of  the  railway  by  some  visible  showing  of  actual  work  in;the 
physical  construction  of  the  system,  the  placing  of  six  poles  along  one 
street  on  the  day  before  the  expiration  of  the  sixty  days  for  the 
purpose  of  demonstrating  the  work,  was  not  a  commencement  of  the 
work  within  the  meaning  of  the  contract,  but  clearly  an  attempt  to 

?irevent  a  forfeiture  by  subterfuge;  and  an  instruction  to  the  effect  that 
he  sum  was  forfeited  to  the  city  was  authorized.     Spencer  v.  City  of 
Palestine,  392. 

9 

Contributory  Negligence. 

Charges  upon.     See  Instructiofia  to  Juries,  20,  SS. 

Obeying  orders  of  superior.    See  Master  and  Servant.  9,  JO,  12. 

Definition  of  care  required.     See  Negligence,  S. 

Acting  to  avert  peril.     See  Negligence,  4. 

Minor  operating  machinery.     See  Negligence,  6,  7. 

Choice  of  dangerous  method.     See  Negligence,  15. 

Walking  between  moving  cars.     See  Negligence,  Id,  17. 
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Warning  inexperienced  servant.    See  Negligenae,  18, 

Flagman  struck  by  train.    See  Negligence^  21,  92,  24* 

Care  required  at  crossing.^    See  Negligence,  28, 

Walking  on  railway  track.     See  Negligence,  SI,  22,  22, 

Cboice  of  dangerous  position.    See  Negligence,  27, 

Person  insensible  on  track.    See  Negligence,  28,  29,  Jjfi,  41, 

Walking  too  close  to  track.    See  Negligence,  42. 

Must  be  pleaded.    See  Pleading,  7. 

Failure  to  extinguish  fire.    See  Railways,  7. 

Exposure  to  weather.    See  Telegraph  and  Telephone,  2, 

Contrlbntlon. 

Between  persons  liable  for  tort.     See  Joint  Wrongdoers,  1-4* 

GonTenioiL 

Damages  for.    See  Amount  in  Controversy,  2, 

Of  property  of  employer.     See  Mechanics  Lien,  4» 

OorporatlOBi, 

Liability  of  stockholder.     See  Bankruptcy,  1,  2» 
Service  upon  manager.     See  Citation,  1, 
Liability  for  causing  death.    See  Death,  1, 

1.  A  statutory  provision  that  in  a  certain  event  a  corporation  ''shall  forfeit 

its  charter'^  or  "its  charter  be  forfeited,"  is  not  self-executing,  and 
a  judicial  establishment  of  the  forfeiture  is  necessary  to  tenninate 
the  corporate  existence.    Reed  v,  Bampson,  662. 

2.  A  corporation  created  for  the  purpose  of  raising,  buying  and  seUing  live- 

stock and  wliich  had  acquired  real  property  for  that  purpose,  failed 
to  enter  upon  such  business  during  a  period  of  three  years  after  filine 
its  charter,  confining  its  operations  to  holding  and  renting  out  the  land 
so  acquired.  Held,  that  its  corporate  existence  was  not  terminated 
under  the  provisions  of  article  681,  Rev.  Stats.,  In  the  absence  of  a 
judicial  determination  of  the  corporate  dissolution;  and  that  a  stock- 
holder could  not  maintain  action  for  partition  of  the  real  estate  against 
the  other  stockholders  on  the  ground  that  the  corporaticm  was  dis- 
solved and  that  they  had  become  joint  owners  of  the  property.    Id. 

3.  The  Act  of  April  23,  1907   (Laws  30th  Leg.,  p.  311)  whereby  the  failure 

of  a  corporation  to  commence  active  operations  within  three  years  was 
declared  of  itself  to  effect  a  forfeiture  of  its  charter,  can  not  be 
construed  as  a  legislative  construction  of  article  681,  of  the  Beviaed 
Statutes.  The  use  of  words  differing  from  those  of  the  former  lav 
was  a  recognition  that  an  amendment  thereof  was  necessary.  Id, 

4.  The  Act  of  April  23,  1907  (Laws  30th  Leg.  p.  311)  declaring  a  forfdtnre 

of  the  charter  of  a  corporation  failing  to  commence  business  witbin 
three  years  is  not  retroactive,  but  applies  to  future  omissions  alone.  Id, 

5.  Whether  the  public  policy  would  permit  a  director  in  a  corporation  to 

recover  upon  a  contract  by  the  directors  employing  him  as  superin- 
tendent and  manager,  is  questioned  but  not  decided.  Lindale  Brieh  Co, 
«.  Smith,  298. 

Costs. 

Appeal  without  giving  bond.    See  Appeal,  1-4' 

1.  The  holder  of  a  title  in  trust  for  another  is  not  exempt  from  personal 

liability  for  the  costs  of  litigation  over  the  property  where  in  his  own 
interest  he  unsuccessfully  asserts  a  defense  thereto  in  which  the  other 
refuses  to  join.     Zeno  v.  Adoue,  36. 

2.  Costs  on  appeal  occasioned  by  the  appellant's  failure  to  bring  up  a  lawful 

statement  of  facts,  and  by  his  proceedings  to  correct  such  mistake, 
should  be  taxed  against  appellant,  though  he  was  successful.  Wallace 
d  Reed  v.  Reed  Bros.,  458. 

3.  Where  the  appellant  applied  to  the  stenographer  to  make  out  a  statement 

of  facts  in  narrative  form  and  he  made  out  one  embodying  the  questions 
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and  answers,  and  from  this  appellant  made  a  statement  of  facts,  he 
could  not  have  the  amount  paid  the  stenographer  taxed  as  costs  in  the 
case.     RouiUdge  v.  Ulmendorf,   175. 

Oonntles. 

Liability  of  treasurer.    See  School  Fund,  i,  2, 
Sale  of  school  lands.    See  Taoation,  i-^. 

County  Attorney. 

Purchase  at  tax  sale.    See  Tcud  Sale,  4, 

County  Court. 

Partial  discharge  of  administrator.    See  Adminiatration,  S» 
Distribution  of  estate.    See  Adminiatration,  4* 
Control  of  property  after  distribution.    See  Administration,  5, 
Jurisdiction  as  determined  by  amount.     See  Amount  in  Controversy,  I,  2. 
Appeal  from  Justice  Court.    See  Judgment,  6,  7. 

County  Jndge. 

Affidavit  before.    See  Appeal,  1. 

Connty  Treatnrer.  • 

Suit  on  bond.    See  Pleading,  2» 

As  custodian  of  school  fund.     See  School  Fund,  1,  2. 

Courts,  Jnitloe. 

Review  of  judgment  in.    See  Bill  of  Review,  1,  t;  Pleading,  6. 
Appeal  from  judgment  of.     See  Judgment,  7. 

Courts,  Comity. 

Probate  jurisdiction  of.     See  Adt/tinistration,  S,  4f  S, 

Jurisdiction  dependent  on  amount*    See  Amount  in  Controversy,  1,  2, 

Appeal  from  Justice  Court.    See  Judgment,  6,  7. 

Courts,  Dlstrlet. 

Judgment  in  favor  of  administrator.     See  Administration,  2, 

CoTenants. 

Action  for  breach  of.     See  Independent  Executor,  2, 
As  to  use  of  property.     See  Injunction,  8,  9, 
Failure  of  title.    See  Vendor  and  Purchaser^  5,  P. 

Crots-Ezamination. 

Categorical  answer.     See  Evidence,  J. 
«      Objection  \o  evidence  elicited  on.    See  Evidence,  SO, 
As  to  indictment  of  witness.    See  Witness,  2, 

CroBsingfl. 

Injuries  at  railway  crossings.    See  Negligence,  21''28, 
Stock  killed  at.    bee  Railtcays,  12,  IS,  H, 

Cnstosu 

Alfecting  terms  of  contract.    See  Contract,  IS;  Evidence,  S5, 

Damages. 

For  illegal  seizure  of  goods.    See  Attachment,  11, 
For  prosecution  of  claim.     See  Attorneys  Fees,  1,  2, 
For  injury  to  ^oods  in  shipment.    See  Carriers  of  Goods,  5, 
For  injury  to  livestock  in  shipment.    See  Carriers  of  Goods,  7-11. 
For  injuries  resulting  in  death.    See  Instructions  to  Juries,  SO, 
Misconduct  of  jury  m  determining.     See  Juries,  7. 
Permanent  depreciation  in  real  property.    See  Nuisance,  4. 
For  future  suffering.    See  Pleading,  12-15, 
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Naturally  resulting.     See  Pleading,  18,  19. 

Impairment  of  mind.     See  Pleading,  20-22. 

Diminished  earning  capacity.     See  Pleading,  2$. 

Allegations  of  value.     See  Pleading,  24,  25. 

Exposure  to  weather.    See  Telegraph  and  Telephone,  I,  2,  S, 

Death  from  failure  to*  secure  physician.    See  Telegraph  and  Telephone,  i. 

On  breach  of  warranty  of  title.    See  Vendor  and  Purchaser,  9. 

1.  The  damages  recoverable  for  destruction  of  personal  property  are  measured 

by  its  market  value,  if  one  exists,  or  by  its  intrinsic  value  or  cost  to 
replace  or  reproduce  it,  in  the  absence  of  a  market  value.  Evidence 
of  its  value  or  usefulness  to  the  owner  is  admissible  only  in  case  of 
the  absence  of  a  market  or  intrinsic  value,  and  where  it  can  not  be 
reproduced  or  replaced.    Missouri,  K.  d  T.  Ry,  Co.  of  Tex.  v.  Crews,  648. 

2.  When,  in  an  action  against  a  railroad  company  for  the  value  of  an  animal 

lost  by  its  negligence,  the  evidence  is  conflicting  as  to  whether  or  not 
the  animal  had  a  market  value  at  a  certain  time  and  place,  it  is 
proper  for  the  plaintiff  to  introduce  evidence  as  to  the  actual  or 
intrinsic  value  of  the  animal  as  well  as  to  its  market  value.  Oalvesion, 
H,  dc  8,  A.  Ry.  Co.  v.  Powers,  168. 
3  In  an  action  against  a  railroad  company  for  the  loss  or  injury  of  an 
animal,  where  it  appears  that  there  was  no  market  value  for  an  animal 
of  that  kind  at  its  destination,  there  is  no  fixed  rule  of  law  which 
requires  the  plaintiff  to  prove  such  value  at  the  next  nearest  market 
,  place  rather  than  prove  its  actual  or  intrinsic  value.  The  rules  of  law 
for  ascertaining  value  are  not  inflexible;  the  circumstances  of  each 
case  must  control.  What  is  required  is  that  satisfactory  evidence  be 
produced  from  which  the  value  of  the  property  in  controversy  may 
be  ascertained  with  a  reasonable  degree  of  certainty.    Id. 

4.  Evidence  considered  and  held  to  support  a  recovery  of  $40,000  actual, 

and  $10,000  exemplary  damages  for  conspiracy  to  destroy  plaintiff's 
business  and  acts  done  and  false  statements  circulated  for  that  purpose. 
American  F.  L.  Mtg.  Co.  of  L.  Ltd.  v.  Brown,  448. 

5.  Where  two  parties  have  made  a  contract  which  one  of  them  has  broken, 

the  damages  which  the  other  party  ought  to  receive  in  respect  of  such 
breach  should  be  such  as  may  fairly  and  reasonably  be  considered  as 
either  arising  naturally,  that  is,  according  to  the  usual  course  of  things 
from  such  breach  of  contract  itself,  or  such  as  may  reasonably  be 
suposed  to  have  been  in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  the  probable  result  of  the  breach  of  it 
El  Paso  d  N.  E.  Ry.  Co.  v.  Sawyer,  387. 

6.  Damages   which  may  fairly   and   reasonably  be  considered   as  naturally 

arising  from  a  breach  of  contract,  according  to  the  usual  course  of 
things,  are  always  recoverable.     Id. 

7.  In  actions  based  upon  breach  of  contract  the  losses  sustained  do  not,  by 

reason  of  the  nature  of  the  transactions  which  they  involve,  ordinarily 
embrace  any  other  than  pecuniary  elements;  there  is,  however,  no 
reason  why  other  natural  and  direct  injuries  may  not  justify  and 
require  compensation.     Id. 

8.  In  an  action  by  a  passenger  against  a  carrier  for  breach  of  a  contrut  of 

carriage,  damages  for  personal  injuries  proximately  resulting  from 
a  derailment  of  the  train  are  recoverable.    Id. 

9.  Where   the  grantees  of  a  franchise   sought   to   recover   damages  for  an 

attempt  on  the  part  of  the  city  council  to  revoke  the  franchise  by 
resolution,  casting  a  cloud  upon  it,  but  no  evidence  was  offered  to  show 
what  the  damage  was,  the  court  properly  instructed  a  verdict  for  the 
city  on  that  claim.     Spencer  v.  City  of  Palestine,  392. 

10.  An  instruction  to  allow  plaintiff  the  difference  between  the  market  value 

just  before  and  just  after  the  injury  of  any  land  of  plaintiff  which  the 
evidence  showed  to  be  permanently  damaged  as  the  proximate  result  of 
defendant's  negligence,  gave  the  true  measure  of  damages.  8t.  Louis 
8.  W.  Ry.  Co.  of  Tex.  v.  Clayton,  512. 

11.  For  destroying  or  depreciating  the  value  of  land  by  causing  it  to  be  over- 

flowed,  plaintiff  may,   if  the  structure  creating   the  overflow  is  per- 
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manent  and  can  not  be  abated,  reoover  at  once  the  difference  in  the 
value  of  his  land  before  and  after  the  change  in  the  railroad,  the  action 
ariainff  and  limitation  beginning  to  run  on  the  change  being  made. 
But  ii  the  damage  was  not  permanent  and  immediate,  either  becauae 
the  wrong  was  one  which  could  be  abated,  or,  because  injury  by  overflow 
was  cau8^  only  occasionally  and  at  irregular  intervals,  the  action  would 
be  for  damages  for  such  injuries,  accruing  as  each  overflow  occurred, 
and  limitation  running  against  each  cause  of  action  from  its  date.  The 
damages  would  be  the  value  of  the  land,  if  rendered  valueless,  the 
decrease  in  value,  if  permanently  injured,  or  the  rental  value  loss,  if 
the  injury  was  temporary.  But  in  no  case  could  plaintiff  recover 
both  for  total  or  partial  destruction  of  the  value  of  the  land  and  for 
loss  of  its  rental  value.  Texas  d  P.  Ry  Co,  t?.  Ford,  312. 
.  12.  A  railway  company  having  filled  in  a  trestle  on  its  roadbed,  making 
culverts  insufficient  for  the  drainage,  an  owner  of  adjoining  land  sued 
for  and  recovered  both  damages  to  the  land  and  an  injunction  requiring 
the  abatement  of  the  obstruction  to  the  drainage.  A  charge  in  such 
case  which  permitted  the  recovery  of  the  renSil  value  of  the  land 
during  the  years  plaintiff  was  prevented  by  the  overflow  from  using  it, 
and  also  the  depftciation  in  the  value  of  the  land  caused  by  deposits  of 
sand  from  the  overflow  was  erroneous  as  allowing  double  damages.    Id, 

13.  If  the  tenant  is  not  entitled  to  actual  damages  for  the  suing  out  of  a 

distress  warrant,  he  can  not  recover  exemplary  damages.  Beckham  v, 
Collins,  242. 

14.  In  an  action  by  the  tenant  to  recover  damages  for  suing  out  a  distress 

warrant,  there  can  be  no  recovery  for  vexation,  or  for  items  not  sued 
for.    Id. 

15.  That  the  plaintiff  in  attachment  acted  on  the  advice  of  counsel  will  not 

affect  his  liability  for  exemplary  damages  unless  he  in  good  faith  made 
a  full  and  free  disclosure  of  all  the  facts  within  his  knowledge. 
Rainey  v,  Kemp,  486. 

16.  Evidence  that  plaintiff's  wife  was  frightened  b}[  an  officer  being  called 

to  put  her  out  of  the  depot  and  suffered  injuries  from  such  fright, 
held  sufficient  to  authorize  the  submission  of  such  injury  as  an  element 
of  damages  recoverable  for  wrongful  ejection  from  the  depot.  Tewas 
Mid.  R.  Co,  17.  Geraldon,  71. 

17.  Plaintiff  seeking  to  recover  damages  for  the  wrongful  ejection  from  a 

waiting  room  at  a  station  by  the  agent  of  a  railwav  company  could 
recover  for  humiliation  and  mental  pain  suffered  by  himself  and  wife 
because  of  the  harsh  manner  and  language  of  the  agent  in  his  act 
of  calling  the  town  marshal  to  enforce  such  ejection.    Id. 

18.  In  a  case  of  false  imprisonment  the  plaintiff  is  entitled  to  recover  nominal 

damages  at  least,  and,  if  the  evidence  warrants  it,  he  is  entitled  to 
recover  the  expenses  reasonably  incurred  to  procure  his  discharge  from 
the  restraint,  lor  loss  of  time,  interruption  of  his  business,  and  suffering 
both  bodily  and  mentally  occasioned  by  the  wrongful  imprisonment. 
Damage  to  one's  business,  however,  would  be  too  remote.  The  sound 
discretion  of  the  jury  is  the  only  practical  measure  of  damages.  If  the 
defendant  acted  recklessly,  or  wilfully  and  maliciously  with  a  design 
to  oppress  and  injure,  the  jury  may  allow  exemplary  damages.  Oold 
V,  Campbell,  269. 
10.  The  mental  suffering  resulting  from  injuries  to  the  person  for  which 
recovery  may  be  allowed,  does  not  include  purely  sentimental  feelings, 
such  as  the  injured  person  might  experience  t>n  meeting  a  friend  or 
a  stranger,  arising  from  the  fact  that  he  had  become  an  object  of  pity, 
sympathy  or  curiosity  by  reason  of  his  injuries.  See  argument  of 
counsel  held  improperly  p*ermitted  because  urging  such  mental  suffering 
as  a  legitimate  basis  for  damages.    Chilf,  C.  d  8,  F,  Ry,  Co,  v,  Dickens, 

637. 

20.  An  instruction  on  tlie  measure  of  damages  to  allow  compensation  for 
mental  and  physical  suffering  past  and  future,  and^  also  for  diminished 
capacity  to  labor  and  earn  money  in  the  future,  did  not  authorize  the 
assessment  of  double  damages.    Lyon  d  Rice,  Receivers,  v,  Bedgood,  10. 
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21.  WBere  it  appears  that  the  natural  tendency  of  a  mental  sbock  is  to  prodnoo 

the  character  of  injury  charged  and  shown,  it  will  be  regarded  in  law 
as  one  which  should  have  been  forcBeen.  St.  Louis  8.  W.  By.  Co.  of 
Tew.  V.  Murdoch,  249. 

22.  In  order  to  constitute  a  physical  injury  resulting  from  fright,  it  is  not 

essential  to  show  that  the  mental  emotion  produced  an  actual  rupture 
or  change  in  the  substance  of  some  organ  or  part  of  the  body.    Id. 

23.  Where  it  was  shown  by  the  testimony  that  plaintiff's  wife  suffered  a  severe 

shock  from  the  fright  occasioned  her  by  the  wrongful  act  of  the 
operatives  of  a  train  in  backing  it  while  she  was  upon  a  crossing; 
that  she  was  about  five  months  advanced  in  pregnancy;  that  almost 
immediately  after  receiving  the  fright  she  experienced  severe  pains  in 
her  back;  that  on  reaching  her  home,  a  short  distance  away,  she  was 
unable  to  alight  without  assistance  and  was  confined  to  her  bed  for 
one  month,  during  which  time  she  suffered  with  pain  in  the  back, 
head  and  other  parts  of  her  body  and  was  so  seriously  threatened 
with  a  miscarriage  that  it  was  only  averted  by  medical  treatment  and 
absolute  quiet;  that  though  the  birth  of  her  child  was  normal  she  was 
compelled  to  remain  in  bed  longer  than  is  usual,  and  that  her  trouble 
was  neurasthenia,  a  disease  pr^uced  by  shoek  to  the  nervous  system, 
it  was  for  the  jury  to  determine  whether  she  had  received  anv  physical 
injury  as  the  result  of  the  fright,  and  whether  such  injury  ought  to  have 
been  foreseen  by  those  operating  the  train.    Jd. 

24.  A  recovery  can  only  be  had  for  such  future  apprehended  consequences  of 

an  injury  or  existing  condition  as  will  reasonably  and  probably  result 
therefrom,  and  the  jury  in  assessing  damages  therefor  should  be  confined 
by  the  charge  of  the  court  to  such  probable  results;  but  in  the  intro- 
duction of  testimony  it  would,  be  difficult  to  confine  the  witness  to  the 
use  of  the  language  usually  employed  by  the  courts  to  express  the  rule. 
Rapid  Transit  Ry.  Co,  v.  Allen,  246. 

25.  By  the  admission  of  testimony,  that  if  the  hysterical  and  neurotic  condi- 

tion with  which  the  plaintiff  was  suffering  was  not  cured  "it. might 
result  in  insanity,"  over  objection  that  what  is  liable  to  result  from 
an  injury  is  not  a  proper  criterion  of  damage,  the  defendant  did  not 
sustain  any  substantial  injury;  especially  in  view  of  other  testimony, 
properly  admitted,  that  as  the  result  of  the  injuries  plaintiff  was  a 
mental  wreck.    Jd, 

26.  A  charge  allowing  damages  for  mental  and  physical  suffering  and  also  for 

lost  capacity  to  earn  money  is  not  subject  to  the  objection  that  it 
permits  a  double  recovery  in  that  each  element  is  embraced  within  and 
IS  inseparable  from  the  other.    Houston  Eleo.  Co,  v.  Seegar,  225. 

27.  Mental  and  physical  suffering,  past  and  future,  in  so  far  as  reasonably 

probable,  is  an  element  of  damage  of  itself,  and  the  reasonable  value 
of  lost  time  or  capacity  to  attend  to  one's  business  or  domestic  affairs  or 
to  earn  money,  past  or  future,  is  an  element  of  dama^  of  itself,  and 
both  of  these  separate  elements  may  be  considered  in  fixmg  the  damages. 
Id. 

28.  Verdict  awarding  damages  for  personal  injuries  in  the  sum  of  ten  thousand 

dollars  held,  under  the  evidence,  not  to  be  so  large  as  to  indicate  that 
the  jury  were  influenced  by  improper  motives.     Id, 

29.  Where  there  was  testimony  from  which  the  jury  could  conclude  that  the 

injured  party  sustained  serious  injuries  from  which  he  suuffered  muc^ 
mental  and  physical  pain,  and  which  will,  by  reason  of  their  injurious 
effects,  cause  him  to  continue  to  suffer  in  the  future  and  impair  hie 
capacity  to  labor  and  earn  money,  a  verdict  awarding  him  damages  in 
the  siun  of  fifteen  hundred  dollars  could  not  be  held  excessive.  8t.  Louis 
S.  W.  Ry.  Co,  of  Tew.  v.  Browning,  621. 

30.  Verdict  for  five  thousand  dollars  for  personal  injuries  caused  by  beins 

struck  by  a  locomotive  engine,  held  not  excessive  under  the  facts  c3 
this  case.    Texas  d  N.  0.  R.  Co.  v.  Reed,  26. 

31.  Verdict   awarding   damages    for   personal   injuries    in    the   sum    of   nine 

thousand  dollars  held  not  excessive.    Teofos  d  N.  0,  R.  Co,  o.  McCoy,  279. 

32.  A  verdict  awarding  damages  for  personal  injuries  in  the  sum  of  twelve 
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tliousand  dollars  held  not  so  large  as  to  warrant  the  conclusion  that 
the  jury  were  actuated  by  prejudice,  passion  or  other  improper  motives. 
8an  Antonio  d  A.  P.  Ry.  Co.  v.  Becmohamp,  124. 

33.  Damages  in  the  sum  of  twenty-five  thousand  dollars  awarded  by  the  verdict 

for  personal  injuries  held,  so  unreasonably  large  in  view  of  all  the 
evidence  as  to  indicate  that  the  amount  was  not  the  result  of  a  fair 
consideration  of  the  ^idence;  and  remittitur  of  seven  thousand  five 
hundred  dollars  required.    Houston  d  T,  C,  Co,  v.  8hapard,  698. 

34.  Evidence  held  sufficient  to  show  that  the  parents  suffered  some  damages 

by  reason  of  the  death  of  the  minor  son,  but  not  to  support  a  verdict 
awarding  damages  in  the  sum  of  ten  thousand  dollars.  QaJveaton, 
H.  d  8,  A.  Ry.  Co.  v.  Pigott,  368. 

35.  In  an  action  by  the  parents  for  the  death  of  the  minor  son,  the  measure 

of  the  relief  was  whatever  pecuniary  benefit  they  had  a  reasonable 
expectation  of  receiving  from  their  son,  had  he  lived.    Jd, 

Baafferons  Premises. 

Unguarded  mining  shaft.    See  Master  and  Servant,  6, 

SeaflL 

Of  minor  son.    See  Damages,  Si,  85;  Instructions  to  Juries,  S9, 

Of  one  of  two  sureties.    See  Practice  in  Trial  Court,  2, 

By  reason  of  failure  to  procure  physician.    See  Telegraph  and  Telephone,  4. 

1.  XJnder  the  provisions  ox  article  3017,  Rev.  Stats.,  all  persons,  natural  and 

artificial,  are  liable  in  damages  on  account  of  injuries  causing  the 
death  of  any  person  when  such  injuries  are  the  result  of  a  wrongful 
act»  negligence,  unskillfulness  or  default  in  the  performance  of  a  duty. 
San  Antonio  G.  &  E.  Co.  y.  Badders,  46  Texas  Civ.  App.,  559.  Galveston, 
E.  d  8.  A.  Ry.  Co.  v.  Pigott,  367. 

2.  Where  a  railway  company  was  sued  for  damages  for  the  death  of  an  em- 

ploye alleged  to  have  been  killed  by  its  negligence,  and  interpleaded  an 
electric  company  and  sought  to  recover  over  against  it  in  case  plaintiffs 
recovered,  a  demurrer  to  the  pleading  could  not  rightfully  be  sustained 
on  the  ground  that  the  statute  giving  actions  for  death  has  no  appli- 
cation to  persons  or  corporations  other  than  such  as  were  carriers  of 
goods  or  passengers,  and  that  the  electric  company,  not  being  a 
carrier,  could  in  no  way  be  held  in  damages  for  injuries  resulting  in 
death.   Id. 

3.  In  an  action  by  the  widow  and  children  of  deceased  for  damages  caused  by 

defendant  shooting  and  killing  him,  defendant  could  not  justify  on  the 
ground  of  self-de&nse  where  it  appeared,  that,  being  informed  of  im- 
proper advances  made  by  deceased  to  his  wife,  he  armed  himself,  sought 
out  deceased  with  the  avowed  purpose  of  ''calling"  him,  engaged  in 
an  altercation  using  violently  abusive  language,  and  shot  deceased  when, 
under  such  provocation,  the  latter  attacked  him  with  a  knife.  Cray 
V.  Phillips,  148. 

4to  Where  it  appeared  that  defendant  had  unlawfully  provoked  and  brought 
on  an  assault  on  himself  by  deceased  and  killed  him  in  resistance  thereto, 
a  civil  action  lay  against  him  in  favor  of  the  widow  and  children  of 
deceased  for  the  wrongful  killing,  though  the  difficulty  was  not 
provoked  with  such  intention,  and  irrespective  of  the  degree  of  guilt 
attached  to  the  homicide  by  the  penal  law.     Id. 

5.  The  evidence  showing  that  the  defendant  killed  the  husband  and  father  of 
plaintiffs  in  an  unlawful  altercation  which  he  had  himself  provoked, 
there  was  no  error  in  refusing  his  demand  for  the  appointment  by  the 
court  of  a  commission  of  physicians  to  ascertain  by  autopsy  certain 
facts  going  to  prove  whether  deceased  was  shot  from  in  front  or  from 
behind,  the  tendency  of  such  evidence  being  only  to  determine  the  degree 
of  defendant's  guilt  under  the  penal  laws,  and  not  to  show  that  his 
act  was  a  lawful  one.  Gray  v.  State,  65  Texas  Grim.  Rep.,  90,  involving 
the  same  facts  and  demand  in  a  criminal  prosecution,  distinguished.    Id. 
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DeolaratioAf, 

In  proof  of  agency.    See  Attachment,  8, 

Of  one  not  in  possession.     See  Evidence,  2. 

Expressions  of  present  suffering.    See  Evidence,  S, 

By  agent  in  discharge  of  duties.     See  Evidence,  15, 

Error  in  admission  held  harmless.     See  Evidence,  S7, 

Of  testator  as  to  dissatisfaction  of  will.    See  Evidence,  58. 

Bedioatioiu 

Acceptance  by  public.    See  Streets,  1, 

Deeds. 

By  married  woman.     See  Acknowledgment,  IS, 

Inadequacy  of  consideration.    See  Consideration,  1,  2, 

Admissibility  in  evidence.    See  Evidence,  Ji8,  49,  50, 

By  guardian  of  ward's  estate.    See  Guardian  and  Ward,  5. 

Intended  as  mortgage.     See  Homestead,  S~9, 

Restriction  upon  use  by  grantee.    See  Injunction,  8. 

Mental  capacity  to  execute.     See  Insanity,  1-5,  ^ 

Intention  of  grantor.    See  Instructions  to  Juries,  22, 

By  wife  as  attorney  for  husband.    See  Married  Woman,  1. 

As  fixing  date  of  sale.    See  Vendor  and  Purchaser,  1, 

Conveyance  by  husband  to  wife.    See  Wif^s  Separate  Property,  1,  2. 

1.  Where  a  deed  executed  in  another  State  conveys  land  in  this  State,  it 

will  be  presumed  that  the  law  of  such  other  State  was  the  same  as 
the  law  of  this  State  at  the  time  the  deed  was  executed  in  the  absence 
of  proof  of  what  the  law  of  such  State  was  at  such  time.  Kin  Kaid  v, 
Lee;  622. 

2.  An  administrator's  deed  describing  the  land  as  "lying  and  being  situated 

in  the  county  of  Harris  in  the  Republic  of  Texas  .  .  •  320  acres 
of  land,  part  of  a  tract  of  1,280  acres  surveyed  on  Green's  Bayou 
for  said  McAuley,  deceased,  on  his  bounty  land  warrant,  bounded  on 
the  east  by  a  part  of  the  said  1,280  tract  sold  to  Koland,  and  on  the 
west  also  by  a  part  of  the  1,280  tract  sold  to  Pannell,"  was  admissible 
in  evidence  over  objection  that  the  description  of  the  land  sought  to 
be  conveyed  was  uncertain,  indefinite  and  ambiguous,  and  that  the 
ambiguity  was  patent,  and  the  deed  void.  The  description  was  im- 
perfect,  and  standing  alone  might  not  be  sufficient  to  identify  the  land, 
but  other  proper  evidence  was  admissible  to  show  the  boundaries  and 
prove  its  identity.  Evidence  considered  and  held  sufficient.  McCoUum 
V,  Buclcner's  Orphans^  Home,  348, 

3.  The  contention  that*a  presumption  of  a  deed  should  never  be  indulged  in 

any  case  unless  there  is  in  evidence  a  deed  or  other  writing  npon 
which  to  base  it,  is  not  sound.    Id, 

4.  Where,  in  trespass  to  try  title,  defendant  sought  to  defeat  plaintiff's  title 

by  showing  an  outstanding  title,  and  to  that  end  sought  to  show  by 
circumstances  the  execution  and  delivery  of  a  deed  from  the  original 
grantee,  and  plaintiff  claimed  under  a  deed  from  the  administrator  of 
the  original  grantee,  evidence  that  the  latter  died  in  1843;  that  sub- 
sequent to  the  alleged  sale  he  asserted  ownership  and  sold  to  another; 
that  in  1884  the  administrator  was  appointed  and  qualified;  tiiat  the 
land  was  inventoried;  that  public  notice  was  given  of  its  sale  and  the 
sale  was  at  auction;  that  the  administrator's  deed  and  others  con- 
stituting plaintiff's  claim  were  recorded;  that  one  party  through  whom 
plaintiff  claimed  paid  the  taxes  for  several  years,  and  that  there  had 
been  an  entire  want  of  any  ownersliip  asserted  by  the  alleged  purchaser 
or  any  one  claiming  under  him,  was  sufficient  to  authorize  a  charge 
permitting  the  jury  to  presume  the  execution  and  delivery  of  a  deed 
reconveying  the  land  from  the  prior  purchaser  to  the  decedent  or  to 
his  administrator  prior  to  the  latter's  deed.  Id, 

5.  Where  the  description  in  a  deed  gave  the  length  and  direction  of  three 

lines  running  from  the  beginning  point  south,  thence  east,  thence 
north  to  a  well  defined  point,  thence  calling  to  go  "west  and  south  far 
enough  to  include  the  400  acres"  conveyed,  it  was  manifest  from  the 
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calls  west  and  south  that  it  was  ihtended  to  convey  400  acres,  and  it 
appearing  that  a  line  running  from  the  northeast  comer  only  such 
distance  west  as  that  a  line  running  south  from  the  northwest  corner 
would  reach  the  beginning  point  w^d  not  embrace  400  acres  within 
the  boundaries  described,  and  that  in  order  that  the  tract  should 
extend  far  enough  west  to  include  the  Quantity  it  was  necessary  to 
run  from  the  northeast  comer  a  certain  aistance  which  would  carry  it 
far  beyond  the  point  where  a  line  running  south  would  reach  the 
beginning  point,  but  that  a  line  run  that  distance  from  the  northeast 
comer,  thence  a  certain  distance  to  the  south  boundary  of  the  original 
survey  would  include  the  quantity  but  would  need  another  call  east 
with  such  south  boundary  to  close  the  survey,  it  was  4>bvious  that  such 
a  call  was  inadvertently  omitted  and  could  be  supplied  with  reasonable 
certainty,  and  the  description  was  sufficient  to  identify  the  land  and  to 
pass  the  title.    Tompkins  v,  Thomas^  440. 

Existence  and  limits  of  city.    See  Municipal  CorporatUm,  2,  S,  4* 

Mlay. 

In  filing  motion.     See  Veto  Trial,  1, 

In  filing  record.    See  Practice  on  Appeal,  P. 

3>eliTery. 

Of  promissory  note.     See  Notes,  1,  2. 
Of  chattels  sold.     See  Sale,  1. 

DepotitloiL 

Curing  irregularities  in  return.     See  Evidence,  41. 

Descent  and  IMstribntion. 

Distribution   by  Probate   Court.     See  Administration,   2-5, 

Of  homestead  of  family.    See  Homestead,  2. 

Of  wife's  estate.    See  Wife^s  Separate  Property,  J,  2. 

Bescrlption. 

Of  land  In  notice  by  publication.     See  Citation,  4, 

Of  land  in  conveyance.    See  Deed,  2,  5, 

Of  land  in  judgment  for  partition.     See  Judgment,  S,  4,  5. 

Bireeton. 

Employm^t  for  corporation.     See  Corporation,  5. 

Bisoorered  Peril. 

Charge  upon.     See  Instructions  to  Juries,  SO;  Negligence,  20,  SG. 
Pleading  held  sufiicient.     See  Negligence,  Sh 
Evidence  raising  issue.     See  Negligence,  So, 
Person  lying  on  track.    See  Negligence,  S8,  S9, 
Person  walking  near  track.     See  Negligence,  42. 

JMsoretion. 

To  discharge  disabled  juror.    See  Practice  in  Trial  Court,  S. 

Dtaqnalifioation. 

Of   notary   public      See    Acknowledgment,   2. 

District  Conrt. 

Judgment  for  administrator.     See  Administration,  2. 

JMstriot  Judge. 

Suit  in  another  district.    See  Injunction,  .$. 
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Facts  authorizing  warrant.    See  Landlord  and  Tenant,  4,  5. 

Divorce. 

1.  Where,  in  a  suit  by  the  wife  for  divorce,  the  petition  alleged  the  statutory 

ground  that  the  defendant  had  left  plaintiff  for  the  period  of  three 
years  with  the  intention  of  abandonment,  and  that  she  was  a  bona  fide 
inhabitant  of  the  county  and  State  where  the  suit  was  brought  and  had 
resided  there  for  six  months  next  preceding  the  filing  of  the  petition, 
and  that  defendant's  residence  was  unknown,  it  was  error  to  sustain  an 
exception  to  the  petition  and  dismiss  the  suit  on  the  ground  that  it 
alleged  that  defendant's  residence  was  unknown  and  service  was  by 
publication  in  terms  of  the  statute  of  this  State,  and  therefore  the 
courts  of  this  State  were  without  jurisdiction.    Qriffln  v.  Origin,  619. 

2.  Where  the  allegations  of  the  petition  of  the  wife  for  divorce  showed  the 

matrimonial  domicile  to  be  in  the  county  in  this  State  where  the  suit 
was  brought  and  that  the  husband  had  wrongfully  abandoned  her  for 
the  purpose  of  avoiding  his  marital  obligations,  by  such  abandonment 
he  relinquished  his  marital  control  and  gave  up  the  power  and  authority 
over  her  which  alone  makes  his  domicile  hers,  and  in  such  case  she 
must  be  treated  as  having  her  domicile  ill  this  State  for  the  purpose  of 
the  dissolution  of  the  marriage;  and  a  decree  of  divorce  rendered  at 
such  matrimonial  domicile  upon  service  by  publication  will  be  binding 
upon  both  parties  and  entitled  to  recognition  in  other  States  by  virtue 
of  the  full  faith  and  credit  clause  of  the  Constitution  of  the  United 
States,  even  if  it  appeared  that  the  husband  had  acquired  a  new  domi- 
cile.    Id. 

Domicile* 

As  affecting  jurisdiction.    See  Divorce,  1,  2, 

Xamingi. 

Of  married  woman.    See  Community  Property,  5. 
Diminished  capacity.     See  Damages,  26;  Pleading,  29. 
Of  deceased  person.    See  Evidence,  ^2. 

Slectlon  of  Remedies. 

Forfeiture  of  devise  by  contesting  will.    See  Wills,  2,  S, 

Slcctricity. 

Injury  by  electric  shock.     See  'Negligence,  10,  11,  12;  Pleading,  17. 
Communication  by.    See  Telegraph  and  Telephone,  J-4. 

Emancipation. 

Of  minor  by  parent.    See  Minors,  1, 

Sqnitable  lien. 

By  subroeation.    See  Administrator's  Sale,  8. 

1.  The  foundation  of  every  equitable  lien  is  a  contract,  express  or  implied, 

which  deals  with  or  operates  upon  some  specific  property.  The  contract 
must  be  made  by  some  authorized  person  or  arise  by  implication  from 
his  acts,  or  if  made  by  some  unauthorized  person  it  must  be  ratified  by 
the  person  to  be  affected  by  it.     Tivion  v.  Nicholson,  43. 

2.  An  unauthorized  person  can  not  create  a  lien  on  the  property  of  a  minor 

by  a  sale  of  such  property  to  a  person  who  has  notice  that  the  sale 
was  without  authority;  and  the  subsequent  application  of  the  proceeds 
of  the  sale  by  such  person  to  the  benefit  of  the  minor  would  not  create  an 
equitable  lien  on  the  property  so  sold.    Id, 

Xstatet  of  Decedents. 

Right  of  possession.     See  Administration,  1, 

Control   after  distribution.     See  Administration,  2S, 

Sale   of   property.      See   Administrator's   Sale,   1-8, 
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Of  heirs  by  act  of  administrator.    See  Administrator's  Sale,  7. 

By  judgment.     See  Homestead,  8. 

From  claiming  title.    See  Vendor  and  Purchaser,  6,  7. 

Eridenoe. 

Burden  of  proof.  See  Administrator's  Sale,  5;  Contract,  4!  False  Imprisonr 
ment,  1;  Instructions  to  Juries,  4/  Insurance,  4/  "Negligence,  20;  Notice, 
J;  Partnership,  S. 

Showing  objection  made.    See  Assignment  of  Error,  i. 

Wrongful  levy.     See  Attachment,  i-lO,  9 

Statement  under  proposition.    See  Briefs,  8,  9,  11, 

Proving  real  consideration.    See  Consideration,  1, 

Intent  of  parties.    See  Contract,  2. 

Excuse  for  nonperformance.    See  Contract,  4, 

Custom  as  affecting  agreement.    See  Contract,  IS. 

Of  value  of  property.     See  Damages,  2,  S. 

Absence  of.    Bee  Damages,  9. 

Demand  for  autopsy.    See  Death,  6. 

Identifying  land  described.    See  Deed,  2. 

Explaining  written  contract.     See  Mistake,  8, 

Attacking  corporate  existence.    See  Municipal  Corporation,  2, 

Inference  to  be  drawn  by  jury.    See  Negligence,  2. 

Instructing  verdict.     See  Nuisance,  6, 

Showing  result  of  nondelivery.    See  Telegraph  and  Telephone,  2, 

Contest  of  will.     See  Wills,  4. 

Impeachment  by  cross-examination.    See  Witness,  2, 

1.  Where  arrest  was  without  authority  at  the  time  it  was  made,  the  com- 

plaint, information  and  warrant  of  arrest  issued  afterwards  were  not 
inadmissible  in  evidence  to  justify  or  mitigate  the  unlawful  act.  Gold 
V,  Campbell,  270. 

2.  Testimony  as  to  the  declarations  of  one  not  in  possession  of  the  land  in 

controversy  to  the  effect  that  he  owned  said  land,  is  properly  excluded 
upon  objection  that  said  testimony  is  hearsay.    Bennette  v.  Collins,  16. 

3.  Expressions  of  present  suffering  are  admissible  in  proof  thereof,  and  if 

such  admission  was  erroneous,  it  was  rendered  harmless  where  after- 
wards withdrawn  from  the  jury  by  the  court.  Tewas  Mid.  R.  Co.  v. 
Qeraldon,  72. 

4.  A  party  will  not  be  heard  to  complain  of  the  admission  of  evidence  when 

ne  has  permitted  like  evidence  to  be  introduced  without  objection. 
Houston  d  T.  C.  R.  Co.  v.  Malloy,  490. 
6.  No  error  appeared  in  refusing  to  require  a  categorical  answer  of  "yes''  or 
''no"  to  a  question  on  cross-examination  which  was  substantially 
answered  otherwise,  and  which  was  upon  immaterial  matter.  Missouri, 
K.  d  T.  Ry.  Co.  of  Tew.  i?.  Neiser,  460. 

6.  Where  a  witness  had  evidently  answered  under  a  misapprehension  of  the 

meaning  of  the  question,  a  further  question  directed  to  the  ascertaining 
of  what  the  witness  in  fact  meant^  was  not  inadmissible  because  leading. 
Id. 

7.  No  error  appeared  in  asking  a  witness,  who  had  shown  himself  qualified 

to  give  an  opinion,  as  to  the  market  value  of  hay  per  ton,  over  the 
objection  that  it  had  not  been  shown  that  there  was  a  market  value 
therefor  at  such  time  and  place.     Id. 

8.  No  error  appeared  in  permitting  a  witness  to  testify  as  to  the  intrinsic 

value  of  pasture  grass,  though  it  was  not  shown  to  have  a  market  value. 
Id. 
0.  Objections  going  only  to  the  weight  of  testimony  can  not  be  urged  against 
its  admissibility.    Id. 

10.  Injury  to  grass  and  timber  land  by  fire  is  properly  shown  by  establishing 

the  market  value  of  the  land  inmiediately  before  the  fire  and  that 
immediately  after,  the  proper  measure  of  damages  being  the  difference^ 
Id, 

11.  In  order  to  show  error  in  the  exclusion  of  evidence  the  bill  of  exceptions 
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should  disclose  what  the  answers  of  the  witnesses  would  have  been  if 
admitted.    Id, 

12.  Ko  error  appeared  in  the  exclusion  of  evidence  as  to  the  condition  of  the 

appliances  for  preventinff  the  escape  of  fire  from  a  locomotive  engine 
in  the  absence  of  proof  identifying  it  as  the  one  probably  setting  crat 
the  fire.    Id,^ 

13.  The  admission  of  evidence  not  covered  by  the  allegationB  of  the  petition, 
•  but   constituting   mere   matter   of    inducement,    is    not   grounds    for 

reversal.    Missouri,  K.  d  T.  Ry,  Co.  of  Texas  v.  Petiit,  358. 

14.  The  a#niBsion  of  improper  evidence  where  the  same  testimony  is  elicited 

by  the  complaining  partv  or  received  without  objection  on  hia  part  is 
not  ground  for  reversal   id, 

15.  Statements  by  the  yardmaster  of  a  railroad  in  explanation  of  delay  at 

his  station,  plaintiff  having  been  referred  to  him  for  information  by 
the  station  agent  and  the  declarations  being  made  by  him  in  discharge 
of  his  duties,  were  admissible  as  res  gestae.    Id, 

16.  A  witness  qualified  by  experience  with  frequent  shipments  of  cattle,  may 

testify  as  to  the  effect  upon  them  of  rough  handling  of  the  train.    /<f. 

17.  A  witness  qualified  by  sufacient  experience  in  a  shipment  of  cattle,  may 

testify  as  to  the  average  rate  of  speed  made  by  cattle  trains.    Jd, 

18.  An  objection  to  evidence  not  urged  in  the  trial  court  is  not  available  upon 

appeal.    Id. 

19.  A  witness  qualified  by  sufiScient  experience  as  a  salesman  at  stock  yards 

may  testify  as  to  the  market  price  of  cattle  of  given  description  at  a 
named  date.    Id. 

20.  A  witness  qualified  by  sufficient  experience  in  buyinjif,  selling  and  shipping 

caitle  may  testify  as  to  the  effect  which  delay  in  their  transportation 
would  have  on  their  salable  appearance  in  the  market.    Id, 

21.  Whenever  it  reasonably  appears  to  the  trial  court  that  there  is  evidence 

from  which  the  jury  may  find  a  certain  group  of  facts  to  exist,  sudi 
facts  may  be  used  as  a  hypothesis  for  a  question  to  an  expert  witness 
to  elicit  bis  opinion  thereon.  Cfalveston,  H.  d  8.  A.  Ry.  Co.  f>.  Powers^ 
168. 

22.  On  appeal  only   such  objections  to  the   admission  of  evidence  will  be 

considered  as  were  made  In  the  trial  court.  Adams  v.  Gary  Lumh.  Co^ 
478. 

23.  Objections  to  the  qualification  of  a  witness  for  his  want  of  knowledge 

of  the  matters  testified  to  was  insufiicient  to  Yaise  the  question  of  the 
relevancv  of  the  matters  to  the  issues  involved.    Id, 

24.  To  demand  reversal  for  the  admission  of  irrelevant  testimony,  appellant 

must  be  able  to  point  out  some  prejudicial  results  likely  to  follow  from 
such  error.    Id. 

25.  Testimony  of  an  expert  car  inspector,  on  cross-examination,  that  if  a  lag 

screw  is  loose  in  the  wood  to  a  point  where  the  handhold  will  pull  off 
in  the  ordinary  use  of  it,  a  close  inspection  would  disclose  such  con- 
dition, was  admissible,  over  objection  that  it  was  the  conclusion  of  the 
witness  and  an  invasion  of  the  province  of  the  jury.  San  Antonio  d 
A,  P.  Ry.  Co.  V.  Beauchampf  124. 

26.  Where  an  expert  was  asked  to  tell  the  proper  method  of  inspecting  hand- 

holds, based  on  his  experience,  and  his  reply  was  that  the  only  way  he 
ever  found  to  inspect  handholds  to  know  whether  they  were  securely 
fastened  was  to  climb  the  ladder  and  shake  them,  the  testimony  was 
admissible  over  objection  to  the  question  on  the  ground  that  it  called 
for  the  conclusion  of  a  witness  about  a  matter  not  the  subject  of 
expert  testimony.    Id. 

27.  Where  a  witness  answered  that  the  machine  in  question  was  simple  and 

easy  to  operate  and  there  was  no  obscure  or  hidden  dangers  connected 
therewith  "that  a  person  of  his  (plaintiff's)  age,  intelligence  and 
experience  would  not  likely  see,"  there  was  no  error  in  excluding  the 
clause  in  quotation,  but  it  was  error  to  exclude  the  rest  of  the  answer. 
Oulf  Cooperage  Co.  v.  Ahemathy,  13S. 

28.  Where  a  witness  testified  that  he  had  been  a  locomotive  engineer  for  seven- 

teen years  and  that  he  was  familiar  with  the  construction  of  engines  and 
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tenders  and  their  coupling  apparatus,  and  with  the  coupling  apparatus 
of  three-bar  engines,  and  then  explained  that  the  bars  were  rounded 
at  the  ends  so  that  thev  would  enter  the  sockets;  that  when  they 
so  entered  that  they  would  move  toward  each  other  with  great  force; 
that  no  inexperienced  man  should  undertake  to  couple  the  tender  to 
such  an  engine  and  that  it  would  take  three  men  to  safely  perform  such 
a  coupling;  but  on  cross-examination  it  was  elicited  that  his  testimony 
was  based  on  a  coupling  he  saw  made  with  such  an  engine  after  the 
institution  of  the  suit,  there  was  no  error  in  refusing  to  strike  out 
his  expert  opinion.  *  He  was  an  expert,  and  the  matter  pertained  to  his 
trade  or  calling,  and  the  fact  that  he  had  seen  the  coupling  made  only 
once  might  go  to  the  weight,  but  not  the  competency  of  his  testimony. 
Texas  d  N.  O.  R.  Co,  v,  McCoy,  279. 

29.  When  a  party  after  objection  to  the  testimony  of  a  witness,  brings  out 

on  cross-examination  all  the  evidence  objected  to,  he  is  not  in  a  position 
to  complain.    Id, 

30.  A  party  has  no  right  to  object  to  evidence  brought  out  in  response  to 

hift  questions  on  cross-examination.    Id,. 

31.  Where  the  witness  was  asked  to  state  how  the  plaintiff  was  with  regard 

to  remembering  and  being  influenced  by  parties,  and  would  have  answered 
that  she  was  easily  influenced,  objection  that  no  facts  were  offered  to 
show  that  she  was  easily  influenced,  was  not  well  taken ;  but  it  appear- 
ing that  the  witness  wus  interested,  that  he  had  testified  fully  as  to 
her  mental  condition,  that  two  disinterested  witnesses  testified  to  the 
fact  and  that  the  jury  did  not  accept  their  theory,  error  in  sustaining 
the  objection,  if  any,  could  not  have  affected  the  result.  Uecker  v, 
Zuercher,  289. 

32.  Testimony  held  not  to  vary  or  contradict  the  terms  of  the  written  con- 

tract.   Id,    ■ 

33.  Where  the  action  was  to  cancel  a  deed  on  the  ground,  among  others,  that 

the  plaintiff  was  of  unsound  mind  at  the  time  it  was  executed,  a  judg- 
ment of  the  Probate  Court  in  inquest  proceedings,  holding  her  non 
compos  mentis  and  appointing  a  guardian  of  her  person  and  estate, 
rendered  a  year  after  the  deed  m  question  was  executed,  was  not 
admissible.     Id, 

34.  While  subsequent  acts,  conduct,  etc.,  of  the  party  alleged  tQ  have  been 

insane  at  a  certain  time,  are  proper  evidence,  a  subsequent  judgment  in 
inquest  declaring  the  person  to  he  of  unsound  mind,  is  not.  Such  a 
judgment  is  in  no  sense  the  act  or  conduct  of  the  party,  and  to  allow 
it  to  be  used  as  testimony  would  tend  to  {he  substitution  of  the  judg- 
ment of  a  county  judge  upon  the  facts  for  that  of  the  jury  .who  were 
there    to    try    the    case.     Id, 

35.  Evidence  of  deafness  resulting  from  injury  to  the  person,  if  not  admissible 

because  not  alleged  as  one  of  the  particular  results  enumerated,  was 
receivable  in  rebuttal  as  showing  permanent  injury,  where  defendant 
introduced  evidence  to  show  that  the  injuries  were  only  slight  and 
temj^orary.  The  question  whether  such  impairment  could  ,then  be 
considered  as  an  element  of  damages  would  not  arise  on  objection  to 
the  introduction  of  the  testimony,  but  only  on  objection  to  the  charge  of 
the  court  on  damages.    Southern  Tel.  d  T,  Co,  Co,  v,  Evans,  63. 

36.  The  question  of  the  qualification  of  a  witness  to  testify  as  an  expert  must 

be  largely  left  to  the  discretion  of  the  trial  court,  and  his  decision 
will  be  held  error  only  where  abuse  of  such  discretion  appears.  The 
competency  of  the  witness  is  determined  by  the  qualincations  he 
exhibits,  and  not  by  his  own  opinion  as  to  whether  or  not  he  deserves 
to  be  called  an  expert.    Id, 

37.  Testimony  as  to  statements  of  a  telephone  operator,  in  response  to  a  re- 

quest to  call  the  house  of  E.,  who  wanted  a  physician,  that  his  telephone 
was  *'torn  up  by  lightning/'  held  admissible  as  part  of  the  res'  gestae, 
though  made  twenty-five  minutes  after  the  accident  at  E.'s  house,  an 
electrical  shock,  which  was  the  subject  of  investigation;  but  if  error, 
its  admission  was  not  ground  for  reversal  where  the  same  facts  appeared 
from  other  testimony.    Id, 
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38.  When  in  the  course  of  Ms  testimony  the  plaintiff,  in  an  action  for  penonal 

injuries,  exhibits  the  injured  parts  to  the  jury,  the  defendant  upon 
proper  request  is  entitled  to  have  a  medical  expert  of  his  own  selec- 
tion to  examine  the  parts  in  the  presence  of  the  jury  and  testify  in 
relation  thereto.    8t,  Louis  8,  W,  Ry.  Co,  of  Tex,  v.  Browning,  621. 

39.  Where  the  plaintiff  in  testifying  exhibited  the  injured  parts  of  his  body  to 

the  jury,  and  the  court  refused  the  request  of  defendant  that  a  -local 
surgeon  be  permitted  to  examine  the 'in  juries  before  the  jury  and  testify 
as  to  their  nature  and  extent^  and  it  appeared  that  the  surgeon  named 
had  examined  the  plaintiff  on  the  day  of  his  injury,  that  he  had 
examined  him  on  the  day  before  the  trial,  being  the  last  man  to 
examine  him  and  that  he  testified  fully  on  the  trial,  and  it  did  not  appear 
that  another  examination  was  necessary  to  a  full  presentation  of  all 
the  facts  in  regard  to  the  injuries,  the  ruling  caused  no  substantial 
injury  to  defendant  and  furnished  no  ground  for  reversal.    /<f. 

40.  The  demand  of  defendant  for  an  autopsy  on  the  body  of  deceased  whom 

he  was  charged  \fith  unlawfully  killing,  it  having  been  refused,  was  not 
competent  to  be  read  in  evidence  in  his  favor  before  the  jury.  Oray  «. 
Phillips,  148.       i 

41.  Where  a  deposition  was  quashed  on  motion  for  irregularities  in  the  re- 

quired indorsements  on  the  envelope  by  the  ofiScer  taking  them,  no 
error  appeared,  where  there  was  no  appearance  of  alteration,  in  having 
it  returned  to  the  officer  taking  it  and  remailed  by  him  to  the  clerk  with 
the  proper  indorsements.    Id, 

42.  Witnesses   personally  familiar  with   deceased   and   the   returns   he   was 

receiving  for  his  labor  may  testify  to  such  earnings  in  an  action  for 
injuries  resulting  from  causing  his  death.    7d. 

43.  Opinion  of  a  physician  as  to  whether  a  bullet  would  have  passed  through 

or  remained  in  the  body  of  deceased  held  properly  excluded  because, 
(l)the  inferenM  sought  to  be  drawn  from  the  answer  desired  would 
establish  no  defense  for  the  party  offering  the  testimony;  (2)  the 
opinion  of  the  witness  on  the  question  asked  was  not  competent  under 
the  facts  in  evidence.    Id, 

44.  In  the  absence  of  allegation  in  the  pleading  that  there  was  fraud,  accident 

or  mistake  in  the  execution  of  the  written  contract^  parol  evidence  is 
inadmissible  to  change  or  vary  its  terms.    Beckham  v,  Collins,  241. 

45.  Where  a  rental  contract  reduced  to  writing  bound  the  tenant  to  allow  no 

burrs  or  weeds  to  go  to  seed  upon  the  land,  testimony  that  prior  to 
the  execution  of  the  writing  the  landlord  in  a  conversation  with  tenant 
released  the  latter  from  the  obligation  to  keep  the  land  free  from  weeds 
and  burrs,  varied  the  terms  of  the  written  contract  and  was  not  admis- 
sible in  evidence.     Id, 

46.  As  between  the  parties  parol  evidence  is  admissible  to  prove  that  a  deed, 

absolute  on  its  face,  was  security  for  debt  and  therefore  a  mortgage. 
Nagle  v,  Simmank,  432. 

47.  The  sale  and  transfer  being  of  all  claims  and  choses  in  action  belonging 

to  the  estate  ''now  in  the  hands  of  the  administrator,''  the  worda  in 
'  quotation  were  open  to  explanation,  and  evidence  that  it  was  not  the 
intention  of  the  parties  that  a  certain  claim  for  an  interest  in  a  trust 
fund  in  the  hands  of  a  trustee  should  be  included  in  the  sale,  did 
not  vary  the  terms  of  the  writing,  and  was  admissible.  Routledge  v, 
Elmendorf,  175. 

48.  Where  a  deed  has  been  recorded  for  more  than  ten  ^ears  and  no  claim 

adverse  or  inconsistent  to  the  one  evidenced  by  the  instrument  has  been 
asserted  during  that  time,  the  deed  or  a  certified  copy  thereof  is  admis- 
sible in  evidence  regardless  of  whether  the  certificate  of  acknowledg- 
ment was  not  in  form  or  substance  as  required  by  law  of  this  State 
at  the  time  of  the  registration.  Gen.  Laws  30th  Leg.  p.  308.  Kin  Kaid 
V.  Lee,  622. 

49.  Where  a  certified  copy  of  a  deed  was  admissible  under  an  agreement  of  the 

parties  and  was  introduced,  error  in  allowing  proof  of  its  execution  by 
circumstances  without  proof  of  loss  of  the  original,  was  harmless.     Id, 

50.  The  issue  being  whether  or  not  a  certain  block  in  a  town  had  been  reserved 


for  residenccf  purposes  only,  deeds  to  lots  in  the'TSeiAity  of  said  block 
executed  by  the  owner  and  containing  restriotions  against  the  use  of  said 
lots  for  purposes  inconsistent  with  the  use  of  the  block  for  residences, 
were  competent  evidence.     Lotprance  t.  Woods,  234. 

51.  Where  a  street  car  company  is  charged  with  negligence  in  propelling  its 

cars  at  a  greater  rate  of  speed  than  that  allowed  by  the  city  ordinance, 
the  ordinance  is  admissible  in  evidence.  Tforthem  TeoK  Trao,  Co,  v. 
Bunt,  415. 

52.  Where  the  ordinance  granting  a  franchise  for  a  street  railway  provided 

for  a  forfeiture  in  case  the  grantee  failed  to  commence  work  of  construc- 
tion within  sixty  days  from  the  date  of  acceptance  testimony  of  the 
grantee  that  it  was  not  the  intention  of  the  city  council  that  the  physical 
work  in  building  the  railway  was  to  oommenoe  within  such  period,  was 
a  conclusion  and  inadmissible.    Spencer  v.  City  of  Paleatine,  393. 

53.  The  fact  that  the  members  of  the  city  council  knew  at  the  time  the  ordi- 

nance was  passed  that  the  rails  for  the  construction  of  the  railway  could 
not  be  procured  within  the  sixty  days,  was  immaterial,  since  the  actual 
work  of  building  the  system  could  have  been  commenced  before  the  rails 
were  received ;  and  there  was  no  error  in  excluding  testimony  as  to  such 
fact.    Id, 

64.  Where  land  agents  in  a  suit  for  commissions  fof  the  sale  of  land  based 
their  right  to  recover  upon  having  found  a  purchaser  at  the  price  and 
Upon  the  terras  authorized  by  the  ownei',  and  there  was  no  evidence  that 
the  owner  had  agreed  to  furnish  an  abstract  of  title  to  the  land,  a 
contract  in  writing  given  by  the  agents  to  a  prospective  purchaser  bind-. 
,  ing  the  owner  to  furnish  an  abstract  of  title  was  admissible  in  evidence 
in  disproof  of  plaintiff's  allegation  that  they  had  sold  the  land  upon  the 
terms  authorized  by  the  owner.    Johnson'^ d  Moran  v,  Buchanan,  820. 

55.  Where  plaintiffs  sued  for  commissions  upon  an  express  contract  concern- 
ing the  sale  of  land,  testimony  as  to  a  custom  in  the  sale  of  such 
land  was  inadmissible.  Id, 
*  50.  The  admission  of  incompetent  evidence  is  not  ground  for  reversal  where  the 
party  presenting  it  afterwards  expressed  doubts  of  its  admissibility  and 
asked  that  it  be  excluded  and  the  court  assented  thereto.  Stuhha, 
Ewecufor,  v,  Marshall,  526. 

67.  Objections  to  certain  testimony  as  a  whole,  where  only  a  part  is  objection- 

able, is  not  available  for  reversal.  The  court  was  not  required  to 
segregate  the  le^timate  evidence  from  such  as  was  inadmissible.    Id, 

68,  Where  upon  the  issue  of  the  validity  of  a  will  independent  evidence  is 

introduced  tending  to  show  undue  influence  over  the  testator  at  the 
time  of  its  execution,  it  is  competent  to  show  declarations  of  the 
testator,  both  before  and  after  the  execution  of  the  will,  indicating  his 
dissatisfaction  with  the  disposition  of  the  property  made  thereby  for  the 
purpose  of  showing  the  state  of  his  mind  and  the  effect  of  the  undue 
influence  exercised  upon  him.  Id, 
SO.  Where  a  witness  testified  to  the  market  value  at  destination  of  mules  killed 
during  transportation,  objection  that  the  witness  had  not  qualified 
himself  to  so  testify  came  too  late  after  the  close  of  the  testimony  and 
the  opening  argument  for  the  plaintiff,  in  the  absence  of  excuse  for 
not  making  it  more  promptly.  Oulf,  C,  d  8,  F,  Ry,  Co,  v,  Qillespie  d- 
Carlton,  593, 

60.  Testimony  pf  a  witness  that  mules  killed  in  transportation  were  of  the 

value  of*  $200  each  at  destination,  was  sufiicient  to  authorize  the  sub- 
mission of  the  issue  of  damages,  although  he  had  not  qualified  himself 
to  testify.    Id, 

61.  Where  a  witness  testified  in  chief  that  he  knew  the  market  value  of  mules 

at  N.  and  that  the  market  value  of  the  mules  in  question  at  that  place 
was  a  certain  sum,  but  on  cross-examination  testified  that  he  had  not 
bought  or  sold  any  mules  at  that  place,  had  not  seen  any  sold,  was  not 
advised  as  to  market  quotations  at  such  time  and  place,  and  that  the 
only  knowledge  of  such  value  that  he  had  was  what  one  man  who  came 
Vol.  UV  Civil— 44. 
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to  liim  to  buy  mules  Iiad  told  him,  it  was  error  to  deny  a  motion 
to  strike  out  his  testimony  promptly  made.    Id, 

62.  Where  counsel  for  the  plaintiff,  seeing  that  the  latter  in  testifying  stopped 

and  apparently  thought  or  studied  before  answering  questions,  asked  why 
he  did  so,  and  the  answer  was  that  he  did  not  know  any  reason  except 
that  his  mind  was  not  so  accurate  as  it  was  before  he  was  hurt,  objec- 
tion on  the  ground  that  the  explanation  was  self-serving,  and  it  wis 
for  the  jury  to  determine  from  the  appearance  of  the  witness  and  his 
manner  his  credibility  and  the  weight  of  his  testimony,  was  properly 
overruled.     Houston  d  T,  C  R.  Co.  v,  Shapard,  597. 

63.  Photographs  of  the  bones  of  the  plaintiff's  injured  leg,  taken  with  an  X-'Raj 

instrument  were  admissible  m  evidence  in  connection  with  the  testi- 
mony  of  an  expert  that  the  instrument  used  was  a  correct  one  of  the 
kind  and  had  been  frequently  used  by  the  witness.    Id. 

64.  It  is  a  matter  of  common  knowledge  that  photographic  views   of  the 

bones  of  a  living  body  by  means  of  the  X-Ray,  when  properly  taken, 
accurately  represent  what  thev  purport  to  show,  and  the  courts  may 
take  cognizance  of  the  fact.    I(L 

65.  Where  the  defendant  was  examining  Its  witness,  and  ooimsel  for  the  plaintiff 

stated  that  he  did  not  object  to  a  question  and  answer  but  thought  the 
question  improper,  a  remark  by  the  court  that  he  did  not  think  that  the 
question  was  proper,  afterwards  explaining  that  he  meant  that  the 
evidence  was  inadmissible,  was  improper  but  not,  under  the  evidence, 
reversible  error.    Id, 

Xzeontion  Sale. 

Of  mortgaged  property.    See  Sales^  8, 

1.  The  penaltv  of  twenty  percent  of  the  value  of  the  property  levied  on,  pre- 

scribed by  article  2381,  Rev.  Stats.,  for  failure  on  the  part  of  a  bidder 
at  execution  sale  to  comply  with  his  bid,  is  for  the  benefit  of  the 
plaintiff  in  execution.  But  to  the  defendant-  alone  belongs  the  right  of 
action  to  recover  from  such  bidder  the  difference  between  the  amount 
of  his  bid  and  the  amount  for  whfch  the  property  may  be  sold  at  a 
second  execution  sale.    Shanley  «.  York,  214. 

2.  At  an  execution  sale  imder  a  judgment  in  favor  of  S.  and  against  T.,  the 

land  levied  on  was  bid  in  by  K.  who  failed  to  comply  with  his  bid. 
S.  sued  K.  for  the  statutory  penalty  of  twenty  percent  of  the  value  of 
the  property  and  the  difference  between  the  amount  of  said  bid  and  the 
amount  for  which  the  land  sold  at  a  second  execution  sale,  and  recovered 
judgment  for  and  collected  both  amounts.  Held,  the  amount  collected 
by  S.  for  the  difference  between  the  amounts  of  the  two  bids,  being  in 
equity  the  property  of  Y.,  the  defendant  in  execution,  should  be  applied 
as  a  credit  on  the  lud^ent  against  Y.,  and  a  court  of  equity  will  enforce 
such  application  by  injunction.     Id, 

Exemplary  Bamagres. 

For  suing  out  distress  warrant.    See  Damages,  IS,  H, 
Advice  of  counsel.    See  Damages,  15, 

Experts. 

As  to  value.    See  Evidence,  7,  8, 19,  60, 

Effect  of  rough  handling  on  cattle.     See  Evidence,  16, 

Usual  speed  of  train.    See  Evidence,  17,  * 

Effect  of  delay  in  transportation.    See  Evidence,  20, 

Hypothetical  question.     See  Evidence,  21, 

Objection  to  qualification.     See  Evidence,  28. 

Conclusion  of  witness.    See  Evidence,  25, 

Proper  method  of  inspection.     See  Evidence,  26, 

Proper  method  of  coupling.     See  Evidence,  28. 

Mental  capacity.    See  Evidence,  81, 

Qualifications  of.    See  Evidence,  86,  61. 

Examination  of  person  by  physician.     See  Evidence,  88,  89, 

Effect  of  gunshot  wounds.    See  Evidence,  48, 


Vblte  ZmprlsoAment. 

Damages  recoYerable.    See  Damages^  18. 
Liability  of  bondsmen*    See  Bherilfs  Bond,  1, 

!•  False  imprisonment  consists  in  imposing  by  force  or  threats  an  unlawful 
restraint  upon  a  man's  freedom  of  locomotion.  It  is  only  necessary 
tbat  the  individual  be  restrained  of  his  liberty  without  any  sufficient  legal 
cause  therefor,  whether  by  words  or  acta  which  he  fears  to  disregard. 
Any  arrest  or  detention  of  a  person  is  presumed  to  be  unlawful,  and 
the  burden  is  upon  the  person  making  the  arrest  or  causing  the 
detention  to  show  that  it  was  lawful.    Oold  v.  Camphell,  269. 

2.  In  an  action  against  a  sheriff  and  his  bondsmen  for  damages  for  false  im- 
prisonment, where  it  appeared  that  the  plaintiff  was  arrested  without 
warrant  in  his  own  place  of  business  upon  the  verbal  statement  of  a 
third  party  that  plaintiff  had  defrauded  him  in  a  sale  of  goods,  evidence 
considered  and  held  insufficient  to  Justify  the  arrest  without  warrant 
under  any  provision  of  the  Code  of  Criminal  Procedure  of  this  State 
or  any  ordinance  of  the  city  where  the  arrest  was  made.    Jd. 

Venoes. 

Gates  of  farm  crossing.    See  Railways,  12-H, 

Vflbkg. 

Evidence  on  Judgment  on  service  by  publication.    See  Citation,  6, 

Nunc  pro  tunc  order.     See  Citation,  7. 

Delay  in  filing  record.     See  Practice  on  Appeal,  D. 

"Sinai  Judgment. 

That  plaintiff  take  nothing.     See  Practice  on  Appeal,  5. 

Sire. 

Condition  of  locomotive.    See  Evidence,  12. 

Permitting  escape  of.     See  Inatructiona  to  Juries,  J.^;  Railicays,  7- JO, 

Voreeiofure. 

Of  tax  lien.    See  Somestead,  8,  9;  Tax  Sale,  5,  6, 
Of  mortgage.    See  Sales,  2,  S. 

Voreign  Law. 

Preamned  same  as  that  of  forum.    See  Appeal,  3;  Deed,  J, 

Arcible  Entry  and  Detainer. 

Appeal  from  Judgment.    See  Judgment,  7. 

Absence  of  contract  of  lease.    See  Landlord  and  Tenant,  2, 

7oTfeitnre. 

Of  franchise  granted  by  city.    See  Contract,  15;  Franchise,  1. 
Of  charter  of  corporation.    See  Corporations,  1-Ji, 
Of  devise,  by  contest  of  will.    See  Wills,  2~i, 

X!ranolLifte. 

Kevocation  by  city.     See  Damages,  9. 

Forfeiture  by  failure  to  construct.  See  Evidence,  52,  6S. 
!•  Where  an  ordinance  granting  franchises  for  a  street  railway  and  a  light 
and  power  plant,  prescribed  conditions  under  which  the  rights  should 
be  forfeited,  but  contained  no  provisions  for  forfeiture  by  the  city,  the 
rights  thereby  conferred  became  vested  on  acceptance  by  the  grantees, 
and  could  only  be  declared  forfeited  by  a  court  of  competent  jurisdiction 
in  a  suit  for  that  purpose;  and,  for  that  reason  an  attempted  forfeiture 
by  the  city  council  did  not  destroy  the  franchise  or  give  an  action  by 
\he  grantees  against  the  city  for  the  value  of  the  franchises.  Spencer 
V.  City  of  Palestine,  392. 
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In  obtaining  wife's  aeknowIe^Rnent.    Bb^.  AehnoieUdgment,  1, 

In  procaring  judgment.    See  Bill  of  Ref^ew,  1,^2, 

Jkgent  adverwly  interested*    Bee  Contract,  IZ. 

In  obtaining  deed.    Gee  Insanity,  S^ 

Bescission  by  reason  of.    See  fiesoiMton,  1-^;  Vendor  and  Purohaaer^  4* 

By  expulsion  from  depot.    See  Damages,  16,  - 
Physical  injuries  resnlting  from.     See  Damages,  22,  22, 

Vnadamental  Xrror. 

1.  A  judgment  based  upon  pleadings  which  affirmatively  show  thai  the  ease 
made  by  the  party  in  whose  favor  the  judgment  is  rendered  is  not 
founded  in  justice  and  in  law  should  be  reversed  for  fundamental  error 
notwithstanding  tbe  appellant  in  such  case  has  failed  to  present  an 
assignment  pointing  out  the  error.  Montgomery  v.  Peach  Biver  Lumh, 
Co,,  143. 

Qaniihment. 

Conflicting  rights  to  fund.    See  Bankruptcy,  6, 

1.  Garnishment  proceedings  are, purely  statutory  and  ean  not  be  extended 

beyond  reaching  the  effects  of  a  defendant  in  a  suit  for  debt  in  the 
garnishee's  hands.  The  writ  g^ves  the  creditor  a  lien  on  the  debt  in 
so  far  as  it  restrains  the  garnishee  from  paying  it  over  to  the  original 
debtor,  but  no  further.     "Wilson  Bdw,  Co,  v.  Duff,  285. 

2.  Service  of  the  summons  on  the  garnishee  renders  him  liable  to  plaintiff 

from  the  time  of  service  for  all  debts  owing  by  him  to  defemlant  at 
the  time  of  service;  and  he  can  not  escape  liability  to  the  plaintiff 
therefor  by  afterwards  paying  it  to  defendant  or  any  one  else.  Id, 
8.  A  railway  company  settled  a  suit  by  the  debtor  and  authorized  his  attorney 
to  draw  for  the  amonn^  which  he  did  on  April  ?.,  1903,  and  received 
the  amount  on  April  14,  the  draft  being  paid  by  the  company  on  April  13. 
On  April  4,  1903,  the  plaintiff  sued  the  debtor  and  sued  out  a  writ  of 
garnishment  against  the  company  which  was  s«^ed  on  its  looal  agent 
on  the  same  day,  but  the  treasurer  had  paid  the  draft  before  he  or 
any  officer  had  notice  of  service  of  the  writ  on  the  local  agent,  the 
latter  having  failed  to  notify  them.  On  April  10,  the  debtor  in  payment 
of  debts  drew  an  order  in  favor  of  the  Hardware  Company  and  an 
order  in  favor  of  another  creditor  on  his  said  attorney,  both  to  be 
paid  when  the  latter  received  the  money  from  the  railway  company, 
the  latter  order  being  assigned  to  the  Hardware  Company  and  both 
orders  were  presented  to  the  attorney  on  April  16,  and  left  with  him. 
On  April  16,  the  plaintiff  in  garnishment  sued  out  a  writ  .of  garnishment 
against  the  attorney,  and  it  was  served  on  the  same  dav  after  he  had 
received  the  orders  Held,  that  the  money  paid  by  the  railroad  company 
to  the  attorney  was  the  money  of  the  debtor,  whose  right  to  it  was  not 
affected  by  the  writ  sued  out  against  and  served  on  the  railway  company, 
that  is,  no  lien  extended  to  the  money  in  the  hands  of  the  attorney 
after  it  had  been  paid,  and,  the  execution  and  delivery  of  the  two 
orders  prior  to  the  service  of  the  writ  of  garnishment  on  the  attorney 
being  an  absolute  assignment  and  transfer  of  the  debtor's  interest  is 
the  fund  in  the  attorney's  hands,  the  Hardwars  Company  waa  entitled 
to  the  money  so  assigned  it  as  against  the  plaintiff  in  garnishments    Id, 

Gift 

Of  land  by  husband  to  wife.    See  Community  Property,  2, 
Property  acquired  by.     See  Community  Property,  S, 
Intended  but  not  consummated.     Bee.  Independent  Eweoutor,  i. 

Good  Taith. 

In  settlement  of  claim.     See  Compromise,  1. 

In  sale  of  liquor  to  minor.    See  Intoxicating  Liquors,  1, 
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Gvaianty.  

" ~ Indenmilor  as  party.  '  Bee  ParUeg;-!.'' 

OvarAiaa.  and  Ward. 

AppeaMrom  ord^er  of  opiMintment.    See  Inmnity^  i. 

'"'     *  Juagmeiit  oh  Bond.    See  Steniiea,  1.     '      \  

-l.Triie  ijinardian  can  not  i)e  allowed  xsnMlit  for  expenditures  in  the  education 

-'   and  maiiiteffance  of  the  ward  ^thout  direction  of  the  court  and  in 

excess  of  the  clear  income  of  the' estate.      (JEtev.  Stats;   art.   2630.) 

WhiifiEld' v.' BurreJt,  6D7. 

'2:  A  guardian  who  fails  to  nJae  reasonablerdiHgence  to  loan  the  money  of  the 

•    ward  (Rev.  Stats,  art.  2630)   hut  makes  personal  use  of^he  same,  is 

properly  charged  ^th  intnrest  thereon^  at  the  rate  of  10  percent  from 

the  time  he  so  neglected  to  loan  it.    Id. 

3«  A'  guardian  was  properly  refused  credit  for  the  expenses  of  a  trip  to 

Washington  incurred  before  he  .qualified  as  guardian  and  made  not  solely 

'   in  the  interest  of  the  minor's.    Id,- 

4.  Four  out  of  fiTeheiris  had  released  their  interest  in  «  vendor's- lien  note 

belonging' 1»  an .  estate, '  and  the  independent  exeeutoxs  of  the  estate 

had  attempted  to  release  the   interest  of  the  estate;'  the '  fifth   heir 

*    '   was- of  Ulisound'mind.    Held,  the  guardian  df -the  non  ooinpoS  Was.  the 

proper  party  to  siie  to  reooyer'tb^  interest  of  his  ward- Sn- Said  note. 

healy  if.  Shepherd,  SO.  

6.  Any  attempt  by  a  guardian  to  convey  the-estate  of  his  ward  without  an 
'     order  of  l^e  Probate  Court  to  d6  so.  and  witboilt  any  oonsideration 
therefoV,'  is  absolntety  Void.    /li. 

Harsiiess  Krror. 

Argument  withdrawn  on  objection.    &e9  Argument  of  i^foutisel,  S. 

Instructions  to  disregard.    S&&  Argument  ^f  Counsel,  6, 

Evidence  withdrawn.    See  Evidence,  S, 

•Proof  introduced  by  oomplainaBt.    See  Evidence,  df«  ,.       •*    ^ 

Questions  substantially  answered.    See  Evidencsi  S, 

Clerical  error  in  charge.     See  Instrudione  io/juriegj  1, 

Not  affecting  result.  -  See  Limitation,  7;  Statement  t>f  Sacte,  dL 

1.  The  Appellate  Court  will  look  to.  tlie  state' of  the  proof  in  determining 

whether  seme  slight  error  either  of  law  or  procedure  is  harmless^  and 
the  fact  l^t  tho  evidence  strongly  preponderates  in  favor  .of  the  verdict 
is  of  weight  in  such  an  inquiry.-  Houston  d  T,  C^  R.  60.  v.  Shapard,  506. 

2.  Where  in  a  suit  to  cancel  a  deed  6a  the  ^ound  that  the  grantor  was  of 

unsound  mind,  error,- if  any,  in  refusing,  to  strike  ^ut  pleading  of 
-  ^fendant  setting  up  ratification,  became  immaterial  when  the  issue 
of  ratification  was  not  submitted.     Ueeker  v.  Zuereher,  2A^^ . 

3.  Where  the  only  negligence  alleged  in  plaintiff's  petition  as  a  -ground  of 

recovery  was  that  of  £.,  a  foreman  under  whom,  ka  was  working,  a 
charge  that  the  laborers  engaged  other  than  £.  were  fellow  servants 
of  plaintiff  for  whose  negligence  the  master  was  not  responsible,  waa 
not  prejudicial  to  plainti£  Meott  v.  St.  Louie  &.W..Ry.  COk  of  Teos.,  64. 

Sein. 

.„       After  administration  granted.    See  Administration,.!,  t,  4- 

Estoppel  by  acts  of  administrator.    See  AdminietratofB  Bate,  T, 
Inheritance,  .of  homestead.    See  Homestead^  2. 

Highwayt. 

Dedication  and  acceptance.     Bee  Streets,' 1. 

Hoauestead.  -  -  ■    -  - 

'  Intention  in  conveying.    See  Instntctions  to  Juries,  22.      -  - 

Immaterial  issue.     Bee  Suhrogatioh,  i. 
Assumption  of  debt.     Bee  Vendor  and  Puf^kaser,  S. 
1.  Before  an  intention  to  return  will  prevent  dne's  rcteoval  Iresn  his  home- 
'  staid  from  constituting  an  abandonment  of  such- place  Us  his  home- 
stead, such  intention  to  return  must  continue  all  the  time. till  adverse 
interests  accrue.    Lynch  v,  MoOoum,  300, 
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HoaiMtMtd— CMrfiNiMd. 

2.  Upon  the  death  of  the  mother  intestate,  her  children  inherit  her  oonmranitj 

interest  in  the  homestead  subject  to  the  homestead  interest  of  the 
father,  and  at  his  death  they  are  entitled  to  a  partition  and  to  have 
their  interest  set  apart  to  them.     Maasie  v,  Maasie,  617. 

3.  Where,  in  trespass  to  try  title,  the  defendants  plead  that  the  land  in  which 

glaintiff  claimed  an  interest  was  and  for  many  years  prior  thereto 
ad  been  their  homestead,  and  that  the  deed  under  which  plaiatiff 
claimed  was  in  fact  a  mortgage,  held: 

( 1 )  In  order  to  meet  such  issue  plaintiff  should  haye  plead  that  he 
was  an  innocent  purchaser  of  said  land  for  value  by  reason  of  the  deed 
executed  by  defendants.- 

(2)  A  mortgage  upon  the  homestead  is  a  nullity  and  should  he  so 
adjudged  without  reouiring  the  mortgagor  to  pay  the  debt. 

(3)  The  recital  in  the  deed  was  not  enough  to  prove  payment  of 
the  consideration  named  therein.    McAdoo  v.  WiUiafns^  662. 

4.  The  fact  that  the  husband  is  given  the  right  to  repurchase  the  homestead 

within  a  certain  time  and  at  a  certain  price  would  not  give  the  wife 
a  right  to  set  aside  a  conveyance  of  the  same,  otherwise  valid,  in  which 
she  joined.    Biringfellow  v,  Braselton,  1. 

5.  Where  the  husband   and   wife  sought  to  cancel  a   deed  conveying  the 

business  homestead  and  absolute  on  its  face  on  the  ground  t£it  it 
was  a  mortgage  a  charge  that  if  they  intended  to  mtSLe  an  absolute 
deed  to  the  property,  yet  if  the  wife  understood  at  the  time  she 
signed  and  acknowledged  it  that  they  had  the  right  ''as  explained 
by  the  notary^  upon  the  payment  back  of  said  sum  of  money  to  hare 
the  property  reconveyed  to  them,  to  find  for  the  plaintiffs,  was  not  sab- 
ject  to  objection  as  being  on  the  weight  of  evidence,  both  the  wife  and 
the  notary  who  had  no  interest  having  testified  that  such  explanation  was 
made  to  her  by  him  and  their  testimony  being  undisputed.  Nagle  r. 
Simmank,    432. 

6.  The  mere  fact  that  the  husband  and  wife  did  not  intend  by  their  deed, 

which  was  absolute  on  its  face,  to  convey  the  absolute  title  to  the 
business  homestead  but  only  to  secure  the  debt,  would  not  determine  the 
character  of  the  conveyance  if  the  grantee  understood  and  accepted  the 
deed  as  an  jabsolute  conveyance  in  payment  of  his  debt.    Id, 

7.  Where  husband  and  wife  executed  a  deed  of  trust  on  the  homestead  to 

secure  a  loan  for  the  purpose  of  taking  up  or  extending  vendor's  lien 
notes  and  a  mechanic's  lien,  with  the  understanding  that  these  were 
to  be  assigned  to  the  mortgagee,  and  the  notes  and  lien  were  so 
assigned  together  with  the  superior  title  of  the  vendor,  the  mortgagee 
became  subrogated  to  all  the  rights  arising  from  these  liens  and  was 
vested  with  the  superior  title,  and  the  deed  of  trust  was  not  void. 
Blair  v.  Guaranty  B.  L.  d  Inv,  Co.,  443. 

S»  The  husband  and  wife  having  submitted  to  a  judgment  foreclosing  the  lien 
under  the  deed  of  trust,  and  the  mortgagee  having  become  the  purchaser 
at  the  foreclosure  sale,  one  claiming  under  a  judgment  against  the 
mortgagors  foreclosing  a  lien  for  tioces,  could  not,  in  a  suit  by  the 
mortgagee  to  enforce  the  right  of  redemption,  set  up  the  claim  that  the 
deed  of  trust  was  void  l^ause  of  the  homestead  character  of  the 
property.  The  judgment  established  conclusively  both  the  debt  and 
the  lien.    Id, 

9.  In  an  action  to  foreclose  a  deed  of  trust  on  homestead  property  it  was 
unnecessary  to  allege  in  the  petition  the  facts  which  rendered  the  lien 
valid,  unless  to  meet  a  defense  that  the  property  was  the  homestead 
of  the  mortgagors.  Id, 
10.  The  proposition  that  the  homestead  claim  of  the  surviving  wife  in  the 
property  of  the  deceased  husband  is  superior  to  any  lien  of  which  the 
wife  had  no  notice  at  the  time  of  the  husband's  death,  is  not  sound. 
If, the  lien  asserted  be  a  valid  one,  it  is  immaterial,  as  against  the 
homestead  claim  of  the  surviving  wife,  that  she  had  no  notice  of  its 
existence  prior  to  the  death  of  the  husband.  Mtmroet  Admrw,,  «.  Jfttsroe, 
320. 
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KulMoid  and  Wife. 

Batification  of  wife's  acts.     See  Aiiachment,  9. 

Execution  against  husband.    See  Cloud  on  Title,  J, 

Matrimonial  domicile.    See  Divorce,  J,  2, 

Rights  of  surviving  wife.     See  Homestead,  10. 

Wife  as  attorney  tor  husband.     See  Married  Woman,  1, 

Separate  estate.    See  "Wif^a  Separate  Property,  1,  2. 

Impeaehment  of  Witness. 

Criminal  charge.    See  Witness,  1,  2, 

Xnonnbrftnce* 

Warranty  against.    See  Insurance,  Fire,  1,  2,  S. 

Indemnity, 

Contract  for  collection  fees.    See  Atiomey*a  Fees,  2, 
Recovery  over.    See  Death,  2;  Joint  Wrongdoers,  l-i» 
Interpleader.    See  Parties,  i. 

Independent  Exeentor. 

Suit  to  recover  estate.  See  €hiardian  and  Ward,  4* 
1*  A  testator  having  failed  to  make  any  provision  in  his  will  for  consum- 
mating an  intended  donation  to  a  church,  his  executors,  although  acting 
independentlv  of  the  Probate  Court,  had  no  power  to  supplement  the 
provisions  of  his  will  and  supply  the  supposed  omission.  It  is  not  true 
that  independent  executors  can  do  whatever  the  testator  could  do  if 
living.     Dealy  v.  Shepherd,  80. 

2.  Where  a  vendee  sought  to  recover  over  on  a  breach  of  warranty  against 

the  independent  executrix  of  his  deceased  vendor,  who  was  the  surviving 
wife,  and  alleged  that  property  of  the  vendor's  estate  of  a  certain 
amount  had  come  into  her  hands,  of  which  there  was  still  in  her  hands 
property  of  certain  vdlue,  which  was  subject  in  her  hands  to  the  payment 
of  the  incumbrance,  and  there  was  no  allegation  that  she  was  devisee, 
and  no  attempt  to  state  a  case  upon  the  theory  that  the  property  was 
community  or  upon  the  theory  that  she,  as  executrix,  had  converted 
or  disposed  of  the  property,  the  case  made  was  one  seeking  to  charge 
her  as  executrix,  and  a  personal  judgment  against  her  was  not  sup- 
ported by  the  pleading.  That  she  was  sole  devisee  and  a  personal 
Judgment  was  prayed  for,  can  not  affect  the  question.  Lang  v.  Light, 
408. 

3.  There  is  no  limit  of  time  upon  the  right  of  a  creditor  to  bring  tuit 

affainst  an  independent  executrix  upon  the  valid  and  existing  debt 
of  the  deceased,  except  that  such  a  suit  would  not  lie  against  her  after 
she  had  fully  administered  and  disposed  of  the  estate.  Id, 
4»  Where  the  case  made  by  the  pleading  was  against  the  independent  executrix 
in  her  representative  capacity,  to  recover  on  a  warranty  of  the  decedent; 
and  there  being  no  question  as  to  the  debt  and  amount;  and  the 
evidence  showing  that  she  qualified  as  independent  executrix  in  1892; 
that  she  was  sole  devisee;  and  that  there  remained  property  coming 
into  her  hands  aa  independent  executrix  more  than  enough  to  satisfy 
tiie  debt,  without  any  termination  of  her  relation  as  executrix,  judgment 
should  have  been  rendered  against  her  as  executrix.  The  contention 
that  the  court  was  without  power  or  jurisdiction  to  render  such  a  Judg- 
ment because  of  the  lapse  oi  time,  can  not  be  sustained.  Id, 

InjuLotion. 

Sale  under  execution.    See  Cloud  on  Title,  1. 
Satisfaction  of  judgment.    See  Execution  Sale,  2. 
Public  officer.     See  Mandamus,  i. 
!•  An  action  to  stay  proceedings  at  law  must  be  brought  in  the  county  where 
such  suit  is   pending.     Kev.   Stats.,  art.,   1194,   subd.   17.     Turner  v. 
J^atterson,  581. 
2.  Injunction  to  restrain  the  bringing  of  a  suit  will  not  lie  on  grounds 
available  as  a  defense  to  the  action  when  brought.     Id, 
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3.  Injunction  can  not  be  made  to*  Berre'^he  pnrpofeB  -of  an  ftppieli]:  from  a 

judgment,  nor  lie-  on  grounds^  ^hich  complainiuit  -coiiU.~]iknre  urged  to 
defeat  its  recovery,     id.      -    .*'  -         .  '      - 

4.  The  following  affidavit  was  attached  to  a  petition  for  in  junction' presented 

to  and  granted  by  a  nonresident  district*' jiidge?  ^Yoeot  -  petitioner 
.  •  .  being  at  this  time  Utiiibte  to'  feacE  .'  . .  .  ther  judge  having 
original  jurisdiction  hereof  in  time  to  secure  the.  relief  sought  by 
reason  hereof,  brings  this  his  j>etition  and  alleges,  e^.'^  "HcSdJ 'the 
affidavit  was  insufficient  under  tll«  requirements  of  the '\Act  of  the 
30th  Legislature  (Gen.  Laws,  1907,  page  207)  concerning  the  ^T^ting 
of  injunctions,  to  authorize  the  nonresident  judge  to  act"  upon" Ihe 
application,  in  that  it  failed  tdnietout^^e  .fteushxrBnng  that  the 
resident  judge  was  inaccessible,  and  the  efforts  made  to  rQ9ch_  him. 
Lee  «•  Broock^f  220.    ^  .         .,  ,  -^  ~  ■ 

5.  When  an  inju^etion  is.  ^ralitj^' by  ;a  nontesident^'jud^  the 

matters  alleged  !n  the  ^ffidavit^  to' see^nre  su«h' acticm^  may  ^on**  proper 
motion  be  inquired  into,  and  if  found  4intrue  thr  injtmcticm  should  be 
dissolved.  Id, _   _,-^     ,- 

6.  A  difference  of  .twenty,  cents  between  the  true  anrotmf'of  a'  Ju^gmoit 

and. .the  amoimt  a&  stiit^  iti  the^advertisemeitt  of  the  sale  of  land 

'.  thereunder,  is"  too  .trifling 'to  i%dtitfe  the  issuance  of  mi  injunctioh  io 

atay  the  sale.    And  the;  failure  of  the  'advertisement  tff  ^tatc  that  the 

.    '      execmtipn. provided  'for  the  collection ;of  interest  upon  the  judgment  is 

I.     -    .'.  not  cause  for  enjoiriihg'the  sale.'  "Id,     -   '     -    '  '  -      

Y.  Anlhjunctibn  should  be  granted  6n1jr  ti'poii  a'fiworn  appfieBLtian;  therefore 
.     .  when  an  ^application  for  injunction  is  based' upon  the' allegations  in 

7'^  "the  pleading  df  ^another"  pe1a^^^  that  said 

.  ®^^^&*^t'ODS  are  verified  or  they  should  be  yettfled' in '  tfier  aipplication 
'_  - '     ior  injunction.    ld,\  .  .       '    ".     ~."'  .        .1  •       ' 

jd.  A  certain  "block  in  ieii  town  wa%  -set  lipart  and  designated  hyUse  owner  as 
7  residence'properfy  exclusively.'    In  a  de^  t6'  W;  for  severaMots  in  the 

block,  it  was  stipulated'that  said  lots  (SftoUldlJrotiw'nsed  ai^a  feed  or 
wagon  yard.    Afterwards  several  krts  in  thd  Sitme  block  were  conveyed  to 
\      \      L.    This  deed  contained  no  restrictions  tipofl'the^se  to  which  the  lots 
._    ^  'I  might  hs  put,  biifL.  h^id.iiotiee  at  the  time  of  his^  purchase  that  the 
block'was. dedicated  to  resid'^hce  pufpotas  only  and  agreed'  with  the 
-  vendor  riot  to  establish  a  WAgoii  br  feed'yaird  on  said  lots. -W.  afterwards 

'    built  and  made  his  home' upon  the  lots  purchased  by 'him.  -  Held,  said 
.   facts  authorized  |in  injunction  restraining  L.  from  establishSng  a  feed 
.  r  7      an^  wagonc'Jard  oh  h'is'lotsl    towrance  v^^ooda,  233.        -   "■;  .": 
'9,  The  mere  lact  tKi^t  a  bfeafeli  '6t  a  covenant -concerning  the  use  of  prop- 
erty? is  threat«ied,  ts. a  sofflcient  ground 'for -the' issmm<»  of  an  ^^^ 
tionj  whether  or  not  the  breach  would: inflict  injury  upon  thetx>venantee 

is.  immaterial.    Id,     '     '.        -^  '  '         '      .* 

"10.  Where  land  was  conveyed  to  a  married  woman  during  her  tsovcrtdre  but  the 

...    7    deed  did  not.  recite  ^hat  it  Watf'for  her  separate  use  and  benefit,  her 

,,/,  ^end(ee,  paying  a  Valuable  consideration'  and  taking  ra^deed^  from  the 

.     /     .husband  and  wife  which  was  recorded," 'was  Buti tied- to  an  injunction  to 

restrain  a  sale  nndpr  an  execution  against  th0  huri)and*imdef  i  judgment 

against  Ifcim  existing  at' the  time  hi  such" vendee's  purcfiastf' but  which 

\'    ^ConstitTxted  Xio  ITcd  at  that  time  upon  the  hrad,  ihoUgh'  the^  land  may 

have  been,  community'  property  Of  his  vendors,  in  the"  absence  of  any 

attack  on  the  validity  of  the  deed  or  on  the  isalrafl^beiBg^  in  fraud  of 

creditors.     Barr  v,  Simpsorif  106. 
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Innocent  Pnrohaser.  .".  .  "        -^  *     "^  -   ^    .—>•  —  >  - 

Non  est  factum.    See  Notes,  1,2,  ^  ,      :    v 

Burden  cf  proqf.    See  Notice,  1,  2,  .-  - 

'Jfitanfty.    .*" 

Suit  ^o.  recover  .estate.    See  Ouardian  and  Ward,  Jf,  '     -  — 
f,  WViere  plaintiff  sought,  to  cfaritelher  deed  on  th^-gixmsd^'  tawttt  ^heis, 
thftt  she  was  of  unsound  mitid  Itt  the  time  she  es^suted^lti  and  her  son 
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asked  and  obtained  leave  16  proseeuie  the  case  afinezir  friend,  and 
alleged  that  on  a  day  subsequent  to  the  execution  of  the  deed  plaintiff 
was  adjudged  to  be  ot  unsound  mind  by  the  Probate  Ck)urt  and  that  he 
was  appointed  guardian  of  her  person  and  estate,  that  the  defendants 
contested  the  case  in  the  Probate, Court  and  by  certiorari  have  appealed 
with  supersedeas  and  that  the  appeal  was  stHl  pending  ij;  appeared  from 
the  allegations'  that  the  order  of .  the  Probate  Court  had  oeen  vacated 
and  the  appoixriment  not  in  effect,  and  there  was  no  erroir  in  striking 
out  the  allegation  on. demurrer;     Uecker  v,  Zu^cher,  2811, 
2.  Where  the  answer  alleged  ratification  of  the  .deed  aiid/sale  and,  as  addi- 
tional consideration,  ft  contemporaneous  agreement  to  give  the  grantor 
a  home  nnd.thAt  .she  had  made  her  home  on  the  placfe,  allegations  .that 
~  .      '   defendant,  did  not  wrongfully  co  into  possession  of  the  property,  but 
.  .      '  that  he  and  the  grantor  peacefully  went  into  possession  of  same  because 
he  was  owner  and  because  of  said  ^(<^reement„and  she.iisked  and  re- 
.     quested  It,  were  not.  immaterial  or  irrelevaijt.    Id. 
,  S.'  While  .ifhas.  been  held  in  this  State  that  a  confraot  wfth  one  who-- has 
been  <idjudged  insane  and  is  under,  guardianship '  is  void   (Elston  v. 
Jasper,  45  Texas,  409) ;  it  has  not  been  held  that  a^contrfict  is  affected 
.  .  in  any  manner  by  such  proceedings  had  after  the  making  of  the  contract; 
nor  that  such'  subsequent  proceedings  can  be  looked  to  as  a  material 
.fact  in  determining  the  state  of  the  party's  mind  when  the  contract 
was  made.    Cases  reviewed,  Boehme  v.  Sovereign  Camp,  98]  Texas,  376 ; 
.  McCamant  v.  Roberts,  66  Texas,  ^60.     /(/. 

4.  The  transaction  in  question  being  a  conveyance,  and  €he  court  liaving  sub- 
.  .mitted  the  issue  whether  at  the  time  the  grantor  executed'  i^e  deed 
she  had  the  mentaT  capacity  to  and  was  capable  of  understanding  that 
by  the  execQtioh  of  said  deed  she  \^as  parting  with  the  title  to  said 
property  and  vesting  title  to.  ^ame  in  the  griintees  for  the  consideration 
claimed  by  them,  objection'that  th6f  proper  test  Was  her  mental  capacity 
"^      to  understand  the  nature  and  effect  of  the .  transaction,  ^^as  without 

merit.    Id, 

6,  Where  the  petition,  in  an  action  to  cancel  a  deed,  set  np  fraud  and  Imposi- 

iion  in  the  obtaining  of  the  deed,  and. the  proof  of  frand  and  imposition 

.   ~    '  ".  was,  in  substance,  that  the  grantor  did  not'  understand  that  she  was 

signing  a  deed,  and  that  she  was  led  to  believe  that  the  grantees  were  to 

have  the  use  of  the  property  for. taking  care  of  her^  and. the  court  in 

submitted  special  issues  required  the  Jury  to  find  Whether  she,  at  the 

time  of  executing  the  deed,  believed  she  was  simply  making  a  contract 

.  ^  'with  the  defendants  by  the  terms  of  whi<Jh  the  latter  were' to  have  the 

'    '  use  ol  the  property  free  of  rent  for  takDig  dare  of  her,  thts  submitted 

the.  very  issue  made,  and.  was  mOre  than  hbeial  to  defeudante^    Id^ 

Xmtrvelioiis  to  Tnxtei; 

JRe^tisal  of .  charges.    See  Assipnmeni  of  Etrore,  2. 
.  Charge  embracing  several  propositions.     See'  Bri!if$y  4? 
Statement  under  assignment.^    Bee  Brief e,  IB,  IS,     ^      .  "^ 

Ftmdamental  error.    See  Brief 9,  17.     .      ,  .        ' 

Damage  io  goods.    See  Carriers  of.  Goods,  5. 
.  ...Failure  of  consideration.    See  Vontraci,  10, 

Injury  by  ovierflow..  ^ee  Damages,  12. 

.Diminished  capacity,  to  labor.    See  i^Ofnaflpea,  20,  W.  ' 
1    Mental  incapacity.  .  See  Insanitp,  4,  6.     , 
Color  of  title.    Siee  Limitation,  1., 

Defects  In  railway  track.     See  Mdsfer  and  Servant,  6, 
Assiuned  risk.     See  Master  and  Servant,  H,,  ^ ... 

In'jury  to  minor.     See  Mast^  and.  Servant,  16., 
Electric  wires.     See  VegJigence,  12. 
Handhold  on  car.    See  Negligence,  19, 
,  . ,      Contributory  negligenqe,  .  See  Negligence,  57»  fS;  Pleading,  7,  ^;  Telegraph 
".  and  Telephone,  S. 
Discovered  peril.    See  Negligence,  58,  f2.     , 

Special  isBTies,    See  Practice  on  i^ppeal,  S, 
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Xnitraetiom  to  UaiM'^tmUmied, 

Damage  from  overflow.    See  Railwajft,  'JS» 
Undisputed  evidence.    See  Railicays,  18* 
Instructing  verdict.    See  Re^cistion,  S, 
Provoking  difficulty.    See  Self-Defenae,  J,  f . 
Defective  handcar.    See  Negligence,  H. 
Choice  of  dangerous  methods.    See  Jfegligenee,  J5. 
Walking  between  moving  cars.    See  Vegligence^  16. 
Collision  caused  by  open  switch.    See  Negligence,  19, 
Burden  of  proof.    See  Negligence,  ZO, 
Contributory  negligence.    See  Negligence,  2k, 
Crossing  railway  track.     See  Negligence,  28. 
Discovered  periL    See  Negligence,  29,  S6, 

1.  The  use  of  the  word  ''defendant"  instead  of  ^plaintifiT*  in  a  charge,  will  not 

be  held  fatal  error  when  from  the  context  the  error  is  patent,  and  from 
the  connection  it  appears  that  the  jury  could  not  have  been  misled. 
McCollum  V.  BucknerB  Orphant?  Heme,  348. 

2.  There  is  no  error  in  instructing  the  jury  that  they  '^should"  receive  the 

law  from  the  court  and  be  governed  thereby,  instead  of  making  the 
direction  imperative  by  the  use  of  the  word  "must."  Btubhe,  Ewecutor, 
V,  Marshall,  526. 

3.  A  formal  admission  of  facta  (made  to  avoid  continuance  and  read  in  evi- 

dence) does  not  demand  an  instruction  as  to  its  effect,  where  no  evidenoe 
to  modify  or  contradict  such  admission  is  introduced;  and  if  the  court 
undertakes  to  state  it,  as  undisputed  evidence,  it  should  be  stated  in 
the  language  adopted  by  the  parties  or  its  clear  equivalent.  Carlton 
o.  Krueger,  48. 

4.  The  use  of  any  expression  in  a  charge  imposing  upon  the  plaintiff  a 

greater  burden  than  the  establishment  of  his  cause  of  action  by  a  pre- 
ponderance of  the  evidence,  is  reversible  error.  A  charge  which  im- 
posed upon  the  plaintiff  the  burden  of  proving  his  cause  of  action  to 
the  "reasonable  satisfaction"  of  the  jury,  considered,  and  held  rerersihle 
error.  Oreen  v,  Kegans,  237. 
6.  Where,  in  a  suit  for  the  possession  of  personal  property,  the  evidence 
raised  the  issue  of  authority  in  the  agent  to  make  a  contract  and  also 
ratification  of  the  acts  of  the  agent,  a  charge  which  authorized  a  verdict 
for  the  defendant  only  in  the  event  that  the  jury  found  from  the 
jevidence  that  the  agent  was  authorized  to  make  the  contract,  was  mis- 
leading, in  that  it  excluded  from  the  consideration  of  the  jury  the  issue 
of  ratification.    Id, 

6.  Failure  of  the  charge  to  present  all  the  defenses  does  not  present  reversible 

error  in  the  absence  ox  a  requested  instruction  supplying  such  omission. 
International  d  O,  N,  R,  Co,  v,  Garcia,  59. 

7.  A  party  is  entitled,  when  he  requests  it  by  proper  instructions,  to  have 

the  facts  establishing  his  cause  of  action  or  ground  of  defense  and 
the  law  applicable  to  them,  affirmatively  stated  by  the  court  to  the 
jury.  In  an  action  for  damages  for  personal  injuries  received  while 
working  in  a  saw  mill,  the  refusal  of  the  court  to  give  certain  char^ 
requested  by  defendants,  held,  reversible  error  under  the  foregomg 
rule  in  view  of  the  pleading,  evidence  and  main  charge  of  the  court 
Lyon  <6  Rice,  Receivers,  v,  Bedgood,  19. 

8.  One  part  of  a  charge  may  be  looked  to  for  the  purpose  of  qualifying 

another.    Houston  d  T,  C,  R,  Co,  v,  Shapard,  596. 

9.  The  rule  that  it  is  error  to  charge  upon  an  issue  not  presented  by  the 

pleadings  or  evidence,  has  no  application  where  the  substance  of  tiie 
issue  as  stated  by  the  charge  is  presented  by  both  the  pleadings  and 
evidence.    Id, 

10.  While  a  defendant  is  entitled  to  a  charge   affirmatively  presenting  his 

defenses,  the  refusal  of  special  charges  so  presenting  them  does  not 
violate  the  rule  when  the  substance  and  effect  of  the  general  charge  is 
the  same  as  those  requested.    Id, 

11.  Charge  considered  and  held  to  correctly  submit  the  issue  whether  a  switch 

was  left  open  by  a  servant  of  defendant  or  was  tampered  with  after 
it  was  closed  by  him  by  some  unauthorized  person.    Id, 
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12.  A  special  charge  is  properly  refused  when  its  effect  will  be  to  inject  an 

issue  not  made  by  the  evidence  and  which  has  been  withdrawn  from 
the  jury  in  the  charge  of  the  court.    Teivas  d  N.  0.  R.  Co.  v,  McCoy,  279. 

13.  When  the  probative  force  of  the  evidence  offered  uppn  an  issue  made  bv  the 

pleadings  is  so  weak  that  in  legal  contemplation  it  falls  short  of  being 
any  evidence  from  which  tfaj9  jury  could  reasonably  infer  the  existence' 
of  the  alleged  fact,  the  trial  court  is  not  required  to  submit  the  issue. 
Dayton  Lumh,  Co,  v,  Stochdale,  611. 

14.  Instruction  as  to  the  liability  of  a  railway  for  damages  from  negligently 

permitting  the  escape  of  fire  considered  and  held  not  to  be  upon  the 
weight  of  evidence.    Mtasouri^  K,  d  T»  Ry.  Co,  of  Tex,  v,  "Seiser,  461. 

15.  Where  the  undisputed  evidence  establishes  a  fact  it  is  not  error  for  the 

court  to  so  instruct  the  jury.    Brwiner  Fire  Co,  v,  Payne,  602. 

16.  In  determining  whether  an  instruction  to  return  a  verdict  for  a  party  is 

error,  no  issue  of  fact  upon  which  there  was  a  conflict  in  the  evidence 
should  be  found  in  favor  of  the  defendant.  Spencer  t?.  City  of  Palestine, 
393. 

17.  Charges  are  properlv  refused  where  they  ignore  an  hypothesis  supported 

by  evidence  and  justifying  a  verdict  for  plaintiff  in  spite  of  the  facts 
which  the  requested  charges  hold  to  constitute  a  defense.  Bouthem  Tel, 
d  T.  Co.  V.  Evans,  64. 

18.  A  charge  on  negligence  which  would  entitle  plaintiff  to  recover,  requested 

by  him,  was  properly  refused  when  it  ignored  the  issue  of  risk  assumed 
by  him,  which  was  raised  by  the  evidence ;  also  a  requested  charge  which 
made  defendant  liable  for  the  omission  of  a  specified  act  by  its  loreman, 
irrespective  of  whether  it  was  possible  for  him  to  have  averted  the  injury 
thereby.    Scott  v,  St,  Louis  8,  TT.  Ry,  Co,  of  Tex,,  64. 

19.  A  charge  collating  all  the  evidence  interposed  as  a  defense  to  the  claim  for 

exemplary  damages,  and  directing  the  attention  of  the  jury  thereto  in 
emphatic  manner,  was  upon  the  weight  of  the  testimony  and  reversible 
error.    Rainey  v,  Kemp,  486. 

20.  While  it  is  true  that  the  judge  should  not  in  his  charge  assume  that  a 

controverted  fact  has  been  proven,  it  is  equally  true  that  he  may 
assume  the  truth  of  evidence  when  the  facts  are  undisputed.  "Nagle 
«.  Simmatik,  432. 

21.  A  party  can  not  on  appeal  call  in  question  the  accuracy  of  a  charge  given 

by  the  judge  when  it  embraces  the  same  instruction  contained  in  a 
charge  requested  by  the  party  complaining,  whether  the  requested  charge 
be  given  or  refused,  unless  it  appears  that  the  judge  was  not  misled  in 
the  matter  by  the  requested  charge.    Id, 

22.  An  instruction  that  whether  an  instrument  conveying  the  homestead  was 

an  absolute  deed  or  not  depended  on  the  intention  of  the  husband  and 
wife  regardless  of  any  intention  or  understanding  by  their  grantee, 
was  erroneous;  but  as  the  defendant  requested  and  the  court  gave  a 
charge  to  the  same  effect,  and  it  did  not  appear  that  the  requested 
charge  was  not  responsible  for  the  error  in  the  general  charge,  he  must 
be  held  to  have  invited  the  error.    Id, 

23.  A  charge  should  be  limited  to  the  facts  in  evidence  and  not  leave  the  jury 

to  the  domain  of  speculation  as  to  causes  that  actuate  a  party  about 
which  there  is  no  testimony.    Hazard  v.  Western  Com,  Trav.  Ass^n,  110. 

24.  An  instruction,  "If  you  believe  from  the  evidence  that  Hazard  was  in  a 

weak,  enfeebled  mental  and  physical  condition,  then,  if  you  so  find  he 
was  in  such  condition,  was  compelled  by  fear  or  otherwise  to  sign  said 
document  or  make  such  request  as  was  made  to  change  the  policies,*' 
etc.,  was  error.  The  word  "otherwise"  as  used  was  calculated  to  mislead 
the  jury,  and  left  them  to  speculate  as  to  what  motive  influenced  the 
party  to  sign  the  document.    Id, 

25.  An  instruction  authorizing  a  verdict  for  plaintiff  upon  a  flnding  from 

the  evidence  that  defendant  had  committed  any  of  the  wrongs  alleged 
in  the  petition  is  not  ground  for  reversal,  as  submitting  issues  unsup- 
ported oy  the  evidence  though  the  petition  contained  allegations  which 
there  was  no  evidence  to  prove,  where  elsewhere  the  charge  expressly 
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'   '  withdrew  frcon  consideration  all  ffidtten^  pleaded  wai'wlif eh  no  evidenee 
was  introddced.    Americoi^  F,  L,  ktg.  Co.  of  L,,  Ltd.,  ^.  Btoum^  448. 

26.  Refusal -of  iBstmctions  withdrawing  certain  elements  of  damages  from 

consideration*  thongh  it  wottld  have  \>eeii  correct  to' giTe  them,  is  held 
no  ground  for  reversal^  where  frosn  the  general  course  of  the  trial  and 
the  charge  given,  the  jtiry  coiild  6ot  be  pr€»iinred  to  hare  considered 
such -excluded  matters  ill  awarding 'damageSv   /d^      ^   . 

27.  Special  charges  are  properly  reftiSed  when  they  are  sufBcienHy  embraced 

in  and  covered  by  the  general  cliarge.'  San  AnUmiO'^  A.  F.  Ry.Co.  v. 
Beauchafnp,  123.  \;  ^ 

2d.  Refusal  of- an  inStrUj^tion  embraced^  ro  far  CLSdOlfrectV  in  the  charge  given, 
'  is  not  ground  for  revcfrsal.    Adaiifi^  i>.  Ctarf/  Lumb.  CO.,  477.  " 

29.  An  instruction' to  the  effecft  thai  if  defendant  Was  negligent'  and  plaintiff 

al&o,  the  verdict  should  be  for  defendant,^  was  fibt  ob]eeti»nabIife  because 
authorizing  a  i^rdict  for  defendant  only  in  case  it  Wat  n^tgent.  Texa% 
d  P.  Ryt'Co.ti.  tfrawfotd;  IW. 

30.  An  instruction  to  find  for  defendant  if  its  servants  did  not  know  of  plain- 

tifr^s  position  Of  pert!,'  oi  did  vxst  know  ii  in  tline  to  have  avoided  striking 
Ibim  was  erroneous  becausis  too  'favorable"  to  defendant;  and  was  not 
prejudicial  io It.    /d.         -  "  >-  .  - 

31.  It  is  proper  to  refuse  requested  instructions  which  are  ^braced,  substan- 

tially, inlihe  charge  giveir.^  Id.  '  -  -  --  - 

32.  A  proposition  may  be  so  plain  that  it  is  unnecessary  to  give  it  in  charge 

^  to  the  jury  though  requested.    I'd.:  • 

33;.  In  a  suit  for  damages  for  personal  Injuries  caused  by  >)eing  r«tn  over  by 
a  street  oar^  a ' requested  charge  npott' the^issuW  of '<sontrib!lto¥y  negligence, 
considered,    and   held   properly  •  refused  •  because   suffi'dently   embraced 
'    '    in  the  main  charge  of  the  cqnrt,'and  became  it  authorised'  a  verdict 
for  defendant  if  plaintiff  was  gutlirf  of  negUgenee,  whether  such  negli- 
'  genCe  |>rbximately  contributed  to' his'  injuries  'or  not.     Iforthem  Tex. 
Trao.  Co.  r.  Hunt,  415. 
34.  Where  the  (;6Urt  did  not  submit  the  speed  Of  the  train  as  One  of  the 'grounds 
./       of  negligence,  Sod  instructed  the'  jtiry  that  "all  allegations  of  negligence 
•  contained  in  the  petition  other  than  those  hereinbefore  submitted  for 
your  consideration  are  expressly  taken  from  your  'eonsideration,   and 
'^        you  are  not  to  consider  the  same  or  any  of  the  same  in  arriving  at  a 
verdict"  this  was  sufficiently  speoiHe  to  withdraw  from  the  consideration 
of  th6  jury  the  speed  Of  the  train  aa  a  ground  of  n^iigenoe,  and  it 
was  unnecessary  to  give  a  special  charge  faaviiig  the' same  purpoee. 
Texas  d  N.  O.  R.  Co.  v.  Reed,  26: 
"35.  Instructions  deiiiiiYig  the  care  and  diligence  required  of  earrlera' of  live- 
stock in  their  transportation  held  correct.    MUeowi;,  K.  d  T.  Ry.,  Co. 
of  Texas  a.  Pettit,  399: 
36.  Charges  relieving  a  carrier  Of  livestock  from  liability  for  tho  results  of 
;    i^ch  delay  and  rough  handling  as   are  ordinarily  incident   to   such 
•transportation  held  properly  refused  because  substioitially  onbraced  in 
the  instructions  given.    Id.   • 
87.  A  requested  instruction  Is' erroneous  which  requires  a'verdict  for  defendant 
in  case  of  a  favorable  finding  upon'  one  issue  when  there  are  other 
issues  involved  upon  which  a  recovery  by  plmtntiflTiotiight  be  supported. 

\"'.  :"  Id.  \  "    :'.-^  ■   • ,       •  •  "  .  ~  ; 

38.  There  is  no  error  iii  the  refusal  of  a'charge  relieving  a  carrier  from  liability 

for  damages  occurring  upon  the  lilies  of  another  company  where  no 
evidence  of  damage  incurred  upon  Btfch  other  line  Was  tntroduced.    Id. 

39.  An  inptniction  allowing  riecoveiy  of  damages  by  minor  ciiildf^'  ior  loss  of 

the  nurture,  care'  and  education,  they  Would  have  receive  troin  a  father 
..''had  he  liv^d,"  was  not  objectionable ' because  not  limited   to   such 
benefits  as  they  would  have  received  had  he  not  bei^  'billed  by  defend- 
ant, taking  into  consideration  the  uncertainties  of  life.**    Cfrajf  v.  Phil- 

'    ^>«,'H».  '      .         

-■•.->..  ,         .  ...  .      ,      . 

tasnraaoe,  Tire. 

L  A  policy  of  insurance  against  fire  and  lightning  contained  a  stipulatioB 
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that  the  poliey  should  be  Toid  "if  the  interest  of  the  aBsayed  be  or 
become  other  than  the  entire,  nnoonditional,  nnenenmbered  ^  and  sole 
ownership  of  the  property;"  the  assured  sold  the  property  reserving  a 
lien  to  secure  part  of  the  purchase  money,  and  assigned  th^  poHcy  to 
the  Yend«e  with  the  consent  of  the  insurance  company  indorsed  on 
the  policy  in  the  following  terms:  'The  insurance  company .  within 
nam^  hereby  consents  that  the  interest  of  (the  assured)  -in  the  within 
policy  be  assigned  to  (the  vendee)  subject  to  all  the  terms  and  condi- 
tions therein  mentioned  and  set  forth."  There  uras  no  evidence  that 
the  insurance  company  had  notice  of  the  vendors  lien  reserved  on  the 
property.  The  property  was  afterwards  destroyed  by  lightning.  Held, 
th^  existence  of  the  lien  on  the  property  at  the  time  it  was  destroyed 
invalidated  the  policy.    Wright  t?.  Bariford  F,  Ina,  Co.,  6. 

2.  Cases  considered,  and  a  distinction  drawn  between  policies  of  insurance 

stipulating  that  the  title  or  ownership  of  the  assured  should  be  "entire, 
unconditional  and  sole"  and  policies  which  inhibit  an  incumbrance. .  Jd. 

3.  Ko  distinction  ean  be  made  between  the  conditions  in  a  policy  of  fire 

Insurance  against  an  incumbrance  of  the  "interest"  of  the  assured, 
and  an  incumbrance  of  the  "subject"  of  the  insurance.    Id, 

Insnraitce,  life. 

1.  Where  the  constitution  and  bv-laws  of  a  fraternal  benefit  insurance  order 

authorizes  its  governing  body  to  change  and  increase  the  rate  ■  of 
assessments  against  its  members  for  mating  its  obligations,  and  the 
.  application  and  benefit  certificate  issned  thCTeon  recognizes  the  right 
01  the  company  to  so  increase  its  assessments,,  the  beneficiary  of  a 
certificate  can  not  enforce  its  collection  when  the  deceased  member, 
failing  to  pay  either  the  original  or  increased  assessment,  had  thereby 
forfeited  his  rights  under  the  certificate  in  accordance  with  the  rules 
of  the  order.    United  Benev,  Ass^n  v.  Ccus,  628, 

2.  Where  the  plaintiffs  sued  upon  a  benefit  insurance  certificate  that  evi- 

denced liability  upon  its  face  and  named  them  as  beneficiaries,  and 
certain  defendants,  who  were  made  parties,  alleged  that  they  were  the 
beneficiliries  in  a  former  certificate  which  had  been  surrendered;  that 
the  certificate  under  which  plaintiffs  claimed  had  been  issued  in  lieu 
.  thereof,  and  that  at  the  time  the  change  was  made,  the  insured,  who 
alone  could  change  the  beneficiary  under  the  rules  of  the  order,  was 
mentally  incapacitated  to  give  his  consent  to  such  change,  the  burden 
of  proof  upon  the  issue  of  mental  incapacity  was  upon  such  defendants; 
and  a  charge  imposing  npon  the  plaintiffs  the  burden  of  proof  to  show 
by  a  preponderance  of  evidence  that  the  change  was  made  with  the 
consent  of  the  insured,  was  error.  Hustard  v.  Western  Co»»  Trmv,  Aas'n, 
110. 

Intent. 

Of  written  instrument.    See  Contract,  2. 

Of  city  ordinance.     See  Evidence,  52, 

Deed  designed  as  mortgage.    See  Homestead^  5,  6,  t2, 

Inteipleader* 

Contract  to  indenmify.    See  Parties,  1. 

Interstate  OemaicirQe. 

International  shipm^itb     See  BailwQys,  5. 

Intowlftatfng'  liqttors. 

1.  In  an  action  on  a  liquor  dealer's  bond  for  selling  to  plaintiff's  minor  son, 
he  makes  a  prima  facie  case  by  showing  the  sale  and  that  the  son-  was 
-  a  minor;  the  defense  may  then  show  that  the  sale  was. made  in  good 
faith  and  with  the  belief  that  the  purchaser  was  twenty-one  years 
of  age;  but  this  is  not  supported  by  proof  that  the  minor  had  stated 
to  others  that  he  was  of  age  and  that  he  looked  to  be  so,  where 
defendant,  though  sworn  as  a  witness,  did  not  testify  that  he  was 
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ignorant  that  the  purchaser  was  a  minor  or  that  he  believed  him 
to  be  of  age.    Carlton  v,  Krueger,  48. 

Invited  Error. 

Requested  charges.    See  Instructions  to  Juries,  21 

Joint  Wrongdoen. 

Recovery  over.    See  Death,  2. 

1.  The  general  rule  that  there  can   be  no   contribution   or  indemnity   as 

betnreen  wrongdoers  is  founded  on  the  maximum  that  no  one  can  make 
his  own  misconduct  the  ground  for  an  action  in  his  own  favor.  If  he 
suffers  because  of  his  own  wrongdoing  the  law  will  not  relieve  him; 
for  it  can  not  recognize  a  right  as  springing  from  a  wrong  in  favor  of 
one  concerned  in  its  commission,  Galveston,  H.  d  8,  A,  Ry.  Co.  «. 
Pigott,  367. 

2.  There  is  an  exception  to  the  general  rule  under  which,  although  the  law 

holds  all  the  parties  liable  as  wrongdoers  to  the  injured  party,  if, 
as  between  themselves,  one  of  them  is  blameless,  equity  requires  the 
one  guilty  of  the  wrong  to  indemnify  the  one  who  is  guiltless  for  all 
damages  that  may  be  recovered  against  him  by  reason  of  his  (the 
wrongdoer's)  wrongful  act.  This  exception  is  as  well  established  as 
the  rule  itself.    Id, 

3.  It  is  not  necessary  that  the  plaintiff's  damage  should  have  resulted  imme- 

diately from  the  defendant's  negligence;  it  is  enough  if  the  plaintiff, 
being  legally  liable  though  not  personally  at  fault,  for  a  third  person's 
injuries  due  to  defendant's  negligence,  has  been  comx)elled  to  answer 
therefor  to  the  person  injured.  In  such  a  case,  the  principal  delinquent 
is  bound  to  indemnify  his  codelinquent,  their  fault  being  unequal;  and 
this,  whether  any  contractual  relation  exists  between  them  or  not.    Id. 

4.  Answer,  in  an  action  against  a  railwav  company  to  recover  for  the  death 

of  its  servant  resulting  from  an  electric  shock  caused  by  a  defective 
wire  heavily  charged  coming  in  contact  with  a  metallic  tank  under 
^  which  deceased  was  working,  making  the  electric  company  furnishing 

the  wire  and  power  a  party,  held  sufficient  on  demurrer  to  show  that 
the  latter's  negligence  was  primarily  the  proximate  cause  of  the  death, 
aild  that  if  the  railway  company  was  guilty  of  negligence  it  was  passive 
and  secondary,  and  to  state  a  cause  of  action.    Id. 

Tudffineiit. 

Quashing  attachment.    See  Attachment,  10. 
New  trial.     See  Bill  of  Review,  2;  Pleading,  5. 
Foreclosure  of  tax  lien.     See  Homestead,  8. 
Appointment  of  guardian.     See  Insanity,  1. 
In  favor  of  next  friend.     See  Minor,  2. 
Final  judgment.    See  Practice  on  Appeal,  5. 
Remand  on  reversal.    ISee  Practice  on  Appeal,  6. 
On  citation  by  publication.     See  Taof  Sale,  1,  2. 

1.  When  a  judgment  recites  service  of  citation,  it  is  not  subject  to  ooUaterat 

attack  for  lack  of  proper  service  in  the  absence  of  some  recital  inden- 
tifying  the  precise  writ  of  citation  upon  which  the  court  acted.  Gibbs 
v.  Scales,  07. 

2.  When  the  judgment  did  not  recite  that  the  court,  by  service  of  proper 

process  had  obtained  jurisdiction  to  render  it,  and  the  record  showed 
service  wholly  invalid,  the  judgment  could  be  collaterally  attacked. 
Harris  v.  HiJl,  437. 

3.  The  judgment  partitioning  land  should  show  on  its  face  what  land  is 

intended  to  be  partitioned.     Massie  v.  Massie,  617. 

4.  A  judgment   rendered   upon   pleadings  which  fail  to   describe  the   land 

attempted  to  be  awarded  by  the  judgment  can  not  be  sustained.  Downs 
17.  Powell,  119. 

5.  Where,  in  trespass  to  try  title,  the  petition  described  by  metes  and  bounds 

a  tract  alleged  to  contain  320  acres,  and  the  evidence  showed  that  the 
tract  so  described  contained  about  200  acres,  and  under  his  plea  of 
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limitation  tho  defendant  claimed  ^the  land  described  in  the  petition," 
a  judgment  in  favor  of  defendant  for  "160  acres,  to  include  his  improTe- 
ments,"  was  not  supported,  for  without  further  description  it  oould 
not  be  tletermined  what  part  of  the  land  was  adjudged  to  him.    Id, 

6.  In  a  suit  for  damages  for  suing  out  a  writ  of  sequestlration  and  ejecting 
*  plaintiffs  from  premises  held  by  them  under  a  rental  contract  for  one 

vear,  evidence  that  defendant  had  brought  an  action  of  forcible  detainer 
in  the  Justice  Court  against  plaintiffs  and  obtained  judgment  in  that 
court  which  was  set  aside,  and  on  another  trial  judgment  was  for 
plaintiffs,  and  that  defendant  appealed  to  the  County  Court  and,  after 
the  case  was  docketed,  asked  and  obtained  a  dismissal  of  the  case,  did 
not  authorize  the  court  to  direct  a  verdict  for  the  defendant  in  the 
damage  suit.    Martin  v.  Butner,  223. 

7.  The  effect  of  the  appeal  from  the  justice's  judgment  was  to  annul  that 

judgment,  and  the  case  stood  in  the  County  Court  for  trial  de  novo, 
and  not  having  been  dismissed  for  some  illegality  or  insufficiency  in  the 
manner  of  bringing  it  up,  said  judgment  had  no  legal  effect,  and  the 
case  for  damages  stood  alone  upon  its  merits.    Id, 

7iidi«ial  Hotlce. 

Matters  of  common  knowledge.     See  Evidence,  64, 

Tniladiotioii. 

Over  property  after  distribution.     Bee  Administration,  2-5, 

Over  nonresident.     See  Amendment,  2, 

Dependent  on  amount.     See  Amount  in  Controversy,  1,  2, 

Appeal  without  bond.     See  Appeal^  Jf, 

In  attachment  proceedings.     See  Attachment,  J,  2. 

Property  in  hands  of  court.     See  Bankruptcy,  S,  4- 

New  trial.    See  Bill  of  Review,  1,  2, 

Service  of  process.    See  Citation,  1,  S,  4,  7. 

Residence  of  parties.     See  Divorce,  1,  2.  ^ 

Recovery  on  warranty.     See  Independent  Executor,  4 » 

Recital  of  service.    See  Judgment,  1,  2, 

Discharging  disabled  juror.     See  Practice  in  Trial  Court,  S,  4. 

1.  The  Act  of  1907,  commonly  known  as  the  Jury  Wheel  Law,  does  not  repeal 

by  implication  the  statutory  provisions  relating  to  the  summoning 
of  the  talesmen  by  the  sheriff.  Qen.  Laws  1907,  p.  269;  Revised  Statutes, 
art.  3219.    Houston  Elec,  Co,  v,  Seegar,  225. 

2.  Where  it  appeared  that  when  the  names  of  the  jurymen  who  were  to 

serve  for  the  week  were  placed  on  the  list  there  were  on  it  the  names 
of  only  eighteen  that  had  been  drawn  from  the  wheel,  and  thereupon  the 
sheriff,  under  the  order  of  the  court,  summoned  six  talesmen  to  fill 
the  panel  and  bring  it  to  the  required  number  of  twenty-four,  from 
which  the  parties  were  required  to  make  their  peremptory  challenges, 
objection  that  under  the  law  no  talesmen  could  be  summoned  by  the 
sheriff,  was  properly  overruled.    Id, 

3.  Where  the  number  of  jurors  drawn  from  the  wheel  was  eighteen,  it  was 

error  for  the  court  to  direct  the  talesmen  to  be  summoned  before  the 
eighteen  drawn  had  been  passed  upon  by  the  parties,  and  require  their 
names  to  be  added  to  the  list  to  be  passed  upon  ( Revised  Statutes,  art. 
3219;  Gulf,  Colorado  &,  Santa  Fe  Railway  Company  v.  Greenlee,  70 
Texas,  559)  ;  but,  objection  on  that  ground  not  being  called  to  the 
attention  of  the  court  below  and  not  comprehended  by  the  assignment  of 
error,  the  ruling  is  not  ground  for  reversal.    Id, 

4.  Where,  in  a  case  not  reached  while  the  regular  jurors  selected  for  the 

term  by  jury  commissioners  were  in  attendance,  defendant  demanded  a 
jury,  it  was  proper  practice  for  the  court  to  set  a  day  for  trial,  and 
have  the  sheriff  summon  other  jurors  for  that  day.    Cray  v,  Phillips,  148. 

5.  Where  a  juror  who  had  testified  upon  his  voir  dire  that  he  knew  nothing 

about  the  merits  of  the  case,  and  had  no  opinion  about  it  nor  bias  in 
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Ulyot  <A  either  party,  was  ahawn  upon  aMtioii  for  new  trial  to  lian 
stated  to  others  abdat  a  week  prevums  that  plain^  onglit  to  have 
what  he  was  suing  for,  new  trial  shoold  have  been  granted.  The  juror 
having  explicitly  denied  sueh.  conversation,  the  eonrt;  accepting  it 
as  proven,  was  not  justified  in  aasnnung  that  it  waa  so  nmrnportaat 
that  the  juror  had  forgotten  it  and  that  he  had  no  opinion  or  bifts 
when  aecq>ted  as  a  juror.    (hUU  O.  4  B.  P,  By»  Co,  «.  BidcenM,  637. 

0.  A  juror  who  has  expressed  an  opinion  abont  the  merits  of  a  caae  may  be 

challenged  for  cause  under  the  general  power  given  the  court  by  srtL 
3208,  3209,  Revised  Statutes,  though  the  statute  does  not  expressly 
make  this  a  ground  for  challenge.  Id, 
7.  Proof  that  the  jury  arrived  at  the  amount  of  damages  awarded  by 
dividing  the  aggregate  of  their  estimates  by  twelve  and  adopting  tbie 
result,  held  insufficient  to  constitute  a  ground  for  reversal,  but  to 
demand  close  scrutiny  of  the  evidence  on  which  their  finding  was  made 
to  rest    Mi990UT%  JT.  d  T.  Rf.  Co.  of  Tex.  v.  Light,  481. 

Justice  Court. 

Action  for  new  trial.    See  BiU  of  Review^  1,  2;  Pleading,  5, 
Effect  of  appeal.    See  Judgment,  7. 

Knowledge. 

Of  fraud  by  notary.     See  Acknowledgment,  1, 

Of  nature  of  deed  by  married  woman.    See  AcJcnotDledgment,  5. 

Of  age  of  minor.    See  Intoencating  Liquor,  i. 

Of  risks  of  service.    See  Master  and  8en)ant,  2,  S,  7,  8,  9, 10,  X2,  IS,  14,  IS. 

Land. 

Injury  to.    See  Damages,  10,  11,  12, 

Description  of.    See  Judgment,  S,  4»  S. 

Sale  of  growing  timber.    See  Personal  Property,  1. 

Landlord  and  Tenant. 

Damages  for  distress  warrant.    See  Attorneys  Fees,  i. 

1.  In   order  to  constitute   the   relationship   of   landlord   and   tenant,  it  is 

indispensable  that  the  possession  of  tiie  tenant  should  be  with  the 
consent  of  the  landlord  and  in  subordination  to  his  title.  Francis  v. 
Holmes,  608. 

2.  Where  it  appeared  that  the  defendant  obtained  possession  of  the  land  in 

controversy  under  an  agreement  to  purchase  the  same,  an  action  of 
forcible  detainer  could  not  be  maintained  because  the  land  was  nsrer 
let  by  the  plaintiff  to  the  defendant  within  the  meaning  of  the  term 
''lef  as  used  in  subdivision  3  of  article  2519  of  the  Rev.  Stats,  nor 
was  the  defendant  ever  a  tenant  by  will  or  sufferance  within  the 
meaning  of  article  2521.    Id. 

3.  Where  the  tenant  owes  for  rent  or  advances  made  by  the  landlord  to 

enable  him  to  raise  a  crop  on  the  rented  premises,  the  stetute  gives 
the  landlord  a  lien  on  the  crops  to  secure  same;  and  it  is  unlawful 
for  the  tenant  to  remove  said  crops  or  any  part  thereof  from  the 
premises  without  the  consent  of  the  landlord.  Bevised  Statutes,  art 
3236.    Beckham  v,  Collins,  241. 

4.  If  the  tenant  owes  the  landlord  for  rents  and  advances  and  is  removing 

an^jT  of  the  crop  from  the  rented  premises  without  the  consent  of  the 
landlord,  the  latter  is  authorized  by  statute  to  sue  ont  a  distress 
warrant,  and  the  suing  out  of  the  writ  under  such  circumstances  is 
not  illegal.  Revised  Statutes,  art.  S240.  Id. 
6.  To  entitle  the  tenant  to  recover  damages  for  the  suing  out  of  a  distfess 
warrant,  he  must  show  that  the  writ  was  both  illegally  and  unjustly 
sued  out.    Id. 

Leading  Question. 

Directing  attention  of  witness.    See  Evidence,  6. 
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leaie. 

.Collatenl  attack  upon.     See  Puhlio  Land,  S. 

LeffialatiTe   Power. 

Protection  of  rights  of  school  fund.     See  Puhlio  Land,  2, 

Levy. 

On  interest  in  land.    See  Attachment,  12, 

Lien. 

Baaed  on  contract.    See  Equitable  Lien,  1,  2. 

By  service  of  garnishment.    See  Chirnishment,  1,  2,  S, 

Mortgage  on  homestead.    See  Homestead,  5-10. 

CoTenant  ajp^ainst  incumbrance.     See  Ineurance,  Fire,  1,  2,  3. 

Removal  of  crops.     See  Landlord  and  Tenant,  S,  ^,  « 

Artisans  and  laborers.    See  Mechani&e  Lien,  1--5. 

Merged  in  title.     See  Sale,  S» 

Payment  of  vendor's  lien  note.     See  Subrogation,  1,  2. 

Assumption  of  debt.    See  Vendor  and  Purchaser,  3. 

LlmltatioiL. 

Action  for  damages  to  land.    See  Damages,  11, 

Debt  against  estate  of  decedent.    See  Independent  Ewecutor,  3, 

Assumption  of  debt.    See  Vendor  and  Purchaser,  5. 

1.  Where,  in  trespass  to  try  title,  the  defendant  pleaded  the  three,  five  and 

ten  years  statutes  of  limitation,  and  the  evidence  was  that  he  held 
under  a  deed  to  himself,  and  there  was  no  evidence  to  connect  his  title 
with  the  sovereignty  of  the  soil,  it  was  error  to  submit  the  issue  of  title 
under  the  three  years  statute;  and,  the  evidence  being  conflicting  on 
the  other  issues,  the  charge  was  cause  for  reversal  Caldwell  v. 
Lander,  240. 

2.  An  award  of  school  land  by  the  Commissioner  of  the  Land  Office  after  it 

has  once  been  sold  and  while  the  sale  continues  in  force,  can  not  confer 
upon  the  second  purchaser  such  title  or  color  of  title  as  will  support 
the  three  years  statute  of  limitation.  The  Commissioner  has  no  power 
to  sell  while  a  valid  sale  subsists.  The  efficacy  of  a  purchase  depends 
on  a  compliance  with  the  law  and  not  upon  the  consent  of  the  Commis- 
sioner.   Pohle  V.  Robertson,  102  Texas,  274.    Pohle  v.  Robertson,  326. 

3.  The  possession  of  land  by  one  claiming  adversely  to  the  owner,  in  order 

to  give  title  to  su^h  claimant  by  limitation,  must  be  of  such  character 
as  is  sufficient  in  itself  to  give  notice  to  the  owner  of  the  adverse 
claim.     Doicns  v.  Powell,  119. 

4.  The  inclosure,  cultivation  and  enjoyment  of  a   small   strip  of  land  by 

the  owner  and  occupant  of  an  adjoining  tract  who  has  extended  his 
inclosure  a  short  distance  over  his  line,  whether  such  extension  was  by 
design  or  mistake,  is  not  sufficient  to  give  notice  to  the  owner  whose 
property  is  thus  invaded  that  the  person  so  occupying  such  strip  is 
asserting  a  claim  to  any  portion  of  the  land  outside  of  his  inclosure.    Id, 

5.  Under  a  plea  of  title  by  limitation  under  the  ten  years  statute  of  limita- 

tion, evidence  as  to  privity  of  claim  and  possession  considered,  and 
held  sufficient  to  support  a  finding  that  there  was  continuous  and 
adverse  possession,  such  as  is  required  by  the  statute,  by  successive 
claimants  holding  in  privity,  each  with  his  predecessor,  and  that  they 
all  claimed  and  held  to  the  same  boundaries.    Bennette  v.  Collins,  16. 

6.  When  one  buys  and  occupies  a  tract  of  land  by  a  certain  name  or  desig- 

nation the  boundaries  of  which  are  definitely  established,  it  is  not 
essential  to  a  title  by  limitation  that  he  should  know  the  precise 
boundaries  of  the  tract.    Id, 

7.  Where  the  plaintiff  asserted  title  from  the   sovereignty  and   especially 

from  one  who  acquired  title  in  1852,  and  who,  it  was  alleged,  had  title 
under  the  statutes  of  limitation  of  five  and  ten  years,  and  there  was 
no  evidence  of  payment  of  taxes  by  any  one  except  the  plaintiff  who  had 
Vol.  LIV  Civil— 45. 
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never  been  in  actual  posflession,  it  was  error  to  anbrnlt  the  lame  of 
title  under  the  statute  of  limitation  of  five  years,  but  the  plaintiff 
being  otherwise  entitled  to  the  judgment  on  the  undisputed  evidence, 
such  error  was  haritiless.  Brunner  Fire  Co,  v.  Payne,  501. 
8.  Where  the  plaintiff  claimed  to  own  a  lot  fronting  on  a  street  and  soed 
to  abate  a  nuisance  caused  by  the  erection  of  a  wall  on  such  street 
cutting  off  his  entrance  to  the  lot  and  thereby  rendering  it  unfit 
for  a  home,  and  on  the  issue  of  title  to  the  lot  the  court  instructed  that 
if  the  jury  believed  that  one  of  the  owners  in  plainti^s  chain  of  title 
had  peaceable  and  adverse  possession  of  the  premises,  cultivating,  using 
and  enjoying  the  same  and  claiming  against  all  other  persons,  they 
should  find  for  plaintiff  on  that  issue,  an  objection  that  under  the 
charge  a  finding  in  favor  of  plaintiff  as  to  such  possession  required  a 
general  finding  for  him  on  the  whole  case,  was  not  tenable.  Id, 
*  9.  Evidence  held  sufficient  to  authorize  the  court  to  instruct  that  title  had 
been  shown  under  the  statute  of  limitation  of  ten  years.    Id, 

10.  A  proceeding  under  article  2766  of  the  Revised  Statutes  to  compel  a  final 

accounting  and  settlement  by  a  guardian,  is  not  an  "action"  within 
the  meaning  of  art.  3358,  and  is  not  barred  by  limitation  thereunder 
within  four  years  from  the  time  that  the  ward  comes  of  age.  IFAtt/SeU 
t7.  BuTrelly  567. 

11.  Where  a  railway  company  constructed  a  culvert  over  a  stream  on  its 

right  of  way  and  dug  ditches  on  its  right  of  way  in  such  negligent 
manner  that  they  failed  to  carry  off  the  water  of  such  stream  and 
thereby  caused  the  water  to  overflow  plaintiff's  land  and  destroy  crops 
thereon  and  injure  the  land,  limitation  began  to  run  against  the  cause 
of  action  when  the  injury  occurred,  and  the  action  was  not  barred  until 
two  years  from  such  date.  The  company  had  the  right  to  dig  ditches 
on  its  right  of  way  and  no  cause  of  action  arose  until  the  overflow. 
BU  Louis  8,  W.  By.  Co.  of  Tex.  v.  Clayton,  612. 

12.  Where  the  plaintiff  in  his  petition  sought  to  recover  on  a  note  and  to 

foreclose  a  vendor's  lien  therein  expressly  given,  but  alleged  that  the 
consideration  of  the  note  was  the  pa^inent  by  him  of  the  purchase 
money  for  the  land  sold  by  a  third  party  to  the  maker,  and  that  by 
such  payment  he  was  subrogated  to  the  vendor's  lien  held  by  such  party, 
and  it  appeared  that  the  note  was  not  barred  by  limitation,  an  exception 
to  the  petition  on  the  ground  that  subrogation  arises  from  implied 
contract  and  therefore  is  barred  in  two  years,  and  that  the  petition 
showed  that  the  action  was  barred,  was  properly  overruled.  The  peti- 
tion did  not  seek  to  foreclose  the  lien  arising  by  subrogation,  but  the 
express  lien  given  in  the  instrument.    Munroe,  Admrx.,  v.  Munroe,  820. 

Livestoek. 

Transportation  by  rail.    See  Carriers  of  Goods,  1,  2,  6-11, 
Gift  of  cattle  to  wife.    See  Community  Property,  3. 
Proof  of  value.     See  Damages,  2;  Evidence,  19,  59,  60,  61, 
Effect  of  delay  or  rough  handling.     See  Evidence,  16,  20i 
Killed  by  train.     See  Railways,  U-H, 

Looation. 

Of  lines  of  survey.     See  Boundaries,  1,  2, 

Xandamns. 

1.  Where  a  proceeding  for  writ  of  mandamus  fails,  the  suit  for  an  injunc- 

tion to  restrain  action  pending  the  proceeding  for  mandamus  falls 
with  that  action.    Id. 

2.  A  county  judge  against  whom  there  was  pending  an  action  for  mandamus, 

requiring  him  to  order  an  election,  which  he  had  refused  to  do, 
resigned  his  office.  A  successor  was  elected  and  was  made  a  party  to 
the  suit.  Held  that  the  office  of  the  writ  sought  was  to  compel  the 
performance  of  a  personal  duty  by  the  defendant;  the  action  abated  on 
his  retirement  from  office;  it  could  not  be  continued  by  the  substitution 
of  his  successor  as  defendant,  and  should  have  been  dismissed;  no  right 
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arose  to  prosecute  for  the  writ  against  the  successor  until  his  refusal, 
upon  request,  after  coming  into  office,  to  perform  his  own  personal 
duty;  he  was  not  in  privity  with  his  predecessor  nor  his  predecessor's 
personal  representative.     Carpenter  v,  Kone,  264. 

XazTlage. 

Matrimonial  domicile.    See  Divorce,  1,  2. 

XazTied  Woman. 

Conveyance  by.    See  Acknowledgment,  1,  2,  $• 

Sale  of  property  under  execution.    See  Cloud  on  Title,  1. 

Property  acquired  during  marriage.    See  Community  Property,  1-^. 

Conveyance  by  husband  to  wife.  See  Wife'e  Separate  Property,  1,  2. 
1.  Where  the  wife  convevs  land  for  herself  and  for  the  husband  under  a 
power  of  attorney  from  him,  the  conveyance  has  the  effect  to  convey 
all  the  right,  title  and  interest  of  both,  whether  the  land  was  separate 
property  of  either  or  was  the  community  property  of  both.  Kin  Kaid 
V.  Lee,  622. 

llaater  and  Berrant. 

Death  by  wrongful  act.    See  Death,  i,  2. 

Defective  machinery.     See  Evidence,  25-SO;  Pleading,  9-15. 

Permanency  of  injury.     See  Evidence,  S5-S7. 

Impairment  of  mental  process.    See  Evidence,  62-€5» 

Declarations  by  agent.    See  Evidence,  15. 

Fellow  servants.    See  Harmless  Error,  S. 

Indemnity  to  party  blameless.    See  Joint  Wrongdoer,  i-4. 

Run  over  by  handcar.     See  Uegligence,  1, 

Inference  from  facts  proven.     See  Negligence,  2. 

Degree  of  care  required.     See  Negligence,  S,  8. 

Acting  to  avert  peril.     See  Negligence,  4, 

Proximate  cause.     See  Negligence,  5, 

Injury  to  minor.    See  Negligence,  6,  7. 

Injury  by  electric  shock.    See  Negligence,  10. 

Handhold  on  car.     See  Negligence,  13, 

Defective  handcar.    See  Negligence,  H. 

Servant  choosing  dangerous  method.     See  Negligence,  15,  16,  17. 

Warning  against  danger.    See  Negligence,  6,  7,  18. 

Collision  caused  by  open  switch.    See  Negligence,  19,  20. 

Flagman  struck  at  crossing.     See  Negligence,  21-2^. 

Contributory  negligence  of  servant.    See  Negligence,  6,  7,  15, 16,  17,  18,  21, 

22,  2h. 
Assumed  risk.    See  Instructions  to  Juries,  18. 

1.  The  defense  that  the  risk  of  negligence  by  a  foreman  was  assumed  by  a 

section  hand  because  of  his  knowledge  of  previous  similar  acts  of 
negligence  must  be  pleaded  by  defendant  in  order  to  raise  such  issue. 
International  d  G.  N,  R.  Co.  v.  Oarcia,  69. 

2.  A  servant  can  not  be  held  to  have  assumed  risks  which  his  ignorance  and 

inexperience  prevented  him  from  knowing.  Texas  d  N,  O.  R.  Co.  v. 
McCoy,  279. 

3.  An  instruction  that  if  the  jury  believe  from  the  evidence  that  the  danger 

of  making  the  coupling  in  the  position  as  attempted  by  plaintiff  was 
a  risk  that  was  known  to  him,  or  that  it  was  one  so  open  or  obvious 
that  persons  of  ordinary  intelligence,  with  such  knowledge  and  experience 
as  plaintiff  had,  if  any,  would  have  learned  of  and  avoided  by  the  use 
of  ordinary  care  in  the  performance  of  his  duties,  then  plaintiff  is 
deemed  in  law  to  have  assmned  the  risk,  and  if  you  so  find,  let  the 
verdict  be  for  defendant,  was  correct  and  sufficient  on  the  issue  of 
assumed  risk,  and  a  requested  charge  thereon  which  ignored  the  facta 
that  plaintiff  was  ignorant,  had  never  before  undertaken  such  a  task, 
and  could  have  known  nothing  of  the  dangers  attending  the  service, 
was  properly  refused    Id. 

4.  The  Act  of  April  24,  1905,  modifying  the  common  law  rule  as  to  risks 
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assumed  by  serrants  is  not  limited,  in  its  application,  to  defects  in 
dangerous  machinery,  but  applies  in  the^  case  of  a  negligent  failure  of 
the  master  to  furnish  the  servant  a  sa'fe  place  to  work,  as  where  a 
switchman  was  injured  in  coupling  a  car  by  his  foot  slipping  into  a 
hole  near  the  track.    Oulf,  O.  d  8,  F.  Ry.  Co.  v.  Dickens,  673. 

5.  In  an  action  by  a  railway  switchman  to  recover  for  injuries  caused  by 

negligence  in  permitting  a  hole  to  exist  by  the  side  of  the  track,  into 
which  his  foot  slipped  while  coupling  cars,  a  charge  making  it  the  duty 
of  defendant  to  keep  the  approaches  to  its  railroad  track  in  a  reason- 
ably safe  condition  is  to  be  understood  as  applicable  to  the  places  where 
its  servants  must  approach  the  track  when  engaged  in  their  work  and 
not  as  referring  to  the  approaches  of  highway  crossings.    Id, 

6.  In  a  suit  for  damages  for  the  death  of  an  employee  caused  by  falling 

into  a  mining  shaft,  pleading  and  evidence  as  to\he  alleged  negligence 
of  the  defendant  and  the  character  of  the  appliances  at  the  mouth  of 
the  shaft  for  dumping  the  cars,  considered,  and  held  to  show  that 
the  deceased  was  fi^miliar  with  the  character  and  operation  of  said 
appliances  and  the  risks  arising  therefrom  and  that  he  assumed  said 
risKs;  also  that  the  evidence  failed  to  show  that  the  alleged  negligence 
of  defendant  was  the  proximate  cause  of  the  accident,  and  the  court 
should  therefore  have  instructed  a  verdict  for  defendant.  Mount  Marion 
Coal  Min.  Co.  v.  Holt,  411. 

7.  As  a  general  rule  it  is  not  the  duty  of  the  master  to  instruct  the  servant 

as  to  the  rules  of  the  service  or  warn  him  of  the  dangers  incident 
thereto,  unless  information  be  asked;  but  this  rule  is  subject  to  some 
qualifications.    Houston  d  T,  C.  R.  Co.  v.  Malloy,  490.' 

8.  The  master  is  prima  facie  bound  to  instruct  a  servant  as  to  all  risks  which 

are  abnormal  or  extraordinary  and  at  the  same  time  of  such  kind  that 
the  servant  can  not  be  held  cnargeable  with  an  adequate  comprehension 
of  their  nature  and  extent  or  of  the  proper  means  by  which  to  safeguard 
himself.  The  presumption  is  that  all  risks  which  belong  to  this  category 
are  not  known  to  the  servant;  and  the  Question  whether  the  servant 
should  have  been  warned  is  always  for  the  jury  where  the  evidence 
Is  fairly  susceptible  of  the  construction  that  the  peril  to  which  his 
injury  was  due  was  one  of  this  description,  and  there  is  no  positive 
evidence  tending  to  charge  him  with  actual  or  constructive  knowledge 
of  that  peril.    Id. 

9.  When  an  act  is  done  by  one  in  obedience  to  the  order  of  his  foreman, 

the  law  will  not  declare  the  act  of  obedience  negligence  per  se  unless 
the  danger  of  obeying  the  order  was  so  obvious  and  glaring  from  the 
servant's  standpoint  at  the  time  he  undertook  to  obey  it  that  no  prudent 
man  would  have  undertaken  it,  but  will  leave  it  to  the  jury  to  aay 
whether  he  ought  to  have  obeyed  it  or  not.    Id. 

10.  Where  the  servant  was  called  from  his  regular  work  and  under  direction 

of  the  foreman  struck  on  the  end  of  an  axle  with  a  heavy  hammer, 
and  thereby  caused  a  portion  of  soft  metal  in  the  end  of  the  axle  to 
fly  out  and  strike  him,  and  it  appeared  that  the  danger  was  known  to  the 
foreman  and  unknown  to  the  servant,  and  that  if  the  servant  had  struck 
truly  in  the  center  of  the  axle  the  metal  would  not  have  spurted  out, 
but  the  fact  that  he  did  not  so  strike  was  not  because  of  carelessness, 
but  because  of  the  impossibility  of  any  one  striking  with  such  an  imple- 
ment in  the  same  place  at  every  blow,  it  could  not  be  held  that  he 
was  guilty  of  negligence  either  in  obeying  the  order  or  in  the  manner 
in  which  he  struck  the  blow,  and  the  issue  of  negligence  vel  non  was 
for  the  jury.    Id. 

11.  See  charge  held  to  contain  no  errors  of  which  the  appellant  could  oompl&in, 

and  to  sufficiently  embrace  the  law  applicable  to  the  facts.    Id. 

12.  Where  a  minor  employed  in  a  mill  was  set  to  work  feeding  staves  to  a 

planing  machine,  and  in  handling  a  crooked  stave  his  hand  was  caught, 
causing  injuries,  and  there  was  evidence  tending  to  show  that  he  had 
been  put  at  such  work  the  day  before  the  accident;  that  he  had  been 
employed  in  the  mill  about  two  months  and  while  carrying  staves  had 
operated  the  machine  on  one  or  two  occasions  for  a  short  time;  that 
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there  was  danger  in  the  work,  especially  in  feeding  crooked  staves,  not  80 
open  and  obvious  as  that  a  boy  of  his  age  must  be  presumed  to  have 
observed  and  understood  the  dangers;  that  he  was  not  warned  and 
should  have  been,  and  that  the  accident  was  proximately  caused  by  the 
negligence  of  the  foremjin  in  charge  of  the  shop  in  this  regard,  the  issue 
of  liability  on  the  part  of  the  master  was  for  the  jury.  Oulf  Cooperage 
Co.  V.  Ahernathy,  137. 

13.  Where  there  was  evidence  tending  to  show  that  the  injured  minor  was 

incapable  of  appreciating  whatever  dangers  there  were  in  operating 
the  machine  if  he  had  been  warned,  it  was  error  to  instruct  that  the 
master  would  be  liable  if  the  servant  could  not  appreciate  or  realize 
the  danger  in  which  he  was  at  the  time  he  was  operating  the  machine 
even  though  he  might  have  been  warned  thereof,  and  the  master  knew 
or  might  have  known  by  the  use  of  ordinary  diligence  that  the  servant 
did  not  understand  the  machine,  and  did  not  know  of  its  dangers 
by  reason  of  inexperience  or  age.    Id, 

14.  Where  a  servant  was  between  fourteen  and  fifteen  years  of  age  when 

injured  while  operating  a  planing  machine,  a  charge  that  if  he  was  a 
person  incapable  of  running  the  machine  and  had  not  been  warned  of 
the  danger  he  did  not  assume  any  risk,  was  error.  In  the  circumstances 
named  he  assumed  the  risk  of  such  dangers  as  were  open  and  obvious 
to  a  boy  of  his  age  and  intelligence.    Id, 

15.  An  instruction  that  the  law  does  not  require  an  employer  to  warn  a  minor 

when  the  elements  of  danger  are  obvious  to  a  person  of  average 
intelligence  using  due  care  and  which  ordinanr  prudence  should  make 
the  employe  avoid  without  warning,  did  not  distinguish  the  degree  of 
care  required  of  an  inexperienced  minor  from  that  required  of  an 
adult,  and  was  properly  refused.    Id. 

16.  In  an  action  to  recover  for  injuries  to  a  minor  caused  by  the  negligence 

of  the  master,  an  instruction  that  the  mere  fact  that  plaintiff  was  a 
minor  did  not  entitle  him  to  recover,  was  unnecessary  and  was  properly 
refused.    Id, 

Xeasure  of  Damages. 

For  seizure  of  goods.    See  Attachment,  11. 

Injury  to  goods  in  transportation.    See  Carriers  of  Goods,  5. 

Injury  to  livestock.    See  Carriers  of  Goods,  7. 

Destruction  of  personal  property.     See  Damages,  1. 

Loss  of  livestock.     See  Damages,  2,  S. 

Breach  of  contract.    See  Damages,  5. 

Injury  to  land.    See  Damages,  10,  11. 

False  Imprisonment.     See  Damages,  18, 

Personal  injury.    See  Damages,  24,  26,  27. 

Xeohanlc'8  lien. 

1.  The  lien  given  by  art.  3339a  of  the  Revised  Statutes,  in  favor  of  oertaln 
enumerated  classes  of  artisans  and  laborers  extend  only  to  persons 
whose  employment  falls  within  the  classes  enumerated;  one  who,  by 
his  personal  employment  falls  within  one  of  the  enumerated  classes 
has  a  lien  for  all  his  wages,  though  some  of  the  service  performed  does 
not  fall  within  the  line  of  duties  of  such  class;  one  whose  personal 
employment  does  not  bring  him  within  one  of  the  enumerated  classes  has 
no  lien  for  any  wages,  though  he  may  perform  some  duties  by  reason 
of  his  employment  belonging  to  the  grade  or  character  entitled  to  lien. 
Lindale  Brick  Co.  v.  Smith,  297. 

2.  One  who  is  employed  by  a  brick  manufacturing  company  as  superintendent 

and  general  manager  of  its  business  has  no  statutory  lien  under  article 
3339a  of  the  Revised  Statutes,  though  incident  to  such  employment  he 
performed  at  times  some  manual  lalmr.    Id. 

3.  One  employed  as  superintendent  and  general  manager  of  a  brick  manu- 

facturing company  at  a  monthly  salary  was  not  entitled  to  a  lien  for 
services  rendered  in  that  employment  falling  within  the  class  of  a 
laborer  or  other  enumerated  craftsman,  there  being  no  way  to  segregate 
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the  value  of  those  Bervices  from  such  as  he  Tendered  as  saperintendent, 
and  the  lien  given  hj  the  statute  being  for  all  his  wages  or  none.   li. 

4.  The  right  of  an  employe  to  recover  wages  due  against  one  converting  tlie 
property  of  the  employer  depends  upon  the  existence  of  the  statutory 
lien  upon  such  property  for  his  wages.    Id, 

6.  Allegations  considered  and  held  not  to  show  plaintiff  to  be  entitled  to  t 
lien  U|K)n  the  property  of  his  employer  entitling  him  to  recover  against  a 
purchaser  thereof  or  one  converting  it  to  his  own  use.    Jd, 

Xei^^  Anguish. 

For  suing  out  distress  warrant.    See  Damages,  H. 
For  fright  and  humiliation.    Bee  Damages,  16,  IT,  21,  22,  23. 
Becoming  an  object  of  sympatliy.     See  Damages,  19. 
Diminished  earning  capacity.    See  Dam^iges,  20,  26,  27. 

Xinorf. 

Release  of  claim  by  parent.    See  Contract,  9. 

Lien  on  property  of.     See  Equitable  Lien,  2. 

Guardianship  of.     See  Guardian  and  Ward,  1-5. 

Selling  liquor  to.     See  Intoxicating  Liquor,  1. 

Employment  in  dangerous  work.    See  M cuter  and  Servant,  12-16. 

Contributory  negligence  of.    See  Negligence,  6,  7. 

1.  Evidence  that  the  injured  minor  had  been  turned  loose  by  his  mother,  bis 

only  surviving  parent,  to  make  his  own  living,  was  sufficient' to  show 
emancipation  in  fact  and  authorize  him  to  recover  the  value  of  lost  time 
and  for  inability  to  earn  money  during  his  minority.  Cfulf  Cooperage  Co. 
17.  Ahcmathy,  13S. 

2.  A  judgment  in  favor  of  the  next  friend  for  the  use  and  benefit  of  the  minor 

was  supported  by  a  verdict  awarding  damages  to  the  minor,  by  name.  Id. 

Xiscondnct  of  Jury. 

In  arriving  at  damages.    See  Jury,  7. 

Hisjolnder. 

Suit  against  trustee  in  bankruptcy.     See  Venue,  S,  4, 

Xistake. 

Statement  of  facts.    See  Costs,  2. 

1.  In  order  for  a  court  of  equity  to  relieve  one  from  the  obligation  of  a  con- 

tract on  account  of  mistake,  it  is  essential  that  the  fact  concerning 
which  the  mistake  is  made  must  be  material  to  the  transaction,  affecting 
its  substance,  and  not  merely  its  incidents;  and  the  mistake  itself 
must  be  so  important  that  it  determines  the  conduct  of  the  mistaken 
party  or  parties.    Edwards  v.  Trinity  d  B.  V.  Ry.  Co.,  334. 

2.  The  proposition  that  a  mistake  resulting  from  the  complaining  party's 

negligence  will  never  be  relieved,  is  not  sound.  It  is  more  accurate  to 
say  that  where  the  mistake  is  caused  entirely  by  the  want  of  that 
care  and  diligence  in  the  transaction  which  should  be  used  by  everr 
person  of  reasonable  prudence  and  the  absence  of  which  would  be  the 
violation  of  a  legal  duty,  a  court  of  equity  will  not  interpose  its  relief; 
but  even  then  each  instance  of  negligence  must  depend  to  a  great  extent 
upon  its  own  circumstances.     Id. 

3.  Where  the  mistake  is  solely  due  to  the  defendant  but  without  his  fault, 

equity  will  refuse  specific  performance  onlv  where  the  mistake  is  of  a 
vital  part  of  the  contract— of  the  corpus  of  the  agreement— and  of  such 
nature  that  the  enforcement  would  be  a  great  hardship ;  and  the  principle 
applies  when  the  suit  is  for  damages  for  failure  to  perform.    Id. 

4.  Where  a  contract  in  writing  is  executed  under  a  mistake  by  only  one  of 

the  parties  as  to  a  fact  which  is  of  the  essence  of  the  contract,  the 
mistake  constitutes  a  ground  for  a  court  of  equity  to  rescind  and 
cancel  the  apparent  contract  fL9  written  and  place  the  parties  in  statu 
quo.    7(2, 
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6.  Where  the  court  is  satisfied  that  the  result  which  bears  so  hard  upon 
the  defendant,  though  legally  a  constituent  part  of  the  contract,  was 
not  intended  by  the  parties  at  the  time  of  the  agreement — ^i\Mk^) 
was  not  in  contemplation  as  the  effect  of  the  agreement  whic|SBs 
expressed  in  terms  too  unqualified — it  will  not  specifically  enforcaJEDe 
agreement;  and  the  principle  being  that  obligor  is  entitled  to  be  relieved 
from  the  obligation  of  his  contract,  it  applies  when  the  suit  is  for 
damages  for  failure  to  perform.    Id, 

6.  Where  a  contract  by  its  terms  conveyed  to  a  railway  company  so  much  of 

the  land,  clay  and  gravel  upon  the  land  of  the  plaintiff  as  should  be 
removed  during  five  years,  and  bound  it  to  remove  and  pay  for  at  a 
stipulated  price  as  much  as  5,000  cubic  yards  per  month  during  the 
,  term ;  and  it  appeared  that  at  the  time  the  contract  was  made  it  was 
'supposed  by  both  parties  that  there  existed  a  quantity  of  gravel,  clay 
and  sand  suitable  tor  the  purpose  of  ballasting  and  filling  the  company's 
roadbed  and  so  situated  that  it  could  be  worked  in  the  manner  pro- 
vided in  the  contract  at  a  reasonable  expense,  not  in  excess  of  its 
value  for  such  purpose;  that  the  company  contracted  under  the  mistake 
as  to  the  existence  of  material  of  the  quality  desired  and  so  located 
and  in  such  qifantities  that  it  could  be  removed  at  an  expense  not  in 
excess  of  its  value  when  removed,  and  that  as  the  work  progressed  it 
was  found  that  this  condition  did  not  exist,  but  that  the  material  was 
so  scattered  and  in  such  small  quantities  in  each  place  as  that  it  could 
not  be  removed  except  at  a  ruinous  expense,  the  company  was  entitled 
in  equity  to  be  relieved  of  the  obligation  to  perform  the  contract.    Id. 

7.  Where  the  gravel  which  the  railway  company  undertook  to  remove  and 

pay  for  was  under  the  surface  and  not  exposed  to  view,  and  only 
an  actual  working  of  the  deposit  would  be  likely  to  reveal  the  deficiency 
in  either  quantity  or  quality,  the  failure  of  the  company  to  discover  the 
deficiency  was  not  such  negligence  as  would  close  the  door  of  equity  to 
it  in  seeking  to  be  relieved  of  the  obligation  of  the  contract.     Id, 

8.  Parol  evidence  tending  to  show  that  the  gravel  bed  was  undeveloped;  that 

the  quantity  and  quality  and  the  situation  of  the  gravel  was  undeter- 
mined; that  it  was  contemplated  by  both  parties  that  it  should  be 
removed  in  a  certain  manner  and  used  for  a  certain  purpose;  that  it 
was  impossible  to  get  it  out  except  at  an  expense  largely  in  excess  of 
its  value  when  removed;  and  that  the  obligor  contracted  under  a  mistake 
as  to  these  matters,  did  not  vary  or  contradict  the  terms  of  the  written 
contract,  and  was  admissible.    Id, 

Xortgage. 

On  homestead  of  family.    See  Homestead,  S,  5-10;  Instructions  to  Juries,  22, 
Foreclosure  of.    See  Sales,  2,  S, 

HotioiL. 

In  arrest  of  judgment.    See  Citation,  5, 
Delay  in  filing.    See  Veto  Trial,  1,  2, 
Errors  in  charge    See  Practice  on  Appeal,  1. 
1.  Where  the  relief  sought  in  a  motion  depends  upon  an  issue  of  fact  it 

should  be  supported  by  evidence  presented  in  some  form  appropriate 

to  the  proceeding.    Connor  v.  Zaehry,  188. 

Xnnlcipal  Corporation. 

Disposal  of  garbage.    See  Nuisance,  2. 

Treasurer  of  school  fund.  See  School  Fund,  2, 
1.  When  the  creation  of  a  municipal  corporation  is  authorized  by  statute 
and  a  corporation  has  been  organized  under  the  color  of  such  authority, 
its  corporate  existence  can  not  be  inquired  into  by  the  courts  in  a 
collateral  proceeding.  The  validity  of  the  incorporation  can  only  be 
determined  in  a  suit  brought  for  that  purpose  in  the  name  of  the 
State  or  by  some  individual  under  the  authority  of  the  State  who  has  a 
special  interest  which  is  affected  by  the  existence  of  the  corporation. 
'  Missouri,  K.  d  T.  Ry.  Co,  of  Tew,  v.  Bratcher,  10, 
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2,  In  proceedings  to  enforce  ordinances  of  cities  the  illegality  of  the 
corporate  existence  can  not  be  shown  to  defeat  a  recovery;  in  anch  a 
^  '^  collateral  proceeding  evidence  that  the  corporation  ia  actijug  as  such 

is  all  that  is  required.    Id. 

•3.  Where  a  railway  company  was  charged  with  negligence  in  running  a 
train  at  a  street  crossing  in  a  city  at  a  rate  of  speed  prohibited  by 
an  ordinance  of  the  city,  evidence  that  the  city,  in  the  exercise  of  juris- 
diction over  the  territory  in  which  the  street  and  crossing  were  situated, 
was  acting  as  a  municipal  corporation  and  under  the  color  of  law,  was 
admissible  and  sufficient  to  let  in  evidence  the  ordinance  and  proof  of 
its  violation,  though  the  passage  of  an  ordinance  annexing  such  territory 
in  the  manner  required  by  statute  was  not  shown.    Id, 

4.  Proof  that  a  petition  of  certain  citizens  to  add  certain  territory  to  the 
city  was  received  and  adopted  by  the  city  council;  that  since  that 
time  the  city  and  its  officers  claimed  that  it  was  a  part  of  the  city 
and  its  officers  exercised  jurisdiction  over  it,  levying  taxes  on  property 
therein :  and  that  men  living  in  that  territory  had  been  regularly  elected 
to  serve  in  the  city  council  and  all  the  functions  of  a  city  government 
were  exercised  therein,  was  sufficient  to  show  that  the  city,  in  exercis- 
ing jurisdiction  over  such  territory  acted  as  a  municipal  oorporatioa 
and  under  color  of  law.    Id, 

HegUgenoe. 

Assault  on  passenger  by  train  porter.    See  Chrriera  of  PanengerSj  1, 

Insult  to  passenger  by  passenger,  s  See  Carriera  of  Passengers,  f . 

Ejection  of  passenger  from  depot.    See  Carriera  of  Pasaengera,  S„ 

Based  on  contlract  obligation.     See  Conir€tcta,  6^9, 

Fellow  servants.     See  Harmleaa  Error,  5. 

Leaving  switch  open.    See  Instructions  to  Juries,  11, 

Assumed  risk.    See  Instructions  to  Juries,  18;  M€uter  and  Servant,  l-i, 

6,  U. 
Discovered  peril.     See  Instructions  to  Juries,  SO, 
Contributory  negligence.     See  Instructions  to  Juries,  29,  SS;  Master  and 

Servant,  9,  10,  12;  Mistake,  2,  S;  Pleading,  7;  Railu>ays,  7;  Telegraph 

and  Telephone,  S, 
Speed  of  train.    See  Instructions  to  Juries^  SJ^, 
Carriers  of  livestock.    See  Instructions  to  Juries,  S5, 
Contribution  and  indemnity.     See  Joint  Wrongdoers,  1-4, 
Safe  place  to  work.    See  Master  and  Servant,  4,  5, 
Unguarded  mining  shaft.    See  Master  and  Servant,  6, 
Warning  of  danger.     See  Master  and  Servant,  7,  8,  13,  15, 
Obeying  orders  of  superior.    See  Master  and  Servant,  9,  10, 
Injfiry  to  minors.    See  Master  and  Servant,  12-16, 
Disposal  of  garbage.     See  Nuisance,  1, 
Defects  in  machinery.     See  Pleading,  9,  10. 
Manner  of  receiving  injury.     See  Pleading,  16, 
Escape  of  fire.     See  Railways,  8,  9,  10, 
Stock  killed  by  train.     See  Railv)ays,  12,  IS,  H, 
Injury  by  overflow.    See  Railways,  16,  17. 

1.  Evidence  of  negligence  by  a  section  foreman  (getting  foot  caught  in  wheel 

and  being  drawn  under  car)  causing  the  derailment  of  a  hand  car  and 
injury  to  a  section  hand,  considered  and  held,  to  support  the  substance 
of  the  allegations  of  the  petition,  to  present  no  variance,  and  to  justify 
submission  of  the  issue  and  refusal  of  a  peremptory  charge  for  defend- 
ant.   International  d  O,  N,  R.  jOo,  v,  Garcia,  69. 

2.  It  is  for  the  jury  to  draw  the  inference  of  negligence  from  the  facts  proven. 

It  is  neither  necessary  nor  proper  that  witnesses  testify  that  the  act 
was  negligent.    Id, 

3.  On  the  issue  of  negligence  of  a  section  foreman  the  care  required  was 

properly  defined  as  "that  which  a  person  of  ordinary  prudence  would 
exercise  under  the  same  or  similar  circumstances."  No  less  degree  was 
required  of  a  foreman.    Id. 

4.  Evidence  considered  and  held  not  to  raise  the  issue  nor  justify  a  cbarge 
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on  excusing  the  negligent  act  of  a  section  foreman  as  dono  to  avert  peril. 
Id. 

5.  A  definition  of  proximate  cause,  in  a  charge,  aa  ''such  a  cause  in  the 

absence  of  which  injury  would  not  have  happened/'  was  incorrect  in 
that  it  ignored  the  distinction  between  proximate  and  remote  cause — 
.  left  out  the  essential  element  that  the  result  must  be  such  as  a  person 
of  ordinary  prudence  should  have  foreseen  as  «likely  to  occur  as  a 
probable  consequence  in  the  light  of  all  the  attending  circumstances. 
There  being  nothing  in  the  charge  curing  the  error  it  was  ground  for 
reversal.     Gulf  Cooperage  Co,  p,  Ahemaihy,  137. 

6.  An  instruction  that  if  the  minor  engaged  in  the  operation  of  the  machine 

was  inexperienced  and  not  warned  he  could  not  be  guilty  of  contributory 
negligence,  was  erroneous.    Id, 

7.  A  minor  servant  when  not  warned  is  held  only  to  the  exercise  of  such 

care  as  persona  of  ordinary  prudence  of  his  a^e  and  experience  would 
use  in  the  same  or  similar  circumstances,  and  is  guilty  of  contributory 
negligence  when  he  fails  to  exercise  such  degree  of  care.    Id, 

8.  While  evidence  of  the  general  use  of  a  certain  appliance  by  other  persons 

engaged  in  the  same  business  is  admissible  upon  the  issue  of  ordinary 
care,  it  is  not  conclusive  of  the  question,  and  will  not  warrant  an  in- 
struction to  the  jury  to  that  effect.  In  an  action  based  upon  negligence 
it  is  always  a  question  for  the  jury  under  the  facts  of  each  case  whether 
or  not  there  has  been  an  absence  of  ordinary  care.  Lyon  d  Rice,  Re- 
ceivers, V.  Bedgood,  19. 

9.  If  there  is  evidence  making  actionable  negligence  and  damages  resulting 

therefrom  issues,  it  becomes  the  dutv  of  the  trial  court  to  submit  them 
to  the  jury,  although  it  may  be  of  such  slight  probative  force  as  to 
require  of  that  court  or  the  Appellate  Court  to  set  aside  a  verdict  found 
upon  such  evidence.  Oalveston,  H,  d  8,  A,  Ry,  Co,  v.  Pigott,  367. 
10.  Where  it  was  undisputed  that  the  minor  servant  was  killed  by  an  electric 
shock  while  at  work  in  the  course  of  his  employment  and  that  the 
electric  current  entered  his  body  by  reason  of  his  coming  in  contact 
with  a  metallic  tank  highly  charged  with  electricity  communicated 
by  an  extension  cord  used  by  the  master  about  the  place  of  work,  and 
there  was  evidence  tending  to  show  that  the  cord  was  defective  by 
reason  of  the  master's  failure  to  exercise  ordinary  care  to  have  and 
maintain  its  insulation  in  such  condition  as  not  to  admit  of  the 
escape  of  a  sufficient  amount  of  voltage  of  electricitv  to  render  its 
premises  or  anything  thereon  dangerous  or  unsafe  to  its  servants  em- 
ployed there,  the  issue  of  actionable  negligence  was  for  the  jury.  Id. 
11.  Evidence  considered  and  held  to  support  a  recovery  of  damages  against  a 
telephone  company  for  negligence  in  failing  to  provide  a  lightning- 
arrester  device  with  a  ground  wire,  where  its  wires  entered  the  house 
of  a  subscriber,  whereby  one  of  the  inmates  received  a  shock  from 
electricity  carried  into  the  building  by  the  telephone  wires  during 
a  storm.     Southern  Tel,  d-  T,  Co,  v,  Evans,  63. 

12.  Jnst ruction  upon  the  issue  as  to  negligence  of  a  telephone  company  in 

failin|^  to  provide,  for  arresting  the  entry  of  dangerous  currents  of 
electricity  irom  its  wires  into  the  house  of  a  patron,  proper  devices 
at  the  point  of  entry,  held  not  subject  to  the  objections:  (1)  That  it 
denied  defendant  protection  from  liability  if  other  sufficient  devices 
for  the  patron's  protection  had  been  employed  by  it;  (2)  that  it  was 
unsupported  by  evidtence  that  tlie  device  in  question  would  have  averted 
the  injury;  (3)  that  it  imposed  an  absolute  duty  to  select  the  best 
device,  instead  of  mere  exercise  of  reasonable  care  to  do  so.    Id, 

13.  Where  the   railway  company  was  charged   with  '  negligence   in  allowing 

a  handhold  on  a  car  to  remain  in  an  unsafe  and  defective  condition, 
causing  it'  to  give  way  when  used  by  an  employe,  and  there  was  evi- 
dence tending  to  show  that  it  gave  way  because  of  defects  other  than 
the  insufficient  length  of  the  screws  which  fastened  it,  which  might 
have  been  discovered  by  the  exercise  of  proper  care  and  which,  com- 
bined with  the  insufficient  length  of  the  screws,  contributed  to  the 
instability  of  the  fastening,   a  requested  charge  to  return  a  verdict 
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for  defendant  if  the  Jury  believed  that  the  handhold  was  originally 
fastened  by  screws  of  insufficient  length,  and  that  the  cause  of  the 
handhold  giving  way  was  the  insufficient  length  of  the  screws  and  this 
condition  could  not  have  been  discovered  by  the  exercise  of  ordinaiy 
care  in  inspecting  same,  was  properly  refused.  San  Antonio  d  A.  P, 
Ry,  Co,  V,  Beauchamp,  123. 

14.  Where,  in  an  action  by  the  servant  for  personal  injuries,  the  gravameii 

of  the  charge  was  that  the  defendant  furnished  him  a  defective  hand-ear 
to  be  used  in  the  discharge  of  his  duties,  which  was  negligence  on  its 
part,  and  that  by  reason  of  such  negligence  he  was  injured,  and  it  was 
alleged  and  the  evidence  showed  that  while  he  was  engaged  in  operating 
the  car  the  bull  wheel  of  the  car  gave  way  by  having  been  previously 
broken  or  having  been  worn,  and  he  was  thereby  thrown  and  injured,  a 
charge  authorizing  a  finding  for  plaintiff  if  the  jury  found  that  defend- 
ant "in  equipping  the  hand-car  with  a  bull  wheel  which  was  defective 
or  worn"  was  guilty  of  negligence  and  such  negligence  was  the  proxi- 
mate cause  of  the  injury,  was  not  on  the  weight  of  evidence,  nor 
objectionable  as  submitting  an  issue  of  negligence  not  made  by  the  plead- 
ing  and  proof.    8i,  Louis  8.  IT.  By,  Co,  of  Tew,  v.  Brovming,  521. 

15.  A  requested  instruction  taxing  plaintiff  with  negligence  in  making  a  coup- 

ling from  the  ground  rather  than  from  a  safe  position  npon  the  car, 
was  properly  refused  where  the  evidence  presented  a  question  of  fact 
as  to  whether  it  was  not  necessary  to  perform  the  act  in  the  way 
selected.     Gulf,  C,  d  8,  F.  Ry,  Co.  v,  Dickens,  637. 

16.  A  request-ed  instruction  denying  recovery  to  a  switchman  who  was  injured 

while  walking  between  moving  ears  if  the  position  was  dangerous  and 
proximately  contributed  to  the  accident  was  properly  refused  because 
it  assumed  that  the  walking  between  the  cars  constituted  eontributoTy 
negligence.     Id, 

17.  Evidence  that  the  coupling  apparatus  of  cars  was  broken  or  defective 

could  be  received  to  explain  Ihe  conduct  of  plaintiff  injured  while 
walking  between  the  cars  making  a  coupling,  though  negligence  in 
providing  a  safe  place  to  work,  and  not  defects  in  the  coupling,  con- 
stituted the  ground  relied  on  for  recovery.     Id, 

18.  Where  the  servant,  in  obedience  to  an  order  from  the  foreman  to  assist  in 

making  a  coupling  of  the  tender  and  engine,  placed  his  back  toward  the 
tender  with  his  head  between  the  bars  and  guided  them  to  the  socket, 
and  when  they  slipped  in  they  were  suddenly  brought  against  his  head 
inflicting  injury;  and  it  appeared  that  he  was  young  and  inexperienced; 
that  it  was  the  first  time  he  had  ever  performed  such  a  service  which 
was  outside  of  his  regular  duties  and  these  facts  were  known  to  tlie 
foreman,  it  was  the  latter's  duty  to  have  warned  him  of  the  danger 
incident  to  the  service,  and  failing  this,  it  could  not  be  held  as  a 
matter  of  law  that  he  was  guilty  of  contributoiy  negligence  in  attempting 
to  perform  the  services  in  the  manner  he  did.  Texas  d  N.  O,  R.  Co. 
V.  McCoy,  279. 

19.  A  railway  company  being  charged  with  negligence  in  that  a  switch  wts 

left  open  and  caused  a  collision,  the  court  instructed  as  follows: 
"Guided  by  these  instructions,  if  yon  believe  from  a  preponderance  of 
the  evidence  that  the  said  switch  being  open  and  said  train  being  so 
deflected,  was  the  result  of  the  negligence  of  defendant's  servants  in  not 
properly  closing  the  switch  or  in  not  keeping  same  closed;  and  further 
believe  that  plaintiffs  injuries,  if  any,  were  the  direct  result  of  the 
negligence,  if  any,  of  uvfendant's  servants  in  regard  to  said  switch, 
and  that  he  did  not  assume  the  risk,  then  you  will  find  for  the  plaintiff." 
Held,  (1)  the  charge  did  not  assume  that  the  servants  were  guilty 
of  negligence  in  not  properly  closing  the  switch,  and,  in  view  of  another 
instruction  to  find  for  defendant  if  they  believed  that  the  switch  beinff 
open  was  not  the  result  of  negligence  of  defendant's  servants,  could 
not  have  misled  the  jury;  (2)  there  being  no  evidence  presenting  any 
ground  for  a  distinction  between  "closing**  and  "properly  dosing^  the 
switch,  there  was  no  error  in  submitting  the  issue  of  negligence  in 
not  properly  dosing  it;    (3)   the  charge  did  not  assume  negligence  in 
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not  keepinff  the  switck  closed;  (4)  It  beii^  established  beyond  question 
by  the  undisputed  testimony  that  the  switch  was  open,  error,  if  any, 
in  submitting  the  issue  of  failing  to  keep  it  closed  was  harmless,  for 
the  jury  must  have  found  according  to  the  undisputed  proof.  Hotiaton 
d  T,  C.  R.  Co.  V.  8hapard,  697. 

20.  Charge  in  its  entirety  considered,  and  held  not  to  shift  the  burden  of 

proof  and  place  it  on  defendant  to  show  that  the  switch  being  open 
was  not  due  to  its  negligence.    Id, 

21.  Where  a  flagman  at  a  street  crossing  was  flagging  a  switch  engine  on  a 

siding  and  stepped  back  on  the  main  track  and  was  struck  and  injured 
by  a  train,  his  allegations  in  a  suit  against  the  railway  company  that 
it  was  his  duty  to  flag  the  trains  over  the  crossing  and  that  on  the 
occasion  in  question  he  failed  to  discover  the  approach  of  the  train  which 
struck  him,  had  the  legal  effect^  standing  alone,  to  establish  prima  facie 
negligence  on  his  part  as  a  matter  of  law;  but  further  allegations 
that  it  was  also  his  duty  to  keep  a  lookout  for  the  safety  of  pedestrians 
at  the  crossing,  that  the  safety  of  himself  and  others  required  that  only 
one  train  or  engine  pass  over  said  crossing  at  a  time;  that  the  passing 
of  more  than  one  rendered  it  dangerous  to  them ;  that  the  company  and 
its  servants  owed  him  the  duty  to  ring  the  bell  on  all  engines 
passing  the  crossing  and  to  sound  the  whistle  on  all  engines  to  apprise 
nim  of  their  approach;  that  a  city  ordinance  required  persons  in 
charge  of  engines  to  ring  the  bell  continuously  while  the  engines  were 
in  motion;  that  those  in  charge  of  the  engine  which  struck  him  failed 
to  sound  the  whistle  or  otherwise  signal  its  approach ;  that  he  was  the 
only  flagman  and  could  flag  only  one  train  at  a  time;  that  he  did  not 
expect  &e  train  to  pass  the  crossing  at  the  same  time  the  switch  engine 
was  crossing,  and  that  while  engaged  in  flagging  the  switch  engine 
the  engineer  in  charge  of  it  caused  hot  steam  to  escape  upon  him  thereby 
frightening  and  blinding  him  and  causing  him  to  step  back  and  near  the 
time  when  he  was  struck  by  the  other  engine  of  the  presence  of  which 
he  was  until  then  unaware,  were  sufiicient  to  charge  negligence  on  the 
part  of  the  company  and  rebut  any  presumption  of  contributory  negli- 
gence which  otherwise  might  have  arisen.  Texas  d  N,  O.  R.  Co*  v. 
Reed,  26. 

22.  Where  a  flagman  at  a  street  crossing  was  struck  and  injured  by  a  train 

passing  the  crossing,  the  mere  fact  that  he  could  have  seen  the  approach- 
ing train  several  hundred  feet  before  it  reached  the  crossing  would  not 
?irevent  a  recovery.  The  jury  had  the  right  to  take  into  consideration 
he  facts  pleaded  and  proved  by  him  to  excuse  his  apparent  want  of 
ordinary  care  in  not  seeing  or  hearing  the  approach  of  the  train,  and 
to  determine  under  proper  instructions  whether  in  failing  to  see  it 
he  was  or  was  nol^  under  all  the  circumstances  in  evidence,  guilty  of 
negligence.     Jd. 

23.  Whether  it  was  negligence  on  the  part  of  the  railway  in  running  a  train 

over  the  street  crossing  in  a  city  at  the  same  time  a  switch  engine  was 
being  flagged  across  on  another  track,  was  an  issue  for  the  jury  to  deter- 
mine under  all  the  facts  and  circumstances  in  evidence.    Id, 

24.  An  instruction  that  contributory  negligence  ''means  a  want  of  ordinary 

care  on  the  part  of  a  person  injured  by  the  actionable  negligence  of 
another,  combining  and  concurring  with  that  negligence  and  contributing 
thereto  as  a  direct  and  proximate  cause  therefor,  without  which  the 
injury  would  not  have  occurred,"  held,  inaccurate,  but  not  misleading 
in  view  of  an  instruction  that  the  plaintiff  could  not  recover  if  the 
jury  believed  from  the  evidence  that  at  the  time  he  was  struck  by 
the  engine,  or  just  before  that  time,  he  could  have  discovered  the 
approach  of  said  engine  by  the  use  of  ordinary  care  by  using  his  sense  of 
hearing  or  seeing,  or  if  they  believed  that  an  ordinarily  prudent  person, 
situated  as  he  was  at  the  time,  could  or  would  have  discovered  the 
approach  of  said  engine  in  time  to  have  avoided  contact  therewith.    Id, 

25.  It  is  not  negligence  for  a  railway  company  to  put  on  its  right  of  way 

obstructions  to  the  view  of  one  approaching  a  crossing,  whether  the 
obstruction  be  placed  there  by  the  company  for  its  ovm  use,  or  by 


716  Ikdbx. 

Hesrligenoe— Continikt** 

another  by  the  company's  permission  to  be  used  in  connection  with 
the  business  of  the  road;  but  it  is  merely  a 'matter  to  be  considered  on 
the  question  whether  there  was  negligence  in  the  operation  of  a  train 
at  the  crossing.    Missouri,  K,  d  T.  Ry.  Co,  of  Tea,  v,  Bratcher,  10. 

26.  Where  the  deceased  was  killed  by  a  train  upon  a  railroad  crossing,  it  was 

error  to  submit  as  a  distinct  ground  of  negligence  upon  which  the 
plaintiff  might  recover,  the  maintenance  by  the  railway  company  on 
its  right  of  way  of  a  cut  and  dump  obstructing  the  view,  when  the 
uncontroverted  evidence  was  that  the  cut  and  dump  were  six  hundred  feet 
from  the  crossing,  and  a  train  emerging  from  the  cut  could  be  seen 
that  distance  by  one  approaching  the  crossing  as  deceased  was.  Under 
such  evidence  the  cut  and  dump  could  not  harve  contributed  to  the 
accident.    Id, 

27.  Railway  companies  are  not  required  to  keep  a  flagman  or  watchman  at 

every  crossing  to  give  warning  to  travelers  about  to  use  the  crossing, 
of  the  danger  from  approaching  trains ;  but  if  the  location  of  a  crossing 
and  the  circumstances  surrounding  it  render  is  unusually  dangerous, 
the  failure  to  have  a  flagman  there  becomes  a  proper  subject  of  inquiry 
upon  the  issue  of  culpable  negligence  in  determining  the  liability  of  the 
company  for  damages  for  injuries  inflicted  upon  one  attempting  to  use 
the  crossing.    Id, 

28.  Upon  the  issue  of  due  care  upon  the  part  of  the  plaintiff  in  crossing  a 

railroad  track,  it  was  not  reversible  error  for  the  court  to  use  the 
expression  "look  or  listen"  instead  of  'look  and  listen.''  The  use  of 
either  sense  might  under  circumstances,  be  sufficient.  The  sufficiency 
of  the  care  used  was  a  question  of  fact  for  the  jury.  Northern  Tex. 
Trac,  Co.  v.  Hunt,  415. 

29.  A  charge  which  imposed  a  liability  for  negligence  on  defendant  railway, 

in  case  of  inominent  peril  to  one  discovercnl  on  the  track  by  the  engineer, 
if  he,  by  the  use  of  the  means  at  his  command,  could  have  stopped 
the  engine  before  striking  such  person,  but  failed  to  do  so,  was  not 
erroneous  in  requiring  a  nigher  degree  of  care  than  the  law  imposed. 
San  Antonio  d  A,  P,  Ry,  Co.  v,  Hodgea,  364. 

30.  Railroad  companies  are  charged  with  the  duty  of  exercising  ordinary  care 

to  discover  persons  on  their  tracks  and  to  avoid  injuring  them  at 
those  places  where,  tmder  all  the  circumstances,  they  are  reasonably 
chargeable  with  notice  that  such  persons  are  liable  to  be,  and  it  can 
make  no  difference  so  far  as  the  duty  of  the  company  is  concerned 
whether  such  persons  are  technically  to  be  classed  as  trespassers,  licensees 
or  persons  using  the  company's  track  as  a  right.  This  duty  is  imposed 
because  of  the  broad  rule  of«  humanity  that  one  engaged  in  so  dangerous 
a  business  is  required  to  exercise  ordinary  care  to  avoid  injuring 
another  when  the  presense  of  and  danger  to  such  other  person  is 
reasonably  to  be  anticipated.    Ft,  Worth  d  D.  C.  Ry.  Co,  v,  Longino,  87. 

31.  In  a  suit  for  damages  for  personal  injuries  caused  by  being  struck  by  a 

locomotive  while  plaintiff  was  walking  on  the  defendant's  track,  evi- 
dence considered  and  held  to  raise  a  question  of  fact  as  to  whether  or 
not  plaintiff  was  guilty  of  contributory  negligence  in  walking  on 
said  track,  and  the  trial  court  therefore  properly  refused  to  instruct  a 
verdict  for  defendant.  Texas  Midland  Ry.  Co.  v.  Byrd,  102  Texas,  263, 
discussed.    Id, 

32.  Where  plaintiff  was  struck  by  a  locomotive  and  injured  while  walking 

on  a  railroad  track,  held,  under  the  circumstances  of  this  case,  thai 
the  presumption  should  be  indulged  as  against  a  charge  of  contributory 
negligence  that  he  did  look  and  listen  for  approaching  trains  before 
entering  on  the  track.    Id. 

33.  Whether  or  not  a  person  struck  by  a  locomotive  and  injured  while  walking 

on  a  railroad  track  is  guilty  of  contributory  negligence  depends  so 
largely  upon  an  infinite  variety  of  circumstances  that  it  ought  in 
all  cases  to  be  submitted  to  the  jury  as  a  question  of  fact,  except  in 
those  cases  where  the  undisputed  evidence  shows  that  the  injured 
person  exercised  no  care  whatever  for  his  own  safety.    Id, 


Ihdsx.  717 

Kegllgenoe — Continued. 

34.  An  allegation  that  defendant  carelessly  and  negligently  moved  and  ran  one 

of  its  engines  against  plaintiff  is  sufficient  to  support  proof  on  and 
submission  of  the  issue  of  discovered  periL  Texas  d  P,  R,  Co,  v. 
Crawford,  196. 

35.  Evidence,  in  case  of  a  man  struck  by  a  slowly  moving  train  while  walking 

on  the  track  at  station,  considered,  and  held  to  support  the  submission 
of  the  issue  of  negligence  on  discovered  peril.    Id, 

36.  A  requested  instruction  relieving  defendant  from  liability  for  running  its 

train  against  a  man  on  the  track  if  the  engineer  did  not  and  could  not 
discover  him  was  erroneous  in  ignoring  the  duty  of  the  fireman 
also  to  keep  watch  and,  having  actually  discovered  plaintiff  on  the 
track,  to  give  him  warning.    Id, 

37.  A  requested  instruction  relieving  defendant  from  liability  if  plaintiff  vol- 

untarily chose  a  dangerous  instead  of  a  safe  place  was  improper 
because  ignomig  the  question  of  plaintiff's  knowledge  of  the  dangerous 
conditions  and  that  of  discovery  by  defendant  of  his  dangerous  position. 
Id, 

38.  Questioning  the  correctness  of  a  charge  which  held  defendant  liable  for 

failure  of  employes  operating  a  train  and  discovering  an  unidentified 
object  on  the  track  only  from  the  time  they  were  able  to  recognize  such 
object  as  a  humbn  being  lying  down,  the  court  decline  to  reverse  the  judg- 
ment for  defendant,  because  the  undisputed  evidence  showed  that  the 
train  could  not  have  been  stopped  in  time  to  avoid  striking  him  when 
the  object  was  first  discovered.    Caldwell  «.  Houston  &  T,  C,  Ry,  Co,,  399. 

39.  A  person  run  over  while  lying  unconscious  upon  a  railway  track  at  night 

is  prima  facie  guilty  of  contributory  negligence,  and  in  the  absence 
of  evidence  rebutting  such  presumption  the  railway  company  is  not 
liable  for  failure  of  those  operating  its  train  to  sooner  discover  him.    Id, 

40.  A  license  to  use  a  railway  track  as  a  footpath  does  not  authorize  its  use 

as  a  place  to  lie  or  sit  down  upon,  and  one  so  doing  can  not  invoke 
the  care  due  to  a  licensee.    Id, 

41.  The  presumption  that  one  run  over  at  night  while  lying  unconscious  on 

a  railway  track  was  guilty  of  contributory  negligence  is  not  rebutted 
nor  an  inference  that  he  was  disabled  from  "providential  causes"  war- 
ranted by  evidence  that  he  had  previously  been  subject  at  times  to 
''spells"  of  helplessness  and  suffering  (acute  attacks  following  over- 
eating) where  the  proof  also  showed  that  he  left  town  to  walk  home 
on  the  track  that  night  in  a  condition  of  intoxication  variouslv 
described  by  the  witnesses  as  "drinking,"  "drunk,"  or  "staggering."    Id, 

42.  When  the  persons  operating  a  train  see  a  person  on  or  near  the  track  in 

peril  from  the  train,  in  time  to  avoid  injuring  him,  it  becomes  their 
absolute  duty  to  use  every  means  then  within  their  power,  consistent 
with  the  safety  of  the  train,  to  avoid  injuring  him;  and  a  charge 
that  under  such  circumstances  it  is  their  duty  to  use  ordinary  care, 
is  erroneous.     Maxfield  v,  Texas  A  P.  Ry.  Co,,  619. 

43.  A  charge  instructing  that  the  plaintiff  was  guilty  of  contributory  negligence 

and  could  not  recover  if  the  jury  found  that  he  could  have  walked 
between  the  tracks  in  a  place  of  safety  and  that  an  ordinarily  prudent 
person  would  have  remained  between  said  tracks  and  would  not  have 
gotten  upon  the  track  so  as  to  be  struck  by  the  engine,  assumed  that 
he  got  upon  the  track  so  as  to  be  struck,  and  was  upon  the  weight  of 
evidence.     Id, 

Vew  TriaL  , 

Suit  to  obtain.    See  Bill  of  RevietD,  1,  2, 
Errors  in  charge.    See  Practice  on  Appeal,  1, 

1.  Although  the  statute  provides  that  a  motion  for  new  trial  shall  be  filed 

within  two  days  after  the  rendition  of  judgment,  the  trial  court  has 
the  discretion  to  grant  a  meritorious  motion  filed  after  that  time. 
Hargrove  v,  Cothran,  6. 

2.  Where  a  judgment  was  rendered  against  defendant  during  the  absence 

of  himself  and  counsel,  motion  for  new  trial  excusing  such  absence 
on  the  ground  of  sickness,  considered,  and  held  meritorious.    Id, 
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Hext  Triend. 

Judgment  in  favor  of.    See  Minor,  t* 

Hon  Est  Faotnm. 

Delivery  of  note.    See  "Notef  1. 

nonresident. 

Attachment  against  property.    See  Amendment,  2, 

Hotary. 

Conveyance  by  married  woman«    See  Acknowledgment,  IS. 

Votes. 

Expense  of  collection.    See  Attomey'a  Fees,  2. 
Burden  ofj  proving  defense.     See  Contract,  4, 
Authority  of  partner  to  execute.     See  Partnership,  1. 
Assumption  by  subsequent  purchaser.    See  Vendor  and  Purchaser,  i, 

1.  Where  the  makers  signed  the  note  and  placed  it  in  the  possession  of  the 

payee  who  became  the  endorser,  and  under  their  plea  of  non  est  factom 
the  evidence  presented  only  the  issue  of  delivery,  they  could  not  be 
heard  to  say,  as  against  an  innocent  purchaser  from  the  payee,  that 
the  note  was  never  executed  because  not  delivered  to  the  payee,  and  the 
plea  was  properly  overruled.    Goodman  d  McFarland  v.  Burton,  586, 

2.  The  makers  of  a  note  in  placing  it  in  the  payee's  safe  or  in  a  safe  under 

his  control,  put  the  payee  in  possession;  and  an  agreement  between 
the  parties  that  the  payee  should  hold  the  note  until  an  examination  of 
the  books  of  the  business  purchased  by  the  makers  should  determine  what 
amount,  if  any,  they  should  be  credited  with,  could  not  affect  one 
who  purchased  the  note  from  the  payee  without  notice  of  the  agreement 
Id. 

Hotioe. 

Of  fraud  on  married  woman.     See  Acknowledgment,  i. 

Of  defects  in  machinerv.    See  Contract,  10. 

Payment  in  absence  of.    See  Garnishment,  S, 

Of  lien  on  homestead.    See  Homestead,  10. 

Of  invalidity  of  note.    See  Votes,  1,  2, 

Of  damages  likely  to  result.    See  Telegraph  and  Telephone,  1, 

1.  Ordinarily  a  person  claiming  under  a  junior  title  in  a  suit  between  him- 

self and  a  person  claiming  under  a  prior  conveyance,  must  allege  and 
prove  that  he  paid  value  and  bought  without  notice  of  the  prior  con- 
veyance; but  where  a  valuable  consideration  has  been  paid  for  land, 
and  the  parties  to  the  transaction  are  dead,  and  no  direct  proof  can  be 
made  that  the  subsequent  purchaser  had  or  had  not  notice  of  a  prior 
conveyance,  upon  proof  being  made  that  such  subsequent  purchaser  paid 
a  valuable  consideration,  the  presmnption  may  be  indulged  that  he 
bought  without  notice  of  the  prior  conveyance.  McCollum  v.  Buckner's 
Orphans^  Home,  348. 

2.  In  the  absence  of  the  means  of  making  direct  proof  of  want  of  notice  on 

the  part  of  the  subsequent  purchaser,  such  want  of  notice  will  be 
presumed  from  evidence  of  the  paym^t  of  a  valuable  and  adequate 
consideration.    Id. 

Hniaance. 

1.  When  the  maintenance  of  a  city  dumping  ground  for  garbage  creates  a 

nuisance  damaging  neighboring  property,  it  is  actionable  irrespective 
of  negligence,  and  the  insufficiency  of  allegations  of  such  negligence  in 
maintaining  it  is  immaterial  on  demurrer.    City  of  Coleman  v.  Price,  39. 

2.  In  maintaining  a  dumping  ground  for  the  disposal  of  garbage,  a  city  aeU 

in  its  corporate,  as  distinguished  from  its  govermental  capacity,  and 
is  not  exempt  from  liability  for  damages  from  a  nuisance  so  created. 
Authorities  on  subject  discussed.    Id. 

3.  It  is  immaterial,  as  to  the  liability  of  a  city  for  creating  a  nuisance  by 
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maintaining  dumping  grounds  for  garbage,  that  same  is  located  beyond 
the  city  limits.    Jd. 

4.  Evidence  considered  and  held  sufficient  to  support  a  recovery  for  deprecia- 

tion in  value  of  plaintiff's  residence  property  by  proximity  of  city 
dumping  grounds  for  garbage .  as  being  a  nuisance  permanent  in  its 
character.     Id. 

5.  In  a  suit  by  the  owner  of  premises  fronting  on  a  public  street  to  abate 

a  nuisance  created  by  the  erection  of  a  wall  in  the- street,  he  is  not 
required  to  show  such  title  as  would  be  required  to  entitle  him  to  recover 
in  an  action  of  trespass  to  try  title.    Brunner  Fire  Co,  v.  Payne,  502. 

6.  Where,  in  an  action  to  abate  a  nuisance  created  by  the  erection  of  a  wall 

in  a  street  upon  which  the  premises  of  the  plaintiff  fronted  and  so 
preventing  entrance,  the  undisputed  evidence  introduced  by  plaintiff 
establish^  title  under  ten  years  statute  of  limitation  in  one  of  his 
remote  vendors,  and  showed  that  his  premises  fronted  on  a  public  street 
as  dedicated  and  accepted,  and  that  the  wall  interfered  with  access  to 
and  convenient  use  of  his  property,  he  was  entitled  to  maintain  the 
action  both  by  virtue  of  such  title  and  by  virtue  of  his  naked  posses- 
sion, and,  there  being  no  e\Mdence  in  rebuttal  except  such  as  tended  to 
show  that  only  a  portion  of  the  strip  dedicated  as  the  street  had  ever 
been  used  by  the  public  as  a  highway  and  this  portion  did  not  extend  to 
plaintiff's  lot  but  left  a  vacancy  on  which  the  wall  was  erected,  the 
court  was  authorized  to  instruct  a  verdict  for  plaintiff  on  all  the  issues 
in  the  case.    Jd, 

Ooeupancy. 

Contract  to  perfect  title.    See  Agency,  7. 

As  basis  of  right  to  purchase.    See  School  Land,  !/• 

Offlcers. 

Possession  as  evidence  of.    See  Nuisance,  5,  6. 
Expulsion  from  railway  station.     See  Agency,  2 
Abatement  of  action  against.     See  Mandamus,  2. 
County  treasurer.     See  School  Fund,  1,  2, 
Liability  of  bondsmen.     See  Sheriff's  Bond,  1. 
County  attorney.    See  Taw  Sale,  4, 

Offset. 

Against  purchase  money.     See  Vendor  and  Purchaser,  8, 

Opinion. 

As  to  value.    See  Evidence,  7,  8, 

Effect  of  rough  handling  on  cattle.    See  Evidence,  16. 

Average  speed  of  trains.     See  Evidence,  17, 

Market  price.    See  Evidence,  7,  19,  59-61, 

Effect  01  delay  in  transportation.     See  Evidence,  20. 

Whether  defect  was  discoverable.     See  Evidence,  25. 

Proper  method  of  inspection.    See  Evidence,  26. 

What  minor  would  likely  observe.     See  Evidence,  27. 

Qualification  of  expert.    Bee  Evidence,  28,  S6. 

Effect  of  gunshot  wound.    See  Evidence,  ^S. 

Outstanding  Title. 

Offset  against  purchase  money.    See  Vendor  and  Purchaser,  8. 

Overflow. 

Injury  to  land  by.    See  Damages,  10-12;  Limitation,  11;  Railways,  15-17. 

Ownership. 

Possession  as  evidence  of.     See  "Nuisance,  5,  6. 
Burden  of  proving  transfer.     See  Partnership,  3. 
Action  by  one  of  joint  owners.     See  Railtcays,  J^. 
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Of  growing  timber.    See  Tiuoaiion,  2,  S. 

Title  in  State.     See  Vendor  and  Purchaaer,  9. 

Parent  and  Child* 

ReleaBing  damages  for  future  negligence.     See  Contract,  9. 
Death  of  minor  son.     See  Damages,  34,  S5. 
Emancipation  by  parent.     See  Minor,  1, 

Parties, 

Joinder  of  defendants.    See  Contract,  14;  Venue,  S,  4* 

Making  new  party.    See  Pleading,  1, 

Suit  by  one  of  joint  owners.    See  Railways,  i. 

Action  for  mortgage  foreclosure.     See  Sale,  S. 

Custodian  of  school  fund.    See  School  Fund,  2, 

Person  appearing  voluntarily.  See  Sureties,  1, 
L  Plaintiff  had  no  right  to  join  as  a  party  defendant  one  who  was  interested 
in  the  litigation  only  by  an  agreement  with  defendant  to  indemnify 
him  against  any  judgment  plaintiff  might  recover;  nor,  having  alleged 
such  contract  to  indemnify,  could  he  introduce  evidence,  to  prove  it;  it 
was  irrelevant,  and,  under  circumstances  here  shown,  prejudicial  to 
defendant.    Young,  Eae&tr,  v.  State  Bank  of  Marshall,  206. 

Partition. 

Between  heirs.     See  Homestead,  2. 
Description  of  land.    See  Judgment,  S. 

Partnership. 

1.  A  member  of  a  partnership  entered  into  merely  for  the  purpose  of  operating 

a  cotton  gin,  not  for  trading,  has  no  implied  authority  to  bind  the 
firm  by  a  promissory  note  for  borrowed  money.  Wallace  d  Reed  f>. 
Reed  Bros,,  457. 

2.  Evidence  considered  and  held  to  present  a  question  of  fact  as  to  whether 

the  business  engaged  in  by  a  partnership  in  running  a  cotton  gin 
embraced  also  the  purchase  of  cotton  and  cottoa  seed  on  account  of 
the  firm ;  the  power  of  one  partner  to  borrow  money  on  its  note  should 
have  been  left  to  the  jury.  Reed  Bros.  v.  Wallace  k  Reed,  101  S.  W., 
1198,  distinguished.     Id. 

3.  In  a  suit  by  a  former  partner  in  his  own  name  alone  upon  a  claim  which 

at  one  time  belonged  to  the  partnership,  and  which  claim  plaintiff 
alleged  had  been  transferred  to  him  by  the  other  partner,  it  devolTed 
upon  plaintiff  to  prove  the  alleged  transfer  and  his  exclusive  ownersliip 
of  the  claim  at  the  time  suit  was  filed.  In  the  absence  of  such  proof 
judgment  in  his-  favor  was  error,  and  this  though  the  trial  of  the  case 
proceeded  upon  the  assumption  that  plaintiff  alone  owned  the  claim 
and  defendant  did  not  ask  an  instruction  to  return  a  verdict  in  his 
favor  because  of  the  absence  of  such  proof.    Allen  v.  Fleck,  507. 

Passengers. 

Assault  upon.    See  Carriers  of  Passengers,  1. 

Insult  by  fellow  passenger.    See  Carriers  of  Passengers,  2. 

Ejection  from  depot.    See  Carriers  of  Passengers,  S. 

Payment. 

To  assignee  of  claim.    See  Oamishmentf  2,  S. 
Of  taxes.    See  Limitation,  7. 

Of  purchase  money.     See  Limitation,  12;  Speoifie  Performance,  2;  8uhr(h 
gation  2. 

Penalties. 

For  failure  to  comply  with  bid.    See  Execution  Sale,  1. 
For  failure  to  furnish  cars.     See  Railways,  1-6. 
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Personal  Ihroperty. 

Delivery  of  possession.     See  Bale,  1. 

Foreclosure  of  mortgage.  See  Sale  2,  S, 
1.  Growing  timber,  when  the  title  thereto  has  been  transferred  by  the  owner 
of  the  land  upon  which  it  stands,  and  the  right  given  the  transferee 
to  enter  and  remove  the  same,  becomes  the  personal  property  of  the 
transferee  and  can  no  longer  be  regarded  as  a  part  ox  the  realty. 
Montgomery  v.  Peach  River  Lumh.  Co.,  143. 

Photograph. 

Taken  with  X-Kay.    See  Evidence,  63. 

Flea  of  PriTilege. 

Practice  on  sustaining.    See  Change  of  Venue,  J;  Venue,  1, 
Action  to  stay  proceedings  at  law.    See  Injunction,  U 
Action  for  mortgage  foreclosure.     See  Sale,  S. 
Waiver  by  answer  to  merits.     See  Venue,  2. 
Joinder  of  party.     See  Venue,  S,  -J. 

Pleading. 

Due  order  of.    See  Amendment,  1. 

Allegation  of  damages.    See  Amount  in  Controversy,  i,  2, 
Overruling  exceptions.     See  Assignment  of  Error,  3;  Briefs,  5,  6, 
Waiver  of  objection  to  jurisdiction.    See  Bankruptcy,  -$. 
Sustaining  exception.     See  Briefs,  U/,  15. 
Refusing  leave  to  amend.     See  Briefs,  16, 
Market  value.    See  Carriers  of  Goods,  1. 
Ruling  on  demurrer.     See  Change  of  Venue,  1. 
Result  of  injury.    See  Evidence,  35. 
Suit  on  express  contract.     See  Evidence,  55. 
Showing  no  cause  of  action.    See  Fundamental  Emfr,  1, 
Innocent  purchaser.     See  Homestead,  3. 
Judgment  vacated  by  appeal.     See  Insanity,  1: 
Description  of  land.     See  Judgment,  4,  5. 
Express  lien.    See  Limitation,  12. 
Conversion  of  property.    See  Mechanic's  Lien,  5. 
Manner  of  injury.     See  Negligence,  1. 
Evidence  to  explain  conduct.     See  Negligence,  17. 
Rebutting  contributory  negligence.    See  Negligence,  21. 
•  Action  not  dependent  on  negligence.     See  Nuisance,  1;  Railusays,  17, 
Action  against  county  treasurer.    See  School  Fund,  1,2. 

1.  A  pleading  seeking  to  make  a  new  party,  filed  on  the  day  of  the  trial, 

came  too  late.    Dayton  Lumh.  Co.  v.  Stockdale,  612. 

2.  Petition  in  a  suit  on  a  bond  of  the  treasurer  of  the  county  school  fund 

should  allege  the  amount  of  the  bond.  It  is  filed  by  the  county 
judge  and  could  not  be  judicially  known.     Connor  v.  Zachry,  189. 

3.  An  assignment  of  error  complaining  that  the  court  erred  in  not  sustaining 

a  general  demurrer  to  a  plea  of  intervention,  is  not  supported  when 
it  does  not  appear  that  the  demurrer  was  called  to  the  attention  of 
or  was  acted  upon  by  the  trial  court.     Nagle  v.  Simmank,  432. 

4.  An  answer  which  does  not  set  up  distinct  defenses,  but  is  so  connected  as 

to  form  one  plea,  is  not  subject  to  general  demurrer  because  of  the 
failure  of  some  of  the  matters  alleged  to  constitute  a  defense.  Adams 
V.  Gary  Lumh.  Co.,  All. 

6.  In  a  proceding  in  the  nature  of  a  bill  of  review  to  set  aside  a  judgment 
in  a  Justice  Court,  answer  of  defendant  considpred,  and  held  to  raise 
no  issue  of  fact  and  to  be  in  effect  a  demurrer  and  should  be  so  treated 
notwithstanding  a  recital  in  the  judgment  that  the  court  "heard  the 
evidence."    Alvord  Nafl  Bank  v.  Waples-Platter  Gro.  Co.,  226. 

6.  When    in    a   suit   for    debt   the    defendant   filed    no    answer    asking   for 
such  relief,  it  was  error  for  the  court  to  allow  the  defendant  credit  for 
an  amount  which  the  evidence  may  show  he  was  entitled  to.     Brandt 
V,  Lane,  426. 
Vol.  LIV  Civil— 46. 
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7.  Only  the  phase  of  contributory  negligence  pleaded  by  the  defendant  in 

an  action  for  personal  injuries  should  be  submitted  to  the  jury.  Re- 
quested charge  considered,  and  held  properly  refused  because  in  violation 
of  this  rule.    Northern  Tex,    Trac.  Co,  v.  Bunt,  415. 

8.  In  determining  whether  or  not  an  issue  is  raised  by  the  pleading,  it  is 

proper  to  consider  the  pleading  of  the  defendant  as  well  aa  that  of 
the  plaintiff.  Id, 
0.  A  plaintiff  is  not  ordinarily  presumed  to  know  the  condition  of  the  track, 
machinery  and  equipages  of  a  railroad  so  as  to  specify  what  particular 
defect  brought  about  the  disaster  by  which  he  was  injured;  and  if  the 
allegation  points  out  the  particular  place  and  thing  which  were  insuf- 
ficient and  needed  repair,  it  is  not  necessary  to  detail  their  faulU 
and  imperfections.    Ban  Antonio  d  A,  P,  Ry,  Co.  v,  Beauchamp,  123. 

10.  An  allegation  that  tke  handhold  gave  way  because  of  its  unsafe  and  de- 

fective condition,  was  not  subject  to  special  exception  on  the  ground 
that  it  was  too  general  and  did  not  point  out  the  particulars  in  which 
or  in  what  respect  it  was  in  an  unsafe  and  defective  condition.    Id, 

11.  An  allegation  that  the  defective  condition  of  the  handhold  was  the  result 

of  the  defendant's  negligence  and  carelessness,  was  not  subject  to  special 
exception  on  the  ground  that  it  was  too  general  to  apprise  defendant 
how  or  in  what  respect  it  was  claimed  that  the  condition  was  the 
result  of  its  negligence.    Id, 

12.  In  suits  for  personal  injuries  the  rule  is  that,  in  legal  contemplation,  all 

damages  which  will  be  sustained  as  the  effect  of  the  injury  are  sus- 
tained immediately;  the  future  effect  of  the  injury  is  not  special  damages 
which  must  be  alleged,  but  general  damages  which  necessarily  flow 
from  the  injuries  received.    Id. 

13.  The  general  allegation  of  damages  will  suffice  to  let  in  proof  and  to  war- 

rant recovery  ^f  all  such  damages  as  naturally  and  necessarily  result 
from  the  wrongful  act  complained  of;  the  law  implies  such  damages.    Id, 

14.  Under  allegations  showing  that  the  plaintiff  was  seriously  crippled  in  a 

manner  affecting  his  future  comfort  and  capacity,  the  law,  even  in 
the  absence  of  an  allegation  as  to  mental  and  physical  pain,  would  infer 
that  he  has  suffered  damages  in  those  respects,  and  proof  was  admis- 
sible to  show  the  character,  extent  and  probable  duration  of  such 
suffering  without  specific  allegation  thereof.  Id. 
16.  An  allegation  that  in  consequence  of  plaintiff's  injury  his  hand  has  been 
practically  destroyed  and  that  he  has  thereby  been  caused  to  suffer 
great  mental  and  physical  pain,  did  not  restrict  the  right  to  recover  to 
such  suffering  only  as  occurred  prior  to  the  filing  of  the  suit;  and  testi- 
mony as  to  the  condition  of  the  hand  at  the  time  of  trial  and  the  pain 
then  suffered,  was  admissible  over  objection  that  it  was  in  the  nature 
of  future  pain  and  there  was  no  allegation  of  that  kind.    Id. 

16.  Evidence  in  reprard  to  the  manner  in  which  plaintiff  received  his  injuries 

held  to  constitute  no  variance  from  the  allegations  in  his  petition. 
Oulf,  C.  d  8.  F.  Ry.  Co.  v.  Dickens,  638. 

17.  An  allegation  that  by  an  electrical  shock  incurred  through  defendant's 

negli£;ence,  plaintiff  suffered  "serious,  painful  and  permanent  bodily 
injuries,"  held  not  limited  to  particular  injuries  subsequently  described 
in  the  petition,  and  to  support  the  proof  of  impairment  of  hearing  as 
a  result  of  the  shock,  though  deafness  was  not  specially  alleged  as  a 
result.     Southern  Tel.  d  T.  Co,  v.  Evans,  63. 

18.  The  rule  that  a  general  allegation  of  damages  for  personal  injury  will 

admit  evidence  of  such  damages  only  as  naturally  and  necessarily 
result  from  the  injury  charged,  seems  to  be  well  established;  but  the 
rule  is  satisfied  when  from  the  facts  stated  the  law  infers  other  facts, 
for  whatsoever  the  law  infers  from  a  given  state  of  facts  the  adverse 
party  is  presumed  to  know  and  must  take  notice  of,  whether  it  is 
specially  pleaded  or  not.    Rapid  Transit  Ry.  Co.  <?.  Allen,  245. 

19.  It  is  not  essential,  in  order  to  let  in  proof  thereof,  that  all  the  results  of 

the  act  or  injury  complained  of  should  be  set  forth  in  detail,  if  such 
results  are  necessarily  or  legally  implied  from  the  injuries  alleged.    Id, 

20.  It  is  well  understood  that  the  mind,  nervous  system  and  body  are  so  in- 
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timately  connected  that  the  mind  is  likely  to  become  affected  by  a 
severe  nervous  shock  or  physical  injury,  and  hence  proof  of  impairments 
of  these  faculties  will  be  received  usually  under  allegations  of  grievous 
or  permanent  bodily  injury.    Id, 

21.  Under  allegations  that  the  plaintiff  was  seriously  and  permanently  wounded, 

bruised  and  injured,  both  internally  and  externally  in  and  on  her  back, 
spine  and  other  parts  named,  and  her  nervous  system  impaired  and 
shattered,  testimony  that  some  eighteen  months  after  the  accident  she 
was  a  mental  wreck  and  that  her  mind  was  seriously  affected,  was 
admissible.    Id, 

22.  A  general  allegation  that  the  plaintiff  was  permanently  incapacitated  to 

perform  any  mental  or  physical  labor,  was  sufficient,  in  the  absence  of 
a  special  exception,  to  authorize  the  admission  of  evidence  that  his 
mental  condition  was  impaired  in  every  way.  Tewaa  d  N.  0.  R.  Co,  v, 
McCoy,  279. 

St3.  A  general  allegation  that  on  account  of  plaintiff's  injuries  his  ability  to 
earn  a  living  was  greatly  impaired  is  sufficient  pleading  to  support  the 
submission  of  that  element  of  damages  to  ^he  Jury.  Texas  d  P,  Ry, 
Co.  V,  Crawford,  197. 

24.  A  general  allegation  that  articles  were  of  a  certain  value,  means  ordinarily 
market  value;  but  in  the  absence  of  exception  may  be  held  to  include 
also  their  intrinsic  value,  in  the  absence  of  a  market  price.  Uiseouriy 
K.  d  T.  Ry,  Co,  of  Texas  v.  Crews,  648. 

26.  Under  a  general  allegation  that  stock  injured  or  killed  were  of  a  certain 
''reasonable  value,''  evidence  may  be  admitted  to  show  their  market 
value,  or  their  intrinsic  value  in  the  absence  of  a  market  price,  but 
not  of  their  value  to  the  owner.    Id, 

PetMtiloiL 

Not  held  as  tenant.    See  Landlord  and  Tenant,  1,  2. 
Notice  of  adverse  character.    See  Limitation,  S, 
Privity  of  claim.    See  Limitation,  5. 
Knowledge  of  boundaries.     See  Limitation,  6, 
Giving  right  of  action.    See  Limitation,  8, 

Powerf. 

To  supply  omission  in  will.    Bee  Independent  Executor,  1, 
Wife  as  attorney  for  husband.     See  Married  Woman,  1. 

Traetice. 

Killings  upon  this  subject  will  be  found  under  more  specific  heads.  See 
Administration,  1-5;  Amendment,  1-S;  Amount  in  Controversy,  1,  2; 
Argument  of  Counsel,  1-6;  Assignment  of  Error,  1-5;  Bankruptcy,  S,  i ; 
Bill  of  Exceptions,  1;  Briefs,  1-20;  Change  of  Venue,  1 ;  Citation,  1-7; 
Harmless  Error,  IS;  Injunction,  1-7;  Pleading,  1,  S;  Practice  in  Trial 
Court,  l-i;  Practice  on  Appeal,  1-9;  Statement  of  Facts,  i-5;  Taxation, 
3;  Venue,  1-4;  Wills,  1, 

Praotioe  la  Trial  Court 

Estates  of  decedents.     See  Administration,  1-5. 
Amendment  of  pleadings.    See  Amendment,  IS. 
Jurisdiction.     Bee  Amount  in  Controversy,  1,  2, 
Inability  to  secure  costs.    See  Appeal,  1-4, 
Amendment  of  bond.    See  Appeal,  5,  6. 
Argument  to  jury.    See  Argument  of  Counsel,  1-6, 
Exceptions  to  evidence.     See  Bill  of  Exceptions,  1, 
Rulings  on  demurrer.     8ee   Change  of  Venue,  1, 
Nunc  pro  tunc  order.    See  Citation,  7. 
Service  on  corporation.    See  Citation,  1, 
Service  by  publication.     See  Citation,  2S. 
Comment  bv  court.     See  Evidence,  65. 
Venue  of  suit.    See  Injunction,  1. 
Injunction  as  substitute  for  appeal.    See  Injunction,  S. 
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Nonresident  judge.    See  Injunction,  Jj,  5. 

Verification  of  pleadings.    See  Injunction,  7. 

New  parties.    See  Pleculing,  1. 

Motion  for  new  trial.    See  Practice  on  Appeal,  i. 

Plea  of  privilege.    See  Venue,  1,  2. 

Joinder  of  defendants.    See  Venue,  S,  4. 

Right  to  open  and  conclude.    See  Wills,  i. 

1.  Fairness  to  the  trial  judge  and  fairness  to  the  opposing  litigant  requires 

that  no  party  litigant  shall  make  a  point  in  vague  and  uncertain 
language  not  apt  to  draw  the  minds  of  the  trial  court  and  opposing 
counsel  to  it,  when,  had  the  point  been  called  plainly  to  the  trial 
court's  attention,  the  error  would  have  been  obviated.  Houston  Elee.  Co, 
V,  Seegar,  225. 

2.  On  the  death  of  one  of  two  sureties  pending  suit  against  both  Joined  with 

the  principal,  the  suit  as  to  the  deceased  surety  may  be  dismi^ed  and  the 
cause  proceed  to  judgment  against  the  principal  and  the  surviving 
surety.    Carlton  v.  Krueger,  48. 

3.  Under  the  provision  of  the  statute  that  where,  pending  the  trial  of  any 

case  in  the  District  Court,  one  or  more  jurors  not  exceeding  three  may 
be  disabled  from  sitting,  the  remainder  of  the  jury  shall  have  power  to 
render  a  verdict,  the  question  of  disability  must  necessarily  rest  in  the 
judgment  and  discretion  of  the  trial  judge  and,  unless  it  should  appear 
that  there  has  been  an  abuse  of  such  discretion,  an  Appellate  Court  will 
not  disturb  his  action  in  the  premises.  Revised  Statutes,  art.  3229. 
Boutledge  <?.  Elmendorf,  175. 

4.  Where  the  court  discharged  a  juror  and  proceeded  with  the  trial  with 

eleven  jurors,  the  statement  by  the  judge  that  the  juror  was  drunk  and 
seemed  to  have  no  idea  of  the  issues  in  the  case,  must  be  taken  as 
founded  on  facts,  and  his  judgment  that  the  juror  was  wholly  disabled 
was  sustained.     Revised  Statutes,  art.  3229.    Id. 

Praotioe  on  AppeaL 

Amendment  of  bond.    See  Appeal,  5,  6, 
Assigning  errors.    See  Assignment  of  Errors,  IS. 
Presentation  of  case.    See  Briefs,  1-20. 
Objections  not  urged  below.    See  Evidence,  22, 
Irrelevant  testimony.     See  Evidence,  24. 
Grounds  for  reversal.     See  Harmless  Error,  IS. 
Demurrer  not  called  to  attention  of  court.    See  Pleading,  9, 
Preservation  of  evidence.    See  Statement  of  Facts,  IS. 
Failure  to  show  title.     See  Taxation,  S, 

1.  It  is  not  necessary,  in  order  that  errors  in  the  charge  may  be  ground  for 

reversal,  that  they  be  urged  in  support  of  a  motion  for  new  triaL 
Young,  Exe&tr,  v.  State  Bank  of  Marshall,  206. 

2.  A  party  will  not  be  heard  to  complain  of  the  action  of  the  court  in  over- 

ruling a  plea,  unless  the  record  shows  that  same  was  presented  to  and  was 
acted  on  by  the  court.    Dayton  Lumh.  Co.  v.  Stockdale,  612. 

3.  When  a  case  is  tried  upon  special  issues,  the  appellant  can  not  complain 

of  the  failure  of  the  trial  court  to  submit  a  material  issue,  in  the 
absence  of  a  request  by  him  so  to  do;  and  in  snpport  of  the  judgment 
it  will  be  presumed  that  the  court  determined  said  issue  as  required 
by  the  judgment.    Lowrance  v.  Woods,  234. 

4.  Orders  and  rulings  made  in  the  trial  court  should  appear  by  authenticated 

copies  of  the  proceedings,  embraced  in  the  transcript.  They  can  not  be 
shown  by  agreement  of  counsel  except  in  agreed  oases  prepared  under 
the  statute  regulating  such  form  of  appeal  (Rev.  Stats.,  arts.  1411, 
1414) ;  still  less  by  an  agreement  not  approved  by  the  judge,  and 
embraced  in  the  transcript  in  the  form  of  an  unauthenticated  copy  by 
by  the  clerk.     Carlton  v.  Krueger,  48. 

5.  In  a  suit  against  a  principal,  a  single  surety,  and  the  representatives  of  a 

surety  deceased,  a  judgment  that  plaintiff  take  nothing  by  his  suit  is  a 
final  judgment,  from  which  appeal  will  lie.  The  defendant  surety 
can  not  complain  by  cross-assignment,  that  the  liability  on  the  bond  was 
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joint,  and  that  there  was  error  in  also  holding  that  there  could  be  no 
recovery  against  the  representatives  of  the*  deceased  surety  because  of 
their  plea  in  abatement  of  the  action  as  to  him  by  his  death.    Id, 

6.  Where  the  right  of  plaintiff  to  recover  and  the  amount  were  shown  by 

the  undisputed  evidence,  the  court,  reversing  a  judgment  for  defendant, 
renders  judgment  for  the  appellant  plaintiff,  declining  to  remand  for 
the  purpose  of  enabling  defendant  to  testify  to  facts  to  which  he  had 
opportunity  to  testify  on  the  former  trial,  but  did  not.    Id, 

7.  Where  the  original   defendant  impleaded   a   third   party  and   sought  a 

recovery  over  against  it,  stating  a  cause  of  action,  error  in  sustaining 
general  demurrer  of  such  third  party  and  dismissing  it  from  the  suit, 
entitled  the  original  defendant  to  a  reversal  of  that  judgment  on  appeal 
therefrom  and  from  the  judgment  on  the  merits  in  favor  of  the  plain- 
tiff, regardless  of  the  evidence  as  developed  on  the  trial.  Oalveaton, 
H.  d  8.  A.  By.  Co.  v.  Pigott,  367. 

8*  A  stenographer's  notes  consisting  of  a  short  statement  showing  what 
documentary  evidence  and  depositions  were  introduced  on  the  trial, 
but  not  purporting  to  embrace  the  contents  or  the  substance  of  the 
contents  thereof,  and  authe^iticated  only  by  the  certificate  of  the  official 
stenographer,  could  not  be  considered  as  part  of  the  record  of  a  case 
on  appeal  even  if  brought  up  by  certiorari;  so  of  certified  copies  of 
depositions  on  file  in  the  trial  court.  Such  documents  could  only  be 
considered  on  appeal  when  incorporated  in  a  statement  of  facts  pre- 
pared in  accordance  with  section  6  of  the  Act  of  1907.  Hence,  an 
application  for  a  writ  of  certiorari  to  bring  up  said  documents  must 
be  refused.    Dealy  v.  Shepherd,  80. 

9.  An  appellant » who  fails  to  file  the  record  in  the  Appellate  Court  within 
the  time  prescribed  by  law,  in  order  to  obtain  permission  to  file  the  same 
thereafter  must  not  only  give  a  sufficient  excuse  for  such  failure  but 
must  show  reasonable  diligence  in  filing  the  same  as  soon  thereafter  as 
possible.  Parties  will  not  be  allowed  a  practically  unlimited  time  to  have 
a  statement  of  facts  made  up  and  filed  by  merely  showing  a  sufficient 
excuse  for  failure  to  do  so  within  the  time  allowed  by  law.  Motion 
for  leave  to  file  a  statement  of  facts  in  the  Court  of  Civil  Appeals, 
considered,  and  held  insufficient  in  the  matter  of  diligence.    Id, 

Preferred  Creditors. 

Money  advanced  to  purchase  property.    See  Bankruptcy,  5. 

PresnniptioiL. 

As  to  foreign  law.    See  Appeal,  S;  Deed,  1. 

In  favor  of  jurisdiction.    See  Attachment,  1,  2. 

As  to  damage  of  goods  in  transit.    See  Carriers  of  Goods ,  i. 

Property  acquired  during  marriage.    See  Community  Property,  J,  2. 

Of  existence  of  deed.    See  Deed,  S,  4. 

Of  care  by  injured  party.     See  Negligence,  32. 

Of  contributory  negligence.    See  Negligence,  39,  il. 

Of  want  of  notice.    See  Notice,  1,  2.  » 

Of  findings  by  trial  court.    See  Practice  on  Appeal,  S. 

Prinolpai  and  Agent. 

See,  generally.  Agency,  1-7. 

ProMbltion. 

Sale  to  minor.     See  Intowicating  Liquors,  1, 

Proximate  Cante. 

Definition  of.    See  Negligence,  5. 

Death  by  failure  to  perform  contract.    See  Telegraph  and  Telephone,  i, 

PnbUeatlon. 

Service   bv.     See   Citation,   2-7. 
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Publio  land. 

Application  to  purchase.    See  School  Land,  1. 

1.  Where  a  purchaser  Skd  complied  with  the  terms  of  the  law  for  sale  of 

public  land  (Act  of  July  14,  1879,  Rev.  StaU.  arts.  4201-4207)  neither 
the  act  of  the  Land  Commissioner,  in  refusing  to  issue  patent  and  retnm 
the  purchase  money  paid,  nor  the  subsequent  action  of  the  Legialatare  in 
repealing  the  law,  deprived  him  of  his  right  to  acquire  it.  Taiuw^  «l 
JTiticannon,  633. 

2.  Article  7,  section  2  of  the  Constitution,  in  setting  aside  one-half  of  tlie 

public  domain  for  the  use  of  public  schools,  left  the  mode  of  partitioo 
to  the  Legislature;  and  a  law  providing  for  its  sale  and  the  appropriation 
of  one-half  the  proceeds  to  the  schools  (Act  of  July  14,  1879,  Ber.  Stats, 
arts.  4201-4207)  sufficiently  protected  the  rights  of  the  school  fund 
secured  by  the  Constitution,  and  was  within  the  powers  of  the  Legisla- 
ture.   Hogue  y.  Baker,  92  Texas,  68,  followed.    Tatum  v,  Kinoannon,  633. 

3.  Where  the  fact  that  orphan  asylum  lands  which  plaintiff  had  applied  to 

purchase  from  the  State  were  subject  .to  sale,  was  dependent  upon  the 
eiistenee  of  a  lease  of  other  lands  to  other  parties,  and  the  validity 
of  such  lease  was  recogni2sed  by  the  Land  Office,  defendant  eould  not 
defeat  plaintiff's  right  to  purchase  by  showing  that  such  lessee  had  not 
the  qualification  of  being  an  actual  settler  on  other  lands,  neeessary 
to  entitle  him  to  lawfully  take  the  lease.  His  rights,  being  recognized 
by  the  State,  could  not  be  collaterally  attacked  in  an  action  between 
third  parties.     McOill  v.  Sites,  262. 

PnbUo  PoUcy. 

Sale  of  school  land.    See  Agency,  7. 

Director  employed  as  superintendent.     See  Corporati0n,  5. 

Purchase  for  tsjces  by  county  attorney.    See  Taa  Sale,  4* 

Pnrehaser. 

Notice  of  prior  conveyance.    See  "Notice,  1,  2.  ^ 

Complying  with  law.    See  Public  Land,  J^ 

Collateral  attack  on  sale.    See  Puhlio  Land,  S, 

Existing  structures  causing  overflow.     See  Railvoays,  15. 

Party  to  suit  for  foreclosure.     See  Sale,  S. 

Of  additional  land.    See  School  Ixind,  1. 

Payment  of  purchase  money.    See  Specific  Performance,  J,  2. 

County  attorney.     See  Taa  Sale,  -f. 

Putting  in  possession.    See  Taw  Sale,  7. 

Assumption  of  debt.    See  Vendor  and  Purchaser,  9,  ^ 

Question  of  Taet. 

Determination  of.     See  Motion,  i. 

Ordinarv  care.    See  Ik'cgligence,  8,  9,  10,  13,  15,  16,  18,  22,  2S,  25,  27,  28, 
31,  33. 

Power  to  borrow  money.    See  Partnership,  2. 

Contributory  negligence.    See  Telegraph  and  Telephone,  3. 
1.  The  testimony  being  conflicting  as  to  whether  the  plaintiffs  held  the  prem- 
ises under  a  rental  contract  for  a  year  or  by  the  month  only,  this  issue 
should  have  been  submitted  to  the  jury.    Martin  v.  Butner,  223. 

UnestioA  of  Law. 

Prima  facie  contributory  negligence.     See  Negligence,  39. 
Duty  arising  on  discovered  periL    See  Negligence,  42. 

Xallways. 

Search  for  concealed  weapons.    See  Agency,  1.  • 

Ejection  from  depot.     See  Agency,  2. 

Transportation  of  property.     See  Carriers  of  Goods,  1-11. 

Transportation  of  passengers.     See  Carriers  of  Passengers,  1-3;  Contract, 

6-9. 
Injury  to  personal  property.    See  Damages,  1,  2,  3. 
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Breach  of  contract.    See  Damages,  S-8, 

Injury  to  land.     See  Damages,  10-12, 

Fright  and  humiliation.    See  Damages,  16,  17,  21-2S. 

Mental  suffering.    See  Damages,  19. 

Future  consequences  of  injury.    See  Damages,  2^-27. 

Recovery  held  not  excessive.    See  Damages,  28-^2. 

Recovery  held  excessive.     See  Damages,  SS. 

Injury  by  death.     See  Damages,  34,  S5;  Death,  1,  2. 

Expressions  of  present  suffering.     See  Evidence,  9. 

Failure  to  object.     See  Evidence,  i. 

Cross-examination.    See  Evidence,  5. 

Leading  question.    See  Evidence,  6. 

Opinion  of  witness.    See  Evidence,  7,  8,  16, 17, 19,  20,  25,  26,  28,  59,  60,  61. 

Impairment  of  mind.    See  Evidence,  62. 

Photographs.    See  Evidence,  63,  64. 

Fellow  servants.     See  Harmless  Error,  S. 

Switch  left  open.    See  Instructions  to  Juries,  11;  Negligence,  19. 

Escape  of  fire.    See  Instruction  to  Juries,  H. 

Assumed  risk.     See  Instructions  to  Juries,  18;  Master  and  Servant,  l-'h 

Contributory  negligence.    See  Instructions  to  Juries,  29,  SS. 

Speed  of  train.     See  Instructions  to  Juries,  S4. 

Transportation  of  livestock.     See  Instructions  to  Juries,  S5~S8. 

Contribution  and  indemnity.    See  Joint  Wrongdoers,  1-4. 

Warning  of  dangers.    See  Master  and  Servant,  7,  8;  Negligence,  IS. 

Obeying  orders.    See  Master  and  Servant,  9,  10,  11, 

Variance.    See  Negligence,  1. 

Inference  from  fact.    See  Negligence,  2, 

Degree  of  care.    See  Negligence,  S. 

Acting  to  avert  peril.     See  Negligence,  4, 

Electric  shock.    See  Negligence,  9,  10. 

Handhold  on  car.    See  Negligence,  IS. 

Defective  handcar.     See  Negligence,  I4. 

Choice  of  dangerous  method.     See  Negligence,  15,  16, 

Defective  coupling.    See  Negligence,  17. 

Burden  of  proof.     See  Negligence,  20. 

Injury  at  crossing.     See  Negligence,  21'-28. 

Discovered  peril.     See  Negligence,  29,  S6,  S8,  -J2. 

Persons  on  track.     See  Negligence,  29-43. 

Defective  appliances.    See  Pleading,  9-11. 

Future  suffering.    See  Pleading,  12-15. 

Manner  of  injury.     See  Pleading,  16. 

Proximate  result  of  injury.    See  Pleading,  17-23. 

Allegations  of  value.    See  Pleading,  24,  25. 

Right  to  carry  arms.     See  Search,  1. 

1.  Articles  4497  to  4502,  of  the  Revised  Statutes,  as  amended  by  the  Act 

of  1899,  authorizing  the  recovery  of  penalties  against  railroad  companies 
for  failure  to  furnish  cars  upon  demand,  are  not  subject  to  the 
objections : 

(1)  That  said  articles  are  contrary  to  the  14th  amendment  to  the 
Constitution  of  the  United  States  in  that  they  make  no  provision  for 
exempting  the  carrier  from  damages  resulting  from  circumstances 
b^ond  its  control,  and  hence  authorize  the  taking  of  property  without 
due  process  of  law.  Allen  v.  Texas  &  P.  Ry.  Co.,  100  Texas,  625, 
followed. 

(2)  That  article  4502  is  void  for  uncertainty  in  the  requirement  that 
the  shipper  must  "have  on  hand  at  the  time  any  demand  for  cars  is 
made"  the  necessary  freight  with  which  to  load  them.  The  expression 
'Tiave  on  hand"  must  be  held  to  mean  that  the  person  making  the 
demand  is  the  owner  or  manager  of  such  freisrht  and  has  such  possession 
of  it  or  control  over  it  as  that  he  can  and  will  be  ready  and  able  to  load 
the  oars  so  ordered  within  the  time  given  him  by  the  statute.  Texas 
d  P.  Ry.  Co.  V.  Taylor,  419. 

2.  By  the  terms  of  article  4499,  Rev.  Stats,  as  amended  by  the  Act  of  1899, 
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fixing  a  penalty  asainat  railroads  for  failure  to  furnish  cars,  at  **tha 
sum  of  926.  per  day  for  each  day  failed  to  be  furnished,"  is  meant 
that  the  penalty  is  to  be  inflicted  at  the  rata  of  $25.  per  day  for  each 
car  and  to  be  continued  for  the  whole  time  of  the  carrier's  delinquency. 
Id. 

3.  Articles  4407  to  4502,  Rev.  Statutes,  are  highly  penal  in  their  nature, 

and  the  rule  of  strict  construction  should  be  applied  to  them,  but  it 
should  not  be  so  applied  as  to  destroy  the  intention  of  the  law-makera, 
that  intention  being  manifest.    Id, 

4.  One  of  two  joint  owners  of  livestock  may  sue  alone  for  the  statutory 

penalty  for  failure  to  furnish  ears  when  he  had  the  actual  custody 
and  control  of  the  property  and  made  the  demand  for  cars  and  shipped 
the  stock  in  his  own  name.    Id, 

6.  A  contract  for  the  transportation  of  freight  from  a  point  in  this  State  to 

a  }K>int  upon  the  border  of  the  Republic  of  Mexico  is  not  an  inter- 
national snipment,  and  this,  though  the  shipper  intended  to  and  did 
in  fact  have  the  freight  shipped  from  its  first  destination  to  a  point 
in  said  Republic.  Hence,  under  the  first  contract  of  shipment  the 
railroad  company  was  subject  to  the  statutes  of  this  State  imposing 
a  penalty  for  failure  to  furnish  cars.  Id, 
A.  In  computing  the  time  for  which  a  railroad  company  is  liable  for  the 
statutory  penalty  for  failure  to  furnish  cars  after  demand  duly  made, 
the  day  on  which  the  cars  were  to  be  furnished  and  the  day  on  which 
they  were  actually  furnished  should  be  excluded  from  the  computation. 
Id, 

7.  Evidence  considered  and  held  insufltcient  to  require  a  charge  submitting 

the  issue  of  contributory  negligence  on  the  part  of  plaintiff  in  failing 
to  assist  in  the  extinguishment  of  a  fire  communicated  to  his  premises 
from  the  locomotive  engine  of  a  railway.  Miasouri,  K,  d  T.  Ry,  Co,  of 
Tex,  V,  Neiaer^  461. 

8.  Charge  considered  and  held  to  properly  define  the  terms  "ordinary  care" 

and  "negligence''  with  reference  to  precautions  by  a  railway  for  pre- 
venting the  escape  of  fire.     Id, 

9.  Charge  considered  and  held  not  to  be  upon  the  weight  of  evidence  nor  to 

place  too  great  a  burden  upon  defendant  in  defining  the  care  required 
of  a  railway  company  with  respect  to  the  equipment  of  its  engines  for 
preventing  the  escape  of  fire.    Id, 

10.  Evidence  considered  and  held  sufficient  to  support  a  submission  of  the  issue 

of  negligence  by  a  railway  in  permitting  combustible  material  to  ac- 
cumulate on  its  right  of  way.    Id. 

11.  Evidence  that  animals  were  found  killed  and  injured  near  a  railway  track 

considered  and  held  sufficient  to  prove  by  the  circumstances  that  their 
injuries  were  caused  by  being  struck  by  a  passing  train.  Mis9ouri, 
K.  d  T,  By.  Co.  of  Tew.  v.  Cretcs,  548. 

12.  When  a  railway  company  fences  its  right  of  way  and,  at  the  request  of 

the  owner  of  the  land,  places  a  gate  in  the  fence  for  a  farm  crossing, 
it  will  not  be  liable  for  killing  stock  entering  upon  the  right  of  way  and 
track  through  such  gate,  unless  negligence  on  its  part  is  shown.  Jfia- 
souri,  K.  d  T.  Ry.  Co.  of  Tex.  r.  DavU,  516. 

13.  Where  the  pleadings  charged  that  the  railway^  company  was  negligent  in 

that  the  fastenings  to  the  gate  placed  in  its  right  of  way  fence  for  a  farm 
crossing  were  defective,  evidence  that  the  chain  for  fastening  the  gate 
was  too  short  to  reach  the  larger  nail  in  the  post  but  was  long  enough 
to  reach  another  nail  placed  in  the  post  to  fasten  the  gate  to,  in  the 
absence  of  any  proof  that  the  latter  nail  was  insufficient  to  hold  the 
gate  if  the  chain  was  fastened  to  it,  raised  only  a  suspicion  that 
the  fastening  was  defective,  and  it  was  error  to  submit  such  an  issue 
to  the  jury.    Id. 

14.  It  is  not  the  duty  of  a  railway  company  to  see  that  a  gate  placed  in  the 

right  of  way  fence  at  the  request  of  the  owner  of  the  land  for  a  farm 
crossing,  is  kept  closed.    Id. 

15.  Where  a  railway  company  constructed  a  "culvert  over  the  channel  of  a 

stream  and  so  negligently  constructed  ditches  on  its  right  of  way  as 
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that  they  failed  to  carry  off  the  water  and  caused  plaintiff's  land  to 
be  overflowed  and  the  destruction  of  crops  and  injury  to  the  land,  the 
fact  that  plaintiff  purchased  the  land  after  the  ditches  were  dug 
furnished  no  defense  to  the  suit.  Tlie  company  could  not  acquire  a 
permanent  right  to  injure  tlie  property  as  against  purchasers  acquiring 
It  subsequent  to  the  digging  of  the  ditches.  8t.  Louis  S,  W,  Ky,  Co, 
of  Tern,  V,  Clayton,  512. 

16.  In  a  suit  for  damages  alleged  to  have  resulted  from  the  failure  of  defend- 

ant railroad  company  to  maintain  proper  culverts  for  the  escape  of 
water,  the  court  charged  the  jury  as  follows:  "It  is  the  duty  of  a 
railway  company  in  constructing  and  maintaining  its  roadbed  and 
track  to  provide  and  maintain  the  necessary  culverts  and  sluiceways 
to  carry  the  waters  of  all  streams  which  it  may  cross  and  the  surface 
waters  resulting  from  rainfall,  as  the  natural  lay  of  the  land  requires, 
80  as  not  to  divert  such  waters  from  their  natural  course."  Held, 
that  said  charge  was  not  objectionable  because  it  imposed  upon  defend- 
ant the  absolute  duty  of  maintaining  culverts  and  sluices  necessary 
to  carry  off  the  waters,  instead  of  requiring  it  only  to  use  ordinary 
care  to  do  so.    Ft.  Worth  <£•  D.  C.  Ry.  Co,  v.  Suter,  238. 

17.  Where  plaintiff's  petition  alleged  such  facts  as  showed   that  defendant 

railroad  had  not  complied  with  the  statute  in  the  matter  of  constructing 
culverts  and  sluices  necessary  for  the  escape  of  water,  it  was  unnecessary 
for  plaintiff  to  allege  in  so  many  words  that  the  defendant  was  guilty 
of  negligence.  The  failure  to  perform  a  plain  statutory  duty  re- 
sulting in  injury  to  another  is  necessarily  negligence.    Id, 

18.  When  the  evidence   upon  an  issue   is   practically  undisputed,   it  is   not 

reversible  error  that  the  charge  of  the  court  upon  such  issue  is  upon 
the  weight  of  the  evidence.    Id, 

Xatlfloatioii. 

Of  sale.    See  Insanity,  2, 

Charge  upon.     See  Instructions  to  Juries,  5. 

Contract  obtained  by  fraud.    See  Resoissionf  J,  2,  S, 

AeoeiTen. 

Authority  to  bring  suit.    See  Briefs,  H,  15. 

Seoltal. 

Of  payment  in  deed.    See  Homestead,  S, 

Bp600(rd« 

Agreement  of  counsel.    See  Practice  on  Appeal,  Jf. 
Stenographer's  notes.     See  Practice  on  Appeal,  H, 

Seoord  of  Title. 

Admissibility  of  deed.    See  Evidence,  48,  40, 

Bedemption. 

Sale  for  taxes.    See  Homestead,  8;  Taw  Sale,  S, 

B«nti. 

Purchaser  in  possession.    See  Taa  Sale,  7. 

BepeaL 

Jury  law.    See  Jury,  1, 

Xtpntfttioii. 

Impeachment  of.    See  Witness,  1, 

Xct  Gestae. 

Declarations  of  agent.     See  Evidence,  75,  S7. 
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fixing  a  penalty  asainBt  railroads  for  failure  to  fnmish  cars,  at  *'the 
sum  of  $26.  per  day  for  each  day  failed  to  be  furnished,"  is  meant 
that  the  penalty  is  to  be  inflicted  at  the  rate  of  $25.  per  day  for  each 
car  and  to  be  continued  for  the  whole  time  of  the  carrier's  delinquency. 
Id. 

3.  Articles  4407  to  4502,  Bey.  Statutes,  are  highly  penal  in  their  nature, 

and  the  rule  of  strict  construction  should  be  applied  to  them,  but  it 
should  not  be  so  applied  as  to  destroy  the  intention  of  the  law-makers, 
that  intention  being  manifest.    Id, 

4.  One  of  two  joint  oi/rners  of  livestock  may  sue  alone  for  the  statutory 

penalty  for  failure  to  furnish  cars  when  he  had  the  actual  custody 
and  control  of  the  property  and  made  the  demand  for  cars  and  shipped 
the  stock  in  his  own  nanie.  Id, 
6.  A  contract  for  the  transportation  of  freight  from  a  point  in  this  State  to 
a  point  upon  the  border  of  the  Republic  of  Mexico  is  not  an  inter- 
national shipment,  and  this,  though  the  shipper  intended  to  and  did 
in  fact  have  the  freight  shipped  from  its  first  destination  to  a  point 
in  said  Republic.  Hence,  under  the  first  contract  of  shipment  the 
railroad  company  was  subject  to  the  statutes  of  this  State  imposing 
a  penalty  for  failure  to  furnish  cars.    Id. 

6.  In  computing  the  time  for  which  a  railroad  company  is  liable  for  the 

statutory  penalty  for  failure  to  furnish  cars  after  demand  duly  made, 
the  day  on  which  the  cars  were  to  be  furnished  and  the  day  on  which 
they  were  actually  furnished  should  be  excluded  from  the  computation. 
Id, 

7.  Evidence  considered  and  held  insufiicient  to  require  a  charge  submitting 

the  issue  of  contributory  negligence  on  the  part  of  plaintiff  in  failing 
to  assist  in  the  extinguishment  of  a  fire  communicated  to  his  premises 
from  the  locomotive  engine  of  a  railway.  Miaaouri,  K.  d  T,  Ry»  Co.  of 
Tea,  V.  Neiaer^  461. 

8.  Charge  considered  and  held  to  properly  define  the  terms  ''ordinanr  care" 

and  ''negligence"  with  reference  to  precautions  by  a  railway  for  pre- 
venting the  escape  of  fire.     Id, 

9.  Charge  considered  and  held  not  to  be  upon  the  weight  of  evidence  nor  to 

place  too  great  a  burden  upon  defenaant  in  defining  the  care  required 
of  a  railway  company  with  respect  to  the  equipment  of  its  engines  for 
preventing  the  escape  of  fire.    Id. 

10.  Evidence  considered  and  held  sufficient  to  support  a  submission  of  the  issue 

of  negligence  by  a  railway  in  permitting  combustible  material  to  ac- 
cumulate on  its  right  of  way.    Id. 

11.  Evidence  that  animals  were  found  killed  and  injured  near  a  railway  track 

considered  and  held  sufficient  to  prove  by  the  circumstances  that  their 
injuries  were  caused  by  being  struck  by  a  passing  train.  Missouri^ 
K.  d  T,  By.  Co.  of  Tew.  v.  Cretcs,  548. 

12.  When  a  railway  company  fences  its  right  of  way  and,  at  the  requeet  of 

the  owner  of  the  land,  places  a  gate  in  the  fence  for  a  farm  crossing, 
it  will  not  be  liable  for  killing  stock  entering  upon  the  right  of  way  and 
track  through  such  gate,  unless  negligence  on  its  part  is  shown.  Mis- 
souri, K.  d  T.  Ry.  Co.  of  Tew.  r.  Dai>i8,  516. 

13.  Where  the  pleadings  charged  that  the  railway  company  was  negligent  in 

that  the  fastenings  to  the  gate  placed  in  its  right  of  way  fence  for  a  farm 
crossing  were  defective,  evidence  that  the  chain  for  fastening  the  gate 
was  too  short  to  reach  the  larger  nail  in  the  post  but  was  long  enough 
to  reach  another  nail  placed  in  the  post  to  fasten  the  gate  to,  in  the 
absence  of  any  proof  that  the  latter  nail  was  insufficient  to  hold  the 
gate  if  the  chain  was  fastened  to  it,  raised  only  a  suspicion  that 
the  fastening  was  defective,  and  it  was  error  to  submit  such  an  issue 
to  the  jury.    Id. 

14.  It  is  not  the  duty  of  a  railway  company  to  see  that  a  gate  placed  in  the 

right  of  way  fence  at  the  request  of  the  owner  of  the  land  for  a  farm 
crossing,  is  kept  closed.    Id. 
16.  Where  a  railway  company  constructed  a  culvert  over  the  channel  of  a 
stream  and  so  negligently  constructed  ditches  on  its  right  of  way  as 
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that  they  failed  to  carry  off  the  water  and  caused  plaintiff's  land  to 
be  overflowed  and  the  destruction  of  crops  and  injury  to  the  land,  the 
fact  that  plaintiff  purchased  the  land  after  the  ditches  were  dug 
furnished  no  defense  to  the  suit.  Tlie  company  could  not  acquire  a 
permanent  right  to  injure  the  property  as  against  purchasers  acquiring 
It  subsequent  to  the  digging  of  tne  ditches.  8U  Louis  8.  W.  By,  Co. 
of  Tern,  f>.  Clayton,  512. 

10.  In  a  suit  for  damages  alleged  to  have  resulted  from  the  failure  of  defend- 
ant railroad  company  to  maintain  proper  culverts  for  the  escape  of 
water,  the  court  charged  the  jury  as  follows :  "It  is  the  duty  of  a 
railway  company  in  constructing  and  maintaining  its  roadbed  and 
track  to  provide  and  maintain  the  necessary  culverts  and  sluiceways 
to  carry  the  waters  of  all  streams  which  it  may  cross  and  the  surface 
waters  resulting  from  rainfall,  as  the  natural  lay  of  the  land  requires, 
so  as  not  to  divert  such  waters  from  their  natural  course."  Held, 
that  said  charge  was  not  objectionable  because  it  imposed  upon  defend- 
ant the  absolute  duty  of  maintaining  culverts  and  sluices  necessary 
to  carry  off  the  waters,  instead  of  requiring  it  only  to  use  ordinary 
care  to  do  so.    Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Suter,  238. 

17*  Where  plaintiff's  petition  alleged  such  facts  as  showed  that  defendant 
railroad  had  not  complied  with  the  statute  in  the  matter  of  constructing 
culverts  and  sluices  necessary  for  the  escape  of  water,  it  was  unnecessary 
for  plaintiff  to  allege  in  so  many  words  that  the  defendant  was  guilty 
of  negligence.  Tlie  failure  to  perform  a  plain  statutory  duty  re- 
sulting in  injury  to  another  is  necessarily  negligence.    Id. 

18.  When  the  evidence  upon  an  issue  is  practically  undisputed,  it  is  not 
reversible  error  that  the  charge  of  the  court  upon  such  issue  is  upon 
the  weight  of  the  evidence.    Id. 

Batlfloatlon. 

Of  sale.    See  Insanity,  t. 

Charge  upon.     See  Instructions  to  Juries,  6, 

Contract  obtained  by  fraud.    See  Rescission,  1,  t,  S. 

BeoeiTert. 

Authority  to  bring  suit.    See  Briefs^  U,  J6, 

Seoltal. 

Of  payment  in  deed.    See  Homestead,  8. 

Beoord. 

Agreement  of  counsel.    See  Practice  on  Appeal,  4. 
Stenographer's  notes.    See  Practice  on  Appeal,  H. 

Keoord  of  Title. 

Admissibility  of  deed.    See  Evidence,  48,  40. 

BedemptiojL 

Sale  for  taxes.    See  Homestead,  8;  Tax  Sale,  5. 

B«nti. 

Purchaser  in  possession.    See  Taof  Sale,  7. 

BepeaL 

Jury  law.    See  Jury,  1, 

B^pntfttioii. 

Impeachment  of.    See  Witnessy  1. 

Xct  Cteitae. 

Declarations  of  agent.     See  Evidence,  JH,  S7. 
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School  Fund — Continued, 

petition,  which,  oren  if  the  right  bond  had  been,  as  it  was 'not, 
made  an  exhibit,  was  not  relieved  from  alleging  its  terms;  that  the 
suit  still  declared  on  a  liability  as  county  treasurer,  and  not  as 
treasurer  of  the  school  fund;  and  that  the  allegations  did  not  support 
a  recovery  against  defendant  and  his  sureties  in  the  latter  capacity. 
Connor  v,  Zachry,  189. 
2.  An  action  against  a  former  coimty  treasurer  and  the  sureties  on  his  bond 
given  under. art.  921,  Revisea  Statutes,  as  custodian  of  the  county 
school  funds,  was  improperly  brought  by  his  successor  in  office  **for 
the  use  and  benefit  of  the  county."  The  county  in  its  corporate  capacity 
had  no  interest  in  the  fund,  and  its  custody  by  the  treasurer  was  that 
of  an  officer  of  the  State,  not  of  the  county.      Id, 

Soliool  Land. 

Public  policy     See  Agency,  7. 

Boundaries  of  survey.    See  Boundaries,  1,  2, 

Color  of  title.    See  Limitation,  2. 

Powers  of  Legislature.    See  Public  Land,  2, 

Sale  of  timber  on.     See  Taxation,  1-3. 
1.  Articles  4218f  and  4218fff,  Sayles  Civil  Statutes,  do  not  require  that  the 
purchaser  of  additional  school  lands  should  aver  in  his  sworn  applica- 
tion therefor  that  he  is  an  actual  resident  upon  his  home  section  or 
**other  lands.**    Pohle  v.  Robertson,  326, 

BearolL 

For  concealed  weapons.  See  Agency,  1, 
1.  One  causing  an  unarmed  traveler,  not  violating  the  law  or  disorderly, 
to  be  searched  for  concealed  weapons  in  the  public  waiting  room  of  a 
depot,  is  not  excused  by  the  fact  that  he  had  been  informed  that  such 
traveler  was  armed,  he  having  the  right  as  a  traveler  to  carry  arms. 
Texas  Mid.  B,  Co.  v.  Qeraldon,  72. 

Self-Befense. 

Assault  by  passenger  on  train  porter.    See  Carriers  of  Passengers,  Jf. 
Assault  provoked  by  slayer.    See  Death,  S,  -). 

1.  The  extent  and  limits  of  the  right  of  self-defense  by  one  who  has  himself 

provoked  the  assault  discussed  and  authorities  thereon  reviewed.  Charges 
on  the  subject  considered  and  approved.     Oray  v.  Phillips^  148. 

2.  An  instruction  submitting  the  issue  of  self-defense  against  attack  was  not 

erroneous  in  failing  to  submit  the  issue  as  to  an  apparent  attack, 
because,  (I)  it  allowed  defense  as  to  any  attack;  (2)  the  evidence 
presented  no  issue  as  to  apparent  but  not  actual  attack;  (3)  if  there 
was  an  omission,  a  charge  to  supply  it  should  have  been  requested.    Id. 

SeqneBtration. 

Action  for  damages.    See  Judgment,  €. 

Servloe  of  Process. 

Action  against  nonresident.     See  Amendment,  t,  S, 
Presumption  in  favor  of.     See  Attachment,  1,  2. 
On  domestic  corporation.    See  Citation,  1. 
Collateral  attack  on.    See  Judgment,  1,  2. 

Setoff  and  Counterclaim. 

Outstanding  title.    See  Vendor  and  Purchaser,  8, 

SheriiTs  Bond. 

1.  To  charge  the  sureties  on  a  sheriff's  bond,  the  act  complained  of  must 
not  only  be  such  as  might  rightfully  be  done  by  the  sheriff  as  such 
but  must  have  been  actually  done  by  him  as  sheriff  under  a  claim  of 
right  to  do  it  in  his  official  capacity.  Evidence  considered,  and  held 
insufficient  to  render  the  sureties  on  a  sheriff's  bond  liable  in  an  actios 
for  false  imprisonment.     Gold  v,  Campbell,  270. 
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Speoillo  Perfomuuioe. 

Against  good  conscience.     See  Mistake,  5. 

Of  bond  for  title.    See  Vendor  and  Purchaser,  2» 

1.  In  an  action  by  a  vendee  to  enforce  specific  performance  of  a  contract  to 

convey  land,  no  actual  tender  of  the  agreed  consideration  need  be 
made,  and  no  tender  other  than  an  offer  in  the  pleadings  is  necessary 
to  entitle  the  case  to  go  to  the  jury  on  the  facts.  Fordtran  v.  Dunovant, 
564. 

2.  Where  the  plaintiff,  in  an  action  to  enforce  specific  performance  of  a  con- 

tract to  convey  land,  pleaded  a  tender  of  the  purchase  money  and 
offered  evidence  tending  to  prove  a  previous  tender  and  offer  to  perform 
the  contract  according  to  its  terms,  it  was  error  fof  the  court,  when 
the  evidence  was  concluded,  to  require  plaintiff  to  tender  in  court  the 
purchase  money  or  give  some  assurance  that  he  could  pay  it  and,  on 
plaintiff's  stating  that  he  could  not  do  so  owing  to  the  financial  condi- 
tions in  the  communitv,  instruct  a  verdict  for  defendant.  In  such  case 
it  became  the  duty  of  the  court  to  submit  the  case  to  the  jury  and, 
on  a  finding  of  facts  favorable  to  plaintiff,  grant  the  relief  prayed  for, 
provided  that  within  reasonable  time,  to  be  fixed  in  the  decree,  he 
should  make  payment  of  the  amount  due,  and  failing  in  this  his. 
right  should  cease.     Id, 

BtatemexLt  of  Tacts. 

Motion  to  correct.    See  Assignment  of  Error,  5. 

Filing  in  trial  court.    See  Citation,  6,  7. 

Expense  of  correction.     See  Costs,  2,  S. 

Stenographer's  notes.  See  Practice  on  Appeal,  8. 
1^  The  Act  of  May  25,  1907,  KLaws  30  Leg.,  p.  509),  requiring  original  state- 
ments of  facts  to  be  sent  up  on  appeal,  and  not  copied  in  the  transcript, 
applies  to  appeals  from  the  county  as  well  as  the  district  courts. 
Missouri,  K.  rf  T.  Ry,  Co.  of  Tep?.  v.  Rogers,  165. 
2.  Under  the  Act  of  May  25,  1907  (Laws  30th  Leg.  p.  509)  a  certified  copy 
of  the  statement  of  facts  can  not  be  used  on  appeal  in  place  of  the 
original,  which  is  required  by  that  law  to  be  sent  up.  Whitfield  v. 
Burrell,  667. 
8.  Where  the  statement  of  facts  was  made  by  the  trial  judge  upon  disagree- 
ment of  counsel,  and  the  same  day  it  was  filed  counsel  for  the  appellant 
filed  a  motion  to  correct  it  and  asked  that  the  court  stenographer  be 
required  to  present  his  notes  of  the  testimony  and  be  sworn  as  to  the 
same,  it  was  the  duty  of  the  court  to  lend  all  the  assistance  possible 
in  determining  whether  there  were  any  errors  in  the  statement  of  facts 
and,  if  there  were,  to  correct  the  same;  and  the  refusal  to  consider 
the  motion  was  grave  error  which  would  require  a  reversal  but  for  the 
fact  that,  assuming  that  the  correction  asked  was  made,  the  evidence 
still  would  be  such  that  no  judgment  could  have  been  rendered  other 
than  the  one  rendered  for  appellee.    Brunner  Fire  Co.  v.  Payne,  501. 

Statutes  Cited. 

[Revised  Statutes  of  Texas.1 

Article    7.     Affidavits.     Green  t?.  Hewett,  538. 

Article  671.  Stockholder's  liability.  Herf  d  Frerichs  Chem.  Co.  v. 
Brewster,  219. 

Article    680.    Dissolved   corporation.     Reed  v,   Sampson,  556. 

Article    681.     Corporations.     Reed  v,  Sampson,  654,  655. 

Article     812.     Removal  of  county  scats.     Carpenter  v.  Kone,  267. 

Articles     920,  921.     School  fund*  treasurer's  bond.     Connor  v.  Zachry,  193. 

Articles  1154,  1155.  Jurisdiction.  Parlin  d  Orendorf  Imp.  Co.  v.  Clem- 
ents, 358. 

Article  1194.  Venue.  Gardner  v.  Planters!'  Nat'l  Band  of  Honey  Orove, 
580;    Turner  v.  Patterson,  586. 

Articles  1222,  122J}.  Citation  against  private  corporation.  Latham  Co. 
V.  Bradford  Groc.  Co.,  511,  612. 

Article  1237.     Citation  bv  publication.  McLane  v.  Kirby  d  Smith,  117. 
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Article  1331.    Special  issues.    Lawrence  v.  Woods,  236. 

Article  1346.    Procedure  on  service  by  publication.     McLane  «.  Kirby  d 

Smith,  118. 
Articles  1367,  1368,  1369.    Bill  of  exception.    Brunner  Fire  Co.  v,  Paffne, 

504. 
Article  1400.    Appeal  bond.     Estes  v.  Eatea,  561. 
Article  1411.    Transcript  on  appeal.     Carlton  v.  Krueger,  52. 
Article  1414.     Record  m  agreed  case.     Carlton  v,  Kruger,  53. 
Article  1417.     Filing  brief.     Connor  v.  Zachry,  100. 
Article  1568.    Justice  courts.  Alvord  Nafl  Bank  v.  JVaples-Platter  Oro. 

Co.,  228. 
Article  1651.    Justice  courts.     Alvord  Nafl  Bank  v,  Waplea-Platter  €hro, 

Co.,  227. 
Article  1904.    Probate  of  will.     Qreen  «.  Hewett,  535. 
Article  2158.     Distribution  of  estate.     Routledge  v.  Elmendorf,   187. 
Article  2381.     Execution  sale.     Shanley  i7.  York,  216. 
Articles  2519,  2521.     Forcible  entry  and  detainer.    Francis  t?.  Holmes,  610. 
Articles  2639,  2648.    Guardian  and  ward.     Whitfield  v.  Burrell,  572. 
Articles  2766,  2770.    Guardian.     Whitfield  v,  Burrell,  568,  569. 
Article  2992.    Injunctions.     Lee  v.  Broocka,  222. 
Articles  3150,  3184.    Juries.     Gray  v.  Phillipa,   160. 
Articles  3208,  3209.    Challenge  to  juror.     Oulf,  C.  d  8.  F.  Ry,   Co.  v. 

Dickena,  645. 
Article  3219.    Juries.    Houaton  Elec,  Co.  i>.  Seegar,  261. 
Article  3229.    Jurors  incapacitated.    Routledge  v.  Elmendorf,  183. 
Articles  3236,  3240.    Landlord  and  tenant.    Beckham  v.  Collins,  244. 
Article  3327.     Chattel  mortgage.     Qreen  v.  Kegans,  238. 
Article  3339a.    Laborer's  lien.     Lindale  Brick  Co,  v.  Smith,  302. 
Articles  3357,  3358.     Limitation.     Whitfield  v.  Burrell,  568.   569,   570. 
Article  4207.    Sale  of  public  lands.    Tatum  v,  Kincannon,  636. 
Articles  4218f,  4218fff.    Sale  of  school  land.     Pohle  v.  Robertson,  327. 
Article  4269.    Surveys  of  school  land.    Letoright  v.  Travis  County,  543. 
Articles  4278,  4280.    Railway  corporation.    Reed  v.  Sampson,  555,  556. 
Article  4436.    Railways,  drainage.     Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Sutor, 

239. 
Articles  4497,  4502.    Failure  to   furnish   cars.     Texas  d  P.  Ry.   Co.   v. 

Taylor,  420,  421,  423. 
Article  5232o.     Citation  by  publication.     Harris  v.  Hill,  439. 
Article  5232g.     (Sayles)  tax  Sale.     Gihhs  v.  Scales,  101. 

[Acts  of  Legislature] 

Act  of  March  31,   1903.    Laws  28th  Leg.,  p.   118.    Removal   of  county 

seats.     Carpenter  v.  Kone,  267. 
Act  of  March  31,  1905.    Laws  29th  Leg.,  p.  72.    Sale  of  timber  on  public 

lands.    Montgomery  v.  Peach  River  Lumber  Co.,  147. 
Act  of  April  24,  1905.     Laws  29th  Leg.,  p.  386.     Assumed  risk,     (hilf, 

O.  d  S.  F.  Ry.  Co.  V.  Dickens,  649. 
Act  of ,  1905.     Special  Laws  29th  Leg.,  p. .    Charter  of  City 

of  Houston.     Blair  v,  Guaranty  S.  L.  d  Inv.  Co.,  446,  447. 
Act  of  April   16,   190Z.    Laws  30th  Leg.,  p.   207.     Injunctions.     Lee  v. 

Broocka,  221. 
Act  of  April  18,  1907.    Laws  30th  Leg.,  p.  248.    Plea  of  privilege.    Bran^ 

V.  Lane,  431. 
Act  of  April  18,  1007.    Laws  30th  Leg.,  p.  269.    Jury  wheel  law.    Houston 

Elec.  Co.  V.  Seegar,  259. 
Act  of  April  23,  1907.    Laws  30th  Leg.,  p.  308.    Curing  defective  acknowl- 
edgments.   Kin  Kaid  v.  Lee,  628. 
Act  of  May  2,    1907.     Laws  30th  Leg.     Called   Session,  ch.  24,  p.  509. 

Stenographer's  report.    Dealy  v,  Shephard,  86.     Missouri,  K.  d  T.  Ry. 

Co.  V.  Rogers,  165. 

[Penal  Code.] 
Article  593.     Arrest.     Gold  v.  Campbell,  276. 
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statutes  Cittd-^onHwued. 

Article  500.    Language  provoking  breach  of  peace.     Gray  v,  PhiUipa,  168. 
Articles  618,  622.     False  imprisonmeiit.    Gold  v,  Campbell,  272. 
Article  708.    Self-defense.    Gray  v,  Phillips,  154. 

[Code  Criminal  Procedure.] 
Articles  240,  252.    Arrest.     Gold  v.  Campbell,  275. 

[Acts  of  Congress.] 

Act  of  August  13,  1888,  4  Fed.  Stats.,  Ann.,  387.    Bankruptcy.     Gardner 
V,  Planter^  Nafl  Bank  of  Honey  Grove,  579. 

Btatntory  Construction. 

By  legislative  amendment.    See  Corporations,  S,  4. 
Failure  to  furnish  cars.    See  RaUtcays,  1,  2,  $, 

Stenographers. 

Statement  of  facts.    See  Costs,  S. 

Notes  of  evidence.     See  Practice  on  Appeal,  8. 

Stookholders. 

Liability  for  unpaid  subscription.    See  Bankruptcy,  J,  2, 

Streets. 

1.  The  undisputed  evidence  being  that  the  owner  of  the  fee  dedicated  a 
street  fifty  feet  wide  and  that  the  same  had  been  used  by  the  public  as 
a  street  since  such  dedication,  evidence  that  the  actual  use  by  jthe 
public  for  travel  had  been  confined  to  a  narrow  strip  in  the  middle 
which  had  been  graded  and  worked,  could  neither  affect  the  right  of 
the  public  to  use  the  entire  fifty  feet  whenever  it  chose,  nor  the  effect  or' 
extent  of  dedication  and  acceptance.  The  contention  that  to  preserve 
its  rights  to  a  highway  the  public  must  use  for  the  purpose  of  travel 
every  foot  of  it,  is  not  sound.    Brunner  Fire  Co,  <?.  Payne,  501, 

Subrogation. 

To  equitable  lien.    See  Sale,  8, 

To  vendor's  lien.     See  Homestead,  7;  Limitation,  12. 

1.  Where  the  plaintiff  sought  to  foreclose  an  express  lien  given  in  the  note 

sued  on,  and  did  not  seek  to  foreclose  the  lien  he  alleged  he  acquired  by 
subrogation,  in  the  absence  of  a  showing  that  the  property  was  the 
homestead  of  husband  and  wife  at  the  time  the  express  lien  was  given, 
and  as  against  the  homestead  claim  of  the  surviving  wife,  the  issue  of 
subrogation  was  not  material.     Munroe,  Admrx,,  v.  Munroe,  320. 

2.  It  seems  that  evidence  showing  that  the  plaintiff  paid  a  vendor's  lien  note 

due  by  the  vendee,  and  that  the  vendee  subsequently  acknowledged 
that  such  payment  was  made  for  him  and  that  plaintiff  was  entitled  to 
a  lien  upon  the  land  to  secure  him  in  the  repayment  of  said  sum,  was 
sufficient  to  sustain  a  finding  that  the  payment  by  plaintiff  was  at  the 
request  of  said  vendee  and  with  the  understanding  and  agreement  that 
he  should  thereby  become  subrogated  to  the  lien  held  by  the  vendor.    Id. 

Sureties. 

Action  against  survivor.     See  Practice  in  Trial  Court,  2;  Practice  on 

Appeal^  5. 
On  bond  of  sheriff.  See  Bheriff*s  Bond,  1. 
1.  In  a  proceeding  to  secure  accounting  and  settlement  by  a  guardian,  judgment 
for  the  amount  found  due  and  for  the  costs  on  appeal  by  the  ^lardian 
was  properly  rendered  against  him  and  the  sureties  on  his  bond, 
where  the  latter  had  voluntarily  made  themselves  parties  to  the  pro- 
ceedings in  opposition  to  the  settlement.     Whitfield  v.  Burrell,  567. 

Surface  Water. 

Obstruction  by  road  bed.     See  Railtoays,  15,  16. 
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Surrey. 

Of  school  land.    See  BoundarieB,  1,  2. 

Taxation. 

1.  Under  the  provision  of  the  Constitution  exempting  from  taxation  the  prox>- 

erty  of  counties  held  for  public  purposes  only,  timber  growing  upon 
county  school  land  is  exempt  from  taxation  if  the  timber  is  the  property 
of  the  county  on  the  first  of  January  next  preceding  the  date  upon  which 
the  taxes  sought  to  be  collected  were  levied;  but  if  at  such  time  it  was 
the  property  of  a  private  person  holding  under  a  sale  and  transfer 
'  from  the  county,  it  is  subject  to  taxation  as  personal  property.  Con- 
stitution, art.  11,  sec.  9;  art.  7,  sec.  6:  Acts  29th  Leg.,  p.  72.  Mont- 
gomery V.  Peach  River  Lumh,  Co,,  143. 

2.  Where  the  petition  to  enjoin  the  collection  of  taxes  on  timber  growing 

upon  county  school  land  alleged  that  previous  to  the  levy  the  county 
duly  and  legally  transferred  such  timber  together  with  the  right  to 
enter  and  remove  it  for  a  valuable  consideration  in  cash  paid  and 
vendor's  lien  notes,  which  notes  had  been  paid  and  fully  discharged 
before  the  first  day  of  January  of  the  year  for  which  the  taxes  were 
levied,  and  that  plaintiff  had  acquired  all  the  rights  of  the  county's 
vendee  by  proper  conveyance,  it  appeared  from  the  allegation  that  the 
timber  was  subject  to  tax  as  plaintiff's  personal  property,  and  a 
judgment  in  his  favor  was  fundamentally  erroneous.    Id. 

3.  Where  the  statement  of  facts  and  the  court's  finding  only  showed  that 

the  plaintiff  had  acquired  from  the  county  through  mesne  conveyances, 
for  a  consideration  fully  paid,  the  right  to  cut  and  remove  the  timber 
from  the  county  school  land  until  a  certain  date,  this  did  not  show 
title  in  the  timber  while  it  remained  on  the  land,  so  as  to  subject  it 
to  taxation;  and  this  required  the  Appellate  Court  to  remand  the 
case  on  reversal,  although  the  petition  on  its  face  showed  that  the 
plaintiff  was  not  entitled  to  the  relief  sought  and  obtained  below,    /d. 

Tax  Sale. 

Service  by  publication.     See  Citation,  2,  S,  4. 
Redemption  from.    See  Homeetead,  8. 

1.  A  judgment  in  a  suit  for  taxes  recited  that  citation  had  been  duly  made 

by  publication;  the  affidavit  for  citation  by  publication  by  the  county 
attorney  was  in  statutory  form,  affiant  stating  that  the  owners  of  the 
land  in  controversy  were  unknown  to  him  and  after  diligent  inquiry 
could  not  be  ascertained.  An  attack  upon  the  judgment  on  the  ground 
that  said  affidavit  was  fraudulently  made  and  the  judgment  was  there- 
fore void,  was  a  collateral  attack  based  upon  facts  dehors  the  record 
and  could  not  be  allowed.     Qihha  v.  Scales,  96. 

2.  Where  the  evidence  fails  to  show  that  the  owner  was  in  possession  of  the 

land  when  the  foreclosure  suit  for  taxes  was  filed  and  citation  by  publi- 
cation to  unknown  owners  was  issued,  the  cases  of  Hollywood  v.  Well- 
hausen,  28  Texas  Civ.  App.,  541,  and  Bingham  v.  Matthews,  39  Texas 
Civ.  App.,  41,  have  no  application.    Id, 

3.  A  judgment  in  a  tax  suit  decreeing  that  the  order  of  sale  to  be  issued 

thereon  should  have  the  force  and  effect  of  a  writ  of  possession  and  that 
the  officer  making  the  sale  of  the  land  by  virtue  thereof  should  plaee 
the  purchaser  in  possession,  was  erroneous,  but  such  error  did  not  in- 
validate the  entire  judgment,  the  erroneous  portion  should  be  treated 
as  surplusage.     Id, 

4.  In  the  absence  of  proof  of  fraud  in  making  the  purchase,  a  purchase  of 

land  at  tax  sale  by  a  county  attorney  who  represented  the  State  in 
the  suit,  is  not  contrary  to  public  policy.  Such  rule  applies  only  when 
the  purchase  is  made  by  the  officer  who  is  conducting  the  sale.  Id, 
6.  Where  the  statute  provides  that  the  proper  persons  shall  be  made  parties 
defendant  in  suits  to  foreclose  tax  liens,  and  that  in  case  of  fore- 
closure an  order  of  sale  shall  issue  and  the  land  be  sold  thereunder  aa 
in  other  cases  of  foreclosure,  which  order  of  sale  shall  have  all  the 
force  and  effect  of  a  writ  of  possession  between  the  parties  to  the  suit 
and  any  person  claiming  under  the  defendant  by  any  right  acquired 
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after  the  filing  of  the  suit;  and  further  provides  that  the  ^eed  made 
under  such  sale  "shall  be  held  in  all  courts  of  law  or  equity  in  this  State 
to  vest  a  good  and  perfect  title  in  the  purchaser,"  the  latter  provision 
must  be  held  to  mean  a  good  and  perfect  title  as  against  the  parties 
to  the  suit,  and  one  not  made  a  party,  who  holds  under  a  junior 
incumbrance,  has  the  same  riglit  to  redeem  from  the  tax  lien  which 
is  the  superior  encumbrance,  as  he  had  before  the  sale.  Charter  of 
City  of  Houston,  art.  3,  sec.  8  (Special  Laws  29th  Leg.,  p.  148). 
Blair  v.  Guaranty  8.  L,  d  Jnv.  Co.,  443. 

6.  Section  11,  art.  3,  of  the  charter  of  the  city  of  Houston,  applies  solely 

to  summary  sales  of  property  delinquent  for  taxes  by  the  tax  collector, 
and  the  redemption  thereof.  When  the  sale  is  under  a  judgment  of 
foreclosure  of  the  tax  lien,  the  procedure  and  right  to  redeem  is 
governed  by  section  8,  art.  3,  of  the  charter,  and  in  such  case  one  having 
the  right  to  redeem  is  required  only  to  pay  the  amount  of  the  claim 
for  taxes,  penalties  and  costs,  not  to  include  th^  costs  of  the  tax  suit 
or  the  costs  of  the  sale,  with  interest  from  the  date  of  the  sale  to 
date  when  the  amount  is  tendered  with  an  oflFer  to  redeem.    Id, 

7.  Where  the  statute  provides  that  the  sheriff  making  a  sale  under  a  judgment 

foreclosing  a  tax  lien  shall  put  the  purchaser  in  possession  under  the 
authority  of  the  order  of  sale  in  twenty  days,  a  purchaser  can  not  be 
required  to  account  to  one  enforcing  by  suit  tlie  right  to  redeem  for 
rents  while  in  possession  under  the  process.     Id. 

Telegraph  and  Telephone. 

Injury  by  electric  shock.    See  Negligence,  10,  11,  12;  Pleading,  17, 
1.  Instructions  considered  and  held  to  properly  submit  the  issue,  in  an  action 
for  failing  to  deliver  a  telegram,  of  defendant's  liability  for  personal 
injury  to  himself  as  well  as  that  to  his  wife  by  exposure  caused  by 
failure  of  the  party  addressed  to  meet  them  with  carriage  at  destination. 
Message  and  information  communicated  tlierewith  by  sender  held  suffi- 
cient to  enable  the  telegraph  company   to  contemplate  such  damages 
as  a  result  of  its  negligent  failure  to  make  delivery.    Western  U,  TeU 
•  Co.  V.  Powell,  466. 
.  2.  Damages  being  claimed  by  reason  of  failure  of  party  to  whom  message 
was  sent  to  meet  the  sender  and  his  sick  wife  at  the  destination  of  their 
journey,  evidence  that  the  party  addressed  had  previously  been  notified 
by  letter  of  the  illness  of  the  wife,  who  was  his  daughter,  was  admissible 
to  show  that  the   request  would   probably   have   been   complied   with 
if  the  telegram  had  been  delivered.    Id, 

3.  Charge  on  the  subject  of  contributory  negligence  of  plaintiff,  the  sender 

of  a  telegram,  in  unnecessary  exposure  of  himself  and  wife  to  the 
weather  considered  and  held  to  properly  present  that  issue,  treating 
negligence  therein  as  a  question  of  fact.    Id, 

4.  A. subscriber  to  a  telephone,  by  reason  of  the  imperfect  service  furnished, 

failed  to  obtain  the  attendance  of  a  physician  to  his  wife  in  child-birth, 
and  she  died  in  consequence.  Held,  that  the  injury  was  not  a  proximate 
result  of  the  breach  of  the  general  contract  to  maintain  telephone  ser- 
vice for  the  subscriber,  such  as  could  have  been  contemplated  by  the 
parties  when  it  was  made,  and  a  demurrer  to  a  petition  seeking  to 
recover  damages  for  the  wife's  death  should  have  been  sustained.  South- 
western T^,  d  T.  Co.  V.  Solomon,  306. 

Tender. 

Return  of  property.    See  Sale,  J/;  Specific  Performance,  1,  2, 

Timber. 

[        Sale  separate  from  land.    See  Personal  Property,  1 ;  Taxation,  IS, 

Time.  •  ' 

For  filing  appeal  bond.    See  Appeal,  5,  6. 
Computation  of.     See  Railways,  6. 
Vol.  tlV  Civil— 47. 
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Torts. 

Contribution  and  indemnity.    See  JiAnt  Wrongdoers,  1~4, 

Treipati  to  Try  Title. 

Presumption  of  deed.    See  Deeds,  4* 
Omitted  call.    See  Deeds,  5. 

Trustee. 

In  bankruptcy.    See  Bankruptcy,  i-5. 
Defending  in  his  own  interest.    See  Costs,  i. 
Sale  under  power.    See  fifa/e,  IS, 
Jurisdiction  over.     See  Venue,  S» 

TlJiknowii  Owner. 

Service  by  publication.     See  Citation,  S* 

Value. 

Proof  of.    See  Evidence,  7,  8,  10,  19,  20,  60,  61. 
Allegations  of.    See  Pleading,  24,  25, 

Yarianoe. 

From  contract  alleged.     See  Evidence,  5^, 
Manner  of  receiving  injury.    See  Pleading,  16. 

Vendor  and  Fnrobaser. 

Fraud  on  married  woman.    See  Acknowledgment,'  1. 
Note  deposited  as  forfeit.     See  Contract,  5. 
Breach  G(f  warranty.     See  Independent  Exeoutor,  2. 
Subrogation  to  vendor's  lien.     See  Limitation,  12. 
Enforcing  performance.    See  Specifio  Performance,  1,  2. 
Vendor's  lien.     See  Subrogation,  1,  2. 

1.  When  a  receipt  for  the  first  payment  on  land  is  so  indefinite  that  it  will 

not  support  an  action  for  specific  performance,  the  date  of  the  deed 
thereafter  executed  will  be  considered  as  the  date  of  the  purchase. 
Lovorance  v.  Woods,  234. 

2.  A  bond  for  title  is  an  instrument  which  evidences  a  contract  for  the  sale 

of  land,  and  is  substantially  an  agreement  by  the  vendor  to  make  to 
the  vendee  a  title  to  the  land  purchased.  Where  the  purchase  money 
is  paid,  it  vests  in  the  purchaser  eauitable  title,  under  our  laws, 
sufficient  to  enable  him  to  recover  ana  defend  the  possession  in  any 
action  wherein  his  right  to  the  possession  may  be  drawn  in  question; 
it  is  superior  to  the  legal  title  remaining  in  the  vendor,  and  a  court  of 
equity  will  compel  a  specific  performance  by  decreeing  a  conveyance  by 
the  vendor  of  the  legal  title.    Johnson  d  Moran  v,  Buchanan,  320. 

3.  One  who  purchased  land  in  consideration  of  assuming  the  payment  of  a 

note  given  by  the  grantor  and  secured  by  vendor's  lien  on  the  property, 
could  not  plead  limitation  or  homestead  in  defense  of  a  suit  to  foreclose 
such  lien,  against  the  will  of  his  vendor  who  insisted  on  waiving  such 
defense.    Zeno  v.  Adoue,  36. 

4.  A  purchaser  of  land  who  had  assumed  the  payment  of  a  note  given  for 

purchase  money  thereof  by  a  previous  owner,  but  who,  before  aeeeptance 
of  such  liability  by  the  holder  of  the  assumed  note  or  any  impairment 
of  his  security  by  such  transaction,  agrees  with  lus  vendor  to  a  rescis- 
sion of  their  contract  and  return  of  the  land,  was  entitled  to  plmd  such 
rescission  in  avoidance  of  the  personal  liability  to  the  holder  of  the 
note  contracted  by  him  in  assuming  its  pa3nnent.  So,  also,  if  his 
contract  assuming  payment  of  the  note  was  induced  by  fraud  of  his 
vendor,  he  may,  if  he  acts  before  the  holder  of  the  note  has  acceptol 
his  undertaking  or  the  security  of  such  holder  has  been  altered  or 
impaired  by  his  assumption  of  it,  rescind  the  contract  with  his  vendor 
by  reason  of  such  fraud,  tender  back  the  property,  and  plead  such  facts 
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in  avoidance  of  his  personal  liability  to  the  holder  of  the  note  incurred 
by  assuming  its  payment.  Hill  v,  Hoeldtke,  201. 
6.  The  defect  in  the  title  to  land  which  will  warrant  a  vendee  in  offsetting 
against  the  purchase  money  the  amount  paid  to  extinguish  it,  must  be 
such  as  will  amount  to  a  breach  of  the  covenant  of  warranty  upon  which 
the  sale  of  the  land  was  made.  A  mere  cloud  upon  the  title  or  claim  not 
capable  of  enforcement  against  the  vendee  would  not  constitute  such 
defect.    DeSteaguer  v.  Pittman,  316. 

6.  Where  the  vendor  and  vendee,  on  failure  of  the  latter  to  complete  the  pur- 

chase of  the  land,  destroyed  by  agreement  the  deed  and  notes,  and  the 
vendee  agreed  that  another  might  purchase  from  the  vendor  by  paying 
the  balance  of  purchase  money  due  under  the  former  sale,  such  trans- 
action, if  not  a  legal  rescission  of  the  first  contract,  estopped  the  vendee 
from  asserting  claim  to  the  land  against  the  subsequent  purchaser.    Id. 

7.  The  tenant  under  a  vendee  of  land  could  not  dispute  his  landlord's  title, 

and  a  payment  to  him  by  the  landlord  in  extinguishing  the  claim  which 
he  was  estopped  from  making  could  not  be  asserted  by  the  landlord 
as  an  offset  against  his  vendor's  suit  for  purchase  money,  as  being 
made  under  the  necessity  of  protecting  his  title  and  obtaining  possession. 
Id, 

8.  The  vendee  can  not  offset  against  the  purchase  money  the  cost  of  extin- 

guishing an  outstanding  title  of  which  he  knew  at  the  time  of  the 
purchase.    Id. 

9.  One  who  sold  with  warranty  of  title  a  tract  of  land,  a  portion  of  which 

was  found  not  to  be  included  within  the  boundaries  of  his  patent,  was 
liable  on  his  warranty  for  the  proportionate  price  for  so  much  of  the 
land  as  was  not  owned  by  him,  if  it  still  belonged  to  the  State;  but  if 
such  vendor  had,  before  making  sale,  made  a  lawful  application  to 
purchase  same,  entitling  him  to  obtain  patent  on  payment  of  the  price 
fixed  by  the  State  thereon,  the  vendee,  having  knowledge  of  such  con- 
dition of  the  title,  could  recover  on  the  warranty  only  the  sum  neces- 
sary to  be  paid  in  order  to  perfect  his  title  under  such  contract  of  his 
vendor  with  the  State,  and  'not  the  price  per  acre  paid  by  him  to  the 
warrantor.     Taium  v.  Kincannon,  633. 

▼enue. 

Ruling  on  demurrer.    See  Change  of  Venue,  1.  ' 

Action  to  stav  proceedings.     See  Injunction,  1, 
Foreclosure  ox  mortgage.    See  Sale,  S, 

1.  Under  provisions  of  the  Act  of  the  30th  Legislature   (Gen.  Laws,  1907, 

p.  248)  when  a  plea  of  privilege  is  sustained,  the  cause  should  not  be 
dismissed  but  should  be  transferred  to  the  proper  county  and  court. 
Brandt  v.  Lane,  426. 

2.  The  presumption  is  in  favor  of  the  correctness  of  the  ruling  of  a  trial 

court  against  defendant's  plea  of  privilege  to  be  sued  in  his  own  county, 
and  his  original  answer,  afterwards  amended,  should  appear  in  the 
record  in  order  to  rebut  the  presumption  that  it  may  have  waived  such 
plea.    Gardner  v.  Planters^  "NaVl  Bank  of  Honey  Orove,  673. 

3.  Where  a  State  Court  had  jurisdiction  over  an  action  against  a  trustee  in 

bankruptcy  in  the  county  of  his  residence,  proper  codefendants  with  him 
residing  in  another  county  might  be  joined  in  the  action  and  were  not 
entitled  to  be  sued  in  their  own  county.    Id. 

4.  Where  suit  was  on  a  note  against  the  makers  and  the  independent  execu- 

trix of  an  endorser,  and  was  brought  in  the  county  of  the  latter's  resi- 
dence, and  the  evidence  and  findings  were  that  the  note  was  trans- 
ferred by  the  deceased  endorser  to  the  plaintiff  in  payment  of,  or 
as  security  for,  a  debt  due  him  by  deceased,  the  plaintiff  became  the 
legal  holder  and  owner  in  either  event,  and  could  maintain  a  suit 
against  the  deceased  endorser  if  he  were  living,  and  against  his  executrix 
after  his  death ;  and  while  the  latter  was  not  a  necessarv  party  she  was 
a  proper  party,  and  pleas  by  the  makers  of  the  note  of  privilege  to  be 
sued  In  the  county  of  their  residence  and  of  misjoinder  of  parties,  were 
properly  overruled.     Goodtcin  d  McFarland  v.  Burton,  586. 
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Waiver. 

By  failure  to  object.    See  Appeal,  2. 

By  seeking  affirmative  relief.     See  Bankruptcy,  ^. 

By  failure  to  return  property.    See  SalCj  5. 

Of  defense  by  vendor.    See  Vendor  and  Purchaser,  3, 

Presumption  of.     See  Venue,  2. 

Warranty. 

Action  for  breach  of.     See  Independent  Executor,  2, 

In  sale  of  machinery.    See  Sale,  J^,  5,  6, 

Of  title  to  land.    See  Vendor  and  Purchaser,  5,  9. 

Water  Courses. 

Obstruction  of.    See  Railioaya,  15, 16, 

Wife's  Separate  Property. 

Administration  on  husband's  estate.    See  Administrator's  Sale,  6, 

Sale  under  execution.    See  Cloud  on  Title,  1. 

Conveyance  from  husband.     See  Community  Property,  2. 

Increase  of  cattle.    See  Community  Property,  S. 

Lands  acquired  during  marriage.    See  Community  Property,  4, 

Earnings  of  married  woman.    See  Community  Property,  5. 

"Deed  as  attorney  for  husband.    See  Married  Woman,  1, 

1.  In  this  State  a  deed  from  the  husband  directly  conveying  land  to  the 

wife  will  be  construed  as  vesting  the  title  of  the  land  so  conveyed  as 
her  separate  estate.    Kin  Kaid  t\  Lee,  622. 

2.  Assuming  that  the  land  became  the  separate  property  of  the  wife  and  that 

a  subsequent  deed  by  the  husband  to  one  F.  was  not  effective  in  passing 
title  to  the  latter,  it  appearing  that  the  wife  survived  the  husband  and 
died  leaving  no  children  by  that  marriage  but  two  by  a  former  marriage, 
one  of  whom  was  the  wife  of  F.  the  grantee  of  the  husband,  and  that 
the  other  child  died  intestate  without  issue  before  the  wife  of  F.,  the 
title  vested  in  the  latter  by  descent.    Id, 

Wills. 

Declarations  of  testator.    See  Evidence,  58. 
Intended  donation.     See  Independent  Executor,  1, 

1.  Two  wills  being  offered  for  probate  the  proof  of  the  earlier  of  which  was 

unquestioned,  it  being  clearly  the  will  of  decedent  unless  superseded 
by  the  second,  which  was  attacked  as  a  forgery,  the  proponent  of  the 
latter  had  the  substantial  affirmative  of  the  issues  and  his  counsel  were 
entitled  to  open  and  conclude.    Green  v,  Hewett,  634. 

2.  A  provision  in  a  will  of  the  father  that  if  any  of  his  children  contested  his 

will  they  should  forfeit  any  right  to  any  of  tlie  property  so  devised, 
was  valid,  and  a  child  contesting  the  probating  of  the  will  forfeited  all 
rights  thereunder  and  could  not  recover  any  of  the  property  devised. 
Maasie  v,  Massie,  617. 

3.  'Vhere  the  will  of  the  surviving  husband  treated  the  land  as  his  separate 

property,  purported  to  dispose  of  all  his  property  equally  between  hh 
children,  and  provided  that  if  any  of  them  contested  the  will  they 
should  forfeit  any  right  to  any  of  the  property  so  devised^  a  child  was 
not  prevented  by  the  will  from  asserting  his  right  to  such  part. of  the 
land  as  he  inherited  from  the  mother,  if  in  fact  she  owned  any  either 
as  her  separate  property  or  an  undivided  one-half  as  community;  but 
the  child  was  put  upon  his  election,  and  having  contested  the  will  he 
elected  to  recover  as  an  heir  of  his  mother,  and  could  not,  in  an  action 
for  his  interest  in  the  land  and  for  partition,  recover  both  as  such 
heir  and  as  devisee  under  the  will.    Id, 

4.  The  provision  in  the  will  that  any  child  contesting  the  will  should  forfeit 

all  right  to  any  of  the  property  devised  being  valid,  it  was  error  to 
exclude  records  of  the  Probate  Court  showing  that  one  of  the  plaintiffs 
in  the  partition  suit  had  contested  the  probate  of  the  wilL    Id, 
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Witneit. 

1.  In  impeaching  a  witness  the  inquiry  must  be  confined  to  his  general  repu- 

tation   for    truth,    and    not    extend    to    his    general    moral    character. 
Hazard  v.  Western  Com,  Trav.  Aas'n,  110. 

2.  It  was  error  to  permit  it  to  be  shown  on  cross-examination  that  the  witness 

had  been  indicted  in  another  county  for  criminal  conspiracy,  the  issue 
being  as  to  the  credibility  of  the  witness.    Id, 

Written  iBstmment. 

Showing  real  consideration.    See  Consideration,  i. 
Cotemporary  instruments.     See  Consideration^  2. 
Previous  negotiations.     See  Contract,  1;  Evidence,  ^5. 
Intent  of  parties.    See  Contract,  2. 
Showing  deed  to  be  mortgage.    See  Evidence,  4^, 
Explaining  meaning  of  terms.    See  Evidence,  47;  Mistake,  8, 
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